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To the Right | Honourable 
WILLIAM FORTESCUE, E. 


' Maſter of the Roll : 


\ 2} io To . 


T HE great Incouragement your Honour has long 
=» given for my Publiſhing this Work, and the Ob- 
ligations I am under to you for your many and great 
Favours on that Account would render me inexcuſable, 
ſhould I omit this Opportunity of making my Publick 
Acknowledgments of the ſame, and of aſſuring you- 
that I am with the Higheſt Senſe of Gratitude, and 
the Greateſt Reſpect 


Your Honour's 
Moſt Olliged and 


Humble Servant, 


CHARLES VINER. 
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or 7 H 1 . 
Several TITLES, with their Diviſions and Subdiviſ ions. 


Jen &c. 


Act. What is. 5 A 


Opinion or Determination. 


Jure x pad Vid. Profits. 
F.C C 
Iuriaviction. Vid Courts. Vid. TR 
paſs (C. a) Sy 
Jurtes and Jury. Vid. Trial. 
Tus 1 Vid. Preſentment 


Juſtices. 
W ho have been Juſticiaries of England. A 
Chief ſuſtice. | B 
Of Niſi Prius. Vid. Courts. 
Their Original. Vid. Trial (U. b. 2.) 
Their Power, Vid. Trial (V. b) 


Juſtices of Peace. 
Where they may be named 
Cuſtodes Pacis. 
Of Conſervators of the Peace, and 
The Original of Juſtices of Peace. B 
Power | 
Within the County. | C 
Out of the County, or within Corpora- 
tions where there are particular Juſ- 
rices. 
And Juriſdiction, 
hat, 
By what Words. E 
Warrants. 
Of the Form &c. of them in Genie, F 
Executed, How. G 
Bail. Of Bail taken by chem. 4 os 
Proceedings, How. I 
Mandamus lies to them. In what Caſes. 
Vid. Mandamus (K) 


Qualification. 
Vid. Falſe Impriſonment (C) 


Puniſhable. 
By Action. | 
Pleadin in Indictments or Actions a- 
gainff them. N 
Determination of their Authority. 
W hat is, and the Effect thereof. 30 


Juſtices of Oper and Terminer. 
Their Power and Authority, and of what 
they may inquire. A 
Conſtituted. How; and Power determined. B 
Commiſſon Executed, How ; and of Pro- 
ceedings before them. C 
Their Proceedings. 
Returned into other Courts. D 


- 


bo 


| Juſtices of Gaol- 
And the Difference between oa and Juſ- 
tices of Oyer and Terminer. - 
Juftices Itinerants, 
Puniſhed. 

Their Original and Power. 
Juſtice Seat. Vid. Court. 
Juſttcier. Vid. luſtices (A) 

Juſtification. id. Falſe Impriſon- 
ment. Vid. Trial (Z. g. 2) _ 

Of what. Vid Actions for Words. 

In Treſpaſs. Vid. Treſpaſs (B. a) &c. 

What Things a Man cannot juſtify doing 

is his own K CTY Vid. Trel- 
paſs (Q. a. 
By Servants, Bailitk &c. on Command. Vid. 
Treſpaſs (C. a) 


OD 


Den till Satisfaction. By whom. A 
Vid. Deteiner.. ON 
Of what. * 


King's Bench. Vid. Cont; 
King's Silver. Vid. Fines (F. b. 6) 


Land. 

Where Land ſhall be taken as er or 
Money as Land A 

Where Money is ordered to be laid out in 
Land and ſettled, Chancery will decree 
the Payment, or inforce the laying it out. B 

Vid. Deviſe. 

Grant or Deviſe of 
Lands lying, in ſeyeral Places. Good. C 

Vid. Fines (E. a. 2) W. a) 

Grant. Good, where Grantor has ſeveral 

Lands in the ſame Place. D 


' Landlord and Tenant, Vid. Etta. 


What Removeable Ay the Tenant. # A 
Evidence for or againſt them, Inter ſe. Vid. 


Trial. 
Lapſe. Vid. Action Vid. 
rant (H. a. 2)——Vaid. Length nr 
Time. Vid. Preſentment (O. * 
&c. 
In Common Matters. Vid. Crnflivions Da. 
viſe — Limitations. —Negligence, —Por- 
tions. Truſt. —Grant (H. a. 2) | 


Lateran Council. 


Latin. Vid. Miſnoſmer (A.2) A 
Latitat. Vid. Limitation (0 
What it is and the Intent of it. A_ 
Law. art 
What is, or may be ſid to be, or not w be 
Law. A 


Dien of the Law. * 8 
8 | e 3 


* 


S ; TABLE of the ""{Everal TITTIES 


Common, Canon, Civil, Statute, 
Which ſhall be preferred, in what Caſes. C 
Of Conſtable and Marſhal, Vid. Courts. 


Law Books, Vid. Books. 
Lawtul Prize. 
LO and Truce, 


tive. * 
Lene. Vid. Eftate. 
Leaſe and Releaſe. Vid. Conveyances. 
Vid. Ejectmepr. 


Leaſe, Entry and Ouſter. 
Leet. Vid. Court. 


Legacy. Vid. Deviſe. 
Leval Eſtate, Vid. Eſtate. 
Length of Time. Vid. Diſmiſſion. 
Vid. Limitations. — Vid. Trial. 
How it ſhall affect Annuities. - 
wards ——Bankrupts, — Bonds. De- 
Crees. Deviſees. ——Entails. _—— Er- 


ror —Frauds. —Heirs. — Judgments. 
Meſne Profits. Mortgages. Non 


A 
Vid. Preroga- 


Compos. —-Piſchary,——Poſleflion. 
Parchathes Qualifications by taking 
Oaths &c.—— Quo, Warranto——Re- 


cognizances, Statutes &c. Trufts.—— 
Vicaridges.— Water Courſes — Wills. A 


Leſs SUM demanded than due. Vid. 


Miſcaſti 157 
Letter of Attorney. Vid. Attorney. 


Levant and Couchant. 
Vid. Diſtreſs — Vid Treſpaſs. 


Levart facias. Vid. Execution. — 
Vid. Outlawry. 


Levied by Diſtreſs, Vid. Rent— 
Vid. Dittreſs. 


Ley Gager. 
e Manner of doing it. 
Lies. 
Ho, of Part. 
At what Time. 
For what Things. 
Touchin Realty. 
Part Real part Perſonal. 
In what Action it lies. Vid. Traverſe (K. a) 
By other Hands, 
Bailment, Contract. 
What Perſon may wage his Law. 
By Attorney, in what Caſes. 
inſt whom. 
In what Caſes it lies 
For a Collateral Reſpect. 
And the Reaſon thereof. 
Not where a Man 1s . to 
the Thing. 
Ouſted in what Caſes. 
By Examination of Plaintiff. 
Matter of Record. 
Specialty. 
In one Action where a Bar in another. 
Failure, what ſhall be ſaid a Failure. 
Eſtoppel. What Plea Defendant may plead 
after he has made his Law, or after what 
Plea he may wage his Law. 
Defendant or Plaintiff compellible to wage 
his Law. In what Caſes. 
In what Caſes and the Effect. 0 
Where there are two Defendants, and 
one does or tenders his Law, and the 
other makes Default at the Day. M. 4 
M. 5 
M. 6 


A 


4 
O 
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Abatement of Writ. 
Tho he might traverſe &c. 


— 


_ 


M. 3 


4 


— — 


Examination of Plaintiff. In what Caſes 
Defendant upon tendering his Law, 
may pray that the Plaintitt or his At- 


torney be examined. N 
' Libel, Vid. Prohibition (B.8.92) * 
W hat is A 
Who. ſhall be ſaid to be the Contriver, 
Maker or Publiſher, 


Or be puniſhed as ſuch. 
What is the dittinct Power of the Court 
and Jury as to Libels. 
Puniſhment. How. And what ought to be 
done with Libels when met with. 
Pleadings. 
Publication, What. 


' Liborties, - Vid. Franchiſes. —Yid. 
Prerogarive (U. c) 
By Preſcription. Vid. Preſcription (R) 


Libraries. Vid. Books. 
Licence. Vid. Clergymen(D)——Vid. 
Eveſque (L) Vid. Grant (E. a) 


How it differs from, or is a Grant. 

Good. 

By whom. Servant, Bailiff, &c. Vid. 
Bailiff. 

Purſued. How. 

Extent thereof. 

Conntermandable. 


Determined. 
Actions and Pleadings 


Lien. —Vid. Marriogn (B. a) (C. ) 
What is a Lien. | 
On the Lands. 
Agreement. 
Waived, by what Act. 


Deſcends on whom. 


Lieu Conus. Vid. Fines (R) E a) 


Recovery Common. 


Life. 
Limitation. 


Time ot, 
At Common Law, and before the 21 

Jac. 1. 

Of 
Accounts. 

Between Merchants. 
Actions on the Caſe. 
Perſons beyond Sea, — rene 

Coverts, Non 
Debt. 

Detinue. 
Error. 
Formedon; 
Rent. 
Seiſin. 
Treſpaſs, Trover, &c. 
Words, Slander &c. 
Extends. To what it extends wache 
Realty. 
Perſonalty. 
Prevented as to 

Real Actions. 

Perſonal Actions. 

Avoided and Action reſtored, by what Act. 
Time limited. \y 

How to be compured. | 
Criminal Matters. Vid. Treaf, on. 
Pleadings. * 

In what Caſes the Statute — be plesd- 

ed, or may be given in Evidence. 
uit 


elief in what Caſes againſt the Statute. T 
Proceedings 
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Proceedings; What n this Starute. 


Lis Pendens. 
W hat is. 
The Force and Effect * 
Pleadings. 


Lfvery and Seiſin. See Feoffinzns. 


U 


Livery out of the Hands of the r 


See Forfeiture (&) 
Locall. See Trial (Q. a) 
Lodger. 

Or Gueſt in private Houſes. Whois conſi- 


dered as ſuch, and his Power. | 
Favour'd or puniſhed. 46 


1oed of a Panor. See Manor 8 
Lord and Tenant. See Copyhold. See 
1 s (Q. a. 2) 
ne, and 'Tenant: See Meſne. 
Loſt Deeds 


In what 2. Actions He at Law tho” the 
Deeds are Joſt See Faits (B. a. 3) 

Where Actions ſhall be brought on the 
Counter-part. See Faits (B. a. 4) 

Relieved in Equity. See Faits. (U. a): 


1 Non Compos, and 
cot. 
Cuſtody to whom, and How. 
Power of Committee, and Allowances. 
Wm Intereſt the King has in his Lands 
0 
Actions or Suits in Right of Ldnatigk. In 
whoſe Name, and where he muſt be Party. 
By or againſt a Lunatick. _ 
Ideot bound. By what Act. * 
Acts or Grants &c. of Lnnatick &c. con- 
firmed or avoided. 
Avoided. How. And by whom. 
Other Matters. 
How the Lunacy ſhall be tried, and hat 
Ode Feng Orehe finding. less 
Ce * an 
who ſhall be ſaid on 1 &c. m 
Forfeitures by Lunaticks. 
Punifhable in what Caſes, 
Marrying or intermeddling with a 9 
tick. Soe (H) 
Lord, or Copybolder, Lunatick. 
Offences by ot hers * 
In * of the Lunatick. <7 1 
How puniſhed. 
Enabled to transfer. 
Pleadings. 


Maerelme. 
To whom it belonds. See Trees. 


Dagiſtrate. - 


His Power. 
Malhem. 
What. 


las rene 
1 hace 


wil _ Cour nt map ke n of it, 


Dain + See Bail. 
In what Actions, Suits, or Things, Perſons 
may be mainpriſed in 
Writ of Error. 
Aucdita Querela. 
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Malice. 


Lies; In what Caſes. 


Maintenance. 
Embracery. 
What is. 


| Champerty 
hat ſhall be ſaid ſuch. 
Statutes as to Champe 
In what Actions it may ea, {7 
Lies. In what Caſes.” 
W ho ſhall have i it, and againſt whom. 
Writ, Proceedings, Count, and Plead- 
ings. 
Maintenance 
At Common Law. 
What ſhall be ſaid Maintenance. 
At what Time it may be done; [or rather 
at what Time being done, it ſhall be 
ſaid Maintenance. ] 
Juſtifiable 
By what Perſons. 
Conſanguinity 
Affinity. 
Maſter for the Servant. 
Servant for the Maſter 
In reſpect of | 
Privity 
Lord and Tenant. 
Collateral Prejudice. 
Men of Law. 
_ that has Right or Poſſibility. 


er. 
| an Fe Charity. 
Giſt of the Action. 
Conveyances or Securities for Mainte- 
nance. What becomes of them. 
Actions and' Proceſs. —_ and N 
whom. 8. 
Pleadings. 
Evidence. See Trial (W. g) 
Puniſhable. How; Wr e or Indi&t- 
ments. 
Judgment 


Maintenance of Writs. 
In what Caſes Plaintiff muſt or can main- | 
rain it, A 
Election in what Caſes to maintain it or 
not. A: 2 
At what Time. A. 
How, and what is ſuffcient Maintenance. 
Where Defendant pleads Fointenancy 
or Sole Tenancy, or one makes 
fault, or pleads” Non-tenure. See 
Jointenants. | | 
As to what Part. 3 
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Maar Nat of theirs ſhall bind the reſt. 
See Murder. 
Malicious Prolecutions. See Aal 


Ons, 


andamus. 
Pane it 1s p. 


A 


See Apprentices, 


To Reſtore &c. to 
Colleges and Schools, 
Rerutns good in ſuch Caſes. B. 
Corporations and Freedom. See Re- 
ſignation (A) "i 
Returns 8 in ſuch Caſes. 
Church Preferments, or Lg relating 
to Churches. 
Offices relating to 


A. G 
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A TABLE of the feveral TITLES, 


Corporations ; and Pleadings. E. 2 Demeſnes of the Manor. What. 


2 
Law Common or Civil. F ] Pleadings. 8 
In General. And Pleadings. G | CO Manor. T 
To inforce Things to be done | For Aro U 
1 i H Tried. How. we 
Corporations; and Pleadings. Yon 1 
er 1. Who; and his Power. x 
nferior Courts of Law. Manſlaughter, See Murder. 
uſtices of Peace &c. 2 Marches of Wales, See Wales. A 
lanors. M Margin. A 
Nuſances. art ners 
Officers of Courts. N M 3 
Poor and Church- Rates, and Taxes, 0 E "EP ST * 
Directed —— 1 or loſt. In what Caſes. _ : 
ow much. | & -* 
ba. hi Ok | 7 Suable for in what Court. And when. B 
1 See Admirelr. 
Jointly web not. Q How they ought to behave on particular Oc- 5 
h "= a 24 
"— ang ng : 1 * what Regulations a Mariner muſt 5 
In General. de. 8 
By whom and when. g 2 1 0 or indulged. How. - 
Traverſed, and taking Iflue on it. T uniſhable. 
Puniſhment and Remedy of Ill, or Falſe, 8 Market. = 
or no Return. airs. | 
Peremptory ; granted in what Caſes  W Kept at what Place. G 
Exceptions to the Writ, and at what Time, X Sta 2 : 1 B 
Judgment, and what ſhall be recovered. 1 Who ſhall have it as Heir. Boroug 
Diſcretionary Power of the Court in grant- Engliſh. B. 2 
I refuſing it. Z What 'Things Strangers may do. C 
Manor. 5 | Clerk of the Market. 1 
How it may be. A His . 8 2 70 2 
Incident to it, what. See Grant (Z) A. Markets and Fairs. at they are. 3 
Conſi ſts of what, or what is a Manor. "7 bo on Manner of Warning and holding 2 . 
Appendant. What may be. See 89 288 : 1 8 | | 1 
_ (a) ll be ſaid to be =D Of the Tollebook-Keeper, and Property 
See A : dant "Hi altered by Sale in Market or Fair. L 4 
N — Who may go to Fairs or Markets to ſell FR 
| there. | | 
5 2 id to be E Property altered. Fi 
A "Ws nee | ; D har ſhall be ſaid Fee in Market E 
i boa. Overt to change Property. 
Tn. Ton Fence en ak E What Place ſhall — ſaid he 1 333 
Of Parcel, by what Act. „ "Rs Things may be ſold ont of the _— L 
8 ane * Grants or Patents for Fairs or Markets. I 
Reverſion. What paſſes by a Grant as 3 90 3 i 
ah Ann gp 2 2 Of he Goods ſold ere, or Value of 
vered. | : | 1 
By what Act or Grant, (as Leaſe &c.) them. 3 | 
"es which was Parcel ſallbe ſo _ | n. Pleadings, and e . 
ed, as that by Grant of the Manor t | HOW. ; | . 
Reverſion 3 * not paſs. N rm of Goods bought in Market. 5 
Extinguiſhment o ; . . | | 
— 8 | | O | Marque and Reprizal. See Prero- 2 
Seigniory, as to Parcel, or all. N. 4 gatiye (N. a) "i 
y Barger in the Crown. See Tenure Marriage. 
12; 0.0 | Contract 
Deſtruction. : F SWBar is, and how diſſolved. See Trial. A 
r N Sentenced; and how. ww 
— Actions on Contract. ic 
[ Devon. ; G Pleadings and Evidence. C2 
ö | orn. What is or amounts to a Marriage, or ſnall 
| | „ Ac H be ſaid Evidence thereof. es,” >, 
| | After it has been in the Hands of the * Baron and Feme. 
| I * H. 2 I mend of | a : . 
| 3 The Perſon marrying generally with- 
What Things relating to a Manor M out Conſent or Licence. _ D. 2 
What paſſes by the Word (Manor) K | 1 to whom. Degrees prohi- E 
Sec Grant () | 


The 


A TABLE of the ſeveral TITLES. 


6 


The 1 and Regiſtring, Banns 
and Place where, and Puniſhment 
of marrying otherwiſe; what. And 


in what Caſes. 
Prior Marriage. See Bigamy. 
Perform'd How ; and by whom, 
Sec Baron and Feme 3 
De facto, | 
Of what Force in Law as to others. F. 2 
Diſolved, 
For what Cauſe. 8 


By Diſagreement, 
At what Time, and what ſhall be ſaid 
Diſagreement, and the Effect thereof. G. 2 
Countermand 
1 r, ws ; H 
Brocage- Bon 2 1 
Conditions | 
Annexed to Poridolin 
In what Caſe the Breach forfeits the 
Portion. | 
Determined. 
Settlements | 
By Agreement before Marriage, 
W hat is a good Performance, 
In regard of the . 
woe. from the A E. ba 
aryl t ment a 
Mates. 98 . M 
Good 
A inſt Creditors &c. 
After Marri See Jointreſs &c. (E) 
Without Articles or Agreement pre- 
cedent. Good in what Caſes. 
Broke into by Decree. F. a 
Conſtruction. 
How much ſhall be ſaid to be ſettled. Z 
Varying from the 1 or Articles. E. a 
Agreements unperform d. 


K 
K. 2 


reed, P 
After the Death of Husband or Wife. N 
Of both. 
How. 


Where there is a Failure on one Side 8 


Where their is a Waiver of the 


firſt Agreement. 
Where there isa Variance between 
the Agreement and Settlement. E. a 
What ſhall be ſaid a Satisfaction. U 


By Reaſon of the Baron becoming 


Bankrupt. U. 2 
Upon what Evidence on 29Car. 2.3. W 
As to the Limitions &c. to be made 
Upon Limitations contained in the 
Covenant. 
Promiſes. Is 
Conſtruction. | 
How much. A. a 
Lien. | 
Where the Covenant is a ikea 
On the Lands. | B a 
On the Perſonal Eſtate. Cc a 
Portions 
Tobe 8 or Settlements to be made, 
ition precedent. D. a 
Pleadings 
How th the Marriage is to be Gail G.a | 


Where it is an abſolute Gift . Chattles to 
the Husband. See Baron and Feme. 
Forcible Ma The Offence thereof. H. a 
Marſchal and Parthalſea, See Fees. (C) 
The 2 and Grants of it. | A 
Juriſdiction of the Court, and what. Mat- 
ters are triable there; and Pleadings. A. 2 


I 


N | 


- 


. w_ 
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Of Matters between the Marſhal and the - 
Priſoners. 
Between him and the Plaintiffs. 
_ See Ochce (M) 


Parte tC. Money. (See Pri- 


ſons &c. 
Martial Law. See Law (B) 


Maſter and Servant, See Pen 
tice. See Aid (P) 
With reſpect to others, 
Maſter. 
Chargeable for what. 
Act of Servant. 
Debts contracted by deere A. 
Damages done by Servant. 
Wha ſhall be ſaid a Maſter to be Charge- 
able. 
Bound by what Acts, or Conſent of Ser- 
vant 
What Act of the Servant ſhall be ſaid 
the Act of the Maſter. - 
Servant, 

| Chargeable i in what Caſes. See Action 
(B. c) &c. | 

Contract by him. 

Damage done by him. 

What is 12 to be done by the one 
for the other. 

Compellible to ſerve. Who. And who 
Mall be ſaid Labourers within the 
Statute. 

Retainer, what within the Statute, 

Inter ſe. 

Power of the Maſter over the Servant. 

Diſcharge of Servant from his Service. 
How. hat amounts to it, or ſhall 
be Cauſe of Departure. | 

Actions. By the Maſter a ainſt the Ser- 
vant for Neglecting or Refuſing to do 
kis Service | M 
For Defrauding orStealing from him. M. 2 

Actions. 

What and How at Common Law, and 
by Statute; and of the old Statutes, 
and 5 Eliz. 4. 

By Maſter, 

On Account of the Servant. 
See Action (B. c) for Deceit. 

Remedy for Inticing away or Hurting 
Servant. See Tre pals. Sec Appren- 
tice. 

For Work Jane and Things acquired 
by the Servant. 

For Goods ſold by, or Promiſes made 

to the Servant. 

By Servant againſt others. 

See Actions (C. 0 | 
On Account of the Mafter's Goods. P_ 

By others againſt the Maſter, or Servant 'T 
See Actions (S. b) &c. 

What; or the Giſt of the Action. See 

Action (M. c) | 2 

þ In Actions, 

On the Statue. 

By the Maſter againſt — —ç arb 
of the Servant. 

By others againſt Maſter ard Servas, 
or one of them. 50 

Between the Maſter d Ir 
Servant. 7 f 
Artificers 


= | By "= ä others... 


B 
C 
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Maxims. 


— JT 8K D ® f. 22) A A e 
Trial where. X }- Writ of, Lies 
Servant. | h . 
PuniſhedCriminally in what Caſes. See (M. 2) 2 of Eſtate. F 
Maſter tn Chancerp. (See Chancery wP | inſt whom. K 
Reports made by him. See Ser. Co be "here ere are ſeveral, ry | 
ee Starute 1 1. ca AS 
Malter of a College. ge. Of what Thin. PS w 
See Grant (C. 2) | For what Cauſfs, 3 
Mater of a Ship. | In what Caſes 'G 
oO and Duty, : A Time H 
s tO N 
Caſting Goods over Board. —Cocquets. 41 8 dere WY 
 — Colours. —— Cuſtoms. — Cutting ws good 8 to have it. C 
down Maſts and Rigging.—Diſpoi- Inforce How, and what amounts to it. C. 2 
irig of the Ship or Goods —Entries. Equality. 
—— Going from Port to Port. — W het is to have "Acquittal. | 
Goods. Importing them from what Ouſted or ſet Aſide, by what. E. 2 


Place. Mariners. Other Ships 
and their Anchors. — pilot —Sail- 
ing.—Ship— What Ship and Ma- 
riners to make Uſe of — Tackle. A: 
Chargeable in what Caſes. 
Owners. How far bound by t his Contract, 
or Default. 1 
Actions &c. 
him. | 
gainſt him. 
Phadin 73 and Evidence 


Maſter of the Rolls. 


His Power &c. 


Notes. N 
aphem. See Maihem. 
por. See Corporations. 

Meaſures. See Weights and Meaſures. 


— — — Trial (G. a. 2) 
tre . Wy, 
2 _ I « — the Effect thereof. 


A 
Grantable. 

In what Caſes and How. B 
At what Time. x 


emorandum. See Indorſement. 
—. "> Dureſs. See Treſ- 


> >» Hoa 


LES SELECT 


"pb (A. 2) 
ufficient to avoid Things. What. 
Tho' made by a Stranger. 
e, in == Caſes, api} how far. 
uniſhable in what Caſes and How. 
o on and Proccedings, and Plead- 


Merc ants. See Trade. See Bills 


of Exchange. 

What Reg — the Law pays them, and 
their Uſa 

Who are falt to be Merchants. 


erger. See Extinguiſhment. See 
ate See Prerogative (&. c) 


See Portions (1) 
In what Caſes 
There may be, A 
Shall be. B 
Where the Eſtates are in ent Rights 
and Reſpects. 
Of what Eftares, 
Copyholds. ' 
Fee Simple. 
| Fee Tail. 


bo > tri OUDb> 


\ 


# 


{ 


Ho * 

erms for 
Truſt Terms; ws, bs Bi 
By what Act. 


E 


What the Meſne may do in eaſe of the Th 


vant 
How to be brought; Actions and Readings. Pp 
e _ Proceedings. L. 2 


ad 
J When __ * 
How. | 
And of what. 
Of forejudger in what Caſes, and the 
effect thereof. 
Actions. 
Lord Meſne and Tenant. 
Actions by the one againſt the other. 
W Caſes there muſt be a Join- 
er 
Inter ſe where the one Purchaſes of 
the other. 
Pleadings. 
Replications. 
How the Meſne ſhall be aid to hold, hy 
mmon Law, or Cuſtom 
Extinguiſhment of Meſnalty. 


Melne Profits, See Diſſeiſin (L) 
See Ejectment. See Recouper. 
Who ſhall have them being claimed by 

ſeveral. 
From what Time, 
Actions. ; 
Who ſhall have Action for them. 
At what Time, after the Eftate deter- 
mined. 
What Action. 
Other Remedy for them, and * id 
what muſt be done to intitle the Party. 
Account for them. 
Who ſhall have it. 
Againſt whom, 
he Heir. 
Recovered. 
What ſhall 5 as or in lieu of the 
Meſne Profits. 
Againſt whom and in what Caſes. 
See Error (F. a 
Pleadings. And what, Evidence muſt be 
fem in Actions for them. 


ger. See Serjeant at Arms. 
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WY 
Petes and Bounds, 


Whar may be done by Metes and Bounds, 
. | 
Cuſtoms to grind at Mills | 
Extend to whom and what. 
Who may erect a Mill, and * 
Actions. 7 
For Diverting Water-courles, 
Other Matters. 
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Wich their Diviſions and Subdiviſions 
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Fee 
Mines. See PiragutihR (K. a) 


How to be uſed. A 

Who may digg for Mines in reſpect of 
Eftate. A. 2 

Paſs what, by grant of Mines. 1 


iſapplicatton, See Purchaſor. 


iſcatting. 
©" Judgment prevented by the Plaintiff's Mit 


ing. A 
Piſcontinuance. See Diſcontinuance. 
fghemeatior, See Indictment. 
iſemploymeut. See Charitable Uſes. 
Milentry. See Amendment. 
Misfealance. See Actions, and other 


roper Titles. 
Milinformation. See Fraud (H. a) 


Hlſnoſmer. See Indiftment (W) See 


Noſmes (A) (A. 3) 
Corporations, Sce Corporations. See 
Grant (A) 
What is in Particular in Chriſtian and Sur- 
names, Idem Sonantia. 
By Altering the Name into another Lan- 


guage. A. 2 
By Omiſſions. B. 
Difference between a Miſnoſmer in Grants, 
8 & c. and Judicial Proceed- 
in B. 2 
Plea ns. C 
In what Caſes it is a good Plea. C. 2 
By whom. Sce Abarement. C3 
At what Time. See Imparlance. C. 4 
Eſtoppel, in what Caſes. C. 5 
Abatement of Writ by what Miſhoſiner, 
Names of Baptiſm. C.6 
Known by the Name and the other C. 7 


Want of Addition. See Addition. 
Wrorg Addition. See Addition. | 
Where a Different 2 of the ſame 

Name appears, or is pleaded to be fo. C8 
At — rer 


Advantage. | 
muſt be taken Advan 4 
* N es | 
_ | 
How.to ark Advantage of it in Plead- | 
ing. See(C) 
Of the Place where. Cc 9 
Replication; Rejo inder. C. 10 
Equity. D 
if fon. See Grants (Q. 8 
ilrecital. ety 
See Eſtate. See Grants (R. 3) &c. 
Indictment. Nes d | 
Miſtake, See Devi 4 
Of Time. A 
Words. B 
Other Things. See Fines — Mis 
In Grants. See Grant (Q(R. 3) &c. 
ttigation. See Damages. See l 
Odo c Forma. A 
See Trial (F. g) &. See Traverſe. 
PVoieties. See Baron and Feme:  -- 
Where aGrant ſhall take Effect by Moieties. A 
Entry &c. into Moiety, in what good. B 
Count and Pleadingss. 5 0 


Money. See Land (BY 
Bringing it into Court. See Bringing &c. 
Followed ; in what Caſes it may be. 
Reſtitution i in what Caſes, and what Ac- 
tions lie for Money, as TroverDetinue &c. B 


voy” 


Ple udgment. 
| Os to _ aid out in Lands and ſettled; 
in what Caſes Chancery will decree the 
N or inforce the lay ing it out. 
ee Land (3) | 
Deviſed over, See Deviſe. 


Wonopoltes, See Prerogative D. e) oy 
oniter. 


onſtrance. 
Of Deeds. See Faits (M. a) &c. See Voucher 
(G. a) De Droit. See Prerogative. 


Portdanceftor, 
Statutes. 
Points of the Writ; and Inquired in what 
Caſes. | 
Lies. 
In what Caſes, and of what. 
Of what Seiſin. 
Againſt whom and by whom. 
In what County, or Place. 
Writ and Proceedings. 
Pleadin See Traverſe. 
Plea a Good what is; in abatement or in 


. of Action what is. 
Pleadings over. 
| We > Good, and where, and when 
trie 
Tried. How. Where there are ſeveral 
Tenants. L. 2 
Evidence. 
Verdict, and what ſhall be inquired. 
Judgment. 
Given where and How, and of what. Da- 
90 mages &c. 
ortgage. 
N 
What a Mortgage and what a Purchaſe. 
Diſputes between 
Mcrtgagor and Mortgage 
Moreover. Mortgagee — Mortgagec. 
Mortgagor and Aſſignee of Mortgagee. 
Mortgagee not Joining. E. 
Mortgagee and Mortgagee. 
Mortgagee and Aſſignee of Mo rtgagor. 
Mortgagee and Creditors. 
Mott and after Purchaſors. 
Tenant for Life, and 3 
&c. of the Lands mortg mortgage” 
Mortgagee and Aſſignee of Mor 
Incumbrances bought in. See Incum 
(C) &c. 
Proviſo 
To make Intereſt Principal, or to o enlarge 
or leſſen ĩt. 
tor Tender. 
whom. See Tender (B) 
EX whom it may be.” Seer Tender ©). 
What is Good, | 
In Proportions. 


Diſcharged by what Act. 
1 | 
Apainſt 2 
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On — 
At what Time 
See Length of Time (A) pl. 28 to 34. 


How 
In Caſes of Exctment Sc. By 7 - Geo. 
—4 eden 1 ats bl! PM 
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With their Diviſions and Subdiviſions, 
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Account. Where Mortgagece ſhall Ac- 
count for the Profits, | 
Allowances, 
To Mortgagee. X 
To Mortgagor his Executors &c. tho' 
Redem;tion be denied. . 
Intereſt upon Intereſt, or how much. X. 3 
Forecloſure, 
In what Caſes and of what &c. 
Opened in What Caſes. 
By 4& 5 W. & M. 16. A. 
Equity. 
Mortgagee relieved, or not againſt For- 
feitures. | 
Pleadings, | 
In Law or Equity relating to Lands 
Mortgaged. J | C 
Mortmain. 
Statutes. A. 
What is. 
By 
Eſtoppel. B 
Covin. B. 
B 


Prohibited, 
In What Caſes. To whom. 
Forfeiture, | 
And to whom. 
Entry for Forfeiture, 
In what Caſes. | C. 2 
At what Time. C. 3 
Licences to Alien. 
How granted and to whom. D 
Licence, or Ad quod Damnum neceſſary 
in what Caſes. £5, D. 2 
Writ of Ad quod damnum. How it „ 
be 32 


Mortuary. 
The Efficient Cauſe. 
Statutes. 
Paid. 
In what Caſes. 
By whom. 
o whom. 


How. | 
Remedy at Common Law and now. 


otton | 
20 Court. What may be done upon Mo- 


Pleadings. E 
A 
2 


tion. 
2 whom it may be made. ; 
1 


me. = 


At what Time a Motion may be made, 
for what. | 
Quaſhed on Motion. What. 


Done: . *: -* 
What muſt be done or will be required, 
in Order to obtain the Thing moved 
for. | 240 
Without Motion ; W hat. 


Notice to be given, : 
In what Caſes and at what Time. 


To whom and How. 


Moveable Eſtate, See Eſtate (C) 
ulier. See Deſcent. 
ultiplping. a 23 
2 or Mana + 
a: 4 3 the — Puniſhment 
thereof. 
Of what Perſons it may be. 
By what Perſons it may be. 
8 Officers; and Pleadings. 
| By Malice forethought ; and what ſhall 
be ſaid ſuch. - 2 


EE 


90 


To mm 


| 
| 


Mute. 


Negative Pregnant. 


Gow? 


by Intention tò do a leis Miſchief only. Þ - 
ithout Intention. But 
In doing an unlawful Act, or an Act 
not warranted by Law. 
In aſſiſting Perſons doing an unlaw- 
ful Act. | 
By, or of, one interpoſing where 2- are 
Fighting or Quarrelling. 
By Accident, or acting idly only. 
By want of Care, and whence Miſchicf 
may probably enſue. 
By Event. 
By Quarrels and Provocations; And what 
ſhall be ſaid ſuch. | 
By one of the Company, where. it is 
| Murder in another. * 
Being in Company with; and what Pri- 
vity will make à third Perſon Guilty 
of Murder or Manſlaughter. O. 2 
Juſtifiable. | | 
In what Caſes; and Pleadings. P 
By Officers, or Perſons having Warrants. Q 
8 


r ee 


Excuſable. : R 

Amounts to Petit Treaſon, in what Caſes. 

Intending and attempring to murder, but 
_ doing it ; In what Caſes it is Fe- 
ony. 

Treſ 7 or Murder; What is. 

Indictment, good or not. 

Bill found, and Verdict How. And Pro- 
ceedings and Judgment. 

Tried ; Where. See. Trial, 


= 588 


Puniſhment thoeref by Pain fort & dure, 
or otherwiſe, In what Caſes by the Com- 
mon Law or by Statute We ſim. 1. 3 E. 1. 


cap. 12. | 
The Manner of the Puniſhment by Pain 
fort & dure. | ; 
| Avoided by pleading, at what Time. 
What ſhall be ſaid to be ſtanding Mute. 
Inquiry thereon, in what Caſes and of what; 
by what Jury and How. 
Forfeiture and Pleadings. 


Names. See Noſmes. 


=) br Dow Þ> 


- Naturalization. See Alien. 


Neceſſity, See Murder (P) See 
Waſt, See Treſpaſs. art 
ie" Of what Things it may be an Ex- 
cuſe. | | 
What Things ſhall be made Valid by it, 
which would not otherwiſe beſo - 
Ne Exeas Regnum. 

How conſidered and the Force thereof. 
Neceſſary and Grantable. In what Caſes 
Directed, Executed d Diſcharged. Ho 

Executed, an charged. How. 
Negative. | 
Things. 


Pleadings. 


* 
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at It 1s. 

What Plea ſhall be ſaid to be Negative 

Pregnant. fy” 

Nealin by Verdict in what Caſes 

egligence | 
genre loſt by Negligence. 

Bar of Right in what Caſes, or only a Poſt- 

* if 


poning. 
Nelieved in Equity. 


OW > OW > wp. 


8 


Negro. 


Of what Conſideration in the Eye of FR | 
Law, and what Actions lie for taking 


them. 
Ne ; Hnques Accouple, See Trial 
4 Plea. In what Caſes. 


Nient Comprtize, or Not Parcel. 
See Fines (L. b. 2 


Mient Dedtre. 


What amounts to it. And in what Caſes 
Nient Dedire amounts to a Confeſſion. 
The Difference between Nient Dedire and 


Confeſſion. And the Effect of the Ni- 
ent Dedire. 
night by it. Who. Strangers. 
1 hat may be done in the Night. 
Might ⸗ waͤlkers. 
Nil dicit. 


Mil habuit in Tenementis. 
Kolle rolegut. See Jud G 
20 
„ e 


Nonſenſe. 
The Effect thereof. 


Nonſutt. 
What is or ſhall be ſaid a Nonſuit. 
The Difference between a Nonſuit, Re- 
traxit, Nolle Proſequi, Non pros. and 
Departure, and the Nature and Effect 


thereof. F. 


In _w_ Action it may be, and in what 


What Perſons may be nonſuited in Re- 
ſpect of being Accor &c. 
For what. | B 
Who may be. 
At what Time. See (E) 


A 
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> 
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With their Diviſions and Subdiviſions. 


Relation. 
To what Time. Sec (D) 
Of one where it is of others. 

For what Thing, or in what Actions. 
In what Caſes the Nonſuit ot the Plain- 
tiff againſt one ſhall be for others. 

In what Actions. 
At what Time. 
In oP Thing where it ſhall be in ano- 
hens - 
Where it ſhall be a Bar of other Action 
and peremptor | 
Of calling for the Plaintiff. 
Entry thereof; when, where and how. 
And Pleadings. 
Judgment. 
Cote In what Caſes. 
See Trial. 
Non tenure. 
Pleadable. 
In what Caſes or Actions. 
At what Time. 
And after other Plea. 


After what Plea pleaded. B 


See Eſtoppel (E) 
— 45 whom. See Appel (E) 


of all, or Parcel. In what Caſes. 
Plea of Non-tenure. 
Avoided How. By Replication. 
Judgment and Execution. In what 
ſes after ſuch Plea NN the 
Plaintiff may wy — and 
ſue Execution at his Peri 


Noſmes or Names, 
Names of 
Men. 
By what 8 they ſhall be called. 
What are diſtinct and ſeveral Names; 
Chriſtian Names. 
Dignity. What is, and How to be ex- 
pre ed. 
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(A) Alt Judicial. What is. 


1. Ranting Commiſſions by Lord Chancellor is not a judicial Act, 
I but only an Act of Service. D. 212. pl. 33. Paſch. 4 Eliz. 

2. Admitting a Copyholder is not any judicial Act; For there need not 
be any of the Suitors there, who are the Judges. Le. 289. Trin. 26 Eliz. 
B. R. in Lord Dacre's Caſe. 

3. Examining a Feme Covert Copyholder by the Steward of a Manor is 
a judicial Act. Cro. E. 117. Mich. 4r & 42 Eliz. C. B. in Caſe of Eriſh 

v. Reeves. 9 | 
A Recogniſance is a judicial Act. Arg. Noy. 157. in the grand Caſe 
of 4 Gas. . Ban bonne Moan 


= 0) Judicial Opinion, or Determination. 15 
x. JUdicial Deciſions, as für as they refer to the Laws of this Kings 


OA nyt * * ; ö \ : t 
. nets le at RE bon nd 2c: lc ab n * 
, q 5 ' 7 N a. 
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the Judge ſeems only the Inſtrument to ae e nthoſe Things, 
{20G — — of the Realm is A only:Rule anc IE to ju : GOT 
by, and in Reference to thoſe: Matters, the Deciſions of Courts are the 
Conſeryatories and Evidences of thoſe Las. Or 2dly. they are ſſich 
Deciſions, 4s Hay of Deduſtian and Illatian upon thoſe Laws Ae form d 
or deduc d; as for the Purpoſe, Whether of an Eſtate thus or thus li- 
mited the Wife ſhall be endow'd ? Whether, if thus or thus limited, the 
Heir may be barred ? and infinite more of che Ike complicated Queſti : 
ons. And herein the Rule of Peciſſon is; firſt, the Common ,Law ned 
Cuſtom of the Realm, which is the great Subſtratum that is to be 
maintain'd; and then Authorities or Deciſions of former Fimes in tide 
ſame or the like Caſes; and then the Reaſon of the Thing it ſelf. dy. 
Or they are ſuch as ſeem to have no other Guide but the, common Reaſon 77 
the Thing, unleſi the ſame Point has been fommeriy decided, as in the Expo | 
ſition of the Intention of Clauſes in Deeds, Wills, Covenants c. where : 
the very Senſe of che Words, aud their Pofirions - and RAlaigns give a. 
rational Aceount of the Meaning of the Parties, and in ſuch A es: e 
Judge does much better herein, rhan what a bare grave Grammarran'or 
Logician, or other prudent Men could” do; For in many Caſes, e | 
have been former Reſolutions, either in Point, or agreeing in Reaſon'or. 1 ..- 
Analogy with the Caſe in Queſtion ; or perhaps alſo, the Clauſe to be 50% 4:0 
expounded is mingl'd with, ſome Terms or Clauſes that require the | 


, 7 
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2 85 Juſtices. 


Both which do often happen in the ſame Caſe; and therefore it requires 
the Knowledge of the Law to tender and expound ſuch Clauſes and Sen- 
tences; and doubtleſs a good common Lawyer is the beſt Expoſitor of 
ſuch Clauſes &c. Hales Hiſt, Com. Law, 68, 69, cites Plowden 122, 


to 130. 140. &c. | Fin 1 
So an Opini- 2. An Extra: judicial Opinion, given in or out of Court, is no more than 
8 given in the Prolatum or Saying of him who gives it, nor can be taken for his 
— „ Opinion, unleſs every T hing ſpoken at Pleaſure muſt paſs as the Speaker's 
the Judgment Opinion. Vaugh. 382. Mich. 25 Car. 2. C. B. In Caſe of Bole & al. 


given of Re- v. Horton. 
cord, but | 85 

that it might have been as well given, if no ſuch, or a contrary Opinion had been broach'd, is no Judicial 
Opinion, nor more than a Gratis Dictum. Ibid. But an Opinion, tho" erroneous, concluding to 
the Judgment, is a Judicical Opinion, becauſe delivered under the Sanction of a es Oath, upon De- 
liberation, which aſſures that it is, or was, when deliver'd, the Opinion of the Deſiverer. Ibid. 


Juſtices. 


* See Spelm. * ear | 

G i. 1 (A) Who have been Juſticiaries of England. 
Jaftitia als 41. 1 0. R wan Earl of Leiceſter [was] made Juſtictar of Eng- 
3 | . land. Speed 456. b. 

—— Hr . 

Juſticiaries after the Conqueſt were Odo Biſhop of Baieux in Normandy, Half- Brother by the Mother to 


the Conqueror, and William Fitz Osborn, who was Vice-Roy, and had the ſame Power in the North 
that Odo had in the South, and was the Chief in the Conqueror's Army. Brady's Preface. to the Nor- 
man Hiſtory. 151. R Chron. Series, 1. | 
The _ iciaries were William Earl of W arren in Normandy, a Great Commander in the Battle 
againſt Harold; and Richard de Benefacta, alias Richard de Tonebridge, Son to Gilbert Earl of Brion in 
Normandy, and were conſtituted in 1073. Brady's Preface &c. 151. (B) —Dugd. Chron. Series, 1. 
In a great Plea between Lanfrank and the faid Odo Goigfrid Biſhop of Conſtance in Normandy, was Juſ- 
ticiary, Brady's Preface &c. 151. (C)—Dugd. Chron. Series, 1. | N 
In the e, of William Rufus, Och was again J uſticiary. William de Carilefo Biſhop of Dur- 
pam, a Norman, ſucceeded Odo. And then follow'd' Ranulph Flambard in 1099. Afﬀerwards in the 
Reign of H. 1. in 1100. Hugo de Bocland a Norman was Juſticiary, and after him, his Son Richard 
Baſt was; Then Roger Biſhop of Falisbury was Juſtitiary and Chancellor. The next, in the Time of 
King Stephen, was Henry Duke of Normandy, afterwards King H. 2. And in H. 2. Time was Robert de 
Bello monte Earl of Lakes in 1168. But Alberic de Vere, Earl of Guiſnes, is ſaid to have been Juſticiary 
before him; and after Robert Earl of Leiceſter, Richard de Lucie was made J uſticiary. After him in 
1180. Ranulph de Glanvil that N was made J uſticiary. After him, Hugo de Putaceo com- 
monly call'd Puſus, Putac, or Pudſey, Nephew to King Stephen by his Siſter, was mace JAE in 
the North Parts beyond Trent, and William de Longo-Campo, or Long-Champ, Biſhop of Ely, was at 
the ſame Time by Richard the 1ſt. made Juſticiary, on the South Parts on this Side Trent. Then, at- 
ter the Deprivation of William Biſhop of Ely, Walter Arch Biſhop of Roven in Normandy was made 
8 of all England. Brady's Preface &c. 151. (D) (E) (F) 152. (A) (B) (C). See Dugd. Chron. 
ries, I, 2, 35 47 5 | 6h. | | So I 
2. William Longchamp, Biſhop of Ely, Chief Juſticiar and Ld 
Chancellor to R. 1. Speed. 47 3. | 15 1 
3, Fitzpeter Chief Juſticiar in the firſt of John. Speed 487. 
aft Hubert de Burgh Earl of Kent, Chief Juſficiar 1 9. 3. 
: | : + 313+ | 77 2 £4 BA On ; | OW 
The Chan- 5, And after him, Stephen Segrave. Speed 521, The Chief Jutfft- 


collorum the ctar is rhe Miniſter of Regal Command in tne Abſence of the King. 


on the left Speed 487. 
Hand of tge | 3 5 | | a 97 
Juſticiary, and as be was a great Perſon inCourt, ſo he was in the Exchequer ; For no great Thing paſſedbut 
with his Conſent and Advice; that is, Nothing could be ſealed without his A/lewance or Privity. But the 
| | | Juſticiary 


- 4 : 
. * 1 1 
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Juſticiar, and he was the Governor and Superintendent of the Courts. G. Hiſt. View of the Exche- 
quer. 10. : | | 


6. Towards the latter End of the Nivmis 'Perivd, the Power of the 
" Grand Fuſticiar was broken, ſo that the Aula Regis, which before was one 


min' d about the 45 H. 3. Brady's Pretace &e. I 


1. J #2 the Book called Podus tenenvi Parliamentum, it is ſaid, * Some Re. 


pe | 
Cautlas Parliamenti, primo in Genere & poſtea in Specie, Stando. tal Juſtiriar 


 Ioo Years laſt paſt was wont to be done. 13 H. 4. cap. 2. This is con- 


ani Juſtices Sos 2 


— —_— 


Juſticiary ſurmounted him and all others in Authority, and he alone was endow'd with, and exerciſed, 
all the Power euhich afterwards was executed by the four Chief Fudges, viz. The Ch. J. of B. R. the Ch. J. 
of C. B. the Ch. B. of the Exchequer, and the Maſter of the Court of Wards. Brady's Preface to the 
Norman Hiſtory. 153. (B) As long as the Power of the Juſticiar continu'd, the Aula Regis was 
one Court, and only diſtinguiſh'd by the ſeveral Officers; For all the Officers were united under the 


reat Court, where the juſticiar 1 was divided into four diſtinct 
urts, viz. er td Exchequer, King's Bench, and Common Pleas. Gilb. 
Hiſt. View of the Court of Exchequer. ». cites Madd; 2. 4—— lt deter- 


2 + . _ 4 Fi %d, va " >» AT ” - . C2 ” 


— 


(B) * Chief Juſtice. ET 95. 
| 3 
that when the Parltament is aſſembled, debet Cancellarius An- mains there 


gliz vel Capitalis Juſticiarius Angliz, ſcilicet, qui tener Placita coram 22 7 
Rege, vel alius idoneus Honeſtus & facundus Juſticiarius vel Clericus G57 O fes 


r ipſos Cancellarium & Capitalem Juſticiarium electus ronunciare of the Capi- 


| | in the Chiet 
Juſtice of B. R: All England, as to keeping the King's Peace and Dignity of the Crown, being under 
* * is therefore ſtiled Chief Juſtice of England. Brady's Preface to the Norman 
ry. 153. T 


2, 8 R. 2. cap. 2. That the Chief Juſtice. of the Common Bench 
be aſſigned among others to take Aſſiſes and deliver Gaols, but as to 
the Chief Juſtice of the King's Bench, it ſhall be as for the moſt Part of 


firmed, and that no Chief Juſtice of the King's Bench be in any wiſe 
hereafter made Juſtice to take Aſſiſes in any County within the Realm 
of England, but only in the County of Lancaſter ; And that this Sta- 
tute hold Place, and be in Force as long as it ſhall pleaſe the King tor 
Salvation of his Prerogative. IE N 
3. Rot. Parliamenti 4 H. 4. 1. Numero. 49. The Commons pray, that 
the Chief Juſtice of the King's Bench be not Juſtice of Aſſiſe in any 
County, nor any Juſtice elſewhere, unleſs in che ſame Bench. 


1. Be it done as hath been uſed heretoſore. 
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dj 31 21 Juſtices of Peace. ode f avs 
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(A) Juſtices of Peace. [ Yhere they may.” be named * Juſtices of 
I, 1 Cuſtodes Paci. F the Peace are 


F Judges of 
+ Record, ap- 


TY 
— 


I. | an Indictment taken upon the Statute of 5 Eliz, for uſing pointed by 
the Art of an Ironmonger, not being brought up in it as an Ap- be Qu<e> ro 
| prentice be Juſtices 


= 
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4 Juſtices of the Peace. 


. 
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within cer- prentice for ſeven Bears, be certified in B. R. That at the General 
tain Limits Seſſions of the Peace of the King for the Dill of Andover in the 
— the vo County of Southampton, Coram A. B. and C. D. Cuſtod ibus Pacis, 
bb Peace, ac Julticiariis dieti Domini Regis infra Villam przdiQtam &c. Cho the 
and for the Statute gives Power to Juſtices of Peace to Hear and Determine 
Execution the Offences againſt the Statute ; yet it ts a good Indictment taken 
of funery .. Defore them, being named Cultodes Pacis, and not Juſtices of the 
prehended in Peat as the Statute names them; For it is all one. The J my- 
their Com- {elf objected that every Conſtable is Cuſtos Pacis. For it was ſaid, 
miſſion, and that the Courſe and Form of all Certioraries ro remove ſuch Indict- 
in diverſe ment is to name them Cuſtodes Pacis, tho the uſe in 5 
mitted unto be to name them Juſtices of the Peace. Paſch. 10 Car. B. N. 
their Charge. between the King and Little, adjudged; this Yatter being moved by 
Lm arreſt HG RATS | | 
* 2. An Order made by two Juſtices of Peace was ſaid to be made Co- 
ram Cuſtodibus Pacis nec non Fulſticiariis; It was moy'd to qua ſh the Or- 

der; For that all Juſtices of the Peace are Keepers of the Peace, but all 

Keepers of the Peace are not Juſtices; and further argued, that ſince the 

Statute of 34 E. 3. cap. 1. They have not been called Conſervatores Pacis 

only, But the Court over- rul'd the Exceptions, and hun the Order 

good. 11 Mod. 141. Mich. 6 Ann. B. R. the Queen v. Bonner. 


2 * ati. A mth. * I — — _ —_ * ä 
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(B) Of Conſervators of the Peace, and the Original © 
| Juſtices of — | f 


I. HER ſuch Time as Queen T/abel] (contending with her Husband 
| King Edward the ſecond) was returned over the Seas into Eng- 
land, accompanied with her dn Prince Edward (called afterward the 
third King of that Name) and with Sir Roger Mortimer, and ſuch others: 
of the Engliſh Nobility, as had, for the Indignation of the King, fel 
over the Seas unto her. She ſoon after got into her Hands the Perſon of te 
old King, partly by the Aſſiſtance of che Henalders that the brought With 
her, and partly by the Aid of ſuch other her Friends as the found ready 
here: And ſhe immediately cauſed him (by forced Patience) to ſurrendts 
His Crown to the young Prince. And then alſo, for as much as it was 
(not without Cauſe) feareu, thut ſome Attempt would be made to reſcue the 
N King, Order was taken, that he ſhould be conveyed Secretly, 
and by Night Watches, from Houſe to Houſe, and from Caſtle to Caftle, 
to the end that his favourers ſhould be ignorant what was become of him ; 
Yea, and then withal, it was ordained by Parliament, in the Life Time 
of that depoſed King, and in the very firſt Entry of his Son's Reign 
(1 Ea. 3. cap. 15.) That in every Shire of the Realm, good Men and law- 
ful (which were no Maintainers of Evil, nor Barretors in the Country ) ſhould 
be aſfigned-to-keep the Peace; which was as much as to ſay, that in every 
Shire the King himſelf ſhould place ſpecial Eyes and Watches over the 
common People, that ſhould be both willing and wile to foreſee; and be 
alſo enabled with meet Authority to repreſs all Intention of Uproar and 
Force, even in the firſt Seed thereof, and before that it ſhould grow up 
to any Offer of Danger. So that, for this Cauſe, (as he thinks) the Election 
of the Simple Conſervators (or Wardens) of the Peace was firſt taken from 
the People, and tranſlated to the Aſſignment of the King. Lamb. Eiren. 
i 10 $04. ond; „ ee 
2. By 34 E. 3. 1. There ſhall be affigned in every County, for the keeping 
of the Peace, one Lord, and three or four of the moſt worthy of the 
County. And by 12 R. cap. 10. In every Commiſſion there ſhall be but fix 
Juſtices affipned. And by 14 R. 2: 11. There ſball be Eight. 1 


3. Holt 


8 * We 2 1 ——— 


Juſtices of Peace. 5 
3. Holt Ch. J. faid, he knew nor whether, ar firſt, Juſtices of Peace 5 
were more than High Conſtables. But the Statute, that made them com- 
pleat _ es, is that ot 34 E. 3. 1. Show. 528. in Caſe of Harcourt v. Fox. 
t feems, that the Power of ſuch Conſervators of the Peace, whe= 

ther by Tenure, Election, or Preſcription, was no greater than that of 
Conſtables at this Day, unleſs it were ehlarged by ſome ſpecial Grant or 
Preſcription. 2 Hawk. PI. C. 34. cap. 8. S. 11. a 5 

5. The extraordinary Confervators of the Peace were Perſons ſpecially 
commiſſioned in Times of imminent Danger either from Rebels or toreign 
Invaders, to take Care of and detend ſuch a particular Diſtrict committed 
to their Charge, and to preſerve the Peace within the Limits of it; and 
theſe had Power to command the Sheriff with his whole Poſſe to aid and 
aſſiſt them. 2 Hawk. Pl. C. 34. cap. 8. S. 12. 
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(C) Their Power within the County. See Orders 
| | bY of Juſtices 
i. Dr 4E. 3. 2. There ſhall be. affigned good and lawful Men in every ® n 
D County to keep the Peace, at the Time of ſuch p ee Mention 
ſhall be made that thoſe who are indicted or taken by the ſaid Keepers of the 
Peace, ſhall not be let to Mainprize by the Sheriff, if they are not mainper- 
aable by Law, and that ſuch as are indiffed fhall mot be delivered but by 
Common Law; and the Fuſtices of Gaol-Delivery are impowered to deliver the 
G oh þ thoſe who are indicted before the Keepers of the Peace, to whom the 
ſaid Keepers ſhall ſend their Inditiments ; and the ſaid Faſtices of Gaol- De- 
livery ſhall enquire if the Sheriffs and Faylors have made Deliverance or let 
to 1 any who are ſo inicted, and are not mainpernable, and puniſh 
the ſaid Sheriffs Ec. accordingly. 8 
2. 18 E. 3. Stat. 2. F. 2. Enacts, that Two or three of the beſt Repu- 
tation in the Counties, ſhall be affigned Keepers of the Peace by the King's 
Commiſſion . And at What Time Need hall be he ſame with other wiſe and 
learned in the Law, ſhall be aſſign'd by the King's Commiſſion to hear and 
determine Felonies, and Treſpaſſes done againſt the Peace in the ſame Coun- 
ties, and to inſlict Puniſhment reaſonably according to the Law and Reaſon, 
and the Manner of the 2 24 10 Extend Ell bee has be 
. 34 E. 3. cap. 1. Enacts, that In every County of England ſhall be It nas been 
ne for the keeping of the Peace one Lad and Fear or four Tr 2 d. 
of the moſt worthy in the County, with ſome learned iu the Law, and they juſtices of 
ſhall have Power to reſtrain the Offenders, Rioters, and all other Barretors, Peace, as 
and to purſue, arreſt, take and chaſtiſe them according to their Treſpaſs or Of- ſuc 25 have 
fence; and to cauſe them to be impriſoned and duly puniſhed according to the „ e, f 
Law and Cuſtoms of the Realm, and according to that which to them ſhall E 4 . 
ſeem beft to do by their Diſcretion and good 2 and alſo to inform from the ge- 
them, and to inquire of all thoſe that have been Pillors and Robbers in the 7 4 
Parts beyond the Sea, and be notu come again, and go wandering, and will 1 
aot labour as they were wont in Times paſt, and to take and arreſt all thoſe is expreſs, 
that they may find by Indictnient, or by Suſpicion, and to put them in Priſon, That the Per- 
and to take of ail them that be not of good Fame, where they ſpall be found, ſons aſſign 
ſuſſicient Surety, and Mainprize' of their good Behaviour towards the King Fase, wat 
and his People, and the other duly to puniſh, to the Intent that the People be have Power 
act by ſuch Rioters or Rebels, troubled nor endamaged, nor the Peace ble- among other 
miſhed, nor Merchants nor other paſſing by the Highways of the Realm diſ- Things to 
turbed, nor put in the Peril which may happen 5 ſuch Offenders; and alſo 1 * 7 . 
to hear and determine at the King's Suits all Manner of Felontes, and Treſ= nie &c. but 
paſſes done in the ſame County, according to the Laws and Cuftems aforeſaid. he Common 
2 4 2 mion 
Lawyers, ang the Courſe of Precedents are in Favour of the contrary, which the ee ſays, he 
takes to be at pre lent ſettled Law, it having 1 ſolemnly adudged, that the Caption of an Indi * 


1 Jjüuſtices of Peace. 


of Treſpaſs before Juſtices of Peace, without adding Nec non ad Diverſas Felonias &c. Aſſignat. is 
naught. Alſo it ſeems certain, that even this Clauſe gives them no Furiſdiftion over Offences ſpecially ap- 
pointed to be determined 7 Juſtices of Oyer Cc. Yet in aſmuch as all Felonies include in them a 
Breach of the Peace, it has been a generally approv'd Practice for Juſtices of Peace to take Exami- 
nations of Perſons brought before them for Felony, as they are expreſsly directed to do by 2 & 
3 Ph. & Ma. 10. And alſo to commit ſor Feleny, and to take the Informations of Proſecutors upon Oath, 
ard to bind them over to proſecute, and to commit theſe who ſball refuſe to be ſo bound, if t. appear that they 
can give material Evidence; but inaſmuch as the Statute of Ph. & Ma. directs Juſtices of Peace; in 
Caſe of Felony, to certify the Examinations and Informations to the Juſtices of Gaol Delivery; they 
ſeldom in Prudence proceed farther as to any Felonies, except petit Larcenies. 2 Hawk. PI: C. Abt. 
40, 41: cap. 8. S. 19. — But in the Folio Edit. it is Pag. 38. S. 33. A 


4. Indictment was certified Capt. coram W, N. E Seciis ſuis Fuſticiariis 
Pacis Com. E. but does not ſay uec non ad diverſas Felonias al E alia 
Malefacta in Comitat prædict. perpetrat. Audiend & Terminand', and it was 
of Counterfeiting of Money, to which the Commiſſion did not extend, 

and therefore it was diſmiſſed. Br. Indictment, pl. 50. cites 2 R. 2. 9. 
* But he F. By 15 R 2. cap. 2. When Forcible Entry is made into Lands or Churc h- 
ought to Livings, one or more Fuſtices of the Peace taking ſufficient Power, and going 
COR IHR to the Place ſo kept with Force, may * commit the Offender to the next Gaol, 
medidtiety; g there to remain Convitt by the Fuſtices Record till he have made Fine and 
Rep. 129. a. Ranſom to the King. And herein the Sheriff and all others ſball be Aſſiſtants 


(a)——He in Pain of Imprifoument and making great Fines: | 

may commit | 

upon the View of the Force, but then he muſt [not only do it immediately, but alſo] make a Record 
of it. Ibid. (c) in Dr. Bonham's Caſe. S. P That it muſt be Hagranti Crimine; and if he does 
not commit them immediately upon the View, he cannot commit them afterwards; Per Coke Ch. J. 
Trin. 7 Jac. C. B. in S. C. by the Name of the College of Phyſician's Caſe. 


Br. Coroze, 6. A Man indicted before Juſtices of Peace in Bury confeſſed the 


B 4 cies Felony, and had a Coroner, and made Appellor in B. R. and the Appeal 


zuſtices of Was held void, becauſe Juſtices of Peace have no Authority to 4%gu a 
Peace cannot Coroner, NOT TO enquire of Treaſon. Br. Peace, pl. 3. Cites 9 H. 4. I. 

ſien a Coro- . 

ner to an Approver. 4 Inſt. 165. Staundf. Pl. C. 144. cap. 55. S. P. and therefore a Man cannot be- 
come an Approver before them. Cites Fitzh. tit. Corone, pl 457. 9 H. 4. 


7. Falſe Impriſonment; the Defendant juſtified, becauſe the Plaintiff held 
a Manor with Force, and D. F. Juſtice of Peace took him, and recorded 
the Force, and ſent him to the Defendant to be impri ſoned in the Gaol of 
D. where the Defendant was Gaoler &c. Per Velverton, the Statute gave 
this Authority to Juſtices of Peace, and not to one Juſtice. Per Newton 
Ch. J. the Statute gave it 70 one Fuftice, and alſo to more Fuſtices; therefore 
Anſwer ; Quod Nota. Br. Peace, pl. 4. cites 21 H. 6. 5. 

8. By 1 E. 4. cap. 2. S. 4. Sheriffs ſhall deliver all Manner of Indict- 
ments and Preſentments taken at their Tourns or Law Days, to the Fuftices 
of Peace at their next Seflons; And F. 6. the Fuſtices of Peace ſhall have 

oer to award Proceſs upon ſuch Indict ments and Preſentments, as if taken 

before them; and alſo to arraigu and deliver all Perſons ſo indicted. 

9. In no Caſe one Fuftice alone can make Inquiſition, if it be not given 
by Statute. Br. Peace, pl. 14. cites ) E. 4. 18. 

10. A Juſtice of Peace by his Diſcretion may arreſt a Man to find Surety 
of Peace. Br. Peace, pl. 8. cites 9 E. 4. 3. Per Littleton, — <Þ5 P. 
Br. Judges, pl. 10. cites 8S. C. We 
11. A Juſtice of Peace may examine Felony, and inform the Fury at Sef= 
ions; Per Catesby, Choke. and Pigot. Per Brian contra, but he may 
award and take Surety of Peace alone, but cannot hold Seſſion s. alone; and 
that which he does in Seffions he is excuſed ; Contra of ſpeaking out of Seſ- 
fions. Br, Peace, pl. 19. cites 21 E. 4. 67. NN 

12. No Recogniances were taken to the King by the ancient Conſerva- 
tors of the Peace; But now the Juſtices take Bail by Recognizance to the 

King. G. Hitt. View of the Exchequer, 102, 103. —Afrer the Juſtices 
of Peace were appointed, they iflued their Warrants in order to apprehend 
Offenders, which they might do, by their being aſſigned to keep the 
Peace in each particular County; And if it were a bailable Offender, IL 
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pra, and at the Time of the Riot one only may take Surety. Ibid. 


Recuſunqy, 


jjuſtices of Peace. 7 
— — | — a : TO OT" "OR PER 
bound him over by Recognizance, either to appear at the Aſſiſes or 
Quarter Seſſions, and likewiſe bound over the Evidence to proſecute; And 
it the Proſecuted or Proſecutor did not appear, ſuch Recognizance was 
forteired ; and the Clerk of the Seſſions, or the Peace, reſpectively, eſ- 
treated ſuch Recognizance into the Exchequer. G. Hiſt. View of the Ex- 
chequer. 137. | | 

13. One Juſtice of Peace cannot commit another for Breach of the Peace. If any of 

Jenk. 174. pl. 48. cites 3 H. J. Fitz. Juſtice de Peace. 3. By all the Juſ- them are ab- 
tices. For Par in Parem non habet Imperium. But the Sons ot the Fell their c 
Peace may commit one for Breach of the Peace. Ibid. cites Lamb. Juſ- * 
rice. 385. And yet it ſeems to be agreed, that if a Juſtice of Peace amerce them, 
gives j uſt Cauſe to any Perſon to demand the Surety of the Peace againſt him, tho no Seſ- 
he may be compelled by any other Juſtice ro find ſuch Security; for the . 3 
publick Peace requires an immediate Remedy in all ſuch Caſes. 2 Hawk. th 25 F os 
Pl. C. 41, 42. cap. 8. S. 46. their Autho- 


rity at the 


| Seſſions is all equal, ſo that he which is not of the Quorum, hath like Power with him that is, except 


in 3 Caſes ſet forth in the Commiſſion and Statutes; and therefore it was held 3 H. 7. Fitz. tit. 
Juſtice del Peace. 3. that if one, who is not of the Quorum, will be ſo bold as to rebiate one that is of 
the Quorum, he and his Companions cannot commit him to Priſon for it. Lamb. Eiren. 369, 370. 


14. If a Juſtice of Peace be ill, and hears of 4 Riot; he may ſend his And if be | 
Servants to arreſt them without Writing. Br. Peace, pl. 7; cites 14 H. bears that ri- 
J. g. | | | otous Perſons 


evill come to 
p | Dale to make 
a Riot, be may leave his Servants there, and command them, that if they come after; to arreſt them, and 
8 the Juſtice does not ſee the Riot, and this for the haſty Remedy. Ibid. But one Jaſtice of 
eace alone cannot puniſh the Riot when it is done, but two &c. But one only may prevent the Riot ut ſu- 


15. In falſe Impriſonment ; A Juſtice of Peace cannot make a Warrant to Orig. Ove- 
take a Felon, unleſs he be indicted of Felony ; tor he is a Juſtice of Record, er 

and ought * to act by the Record. Per Firzh. J. And per Brudnel Ch. J. he 

cannot make a Warrant to arreſt a Felon, but may make a Warrant for 


keeping of the Peace, and he may make any one his Officer that he pleaſes, 


Quod tuit Conceſſum; And he cannot arreſt a Man for Suſpicion of Felony, 
unleſs he has the ſame Suſpicion of him himſelf, and nor tor rhe Suſpicion 
which others have of him. Br. Peace, pl. 6. cires 14 H. 8: 10. | 
16. Aud it is ſaid elſewhere, that one Juſtice of Peace glonc cannot 

grant Capias nor other Proceſs, but two Juſtices at laßt ſhall do ir; and this, 

ſitting the Court in Seſſions, and not dut of Court. Ibid. 

1. They have ſeveral and diftinfF Authorities and Commiſſions; one to heat 

and determine, which is kept at a Place certain, and is to be adjorned to 

a certain Time; And a Commiiſſion of the Peace, by Vertue whereof 
they are to keep their ordinary Seſſions; And therefore an Indictment 
for forging a falſe Deed taken before them ad Seffionem Pacis was diſcharg- 

ed. Cro. E. 87. Hill. 30 Eliz. B. R Smith's Caſe. „„ 

18. By 21 Fac. 1. cap. . Het iaus popular, which may be preſented beforeFuſtices This Statute 


7. Ni Prius, Gaol De livery , Oyer and Terminer, or of eace, ball ordains ma- 
E 


proſecuted only in the Counties where the Offences were ccmmitted, except for wy pop 
Maintenance, Champerty, buying of Titles, cancealing of Cuftcms, penal Sta- 
Sc. or tranſporting of Gold, Silver, Munition, Wooll, Weolk-fells, br Leather. 1 to be 
5 3 48 „ ſued at this 
Day before Juſtices of Peace in the Country: and not elſewhere ; But it is expounded, not to extend to 
penal Statutes, where the Offence conſiſts only in Nen feaſance, as Recufancy &c. Jenk. 228. pl. 94. 


19. In Indiẽtment againſt a Shetiff's Bailiff for Extortion, it was held, Bir the Jury 
that Jugices of Peace have no Power themſelves to give aud tare Damages 28 oe 
to the Party. Jo. 380. Hill. 9 Car. B. R. the King v. Lamterne. — ig 


and then 

| | 5 . | 8 they might 
treble them. But it is doubtful if the Act of 23 H. 6. cap. 10. (upon which the Indiftment was found- 
ed,) extends to Extortions, unleſs taken upon Arreſts ; And Judgment was reverſed. Jo. 438. 448. 449. 
Hill. 11 Car. B. R. Brunſden's Caſe.—als. Bumpſted's Caſe. f 
| | £0. Juſtices 
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They cannot 20. Juſtices of Peace cannot try one that is indicted, the ſame Day chat 
inquire, ty, he is indicted. Jo. 379. Hill. 11 Car. B. R. the King v. Lamferne. 


and deter- ; | 
mine civil Offences as Extortion, in one and the ſame Day; For the Party ought to have convenient 
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Time to prepare for his Trial. Cro. C. 448. Hill. 11 Car. B. R. Bumpſtead's Caſe. — So in 
Caſe of Barretry; And becauſe they did, Judgment was reverſed. But the Court faid, that in Caſes of 
Liſe, <vhere the Offender is in Cuſtody, they may try it the ſame Day. Sid. 334, 335- Paſch. 19 Car. 2. 
B. HK. the King v. Browne hut the Reporter adds, that this Opinion and Difference, as it 
ſeems to him, is founded more upon Authorities than upon Reaſon; which wills, that the Offender 
ſhall have ſo long time to adviſe in Caſe of Life, as in Caſe of leſs Offences. Ibid. 335.)—But 
Trin. 14 Jac. B. R. where one had been indicted at the Seſſions of the Peace at W. for a common Bar- 
retor, and at the ſame Seſſions arraigned thereupon, and traverſed it, and a Venire Facias awarded imme- 
diately to try it, and he was convicted and fined 401. and forthwith committed to Priſon till he ſhould ſa- 
tisfy it, the Indictment and Proceedings were removed by Certiorari, and the Party removed by Ha- 
beas Corpus, who would have diſcharged himſelf by Exceptions to the Indictment, it was reſolved, that 
he could not; becanſe Judgment being given, he tannot diſcharge it without bringing a Writ of Error. 
Whereupon he brought Error, and aſſigned for Error as before, that the Trial and awarding the Ve- 
nire Facias the ſame Seſſions, he was indicted, could not be 2 For that ought to be made returnable 
at the next Seſſions, and not the next Day; and cited the 22 E. 4. Corone 44. ſed non allocatur. For the 
Party being preſent may be tried the ſame Day, as well as at another 1'ime, and ſo is the common Expe- 
rience. And they conceived, that preſently after the Convittion they may impoſe a Fine, and commit to Pri- 
ſon until it be paid, which is the Execution for the King. Cro. J. 404. Trin. 14 Jac. B. R. Rice v. 
the King. | 


21. It was ſaid, that they cannot take Inquiſitions of Riots, E3c. but 
in their Seſſions. Quære. Sid. 186. Paſch. 16 Car. 2. B. R. the King v. 
Cuſſens & al. | | | 

22. They may inquire of Libels. Sid. 271. Trin. 1) Car. 2. B. R. the 
King v. Sumner and Hilliard. | 

58. P. for ſel- 23. The Defendant was indicted befor ethe Juſtices of Peace in their Seſſi- 
ling Earthen ons, upon the Statute of 2 & 3 Ph. & M. cap. 11. he being a Ciot hwor ker, 
ee ür a and not living in a City, Borough, or Town Corporate, and yet keeping in 
Mod. 1429. His Houſe more than one Moollen Loom, by Reaſon whereot he had forteited 
Hill. W. z. forty Shillings per Week. An Exception was taken to this Indictment, 
the King v. for that the e had not Power to take it before them; for they can- 
8 not by Law hold Cogni zance ot Pleas upon“ penal Statutes, without an expreſs 
Power given them by theſe Acts, and here being no ſuch Authority allow- 
ed by this Act, the Indictment was for that Reaſon quaſhed. 4 Mod. 379. 
Hill. 6 W. & M. B. R. the Queen v. Buggs. 

24. Though before the 13 & 14 Car. 2. the Juſtices of Peace could not 
make Conſtables, yet they could ſwear them; And though as to the Form 
of their Commiſſion and Authority they are of late, yer they have the 
ſame Power as Conſervators of the Peace at Common Law had: All the 
Conſervators Power is veſted in the 22 and in that Quality they 
ſhall be intended to ſwear Conſtables. Per Holt Ch. J. Hill. 7 W. 3. 12 
Mod. 88. Fletcher v. Ingram. | | | | 

25. Where a ſpecial Authority is given to Juſtices of Peace out of Seſ- 
Hons, it ought to appear that that Authority was exactly purſued ; Per 
Holt Ch. J. 2 Salk. 475. Mich. 8 W. 3. in the Caſe of the Inhabitants of 
Chittinſton Pariſh v. Penhurſt. | by 

286. Conſervators of the Peace did commit at Common Law, and it was 
incident to their Office, as it is to the Office of Juſtices of Peace, who 
are not authoriſed by any expreſs Words in their Commiſſion, but do ir 
ratione Officii. 1 Salk. 347. Trin. J W. 3. B. R. in Caſe of the King v. 
Kendal and Roe. | Et 

24. It was ſaid by Holt 2 to have been held by Ld. Ch. J. Hale, 
that if a juſtice of Peace direct his Warrant to any particular Perſon, he 
might execute it. 1 Salk. 347. in Caſe of the King v. Kendal and Roe. 
28. 8 NM. 3. cap. 6. S. 1. Enacts that for the more eaſy Recovery 
of ſmall Tithes, where the ſame do not amount to above the yearly Value 
of 4 8. from any one Perſon, every Perſon ſhall truly ſet out, and pay all 
ſmall Tithes, and Compoſitions for the ſame, with all Offerings, Oblations, 
| o 
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or Obventions, to the Rectors, Vicars, and other Perſons to whom they ſhall 
be due, according to the Rights, Cuſtoms, and Preſcriptions uſed within the 
Pariſhes ; and af any Perſon ſhall ſubſtract, or fail in the Payment of ſuch 
ſmall Tithes, Offerings Ec. twenty Days after Demand, it ſhall be lawful 
for the Perſons, to whom the ſame ſhall be due, to make their Complain is 
Writing unto two Juſtices of Peace within the Place where the {ame ſpall 
grow due, neither of which Fuſtices is to be Patron of the Church whence the 
Tithes ariſe, nor interetted in ſuch Tithes Ec. . 

S. 2. If any Complaint ſhall be brought to two Fuſtices of Peace, concerning 
ſmall Tithes, Offerings, Oc. the Fuſices are required to Summon in Writ- 
ing, by reaſonable Warning, every Perſon againſt whom Complaint ſhall be 
made ; And after his Appearance, or upon Default of Appearance, the ſaid 
Summons being proved upon Oath, the Fuftices ſhall proceed to heay and de- 
termine the Complaint ; and upon the Proofs, ſhall in Writing adjudge 
the Caſe, and give ſuch l for ſuch Tit hes Ec. as they ſhall judye 
reaſonable, and alſo Coſts, not exceeding ten Shillings, . 

S. 3. If any Perſon ſhall neglect, by ten Days after Notice, to pay any 
ſuch Sum, as upon ſuch Complaint ſhall, by two Fuſtices, be adjudged, the 
Conſtables and Churchwardens of the Pariſh, or one of them, fhall, by War- 
raut of the ſaid Fuſtices, diſtrein the Goods of the Party; and after de- 
taining them three Days, in caſe the Sum adjudged together with reaſonable 
Charges be not paid, ſball make publick Sale of the ſame. 

S. 4. It ſhall be lawful * all Fuſtices of Peace, in the Examination of all 
e b offered to them by this Ad, to adminiſter an Oath to any Wit⸗ 
neſs. 5132 7196 | 

S. 5. This Af ſhall not extend to any Tithes Sc. within London, nor 
to any other City or Town corporate, where the ſame ate ſettled by Act of 
Parliament. = | | 

S. 6. No Complaint concerning any ſmall Tithes Sc. ſoall be determined 
by Fuftices of Peace, unleſs the Complaint be made within two Years after 
the ſame Tithes - become wy Fu TE 125 1 

S. J. Any Perſon aggrieved by any Fudgment given by two Fuſtices, may 
1 to —— next Quarter e fag os the Fuſtices R find 

auſe to confirm the Fudgment, they ſhall give Colts againſt rhe Appellant, 
zo be levied by Diſtreſs and Sale of Goods; and no Proceedings by Virtue 
of this AF, ſhall be removed or ſuperſeded by Certiorari, or other Writ, un- 
leſs the Title of ſuch Tithes c. be in queſtion. 

S. 8. Where any Perſon complained of for ſubſtracting ſmall Tithes &c. 
ſhall before the Fuſtices inſiſt upon any Preſcription, Compoſition, or Mo- 
dus, Agreement, or Title, and deliver the ſame in Writing to the Fuſtices 
ſubſcribed by him, and ſhall then give, to the Party complaining, Security to 
the Sati gfaction of the Fuſtices, to pay all ſuch Cofts and Damages, as upon 
a Trial at Law ſhall be given ed him, in Caſe the ſaid Preſcription &c. 
ſpall not be allowed, the Fuſtices ſhall forbear to give Fudgment in the Mat- 
ter, and the Perſons complaining ſhall be at Liberty to Ara ſuch Perſons, 
for their Suliſtraction, in any other Court. | OLD 

S. 9. Every Perſon who ſhall, by Vertue of this Act, obtain any Fudgment, 
or againſt whom any fudgment ſhall be obtained, before Fuſtices of Peace for 
ſmall Tithes Sc. ſhall cauſe the Judgment to be inrolled at the next Quar- 
ter Seſſions ; and the Clerk of the Peace is required, on tender thereof, to in- 
p. 5 ſame; and he ſhall not ask for the Inrolment, any Fee exceceding one 

hilling. 

H. 4 If any Perſon againſt whom ſuch Judgment ſhall be had, ſhall 
remove out of the County Ec. after Fudgment, and before the levying the 
Sum; the Fuſtices who made the 70 ment, or one of them, ſball certify the 
ſame to any Juſtice of Peace of ſuch other County, wherein the Perſon 
ſpall be Inhabitant ; which Fuſtice is required, by Warrant directed to the 
Conflables or Church-wargens of the Place, to levy the Sum adjudged, upon 
the Goods of ſuch Perſon. 5 | Ok 7 25 
| | | | 12. 
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Juſtices of Peace. 


In Arreſt of 30. Their 


S. 12. The Fuſtices who ſhall hear and determine any of the Matters afore- 
ſaid, ſhall have Power to give Coſts, not exceeding ten Shillings, to the 
Parry proſecured,, if they find the Complaint falſe and vexatious ; which 
Cofts ſhall be levied in Manner aforeſaid. | 

S. 13. If any Perſon ſhall be ſued for any thing done in Execution of this 
Act, and the Plaintiff ball diſcontinue Ac. ſuch Perſon ſhall recover Double 
Ctoft s. | 

q 14. Any Perſon who ſhall begin any Suit or Recovery of ſmall Tithes 
Ec. in his Majeſty's Court of Exchequer, or in any Ecclefraftical Court, ſhall 
have no Benefit by this Act for the ſame Matter. | Ty 

S. 15. This Att jhall continue three Years, Ec. 

This Act is made perpetual by 3 Anne. cap. 18. 

29. By the Statute of 1 E. 3. 16. the Juſtices of Peace have a Power 
to inquire of all publick Nuſances ; Per Holt Ch. J. in an Indictment for 
not repairing a Common Bridge. 6 Mod. 255. Mich. 3 Anne, B. R. in 
Cate of the Queen v. Saintiff. | 

ower is created by Af of Parliament within Time of Me- 


Judgment in mory, and they have no other Authority than what is thereby given them ; 


an Indict- 


And the general Words of their Commiſſion De omnibus altis Tranſgreſſi- 


ment of Per- onibus & Malefactis quibuſcunque, muſt be undergood of ſuch Crime, as 


jury, before 
12 of 
eace, Ex- 
ception was 
taken, that 
1 of 
Feace have 


no Power b 


they have Power over by the ſeveral Statutes which created or inlarged 
their Power. *So it is of Perjury at Common Law ; Bur Perjury upon 
the Statute 5 Eliz. is indictable before the Juſtices of Seiſions, becaute it 
is ſo appointed by the particular Proviſion of that Statute. Per Car. 1 
Salk. 406. Mich. 9 Anne. in Caſe of the Queen v. Varrington. 2500 


their Commiſſion, to take Indi&ments of Perjury and Battery, but the Court doubted, and ſeemed after. 
wards of Opinion, that they might. Mich. . 4 *. B. R. 11 Mod. 67. the Queen v. Gunn. - 


31. 2 Geo. 2. cap. 28. F. II. No Licenſe ſhall be granted to keep a Common 
Inn or Alehouſe, or to retail Brandy, but at a general Meeting of the Juſtices 
acting in the Diviſion where the Perſon dwells ; and all Licences granted to 
the contrary ſhall be void. Be 

32. The Authority given to Juſtices of the Peace by the Statutes, and 
uſually exerciſed by them, chiefly concern Alehouſes, Apprentices, Badg- 
ers, Bail, Bakers, Baſtards, Beer, and Ale ; Carriages, and Prizes of 
Land Carriages; Church-wardens, Conſtables, Cottages, Curſing and 
Swearing ; Drunkenneſs, Exciſe, Felonies, Forcible Entry and Derainer ; 
Fore-ftallers, Games not lawtul ; the Game, and Game-keepers ; Guns, 
Greyhounds, Setting Dogs, Ferrers, Snares, Nets, Hares, Patriges, 
Pheaſants, Pidgeons, Hawks, Fiſh, Deer, &c. Gaols, Hackney. Coaches, 
Hedge Breakers, Highways, and Surveyors of Highways ; Houſes of 
Correction, Labourers, Leather, Lord's Day; Defaults about Money, 

Poor, &c. as ſetting them to work, ſettling them in a Pariſh, or removing 
them from a Parith ; And Overſeers of the Poor, Papiſts, Rates, and Pa- 
riſh Taxes ; 1 Riots, Robbing Orchards, &c. Servants, Soldier 
and providing Carts and Carriages for them upon - their March ; Smal 
Tithes, Treaſurers of the County; Vagalonds and Vagrants; Wages, Wag- 
gons, and Waggoners, Weights and Meaſures, W ood-ftealers, and De- 
{troyers of Timber, or other Trees, &c. 4 Vol. R. S. L. 111. 112. 

33.11 Geo. 2. cap. 19. S. 4. Where Goods carried off the Premiſſes, frau- 
dulently or clande/tinely, to prevent the Eandlord from diſtraining, ſhall 
not exceed the Value of 50 l. it ſhall be lawful oor the Landlord, his 7 
Servant or Agent, to exhibit a Complaint in Writing againſt ſuch Offenders 

Before two Juitices of Peace, re/iding near the Place, not being intere/ted in 
he Tenements ; who may Summon the Parties, and examine the Fact, and 
all Witneſſes upon Oath ; or if OQuakers, upon Affirmation; and in a ſum- 
mary Way determine whether ſuch Perſons beguilty of the Offence, and inquire 
of the Value of the Goods by them fraudulently carried off or concealed ; and 
r Proof of the Offence N. Order of the ſaid Fuſtices may adjudge the Of- 
ders to pay double the Value of the Goods to ſuch Landlord, his Bai- 


if, 
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Juſtices of Peace. 1 


ders, having Notice of ſuch Order, ſhall neglect ſo to do, ſhall by Warrant 
levy the ſame by Diſtreſs and Sale of Goods ; and for want of Diſtreſs, may 
commit the Offenders to the Houle of Correction, to be kept to hard La- 
bour for fix Months, unleſs the Money be ſooner ſatisfied. | 

S. 5. It ſhall be lawful for any Perſon aggrieved by ſuch Order of the two 
Fuſtices to. appeal to the next Quarter Seſſions, who ſpall hear aud deter- 
mine ſuch Appeal, and give Colts to either Party. 

S. 6. Where the Party appealing ſhall enter into a Recognizance with 
Surety in double the Sum ordered, with Condition to appear ad grey DOuarter 
Sens, the Order of the two Fuſtices ſhall not be excented in the mean 

me. 

S. 16. If any Tenant, holding Tenements at a Rack-rent, or where the 
Rent reſerved ſpall bs full three fourths of the yearly Value of the Premiſes, 
who fall be in Arrear for one Year's Rent, ſhall deſert the Premiſſes, and 
leave the ſame uncultivated or unoccupied, fo as no ſufficient Diftreſs can be had 
to countervail the Arrears ; it (hall be lawful for two Juſtices of Peace, 
(having no Intereft in the Premiſſes ) at the Requeſt of the Landlord, bis Bai- 
iff; or Receiver, to go upon and view the ſame, and to affix on the moſt 
wotcrious Part Notice in Writing, what Day (at the Diſtance of fourteen 
Days at leaſt ) they will return to take a ſecond View ; and if upon ſuch fecond 
View, the Tenant, or ſome Perſon on his Behalf, ſpall not appear and pay the 
Rent in Arrear, or there ſhall not be ſufficient Diſtreſs upon the Premiſſes, the 
Fuſtices 7 put the Land lord into Poſſeſſion, and the Leaſe to ſuch Tenant, 
as to any Demiſe therein contained only, ſpall become void. 

S. 19. Provided, that ſuch Proceedings of the Fuſtices fhall be examined 
into, in a ſummary Way, by the next * of Aſſiſe; and if they lie in 
London or Middleſex, by the Fudges of the Courts of King's Bench or Common 
Pleas ; and if in the Counties Palatine, then before the Fudpes thereof; and 
. Wales, before the Courts of Grand Seſſions; Who are impotvered to order 

eſtitution to be made to ſuch Tenant, together with his Coſts, to be paid by 
the Landlord, if they ſhall ſee Cauſe for the ſame; and in Caſe they ſhall affirm 
the At of the Fuſtices, to award Cofts not exceeding 5 l. for the Appeal. 


Iiff Servant, or 7540 as the Fuftices ſpall appoint ; And in Caſe the Offen- 
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(D) Their Poezer out of the County, or within Corporations, 
where there are Particular Juſtices. 


1. TXT HERE the Grant is, chat the Abbot of Sr. Albans ſball make J,. 1,43-G,an 
tices of Peace there, and that the other Fuſtices of the County ſhall was, that the 
not intermeddale, chere 3 of the County are reſtrained, ſo that gs 
they cannot intermeddle of things within the Franchiſe; and if they do, Rat - 
it is Coram non Jadice.. Br. Patents, pl. II I. cites 20 H. J. 6. 8. Per, Iite Aurbo- 
F INCUX Ch. J. | | ; 2 as the 
| ; 8 ene 5 | uſtices of 
the Con of Hertford ; And per Fineux, ſuch general Grant, referring to a Certainty as above, is good 
in the 2 e of the King. Ibid —uære, if the fame Point as in the principal Caſe has not late ty 
been determired accordingly, in a Caſe of the City of Salisbury. | 


2, If FR of Peace of one County purſues one into another County, S. C. cited 
for Felony done in the County of which be 1s Fuſtice, and there takes him in xg hg 
che other County, it is held, that he is his Priſoner in the County where he of Helier v. 
rakes him, and ought to impriſon him in the other County, and cannot genhurſt 
2 him to Gaol in the County where he did the Felony; For he is not (Hundred). 
his Priſoner there; Becauſe his Purſuit in ſuch Caſe is not material, and = The 


Point, that 


then he has nothing: to do in the County where he took him, any more thelImpriſon- 
than any other Perſon. And this proves, that a. Juſtice: of Peace in one ment of him 
County, has no Authority in another County. Arg. Pl. C. 37. a. in Cafe muſt be in 

of Platt v. the Sheriff of London. 


the foreign 


3 One County, is 
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does an Act 
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«ear det id x Mt. 


mt. Dad 


by Brian, who ſaid, that for his Deliverance he might be removed by Writ. But it was debated, 
whether he ought to carry him to the Gaol where he did the Felony ; And it is there ſaid, that ſome 
thought that he ſhould, becauſe he —_— more readily there delivered. See the Year-Book of 13 E. 
4- 9. a. in Caſe of the Lord Say v. the Town of Nottingham. 


Cro. C 211. 3. One was robbed in Berks. and afterwards made Oath thereof in London 
* before a Fuſtice of Peace of Berks, and who delt within the ſaid County, but 
there, Page $I | T 
213. it was 4 the Time of taking the Oath was at his Chambers in the Temple. The 
held by Oath was purſuant to the Statute, and no mention made where it was tak- 
Jones and en; Bur the Jury found it to be in London. The Juſtices were ar firſt 
_ J i divided, upon the Queſtion, whether the Oath was well taken or not? but 
a Difference after, upon putting the Caſe to the Juſtices at Serjeant's Inn in Fleer- 
where a jul- ſtreet, who were all of Opinion, that the Oath was well taken, the Juſti- 
tic: of Peace ces of B. R. upon Conference among themſelves, agreed to give Judgment 
37 -7 for the Plaintiff, which was done accordingly. And Hyde, who deliver- 
"her ro ed the Opinion of the Court, gave for Reaſon, that this was a particular 
perform [any Caſe, and this Oath is only taken by the Fuſtice of Peace, not Virtute Officii, 
thing) as to but as a Perſon deſigned by the Statute for this particular Purpoſe; and that 
M e „. it was not their Opinion, that in other Caſes, where a Juſtice does a 
E Thing by Virtue of his Office, that he may do it out of the County; 
to command But on the contrary, they were of Opinion, that ſuch Acts would not 
one for an, be good, and fo this is a ſingular Caſe, and ſtands upon a particular Rea- 
3 wo ſon different from the other Caſes. Jo. 239. Paſch. 7 Car. B. R. Helter v. 
75+. the Hundred of Benhurſt. 
cannot be a FT Wy |; 
done in any Place but where his Juriſdiction extends. But it is an uſual Courſe for Juſtices of Peace 0 
take In{ormations againſt Offenders in any Place out of the County to prove Offences in the County 
<where they are committed. And ſometimes they take Recognizance to proſecute; and ſuch Recogniſances 
taken out of the County by voluntary Aſſent of the Parties bind well enough, and are uſual. But 
they cannot compel any out of the County to enter into a Recognizance ; For they cannot uſe Coercive 
Power out of the County. And upon this the Court would adviſe ; And afterwards the Judgment was 
given as in the Caſe itſelf above. | 


Holt“ Rep. 4. The Magiſtrates of a Town had a Mind to turn the Clerk of the 
407 *: © Marker out of his Place, and procured a Forcible Entry to be made on 
only leaves the Marker Houſe, to get the Poſſeſſion thereof from him; and the Juſti- 
our the ces of the Town being, as was ſuggeſted, in the Faction, would not in- 
Word (Not) quire of the Force. And per Holt Ch. J. if al/the Fuftices of a Corporation 
* 8 are concerned in a Force, and will not inquire of it, the next Fuſtices of the 
ot the Cale. County ſpall do it: For their denying to do it, is a Forfeiture of their Ex- 
emption from the County; And a Mandamus was granted, jointly and ſeve- 
rally, to all the Juſtices of the Town, to inquire of the Force; For the 
Court would not ſuppoſe them all Guilty. 6 Mod. 164. Paſch. 3 Anne. 
3 oy v. Hardy, Golſon, & al. Juſticesof the Peace of the Lon of 
wich. 

F 5. It ſeems to be a good General Rule, that no Proceſs without Writ 
can be well awarded on any Indictment, or Appeal &c. from any Court, 
out of the County wherein it fits. 2 Hawk. PI. C. 281, 282. cap. 27. 

S. I. | 
6. Ir ſeems queſtionable, whether Juſtices of Peace, being a//igned by 
their Commiſſion to hear and determine Felonies, are as well within the Mean- 
ing as Letter of the 5 E. 3. 11? For, as on the one Side it may be ar- 


ed, that this, being a remedial Law, ought to receive as favourable and 


arge an Interpretation as the Words will admit; So on the other Side it 


may be ſaid, that the Preamble of the Statute making mention as well of 


Perſons appealed, as of thoſe who are indicted, cannot be thought to have 
any Manner of Regard to Juſtices of the Peace before whom no Appeal 


lies; and nothing can be more reaſonable, than to conſtrue one Part of a 


Statute by another. 2 Hawk. Pl. C. 282. cap. 2y. S. 3. 


7. But by 22 H. 8. 5. Par. 5. Fuſtices of Peace of the Shire &c. wherein 


any decayed Bridge fhall be c. ſhall make Proceſs into every Shire within this 


efore 


Realm, againſt any Perſons who ought to amend ſuch Bridge, being prefented 
2 b 
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diction. 4 Mod. 49. to 51. the 


Eſtabliſfed by conſtant Experience. 
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of Peace. 


8 


Jjuſtices 
, > -- 0  O | 
before then to be'decayet &c.——Alfo they have the like Power by other 
Starutes in many other Caſes. 2 Hawk. PI. C. 282.cap; 2. S. 4. | 

8. 9 Ceo. 1. cap. J. F. 3. Enacts Fuſtices of Peace bvelling in 
any City, or Precintt, that is a County of it ſelf ſtuate within the Coun- 
ty at large, for which he ſhall be appointed a Fuftice, tho not within the ſam? 
County may grant Warrants &c. take Examinations, and make Orders 
for any Matters, which'one Fuſtice may AF in, at his own dwelling-houſe, 
ho it be out of the County. Provided that nothing therein ſhall give Power 
to the Fuſtices for the Counties at large, to hold their Quarter-Seſſions in 
Cities, or Towns, that are Counties of themſelves, nor impower Fuſtices &c. 
of the Counties at large to Aft in any Matters ariſing within Cities or Towns; 
which are Counties of themſelves. | | 


— _—_—— 


— 


veral other 
1: NME Juſtices of Peace, by the general Words of their Commiſſion, have Hit cs, as 
| Power to puniſh any Offences, 4gainft any Statute made concerning —_— 
the Peace of the Nation; per Holt Ch. J. 4 Mod. $1. in Caſe of the? ntry, &c. 
King V. Alfop: | Toa Pr or more 


(E) * Power and Juriſdiction, What. By what Words: See the ſe- 


” 


| | Matters re- 
5 SE 5 5 lating to this Head, 

2. The [bare] naming them in an A of Parliament doth not give The princi- 
them more Authority than they had betore ; per Holt Ch. J. 1. Show. _ oy 
339. Mich. 3 W. & M. in Caſe of the King v. Alſop. — Sp 

+ {, 0D 09% 2328, SHOES. 32.6 14 
againſt ſhooting of Hailſhot (ſince Repealed) in which there was 4 Proviſo, that it ſhould not re ſtrain 
thoſe from ſhooting who had Authority ſo to do by the 33 H. 8. 6. and that all others who ſhould preſume to ſhoot 
ſhould preſent their own Names to the next Juſtice of Peace who is to ſee them recorded at the Seſſions, whence 
it was Argued, that it ſeemed to be an Offence inquirable there, to which it was anſwered, That the 
Names df ſuch Perſons were to be preſented and recorded at the Seſſions, that the King might know 
what Men were able to ſerve him in his Wars; and it was agreed that the Party might be Indicted for 
the Offence before Juſtices of — —— and Terminer; but not before Juſtices of Peace for want of Juriſ- 
ing v. Alſop. 2 | 


3. The general Words of the Commiſſion of Juſtices of Peace, De 
omnibus alis Trangreſſionibus & Malefactis quibuſcunque, muſt be under- 
ſtood of Tuch Crimes as they have Power over by the ſeveral Statutes 
which created or inlarged their Power. 1 Salk. 406. the Queen v. Varrington. 
5 þ 
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5) Of the ann, and the Firm dee. of them. In General 


I. NY Juſtice of Peace may by Word of Mouth authoriſe any one to 
| arreſt another, who ſhall be guilty of an Actual Breach of the 
Peace in his Preſence, or of a Riot in his Abſence. Alſo, he may grant 
his Warrant to arreſt a Man for Treaſon, Felony, Præmunire, or any other 
Offence againſt the Peace; alſo, where-ever a Statute gives any one Juſ- 
tice of Peace Juriſdiction over an Offence, or Power to require a Perſon 
to do any certain Thing, it impliedly Impowers ſuch Juſtice to bring the 
Party betore him &c. but Anciently it was holden, that one Juſtice of 
Peace could not make out a Warrant for an Offence cognizable only by a 
Sons of two or more Fuſtices, but the contrary Opinion ſeems now to be 
And by the like Experience, the 
Power of a Juſtice of Peace of granting Warrants for Felony,. or other 
Miſdemeanor, before any Indicł ment found, ſeems alſo ar this Day to be 
Eſtabliſhed ; yer fince the old Books are generally to the Contrary, it is 
aqviſeable tor Juſtices of Peace to be 7 cautious in this Particular, efj 
* | cially 
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"Juſt 


A Jufticeof 


Peace ought 
not to e 
a general 


cCially where the Crime for which the Watrant is made, cannot be heard 


and determined by the Juſtice who made it, without the Concurrence of 
others. 2 Hawk. PI. C. Abr. 84. cap. 13.S. 10; - 
2. Ir ought to be under the Hand and Seal of the Juſtice who makes it 
out. 2 Hawk. Pl. C. 85. cap. 13. S. 21. | 


3. And to ſer forth the Year and Day when made; that in an Action 


brought upon an Arreſt made by Virtue of it, it may appear to have been 
Pong ſüch Arreſt. 2 —— 498 Pl. C. 85. 8 13. 85 wh wa 4 

4. It is fate, but perhaps not neceſſary, in the Body of the Warrant to 
ſhew the Place where it was made; yet it ſeems neceiſary to ſet forth the 
County in the Margin, at leaſt, if it be not ſer forth in the Body. 2 Hawk. 
Pl. C. 85. cap. 13. S. 23. e 36" e n 

5. It may be made either in the Name of the 3 or of the Juſtice 
himſelf, as appears from the Precedents therein before referred to. 2 
Hawk. Pl. C. 85. cap. 13. S. 24. 1 

6. If it be for the Peace, or good Behaviour, it is ad viſeable to ſet forth 
the ſpecial Cauſe upon which it is granted; but if it be for Treaſon br Felony, 
or other Offence of an enormous Nature, it is ſaid, that it is at neceſſary to 
ſer it forth; and ir ſeems to be rather Diſcrerionary, than Neceſſary ro ſer 
it forth in any Caſe. 2 Hawk. PL C. 85. cap. 13. S. 25. | 

J. Such a Warrant may be either General, to bring the Party before 
any Juſtice of the Peace of the County, or Special, to bring him before 
the Juſtice only who granted it. 2 Hawk. Pl. C. 85. cap. 13. S. 26. 


: 
. 


Warrant, nor 


can a Conſtable break a Houſe in the Night, or at any Time unleſs in the Caſe of Pelony and Treaſon. 
1 Buls. 146. Foſter v. Hill —— A J 


ſelf to find Sureties for the good Behaviour, and it will be good and ſufficient in Law; For molt Thes 
he who makes the Warrant has the beſt Knowle of the Matter, and therefore more apt to do 


tice in the Caſe; Per Wray Ch. J. 5 Rep. 59. b. Hill, 32 Eliz. B. R. in Foſter's Caſe. + + 


ice of Peace may make a Warrant to bring a Perſon before him- 
uf- 


8. It may be directed to the Sheriff, Bayliff, Conſtable, or to any 'indif< 
ferent Perſon by Name, who is no Officer ; for thar the Juſtice may. autho- 
riſe any one to be his Officer, whom he pleaſes to make ſuch ; yer it is 
moſt adviſable to direct it to the Conſtable of the Precin& wherein it is 
to be executed; For that no other Conſtable, and a fortiori no private Per- 
ſon is compellable to ſerve it. 2 Hawk. Pl. C. 85. cap. 13. S. 27. 


- 
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(G) Warrants executed Ho. 


I. BAILIFF or a Conſtable, 'if they be ſworn and commonly 
| known to be Officers, and act within their own Precincts, need 
not ſhew their Warrants to the Party, notwithſtanding he demand the 
ſight of it; but theſe and all other Perſons whatſoever making an Arreft, 
vlg ht to acquaint the Party with the Subftance of their Warrants, and that 
all private Perſons ro whom ſuch Warrants thall be directed, and even Of 


ficers, if they be not ſworn and commonly known, and even theſe, if 


they act out of their own Precin&s, muſt ſhew their Warrants, if de- 
manded. 2 Hawk. Pl. C. 85, 86. cap. 13. S. 28. een 


2. The Sheriff having ſuch Warrant directed to him, may Aut bo- 


riſe others to execute it; but every other Perſon to whom it is dir 


muft Perſonally execute it; yet it ſeems, that any one may lawfully aſfiſt 


him. 2 Hawk. Pl. C. 86: cap. 13. S. 29. . 


3. If a Warrant be generally directed to all Conftables, no one can ent- 


cute it out of his own Precind ; but if it be directed to a particular (una. 


ble by Name, he may execute it any where within the Juriſdiction of the 


Juſtice. 2 Hawk. I C. 86. Cap. 13. S. 30. 
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eu Of their taking Bail, | 


1. By; H. J. 3. Two Fuftices ee Quor. Unus are impowered to bail 
Perſons, who are bailable by Law, until the next general. Sfons or Gaol- 
delivery, where they ſpall certify the ſame on pain of 10. 
"I Wherever a Man may be taken up by one Juſtice of Peace, one 
Fuftice of Peace may Bail him. 6 Mod. 179. per Holt Ch. J. Trin. 3 
3. Where 2 Fufices of Peace are ready [ requir'd] to bail one, they ought 
to be both preſent to do it ; and = is] not enough that one of them ſhould 
firſt Sign the r then ſend it to another, tho the Contrary 
be; ſornerimes irregularly practiſed; per Holt Ch. J. 6 Mod. 180. Trin. 3 
Arme. B. R. the Queen v. Weſt. | Nan | 
4. A Juſtice that has Power to ſer 4 Fine his Power to Ba); For he is 
not obliged and boumd to commit him; bur after he is once committed in 
Execution it is tov late to move for Bail; Per Holt Ch. J. 11 Mod. $2. 
% ³ð·—] 75-505 20D 35s Ss 


2 (J Of their Proceed EJ. 
1. 3 H.. [VERY Fuftie of Peact, that ſhall take any Relogni cance for 
cap. 1. Lu Keeping te . all Cerdhy the 82 9 the mext 2 
ons, that the Party may be called, and if he make Default, the ſame to be 
Recorded, and the Recognizance, with the Record F the Def att, Certified 
into the Chancery, or before the Kyng in his Bench, of into the Exeheqwer. 

2. If Juſtices of Peace do wot obſerve the Form preferibed by the Statute, 
there needs no Wrir of Error, but what he does is void and Corum non 
2 bur if the Juſtice Acts according to the Starure, chen neither 

ing's Bench nor ſuſtices of Peace can redreſs it, nor /# Liberty the 


Y) Their Qualification. 
1. DVI E. z. cab. 16. The King, for the better kecping and mantaing The 
Peate, Willeth, that in every County good Men and lawtal, which 
are not Maintainers of Evil, or Barretors in the Country, ſhall be affighed to 
keep the Peace. And by 18 E. 3. 2. Two. or three of the beſt Reputation 
in the Counties, ſhall be aſſigned Keepers e Peare by the King's Commil}i- 
0. —And by 34 E. 3. cap. 1. 1þ every County ſball be ee keeping the 
Peace, one Lord, a three or four of the moit worthy Men in the Coun- 
ty, with ſome learned in the Lam. And by 2 H. 5. Star. Z. cap, 1. They 
fall be made of the moſt ſufficient Perſons dwelling in the Counties ; bur . 
Lords and Juſtices of Afiſe may be made Fuſticrs of the Peace tho they 
dwell out of the Countres, KT. 3% Se ans 
2. 13 R. 2. J. Fuſtices of Peace ſhall be made of the moſt ſufficient Knights, 
Eſquires, and Gentlemen of the Law of the County. 


3. 2 E 5. Star. 1. cap. 4. The Fuſtices of Peace who are of the Quorum, 
Pall be refiant in the ſame County, except Lords, Fudges, Serjeants at Law, 


4. 18 H 


and the King's Attorney, 


——— — 8 | — DIR . — add — 
Juſtices of Peace. 
One was in- 4. 18 H. 6. 11. No Fuſtice of Peace fhall be made who hath nor Lands, 
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in Bucking- ſhall put another in his Room; and if he do not give Notice within a Month 
hamſhire after he knows of ſuch Cemmiſſion, or if he Sit, or make any Warrant, or Pre- 
| nothaving corp by force of ſuch Commiſſion, he ſhall forfeit 201. to be divided between the 
20l. a Year 1 | | Sad * WA 
Contra For- King and the Proſecutor, aud be put out of Commiſſion. "6 

mam Statuti; | | Mode wha LAS witli rod ona anti 
but it was quaſhed, 1M Becauſe no Indictment lies of it; For the Statute limits it to be puniſbable by Debt, 
according to the Common Law. 2dly. A Man of Law and Corporations are excepted out of the Sta- 
tute, and it is not ſhewn in the Indictment, that he <vas not a Man of Lav, nor one of the Corporation 3dly. No, 
Time of the Sitting is jlewn ; For if he had 201. at the Time, tho' afterwards he had not, he is not puntſh<. 
able; and for this principally the Indiftment was quaſhed. 2 Roll. R. 245. Mich. 20 Jac. B. R. Anon. 


Saving for Towns Corporate. eee ee ee 
4. * 2. cap. 8. Enatts, that no Perſon, having, or uſing the 
Office of a Sheriff of any County, ſhall uſe or exerciſe the Office yl a: Fuſtice 
of Peace, by force of any Commiſſion or otherwiſe, in any County where he ſhall 
be Sheriff, during the Time ny that he ſhall exerciſe the {aid Office, or 
Sheriffwick ; and that all Acts done by ſuch Sheriff by Authority of any Com- 
miſſion of the Peace, during the Time aboveſaid ſhall be void. 1 

6. 5 Geo. 2. cap. 18. S. 1. No Perſon ſhall be capable of being a Fuſtice 
of Peace for any County in England or Wales, who ſhall not have an Eſtate of 
Freehold, or Copyhold in Poſſeſſion, for Life, or ſome greater Eſtate, or for Tears 
determinable upon Life, or for a certain Term originally created for 21 Tears or 
more, in Lands or Hereditaments in England or Wales of the Yearly Value 
of 100 l. above Incumbrances. = 

S. 2. No Attorney, Solicitor, or Proctor, ſhall be capable to be a Fuſtice 

re in England or Wales, during ſuch Time as he ſhall continue in 

ractice. . . „ n e e eee e 

S. 3. F any Perſon, who ſhall not be qualified according to this Ad, ſhall 
take upon himſelf the Office of a Fuſtice of Peace, or do any AF as ſuch he. 
thall for every Offence torteit 1001. one Moiety to the King, and the other 
Moiety to ſuch as will ſue for the ſame. © 4 nn el 

F. 4. This Ad ſhall not extend to any City, Torn, or Liberty, having 
Juſtices of Peace within their Limits. 1 A gan 

F. Nothing in this Af ſhall incapacitate any Lord of Parliament, or 
the eldeſt Son, or Heir Apparent of any Lord of Parliament, or of any Per- 
ſon qualified to ſerve as Knight of a Shire by Stat. 9 Anne. cap. 5. to be a 
Fnflice of Peace for any County. 

F. 6. Nothing in this Ad ſhall incapacitate the Officers of the Board of 
Green-Cloth from being Fuſtices = within the Verge of his Majeſiys 
Palaces, or to incapacitate the Commiſſioners and principal Officers. of the 
Navy, or the two under Secretaries in each of the Offices of principal Secretary 
of State, from being Fuſtices of Peace for ſuch Maritime Counties and Places 
where they uſually have been Fuſtices. C 

S. J. This Al ſhall not extend to any of tha Heads of Colleges or Halls 

in the Univer/ities of Oxford and Cambridge, but that they may be Fuſtices of 
Peace in the Counties of Oxford, Berks and Cambridge, and the Cities and 
Towns within the ſame. © Fer ue = be 

7 Geo. 2. cap. 10. S. 3. The AF 5 Geo. 2. cap. 18. ſhall not extend to de- 
prive the Vice-Chancellor of the Univerſity, or the Mayor of Cambridge, 
from being Fuſtices of Peace in the County. - © e We 
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Juſtices of Peace. 17 


(L) Puniſbable. In what Caſes. 


i. Xjuſtice of Peace by his Diſcretion may Arreſt a Man to find Surety S. P. per Lit- 
A ot Peace, and tho' he /ers him go at large without Surety, yer the r J. 
Party cannot puniſh him; becauſe he is a Judge of Record. Br. Peace, — 
pl. 8. CITES 9 E. 4. 3. N quod nota, 
| 1 : - 8 e that Action 
does not lie againſt a Judge of Record. Br. Judges, pl. 10. cites S. C. 


2: The Statute of 3 H. J. cap 3: is that the Juſtice ſhall ' forfeit 101. An Infor- 
if he does not Certiſy the Recognizance at the next Seſſions. Br. Peace, marion was 


pl. 11. cites 2 H. J. 11;——Ilr ſhould be (2 H. J. 1. pl. 2. — a- 


5 Ny ut out of 
Commiſſion of the Peace, for having; while in the Commiſſion, compounded and not returned 1 


to the Seſſions and taking 20s. of every unlicenſed Alehouſe, and converting it to his private Uſe Sc. W here- 
on he was tryed at Bar and found Guilty, for which ke was fined 1000 Marks and impriſoned at the 
ing Pleaſure, and to be of good Behaviour for a Year, and to make publick Ackneeyledement of his Offence 


at the next Aſſiſes to be held for the County of Surry. Sid. 192. Paſch. 16 Car. 2. B. K. the King v. Sir 
Purbeck Temple. | | 


3. 4 H. J. cap. 12 F. 1. Enacted that every Fuftice of Peace within the 
Shire where he is fuſtice, ſhould cauſe to be Proclaimed yearly, in four prin- 
cipal Seſſions, the Tenor of the Proclamation to the Bill annexea ; and every 
Fuſtice of Peace preſent at any Seſſions, when it is not to Proclaimed ſhould for- 
feit unto the King 20s, —The which Proclamarion was to the Effect tollow- 
ing, viz. S. 2. Henricus Dei gratia Ec. the King [after a Recital of the many 
Miſchiefs ariſing for want ot putting the Laws in Execution] © commandeth 
« the Fuſtices of Peace of this Shire, to endeavour to execute the Tenor of their 
© Commiſſion, and that every Man that lets them to execute their Authority, 
that they ſhew it to his Grace, and if they do it not, and it comes to his 
* Knowledge by other, they ſhall be taken as Men out of Credence, and be put 
cc out of Commiſſion for ever. And over this he Commandeth all Men grieved 
in any Thing that the Fuſtice of Peace may determine, that they make Com- 


plaint to the next Fuſtice of Peace, or to any of his Fellows ; and having 
uso remedy there, then to the Fuſftices of Aſſiſes if they are ſoon after to come 


© iato that Shire, and if then they have no Remedy, they ſhall come to the King cr 
to his Chancellor; and his Highneſs fhall ſend for the ſaid Fuſtices, to know 
* the Cauſe why his Subjetts be not eaſed, and his Laus executed. Where-. 
© upon if he find any of them in Default, he ſball do him to be put out of the 
© Commiſſion, and puniſhed according to his Demerits, and his Highneſs 
&* ſhall not let for any Cauſe, but that he fhall ſee his Laws to have true Exc- 
* cution, and his Subjects to live in Surety. BN 
+ A Juſtice of Peace was cenſured, becauſe going to view Rictors, e ee 
and remove the Force, and the Offenders being eſcaped before his coming, to grant an 
and he being requeſted to go to the Houſe where they were, at a little Diffance, Attachment 
he refuſed ; and alſo, where the Peace was ſworn and demanded of him againſ# againſt aJuſ- 


the Riotors, he awarded Superſedeas taking Bonds for keeping the Peace againſt oe of Peace 


— 


: : | c for refuſi 
certain others of his Servants who did not demand it, but releaſed rhem _— ain | 


again the next Day; and all this in partial Favour to his own Brother. plaint to 


Mo. 628. Carew's Caſe. . 
| | | view a Force, 

but they denied the ſame, and directed the Party to bring an Action of Debt for the 1001. Forſeiture given by 

the Statute in that Caſe. Vent. 41. Mich. 21 Car. 2. B. K. Anon. bs 


5. W. exhibited his Bill againſt S. for a Miſdemeanor in his Office of 
uttice of Peace, viz. for compounding of Matters between the Parties, being 

und over to the Seſſions, and now the Court obſerved this Difference ; 
that for etty .Ouarrels between Party and Party, or tor the Peace, or perty 
Treſpa es, where the King is uot to — a Fine, there a Juſtice of Peace 


18 | Juſtices of Peace. 
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may make and perſwade an Agreement between the Parties; but otherwiſe 
where a Fine ſhall accrue to the King. Noy. 103. Whinnel v. Stroud. 

6. Attachment againſt Juſtice of Peace for refuſing to gn a Poor Rate. 
Sid. 377. Mich. 20 Car. 2. B. R. Inhabitants of Pererborough's Caſe. 

7. A Juſtice of Peace is not indifFable for not binding over Offendery 
charged on Oath with a Riot. Cumb. 317. Hill. 6 W. 3. B. R. Aſton's 
Caſe. r | 
8. Holt declared, that if Complaint was made to him, that ſome Juſtice 

of Peace had iſſued a Warrant to take Goods out of a Man's Poſſeſſion 7o 
which he pretended a Right, he would ſend for and bind the Fuſtice over; 
For People muſt take the legs Remedy, as Detinue, 'T rover, or Replevin. 
Farr. 99. Mich. 1 Anne. B. R. Anon. 
9. A Diſſenting Teacher, having 1 na himſelf in one County, removed 
into another, and ſet up a Conventicle there, without further ©ualification ; 
whereupon a Juſtice of Peace convicted him; an Attachment was moved 
for againſt rhe Juſtice tor a Contempt of the Toleration Af, alleging a Qua- 
lification in one County to be 1o all over England. But per Cur. the Act 
of Conventicles is {till in Force, and the Faftites of Peace have Power to 
execute it againſt ſuch as do not quality according to the Toleration Act, 
ſo that they being Fudges of the Matter, if they do wrong, the Remedy is 
by Certiorari or Appeal to the Seffions, where the Whole may be re-examin- 
ed, which ſhall be final by the very Words of the Statute ; and if they 
err in a Matter of which the Law makes them Fudges, it would be moſt 
unreaſonable to grant an Attachment for ſuch Error. 6 Mod, 228. Mich. 
3 Anne. B. R. Pear's Caſe. 
10. Information againſt a Juſtice of Peace for ſending one to the Houſe 
of Correction without ſufficient Cauſe. 8 Mod. 45. Paſch. J Geo. the 
King v. Okey., | 1 85 
11. A Juſtice of Peace muſt take care that he hath ſuch an Information 
of the Fact as _ be /ufficient to ſupport his Warrant of Commitment; but 
he need not fer it forth in the Warrant it felt ; For ſo much certainty is 
not required in Warrants as in Writs and Pleadings, which are always on 
Record. 8. Mod. 5. Mich. 7 Geo. the King v. Walter. | * 
12. Information againſt Juſtices of Peace tor refuſing his Warrant for à 
Battery; but on ſhewing a reaſonable Cauſe the Rule was diſcharged. . 8 
Med. 337. Mich. 11 Geo. the King v. Nichols. 5 
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(M) Puniſhable by Action. | | 


Per Twiſ- x, IF Juſtice of Peace refuſes to take the Oath of the Party robbed, the 
den J. 4 a | Queſtion was, if the Party may have an Action on the Caſe againſt 
2 by him? Windham J. doubted, becauſe Juſtice of Peace is a judge of Record, 
Parliament and no Action lies for what he does as Judge ; but per Periam and Ander- 
to be done, fon, it lies; for in this Caſe he Acts not as a Judge but as a particular Mi- 
__ 2 niſter appointed by the 27 El. 13. to take the Examination. Le. 323. Trin. 


is a Damage 31 Eliz. C. B. Green v. Hundred of Bucclechurch. 


or 2 ; ; 
ein ao no Indictment lies for the Non-feaſance ; and 1 this Reaſon it is that the only Remedy, in 
Caſe a) uſtice of Peace refuſes to take the Oath of the Party robbed, is for him to have an Action on 
the Caſe againft him. Sid. 209. pl. 3. Trin. 16 Car. 2. Anon. | at 
2. A Juſtice of Peace cannot detain a Perſon ſuſpected in Priſon, but 
during a convenient Time only, to examine him, which the Law intends 
to be three Days, and within that Time to take his Examination, and 
ſend him to Priſon 5 and becauſe here he detained him 18 Days in his own 
Houſe, the Plaintiff brought an Action of Falſe Impriſonment, and had 
Judgment. Cro. E. 829, 830. Paſch. 43 Eliz. C. B. Scavage v. Tateham. 
2 ) Plead. 
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1. HEN a Faſftice of Peace makes a Fuſtification, he need not ſhew 
VV his Patent, any more than a Sheriff thall ſnew the Writ to him 
directed, or other Records; per Choke, Needham, and Littleton ; For 
per Choke the Patent remains only with the Cuſtos Rotul. Br. Mon- 
ſtrans, pl. 69. cites 9 E. 4. 2. | 
2. J Fac. 1. cap. 5. Enatts, that an Action being brought againſt a Fuſ- 
tice of Peace, Mayor c. for any Thing lone by Reaſon of their — Ofices, 
both they and all their Aſfiſtants may plead the general Iſſue, and yet give the 
ſpecial Matter in Evidence. f 
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(0) Determination of their Authority. What is, and the 
Effect thereof. 


I. HERE a new Commiſſion of the Peace Iſſues, and is ſhewn to ſome If a new 
of the old Fuſtices, yet the other Fuſtices, who did not ſee it, are Commiſſion of 


not bound to take Notice, but may well lit by the ancient Commiſſion; per the N 
Paſton; but Portington Serjeant, Contra. Br. Commiſſions, pl. 2. cites proclaimed, 
we | | Jeant, C . $ Pl. 2. or read in full 
21 H. 6. 29. f 1 | County, the 
EE, | 1 ancient Com- 
miſſion of the Peace is determined, and al! the Juſtices ought to take Notice thereof ; and if they fit after by 
the ancient Commiſſion, all that they do is void. Br. Commiſſions, pl. 6. (bis) cites Marwoods Readings. 


2. If one be Fuftice of Peace of a Vill, and after the King makes another A Commiſ- 
Fuſtice of Peace of the ſame Vill, yet the Power of the firſt remains; be- you of the 
** 6 pe Eg * 4 eace 1s 

cauſe all is in Affirmation; per Choke Juſtice; Quod fuit negatum ; TT A 
the ſecond Patent determines the Power of the firſt. Br. Commiſſions, i the County 
e K 0 4 7 Pe 2825 1 U E n 3 
ing makes J. S. Juſtice of Peace there, for Term of his Life, the firſt Commiſſion is determined. Br. 
3 18 og Marwood's Readings. a i 


3. Note for Law, that where Commiſſion of the Peace iſſues to F. M. And where 
and others, and after . M. is made a Knight, yet the Commiſſion re- 1 
mains for him. Br. Commiſſions, pl. 22. cites 35 & 36 H. 8. Law 3s piet 
| 3 ; in Commiſſion, 
and after is made a Serjeant of the Lazy, yet he remains in Authority by the ſame Commiſſion. Ibid —- 
5 N Juſtice of the Bank is made a Knight, yet he remains ice, and his Commiſſion ſhall ſerve 
im. Ibid. fs 1 | 


4. 1 E. 6. cap. J. F. 4. Enacts that where u Fuſtice | of Þeare is created Br. Commiſ- 
a Duke, Archbiſhop, Marqueſs, Earl, Viſcount, Baron, Biſhop, Knight, ſions, N. 4. 


uſtice of the one Bench or the other, or Sergeant at Law, or Sheriff, jet he _ 1 
all remain Fuſtice. ＋ | Inga,——Ser- 
| | feant Haw- 


kins ſays, that it has been queſtioned, whether the Dignity of Baronet, which has been created ſince 
this Statute, be within the Equity of ir. Hawk. Pl. C. 17. cap. 5. S. 5. SN i 
5. If the King grants to a * Mayor and euros? and their de, z Hawk. Pl 
to be Fuſtices of Peace in their Vill, and after makes Commiſſion of the Peace * ce 
to others there, yet the firſt Commiſſion ſhall remain in force; becauſe it C70 
is granted to them and their Succeſſors, and fo is not revocable at Will is neither 
as Commiſſion is. Br. Commiſſion, pl. 5. cites Matwood's Readings. 8 by 
5 ; Io. 3" Z 1 1 Liog, by 
nor determinable by his Death, as the Common Commiſſion for the Peace is, which is made 'of OStrfs 
by the Lord Chancellor according to his Diſcretion. 2 Hawk. Pl. C. 37. cap. 8. S. 36. ad 
6. If 
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6. J Commiſſion be directed to A. and B. who are not in rerum Natura, 
or are dead at the Time f the Teſte, &c. the ancient Commiſſion remains 
in Force; For this new Commiſſion is void. Br. Commiſſions. pl. 6. (bis) 
cites Marwood's Readings. | 

7. If a Commiſſion be directed to NM. pro hac vice, this ſhall determine the 
ancient Committion of thoſe Matters, and yet N. the new Commiſſioner 
cannot ſit but unica vice. Br. Commiſſions, pl. 6. (bis) cites Marwood's 
Readings. 8 15 — 

* Serjeant 8. If a Commiſſion be directed to hear and determine Felonies, this ſhall 
3 * determine the ancient Commiſſion of the Peace as to Felonies, but not as 
+ cems To the Peace; and ſo determined in Part, and in part not. Br. Commiſſions, 
juſtly queſ- pl. 7. cites Marwood's Readings. | 85 | | 
tionable, not | | TS EIT» IO 

only as being contrary to common Practice, but alſo becauſe Juſtices of Peace, as ſuch, ſeem to have 


Authority by 34 E. 3. to hear and determine Felonies, without any ſpecial Clauſe in their Commiſhon 
for that Purpoſe. 2 Hawk. PI. C. 17. cap. 5. S. 7. | 
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But if Com- 9. If Commiſſion in Eyre is made to the County f N. and Proclamation 


miſhon of the e, this thall determine the Commiſſion ot the Peace. Br. Commiſ- 
the Peace be 9 


in theCounty ions. pl. 8. cites Marwood's Readings. 
of N. and 


B R. comes there, this ſhall not determine the Commiſſion of the Peace ; contrary if they make Kai 
mation of the coming of B. R. Br. Commiſſions, pl. 9. cites Marwood's Readings. 3 1 


* 


Io. 2 3 P. & M. 18. Enacts that a new Commiſſion of the Peace or 
Gaol- Delivery for the Whole County, ſhall not be a Superſedeas to a former like 
Commiſſion granted to a City or Town-Corporate, being no County, oy 

11. It a new Patent is made to Juſtices of Peace, in which one of the 

old Fuſtices is left out, yer the Acts of the old Juſtice are lawtul *rill the 
next Seſſions, in which the new Commithon is publiſhed. And tho” the 
Patent be of Record, yet the Party ſhall not take Notice immediately, 
but at the Seſſions. Mo. 186, 187. pl. 333. Mich. 26 Eliz. in an Anon. 
Caſe cites 5 E 4. | 15211 HT OF 

See More as to Juſtices of Peace in general, under the Titles of Seb: 

tions, Door, and other proper Titles in this Abridgment. 


* 


ol. 96. UEDA . : 
Se * Juſtices of Oyer and Terminer. 


ing Commiſ- 
ſions of Oy- 7 7 * 
er and Ter- 


miner, 10 (A) Juſtices of Oyer and Terminer. Their Poæver and Au- 
are robe ob- 1 thortty, and of what they may inquire. | | 
e e e e n an eters the Inte 
a eee er miner, and upon this Proceſs iſſues again 
_— = him, returnable at the next Aſliſes, and the Detendant, at the nes Al⸗ 
ed but before liſes, appears gratis, and pleads Not Guilty, ſo that he is not in Cuſto- | 
1 Ds ſo that he may be tried before the Juſtices, as Juſtices of Gaol- 
Bench i, be Delivery, + he may be tried immediately at the ſame Aſſiſes he- 
other, or the fOre them as Juſtices of Oper and Terminer. Pill. 9 Car. B. B. 
Juſtices Er- Chapman's Cult; in Mrit of Error upon ſuch Trial this was alſign d 
rant, 2 kor Error, and per Curitam held good. (But it ſeems that it is 
_ bor. very Hard, and contrary to all the Preſidents, and it is greatly Mil- 
"ble Treſ. Chievous, if he ſhall not have Time for his Trial tiil the nert Al, 
paſſes; 2. files, when he has not his Wit nelles ready.) 


That Com- | | 
miſſions are lite to the Kings Writs, ſuch are to be allowed which have Warrant of Law, and continu- 
al Allowance in Courts of Juſtice. 3. That Juſtices of Oyer and Terminer cannot proceed upon any 
Indictment, but upon Indictments taken before || themſelves ; For their Authority is, ad inquirendum, — 

| en „ 
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Juſtiees of Oyer and Terminer. 2 


endum, & terminand. 4. That uſtices of Oyer and Terminer, may, upon an Indictment found, 
proceed the ſame Day againſt the Party indicted. 5. That if any Offence be prohibited by any Statite, 
and name not in what Court it ſhall be 8 ; or if the Statute appoint that it ſhall be puniſhed 
in any Court of Record ; in both theſe Caſes it may be heard and determined before Juſtices of Oyer 


and Terminet. 6. That the King may make a Commiſſion of M bc iation, directed to others to join with 


- 
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the Juſtices of Oyer and Terminer, and a Writ of Admittance to the Juſtices of Oyer and Terminer; 


to admit the others into their Society. 7, If the Juſtices ſit by force of their Commiſſion, and do not 
adjourn the Commiſſion, it is determined. 8. Juſtices of Oyer and Terminer, or Juſtices of Peace, can- 
not aſſign a Coroner to an Approver ; For it is not within the Commiſſion of either of them; but Juſ- 
tices of Gaol-Delivery may do it. 9. Juſtices of Oyer and Terminer ſhall ſend thei Records and Pro- 
os determined, and put in Execution, to the Exchequer at Mich. every Year, to be delivered there to the 
Treaſurer and Chamberlains, &c, to keep them in the Treaſury. 10. None of theſe Commiſſioners are 
countermanded by any new Commiſſion, unle/s the new Commiſſion be ſhewwed unto them, or that it be 
oclaimed in the County; or that a new Commiſſion do fit and keep their Seſſions by force of the 
ew Commiſhon. 2 Inſt. 163; 164, 165. S. P. But Contra if they have Commiſſion of Gaol Deli- 
alſo ; Quod Nota; For both thoſe may be executed ſimul & ſemel. Br. Commithons, pl: 24. cites 
3 M. 1. Br. N. C. pl. 474. S.C.——s. C. cited 12 Rep. 32,———S. P. Sti. 29 Trin. 23 Car. 
in Caſe of the King v. Place. Cooks 
It is generally ſaid, that Juſtices of Oyer and Terminer have no Power by Virtue of a general Crm- 
miſſion to proceed againſt any Perſons, but thoſe who are indicted before themſelves ;. becauſe the Words 
of it are, that they ſhall inquire, hear, and determine, by which it ſeems to be imply d, that they muſt in- 
quire of an Offence, before they proceed to hear and determine it. But this Reaſoning depending wholly 
on the Wording of general Commiſhons, which are made in ſuch Form, doth by no Means prove that 
a ſpecial Commiſſion of Oyer and Terminer, reciting an Indictment of a particular Perſon, and au- 
thorifing the Juſtices to ſend for and proceed upon 1t to try the Offender, is not good ; and accord- 


ingly we find, that the Attainder of Dudley, afterwards Earl of Leiceſter, by Virtue of ſuch a 


Commiſſion was not objected againſt on this Account in the Arguments, concerning it, reported in 
Plowden's Commentaries. 2 Hawk. Pl. C. 21. cap. 5. S. 31.——} Cro. C. 340. S. C It ſeems cer- 
tain at this Day, that the ſame Perſons being aut boriſed by both the Commiſſion of Oyer and Terminer, and 
alſo of G aol-Delivery, may proceed by Virtue of the one in thoſe Caſes, wherein they have no Juriſdic- 
tion by the other, and execute both at the ſame Time, and make up their Records accordingly ; but 
this doth not ſeem to have been clearly agreed in former Times. 2 Hawk. Pl. C. 20. cap. 5. S. 20. 


2. Juſtices of Peace by force of their Commiſſion of Dyer and 9 Rep. 118. 
Terminer cannot take an Indictment of Forgery upon the Statute of of H. P. C. 
Ro which gives Power to Juſtices of Oyer and Termine 

to take it; For Juſtices of Oyer and Cerminer, intended by the Sta- 

tute, are Juſtices of Aſſiſe or other Juſtices who Have a Special Com- 

| er and Terminer, per Excellentiam, and not uſtices ot 

Caſe, who was indicted before Juſtices of the Peace m London, and 

aiſoat Newgate of Forgery, and the Indictments quach d per Curiam. 

3+ If there be a Felo de fe, and no Inquiſition taken thereof by 

the Coroner upon view of the Body, becauſe the Body cannot be 

ſeen, being * caſt into the Sea, or otherwiſe abſconded, an Indictment * Orig. (Nut 
of it may be taken betore the Juſtices of Peace and Oyer and Terminer, Ft ) 

at their Seſſion. H. 15 Car. B. K. Newman's Cale, where ſuch 
Indictment was found by Direction of the Court, and atcer a Plea 


pleaded tor the Goods, and a Verdict given for the Ring. 5 Cooke 


110. Forley's Cale. | | = 
4. It a Man is diſſeiſed fitting an Oyer, he may have Affſe there, without 

Writ out of Chantery ; and thall have Attaint there, upon falſe Verdict given 

there, in the ſame Manner without Writ of the Chancery, and necds no Va- 

tent of Afiſe there; For the Commiſſion of Oyer ſhall ſerve for it; but ſee 

always that the Commiſion ſhall be ſpecial ; For it ſeems that ail Commil- 

ſions in Oyer are not alike. Br. Oyer and Determiner, pl. 9. cites 6 E. 2. 

5. If the Lord of a Leet offends of Hue and Cry within his own Proper Br. Leet, pl. 
Precindt, or the like, which is punithable by Leer, this ſhall be preſented 13. cites 21 
in Oyer ; For he cannot be puniſhed in his own Leet; per Wilby. Br. E. 3. 3 & 4 
Oyer and Determiner, pl. 3. cites 21 E. 3. 3. Ys 

6. Commiſſion lard to Knivet, oy and Ludlow, Knights, to hear Br. Com- 
and determine all Manner of Treaſons, Felonies, Conſpiracies, Champerties, OS, oo 
Ambodextries and Damapes, Grievances, Extortions and Deſceits done to rs 
the King and to the People, as well at the Suit 7 the King as of the 112. (D) 
Party, and alſo of Wards, Marriages, Eſcheats and other Things dle to that ſuch 
the King in the Counties of Eſſex, Hertford, Cambridge, Suttolk and — 
Norfolk; by which they came to Chelmesford ſuch a Day, and cauſed 

| to 


8 —— — EINE 
— — — — — — — — - 
4x — — 2 B ů —— — 2 — .. = — CT Ts 
pn _ n _ — 2 * = — CCC CORE) ES 


— — — — 


= - — 


ht 
= 0 


—̃ͤ̃ — 


Juſtices of Oyer and Terminex. 


to read their Commiſſion, and after cauſed the Bailiffs of every Hundred ro 
be called one by one, as well in the Franchiſe as out, and commanded them 
to return their Pannels, and charge Inqueſts upon the Points above, accord- 
ing to the Manner of the ſaid Seffions, and would nut allow Charters. of 
Exemption, becauſe they had not this Clauſe, licet tangat nos & Heredes 
gros, and thoſe Matters touch'd the King, and when ſome were in- 
dicted they were compelled to anſwer it immediately, and ſome Bailiff 
were indicted of Extortion and ſome of Felony, and they were compell'd 
to deliver over their Bailitls Rods ro their Under Bailiffs, and were com- 
manded to Priſon without Bail. Br. Oyer and Determiner, pl. 6. cites 
42 All. 5. he. 


At this Day . The Writ of Oyer and Terminer ſhould act be properly called a 
the Common Mrit, but it is a Commiſſion directed unto certain Perſons, when a great 


= - Gn. Aſſembly, Inſurrection, or a Heinous Aiſdemeanor or I reſpaſs is com- 


. miſſion of mitted and done in any Place. Then the Manner and Uſage is to make 


Oyer and ſuch a Commiſſion of Oyer and 'Terminer, ro hear and determine ſuch 
Terminer, Misbehaviour. F. N. B. 110. (B) | | 1 21 


is to autho- 
riſe the Per- ; 


' ſons to whom it is directed, or three or four of them, of which Number either ſuch or ſuch parti- 
cular Perſons 2 them are ſpecially appointed to be, to inquire by the Oaths of lawful Men, and 
0 


by other Means, of all Treaſons, Felonies and Miſdemeanors, being ſpecially mentioned, and of all 


others, in ſuch and ſuch Counties, and to hear and determine the ſame at certain Days and Places, to 


be appointed by them, &c. for which Purpoſe the King acquaints them, that he hath ſent a Writ to 
the Sheriffs of ſuch Counties, commanding them to return a Jury before them, at ſuch Days and 


Places as ſhall be notified by them, in order to make Inquiries of ſuch Offences, &c. 2 Hawk, Pl. C. 
20 cap. 5. S. 21. 


It is obſervable, that the abovementioned Commiſſion makes no mention of the 
Suit of the Party; but it ſeems to have been anciently the moſt common Form of ſuch Commiſſion, 
to dire& the Juſtices to hear and determine Offences, as well at the Suit of the Party as of the King. 


'2 Hawk. Pl. C. 20. cap. 5. S. 22. | 


8. Oyer and 'Terminer was granted for a Ward raviſbed, and Goods 
talen, and the Defendant found Guilty, and thereupon a Sci. fa. iflued. 
F. N. B. 110. (O) in Notis (a) cites 29 E. 3. 37. 3 44 
9. So upon a Reſcous made upon the Kings Bailiff, where he had di- 
ſtrained for Debts or Amercements to the King. F. N. B. 112. (A) 
10. And if a Man have Goods, and Merchandiſe in any Ship upon 
2 Seas, which Ship is broken by Tempeſt, and the Goods caſt upon 
e Lands, which are 20 Wrecks, becauſe certain Perſons came alive to the 
Land, and the Merchandiſes, or Goods, are taken by Malefactors unknown, 
Kc. The Party may have a Commiſſion of Oyer and 'Terminer, directed 
unto certain Perſons, ro enquire of thoſe who did the Treſpaſs, and to 
hear and determine the fame, and to make Reſtitution unto the Party, 
and a Writ unto the Sheriff, ro return Probos & legales homines, &c. 
before the ſaid Juſtices, &c. F. N. B. 112. (C) 1 3% LAKE, 
11. If a Man ſueth a Commiſſion of Oyer and Terminer againft 
divers Perſons for taking of his Goods and Chattels, and waſting, ſpending, 
or eloigning them, the Party ſhall have a Writ unto the Sheriff, recit- 
ing the Matter, e e to ſtay the Goods, and to put them 
into ſafe Cuſtody, until it be otherwiſe provided and adjudged by the 
Juſtices of Oyer and Terminer, &c. If it be found for the Plaintiff, the 
uſtices 05 return the Goods to the Party, and give him Damages F. N. 
RTE, 112. e 
And ſo of the 12. In the Time of the Vacation of a Biſhoprick, if any Perſon hunts in 


 Avchbiſv)- the Parks and. Chaſes of the Biſhop, the King may ſend his Commiſſion 


__ hunt of Oyer and Terminer to certain Perſons, to hear and determine, and 


in the Parks, enquire thereof. F. N. B. 112. (G) [eek 


or cut down | | 


the Woods, or Fiſh in the Piſcaries of the Biſhop, &c. when the Archbiſhop is created, the King may ſend 
and, grant the Commiſſion of Oyer and Terminer, to enquire and determine the Treſpaſs in the Time 
of the Vacancy. F. N. B. 112. (H) | pit ik : 


13. If 


J]iuſtices of Oyer and Terminer. 


as the freſh Waters cannot have their Courſes, the King ought to grant 
-a Commiſſion to enquire thereof, and to hear and determine the Defaults. 
F. N. B. 113. ( Walk 


14. If certain Perſons ought to account unto a Corporation, as if the 


King grant to the honeſt Men of the Town of N. a certain Sum, out ot 


Things which come to the ſame Town to be fold, and there are Col- 
lectors to RE the ſame, who do fo ; the King may grant a Commiſſton 
to certain Perſons to enquire what Perſons have received ſuch Sums, and 
to hear and determine the Matter, and to hear their Accounts thereupon, 
and do in that Caſe as Auditors ſhall do; and he ſhall fend a Writ unto 
the Sheriff ro return a Jury betore the fame Juſtices at the Day &c. 
which they appoint &c. to enquire thereof. F. N. B. 114. (C) 

15. All Offences expreſs'd in any Statute may be inquired by the Juſ- 
tices of Oyer and Terminer, nothwithſtanding that the Statute does not 
give Power to any to enquire of them by expreſs Words; per Juſticia- 
rios. Dal. 24. pl: 4. 4 & 5 Ph. & M. | 7 

15. In Term Time, no Commiſſioners of Oyer and Terminer, or Gaol- 
Delivery, by the Common Law, may /it in the ſame County where the K. B. 
fits ; For In Preſentia Majoris ceſſat poteſtas Minoris. 9 Rep. 118. b. Trin. 
10 Jac. | | | 


(B) Conſtituted Ho W; and Power determined. 


t. Stat. Weſtm. 2. HE Writ of Treſpaſs to hear and determine 
13 Edw. 1. cap. 29. fall not be granted before any Fuftices, except 
the Fuſtices of either Bench, and Fuſtices in Eyre, unleſs for a great Treſ- 
paſs, where haſty Remedy is require; neither ſhall be granted a Writ to 
hear and determine Appeals before Fuſtices affigned, but in ſpecial Caſe, and 
when the King ſhall command; and leaſt the 7 be kept too long in 
Priſon, ſuch Appellees and Indiqtees may have a Writ of Odio & Atia, as in 
Magna Charta. Confirmed 2 Eder. 3. cap. 2. 

2. 33 E. 1. the Statute of Ragman. By this Af it was ordained, that 
Juſtices ſhould go through England, to hear ani determine Treſpaſs, and 
other Complaints of Things done within twenty five Tears before. And ſee 
divers Matters in that Statnte concerning thoſe Things. 2 5 
3. Upon the Death of Fuftices of Oyer and Terminer aſter an Jndils. 


ment taken before them and Proceſs awarded thereupon, the King may 


mote a new Commiſſion to others Commanding them t proceed upon fact 


% — 


13. If the Sea Walls be broken, or the Sewers or Gutters not ſcowred, ſo 


roceſs, and to hear and determine the ſame, and the King ſhall ſend a 


Writ to the Executors of the * who are Dead to ſend the Records be. 
fore the new Commiſſioners &c. 2 Hawk. PI. C. cap. 5. S. 16. 

4. 2 E. 3. 2. Commiſſions of Oyer and Terminer hall not be granted, but 
before one of the Juſtices of the one Bench, or the other, or theFnftices Errant, 
and that for great Hurt and horrible Treſpaſſes, and of the King*s ſpecial Grace, 
according to the Statitte of Weſtminſter. 2. 29. | 1 


5. Oyer and Terminer; Vrit was ſent forth at the Suit of W. P. and he 


diſavowed it, and the Diſavowment accepted. x Br. Oyer and Determi a 
pl. 4. Cites 12 Aſſ. 21. | mmer 


and Superſedeas <vas iſſued out; quod nota. For it is not an enormous Treſpaſs, therefore q 


But in Re- 
plevin Dij- 
avocument of 
the Suit wat 
not received, 


uod Superſe- 


deant, and after a Writ * under the Targe of later Date was iſſued forth, 1 them that th 


proceed according to Law not withſtandi any Command, by which they proceeded 
miner, pl. 4. cites Mich. 13 E. 3.— * Orig. (South le Targe.) 


| Adviſe of a 
the Juſtices, and yet their Commiſſion of this before was in a Manner repealed. Br. Orer end Deter- 


6. In 


24 Juſtices of Oyer and Terminer. 


6. In Aſſiſe the Defendant pleaded Recovery in Oyer and Termintr of cer. 
tain Damages in Treſpaſs before certain Commiſfroners ſuch a Day, by which 
he had Elegit, and this Land put in Execution as a Moiety &c. and that 
the Monies are not yet levied, judgment if Aſſiſe; the Plaintiff ſaid that 
after this Commiſſion, and before the Fudgment given, another on 
iſſued to reſtrain the firſt Commiſſion, becauſe it was too large, Judgment ; and 
prayed the Aſſiſe; Fiſh ſaid, and we Pray: Jug gina, becauſe he does not 
allege that the firſt Commiſſioners before Fudgment had Notice 7 the ſecond 

Commiſion ; and he ſaid, if Prag 159 be granted to me, and I uſe it, if Com- 
miſſion be granted to you of later Date, and you do not uſe it, nor any Notice 
comes to me neither by Uſer nor by Writ, there the firſt Commiſſion has not 
loft its Force; but when the laſt Commiſſion is uſed, it ſhall be of Force 
from the Date to ſome regard; but yet the Judgments, which are given b 
the firſt Commiſſioners, who had not Notice ot the laſt Commiſſion, which 
is not put in Ure by the holding of Seſſions, ſhall be good, and ſhall be 
executed, notwithſtanding ſuch laſt Commiſſion ; and the Opinion of the 
Juſtices was with Fiſh in Omnibus; quod nora ; Percy ad idem, if the 
fort Commiſfioners had arraigned Felons, who were Indicted and found 
Guilty, and Fudgment given that they ſhould be hanged, this Judgment ſhall 
be executed, if the la Commiſſion be not put in Ure nor Notice of it to the 
People before the Fudgment ; And ſo it appears there, that it Notice be af- 

ter E et the Judgment ſhall be executed; and the Opinion of 
the Court was clearly 1 the Plaintiff; quod nota. And per Fiſh 
the firſt Commiſſion ſhall not ceaſe till they have Notice, or that the Coun- 

try may have Notice. Br. Commiſſions, pl. 13. cites 34 Aſſ. 8. 

7. Stat. 33 Hen. 8. cap. 23. S. 1. F any Perſons, being examined by the 
King's Council, or three of them, be vehemently ſuſpected of Treaſon, miſpri- 
fron of Treaſon or Murder. By the King's Command, his Majeſty's Commiſſion 
of Oyer and Terminer under his great Seal, ſhall be made to ſuch Perſons, and 
into ſuch Shires, as ſhall be appointed by the King. 


— — 3 - - - - — 3 1 
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N (C) How to execute the Commiſſion, and of * Proceeding 
before them. | A 


I. OTE the Court adjourned all Indictments till in Craſtino, notwith- 

ſtanding that it was ſaid, that they could not make Adjourn- 

ment before they knew that they have Commiſſion ; For per Cur, it is not 

properly an Adjournment, but a Surceaſe, to be adviſed ; and after the De- 

fendant juſtifyed for Eſtovers, Judgment ſi actio; and the Iſſue was, that he 

12 Af 21, ame by Force, Abſque hoc, that he had Eſtovers there &c. and ſo to try 
og. et per the Right, and fo the Iſſue“ C was taken all in the Realty.] Br. Oyer 
tant.) and Dererminer, pl. 4. cites 12 Aſſ. 21. n 
2. Where Superſedeas comes to the Juſtices of Oyer and Terminer, by 

which their Commiſſion is in a Manner repealed, yet by Procedendo after, 

they may proceed, and this by Adviſe of all the Juſtices. Br. Commiſſions, 

pl. 12. cites 12 Af. 21. : ., 

Br. Error, 3. Juſtices of Oyer and 'Terminer, where the Parties plead to the 
pl 124.cites Country on Tueſday, ſhall take the Inqueſt the Wedneſday next; quod nota. 
. Br. Oyer and Determiner, pl, 5. cites 29 Aff. 33. | 


) Their 


ws Juſtices of Gaok delivery: | "0 5 


(D) Their Proceedings returned into other Courts. 
1. TT was preſented before the Juſtices of Oyer and Terminer in the 

: County of S. that the Prior of F. ought to repair the Bridge of S. and 
the Commiſſioners came into B. R. and Proceſs made there againſt the Prior; 

and ſo ſee that a 1 done in Oyer ſhall come into B. R. and Proceſs 
ſhall be made there. Br. Oyer and Determiner, pl. 1. cites 44 E. 3. 31. 

2. Oyer and Terminer in the County of L. was made to come into Chan- Aud fo it 
cery, Scilicet the Crmmiſſion and the Preſentments, and were ſent into B R. _ that 
and Proceſs made there. Br. Oyer and Determiner, pl. 2. cites 44 E. 3. 43. ſhall Iſſue to 
miſſioners after the Oyer and Terminer determined, and then ſhall be ent inte B. R. by 8 
Oyer and Determiner, pl. 2. cites 44 E. 3. 23. and H. 1. E. 6. accordingly. 


3. Indifments and Records, which are taken before Fuſtices of Oper and S. P. Br. 

Terminer and nut determined before their Commiſſion be ended, ſhall be ſent into Qler and 

B. R. to Arraign the Parties there. Br. Corons, pl. 178. cites 1 E. 6. 2 
| 38 H. 8-———2 Inſt. 419. S. P. 


% 
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Juſtices of Goal-delivery. 
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(A) Juſtices of Gaol=delivery; [And the Difference be- 
tween them and Juſtices of Oyer and Terminer.] 
x FE an _Indi&tmenc of Murder be taken before the Juſtices of Peace 


I of Middleſex at Hixe's Hall againſt two Perſons A. and B. 

and after the Indictment is delivered over by the Juſtices of the [Peace 

according to the Statute of E. 3. to the, Juſtices of Gaol- delivery 

at the Juſtice Hall, and there A. appears and is tried, bur B. does not ap- 

pear, 158 this the Juſtices of the Gaol-delivery cannot award Proceſs 

againſt B. returnable before the Juſtices of the Peace, and the Jul 

tices of the Peace after award Proceſs of Urlawry againſt him; For 

the Indictment is before-the Juſtices of Goal-belivery and not before 

the Juſtices of the Peace, and therefore the Juſtices of the Peace 

cannot award Protels upon the Jndictment which is not betore them ; 

tor if he had appeared before them, they could not tp bin and the 

Juſtices of the Gaol-delivery cannot grant 15 rocels ret rnable before 

other Juſtices, Trin. 11 Tar. B. R. $:orie's Cale, who was Dut- 

law'd and reverſed it for this Cauſrſe. * 
_ 2. Ik an Indictment be taken as before was in Korie 8 Caſe againſt AL 
A. and B. and the Indictment delivered over according to the Sta- ., 
tute to the Juſtices of Gaol⸗ delivery at the Juſtice Pall, and there — 
A. ts tried ; it ſeems that che Juſtices, by Force of the Statute, may 

award Proceſs againſt B. upon the Indi&tment which is before them re- 

turnable before themſelves at the next Gaol-deliyery, tho it be helb by 

orce of a new Commiſſion, and. tho the Statute gives to them 

ower only to try Priſoners, and not to proceed againſt any who is 

out of Priſon; for otherwiſe there ſhall be a Failure of Juſtice, tor it 

cannot be pelivere open to the Juſtices of Peace, there 1 15 a Re- 

cord made by the Trial of A. that it was delivered to the Ju: (ee 4 


3 Juſtices of Gaol-delivery. = 
Gaoldelivery. Tr. 11 Car. B. R. in the ſald Cale of Story; this was 
doubted per Turtam ; but they ſaid that the clear way was to remove 

it into B. . and there to proceed; and ſome of them thought that the 
Tuſtices of Gaol⸗dellvery might in this Cale award Procels, as be- 


fore is ſaid, as well as the next Gaol-deltvery may award Executi⸗ 
on wy 
Ju 


Pritoner adjudged in the laſt Gaolvelivery, as the Uſz1is, | 
3. Juſtices of Gaol-delivery may make Writ of Reſtitution to the Plkin- 
ziff in Appeal before them, when the Defendant is convicted before them, 

bearing Zh at the Place of the Gaol-delivery. Br. Judges, pl. 26: cites 4 

E. 4. II. | | ere 

£ If Commiſſion of Gaol-delivery be directed to A. and B. and after 

another Commiſſion is directed to C. and D. and before Notice of the ſecond 

Commiſſion, as where it is not ſhewn to them, the ſinſt Fuſtices fit, and take- 

Afiſe, and deliver the Gaol, this is well done. Br. Commiſſions, pl. 2. cites 

21 H. 6. 29. per Newton Ch. J. P ka: 

5. If Commiſſion be made to Juſtices, of Gaol-delivery, to deliver the 

Gaol hac Vice, yet they may adjourn, and may deliver the Gaol at the Day 

of Adjournment, not withſtanding theſe Words (hac Vice.) Br. Commiſt. 

5 ons, pl. 18. cites L. 5 E. 4. 32. s | 3 

And uſticis 6. Juſtices of Gaol- delivery have Power as Fuſtice of Peace, and if they 

7 e wake their Record as Juſtices of Gaol-delivery, the other Power is void; 
8 . per Brudnel and Keble J. Br. Commiſſions, pl. 17. cites 9 H. J. 9. 

miner may | 


Inquire in both Powers all at one Time, and make their Record as Juſtices, in the one Form, and the 
other, all at one Time and well ; per Butler, Hobert, Bead, Wood and Fiſher. Ibid. 


7. If Juſtices /t by Commiſſion, and do not adjourn it, the Commiſſion is 
determined. Br. Commiſſions, pl. II. 5 
8. Indictments taken before Fuſtices of Gaol- delivery, and not determined, 
ſpall be delivered to the Clerk of the Peace of the County where &c. and when 
other Fuſtices of Gaot-delivery come there, they may proceed upon them; 
Contra of the Indictments of Oyer and Terminer, and ſee now the Sta- 
tute thereof x E. 6. c. J. Br. Corone, pl. 178. cites 1 E. 6. 
Br. N. C. pl. 9. Note by coming of Commiſſion of Oyer and Terminer, the Commiſſion of 
474.8. C. Ggol- delivery is not determined; For the one ſtands with the other; contrary 
17 5 mw ere. the one Commiſſion is contrary to the other; as of Commiſſion of the 
F. 3" Peace, where there is a former Commiſſion thereof to others; this is Con- | 
trariant that each of them ſhould be Commiſſiogers of one and the fame 
Thing, and both in Force; and the Commiſſion of Gaol- delivery is only to 
deliver the Gaol, Commiſſion of Oyer and Terminer has the Words ad In- 
quirendum audiend. & determinand. note the Diverſity between them; but 
more commonly the Fuſtices of Gaol. delivery are alſo in the Commiſion of the 
Pease, and by this they IndiEt, and cir Deliver the Gaol as well of thoſe 
as of the others. Br. Commiſſions, pl. 24: cites 3 M. 1. 


LE * 


10. Juſtices of Gaol-delivery have Power to Mn a Coroner to un Ap- 
| prover. 4 Inſt. 165. Standf. Pl. C. 143. b. cap. 55. - e 
Note, Jo 11. Upon the Authority given them by their Commiſſion and by Sta- 
roo i tutes, 13 Concluſions follow. 1. They may arraign any one in Priſon in 
ne Ken by that Gaol, upon an Indict ment of 47 70 Treſpaſs, Sc. before - Fuſftites © of 
this Autho- Peace, tho not found before * themſelves, which Juſtices of Oyer and 
rity.inquire 'Terminer cannot do; and Juſtices of Peace ſhall deliver their Indictments 
5 of ſuch to the Juſtices of Gaol-delivery.———2. They hall take 'a Panel of a 
27 before Fury returned by the Sheriff without making any Precept to him as Juſtices'of 
themſelves; Oyer and Terminer muſt do; becauſe a general Commandment is made 
for their to the Sheriff by the 5 * of Gaol- delivery to return Juries again 


pp their coming; but if they have a ſpecial Commiſſion it is otherwiſeè; per 
er bead Hanktord ———3. They may deliver Suſpects for Felouy Sc. by Proclama- 
diendum & tion, againſt whom ſufficient Evidence is not produced to the Grand Inqueſt to 
terminandum; indièt them &c. which Juſtices of Oyer and Terminer, or Juſtices of 
but Fuſtices of 12 "is T0 oo OR $7 7 Rs 
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Peace cannot do.————4. f They may inquire and take Inditt ments of Fe- > 6 
Jony Ec. of Priſoners before them and proceed upon them, and ſo may Juſtices of A r 
Oyer and Terminer ; For both of them have Authority to inquire, hear, a Priſoner in- 
and determine of ſuch as are Priſoners in the Gaol. 5. They may dicted be- 
award Execution againſt a Priſoner who was indicted before Juſtices of Peace, == * 7 
and Ontlawed thereupon, and aſterwards taken and committed to Pri, on. of their = 
6. They may aſſign a Coroner to an Approver, and make Proceſs againſt an Ap- miſſion are 
pellee in 6 for eign Country.). They may puniſh thoſe that let Men to ad Gaolas, - 
Bail, or Mainpriſe, not bailable by Law, or ſuffer them to eſcape. 8. By 1 . de B. 
the Judgment ot the whole Parliament in the Statute of 1 E. 6. J. it fol- 57 Ne 
lows that according to the Generality of the Words of their Commiſſion tentib»s lac 
* may deliver the Gaol of Priſoners committed for High 7. reaſon. Vite delibe- 
9. They ſhall ſend their Records and Proceſs determined, ani put in Exes an, [ecun- 
cution to the Exchequer at Michaelmas, to be delivered there to the a Tit ; 
Treaſurer and Chamberlains &c. to keep them in the Treaſury. 10. Commiſſion, 
They may receive Appeals of Robbery aud Murder by Bill, but the Appcilees 1 24. 4 
muſt” be in Priſon before them. —1 1. Commiſſions of Aſſectaticn, and Th 3. c. 2. 
Writs of Admittance, & ſi non Omnes are diretted as has been ſaid of Juſ- 2 . 
tices of Oyer and Terminer. 12. They hall keep their Seffions in the delivery may 
principal and rl Towns of the Counties where the Shire-Courts of the ſame deliver Pri- 
Counties are holden.— 13. By Statute of 2 & 3 P. & A. cap. 18. it is ers N. 
Provided that all Commiſſions of the Peace or Gaol.- deli very to any City or fore the 
Town corporate, not being a County of it ſelf, ſhall tand and remain, the grant= Guardians of 
ing of any like Commiſion of the Peace, or Gaol-delivery, in anyShire, Lathe, the Peace. 
Rape, Riding, or Wapentake, being of a later Date, to the-contrary notwiths 2 Rep. 32. 


— 


LY; —8. P. Sti. 
| | | $2 | of the King' 
v. Place. Judgment was given againſt J. S. upon an Indictment of Barretry in the County Palatine 
of Lancaſter, talen before the uſtices if Peace and removed before the Fuſtices ad Placita tenend. by Certi- 
orari; and hereupon a Hrit of Error brought, which recited a Convittion before A. and B. Fuſtices of Oyer 
and G aol-delivery, Nec non ad alia Ec. which was held to be an ill Writ, and the Record not removed, 
becauſe Juſtices of Gaol-delivery and Oyer and Terminer cannot hold Plea but of Indictments taken 
before themſelves, and cannot 2 Mandatory Writs ; but the Juſtices ad Placita tenend. infra Comitat. 
Palat. Lancaft. may; and ſo they did, ſo that the Record was before them in that Capacity, which the 
Writ of Error mentioned and not, therefore ill. Skin. 32. Hill. 33 & 34 Car. 2. B. R. the King v. Leaver. 
} H. was indicted before the Juſtices of Aſſiſe, for incloſing Land &c. Exception was taken, that the Teſte 
of the Indictment Was at a Gaol-delivery before R F. and F G. and other Juſtices of Peare of the Queen 
Ec. in the ſaid County; and for this Cauſe it was alleged to be void; For that at a Gaol-delivery they 
have no Authority to take ſuch Indictments, and this was held a material Exception; but the Juſtices 
ſaid, they would adviſe &c. Cro. E. go. Hill. 30. Eliz. B. R. Willoughby's Caſe.———-S an Indict- 
ment of Felony which was taken and found before the Juſtices of Gaol-delivery-in the County of Somer- 
| ſet, and upon which the Defendant was Outlawed, was diſcharged upon Exception taken, that they have 
no authority to take Indictments, unleſs they are Juſtices of „and cited 3 Mar. Br. Commiſſions, 
I. 24. Cro. E. 179. Paſch. 32 Eliz B. R. Purſell's Caſe ——2 Hawk. Pl. C. 24 cap. 6. S. 3. cites S. C. 
ut ſays, that the common Opinion, that they have ſuch Power, ſeems much more agreeable to Reaſon; 
For ſurely it cannot but be implied in their Commiſſion to deliver Priſons of their ri ſoners, that they * 
muſt haye Authority to make ſach Deliverance by due Courſe of Law, which cannot be without a Pro- 
clamation, if thore be no Proſecution, or a proper Trial, if there be one; in order to which there muſt 
be an Accuſation of Record, without which the Priſoner cannot be arraigned or tried. W 
12. 1 E. 6. Cap. y. S. 5. Where any Perſons ſhall be found Guilty of Trea- 3 =_ 
fon or Felony, for which Fndgment of Death may enſue, and ſhall be Repriev- Oyarana by 
ed to Priſon without Fudgment at that Time, thoſe" Perſons who'ſhall, at any Terminer is 
Time after, be aſſigned Fuftices to deliver the Gaol, where ſuch Perſons ſhall determined 
remain, ſhall have Authority to give. Fudgment of. Death againſt ſuch Per- the 1 x | 
ſons, as the ſame Fuſtices before whom they were found Guilty mig ht have done, qual be ſent 
if their Commiſſion of” Caot-aelivery had continued. in gra op into B R. 
9 | SE nh he ES but Records 


of the Juſtices of Gao)-delivery ſhall remain with the Cuftos Rotulorum uf the County, and the next 

Juſtices of Gaol-delivery ſhall proceed upon them, upon Judgment of the Death by this Statute, 

Brooke makes a Quære, if they ſhall proceed by the Words of this Statute to allow Clergy or Sanc- 

tuary &c. and ſays it ſeems they ſhall by the Equity. Br. Commiſſions, pl. 11.—8. P. 12 Rep. 32. cites 

Brook tit, Commiſſions 12. ar 38 H. 8. — —* S. P. and therefore, and becauſe Convictions before 

Juſtices of Gaol-delivery only are mentioned, this Statute extends not to Convictions before Juſtices 
of Oyer and. Terminer. . 2 Hawk, Pl. C. 27. chap. 6. S. 17. —A Perſon was condemned for 

Felony, and Ordered for Execution, which is reſpited by the Sheriff, and afterwards, before new Com- 

niiſſeners pleads, general Parden of all Felonies and Executions ; they cannot allow it, but the ADs 
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28 Juſtices of Gaol - delivery. 

Arraignment and the Indictment ſhall be removed by Certiorari before the Juſtices of B. R. with the Body 
of the Priſoner by Corpus cum Cauſa, and it ſhall be allowed there, and not elſewhere; For the Power 
of the firſt Juſtices is determined, and the ſecond Juſtices are not to view the Record, or bring the 
Priſoner before them, Jud ment having been given; Otherwiſe i we had not been given; For in 
ſuch they might do as the firſt Juſtices might have done, and this by Statute 1 E. 6, 7. but not before; 
Dal. 20. pl. 9. 2 & 3 P. & M. Anon. 8. P. but left a — D. 164. pl. 4. Mich. 1 Eliz. Anon, 
hut before this Act, if one had been indicted and Convicted by Verdict or Conſeſſion before 
any Commiſſioners, and before Judgment the King bad died, no judgment could have been iven; the 
King, for whom Judgment ſhould be given, den dead, and the Authority of the ſuſtices determined, 
which ſpecial Caſes ate remedied by this Act. 7. Rep. 31. b. Trin. 1 Jac. in the Caſe of Diſcontinuance 
of Proceſs &c. by Death of the Queen. S. P. in Caſe of Treaſon or Felony. Cro. J. 14. Paſch, 
1 Jac. pl. 18.-——2 Hawk. PL C 27. cap. 6. S. 18. | | | 


$. 6. No Proceſs or Suit before Fuſtices of Aſſſe, Gaol-delivery, Oper and 
Terminer, or 3 or abe, - K 3 ſhall be diſcontinu- 
ed by a new Commiſſion, or by the Alterations 4 any of their Names. 
13. If a Thief be condemned to be hang'd, and the Fuftices Command 
the Sheriff to reſpite the Execution for 6 Weeks, they may within the 6 
Weeks, and after the Sefſions adjourned, 2 a longer Time ; Per all the 
' Juſtices, and the Cuſtom of the Realm has always been ſo. D. 205. a. pl. 
| 5. Mich. 3 & 4 Eliz. Anon. ; 
But the Re- 14. It being doubted, whether Perſons in Newgate for Treaſon might be 
1 * inditted and tried before 2 uſtices of Gan- delivery without a Commiſſion of 


a Quzre o 


the Law in Oper and Terminer, the Maſter ot the Rolls, late Attorney General, affirm- 
thoſe Caſes; ed that the ſame Queſtion was moved 11 Eliz. to all the 1 who held 
| becauſe ſome that they could not proceed againſt ſuch Perſons without Commiſſion of 


Jultices of Oyer and Terminer, whereupon it was thought the ſureſt Way to have a 


G-0l-de Commiſſion of Oyer and Terminer of all Treafons &c. And. 111. pl. 156. 
livery ma 

— fe Ke. of Treaſons as well as Juſtices of Oyer &c. but their Authorities ſome how differ; For the 
later gives Power ts inquire &c. of all Treaſons in ſuch a County, but the former gives Authority to de- 
liver the Gaol, as Newgate &c. of all Priſoners whatſoever in the ſaid Gaol being; 1o that by the one, the 
Juſtices may inquire of all Treaſons &c. done in the County, but by the other, they cannot intermeddle 
with other Offences committed by the Priſoners in the Gaol [than ſuch as are] mentioned in the Commiſ- 
ſion; and, as ſome ſay, of ſuch Priſoners as are in the Gaol at the Time of the Commiſſion awarded; but 
the Reporter thinks otherwiſe; becauſe the Practice in ſome Places has been otherwiſe. And it was ſaid 
that the Juſtices of Gaol-delivery have no Authority to inquire and take Indiftments, for the want of ſuch 
Words in their Commiſhon ; to which it was anſwered, that they may inquire, hear, and determine the 
Offences of the Priſoners in the Gaol ; For otherwiſe their Commiſhon, by the Common Law, was vain, 
which gave Authority to deliver the Gaol, which Deliverance ought to be according to the Courſe of the 
Common Law, and therefore ought to be by Indictment and other Circumſtances neceſſary by the Law 
to make lawful Deliverance ; ſo that the Indictment for the lawful Deliverance of the Offender is ſo 
incident, that it cannot be ſevered, if the Deliverance be made upon the Trial; For without it he can- 
not be delivered; and likewiſe the Commiſhon gives Power as well to indict as to try and make Deliver- 
ance thereupon ; For the Indictment is implyed in the Words of Deliverance. - And tho' the Practice 
now is to indict before Juſtices of Peace for Felonies and ſuch Oflences as they may intermeddle with, 
and afterwards to try thoſe ſo indicted before the Juſtices of Gaol-delivery, yet this proves not the Ne- 
ry ceſſity of doing ſo, as Br. tit. * Commiſſion ſeems to hint. For this is not allowed by the Common Law 
| of the Land, there _ no Juſtices of Peace by the Common Law who could take Indictmens, but 
this is Warranted by the Statute of 4 E. 3.2. which gives Authority to Juſtices of Gaol-delivery to 
deliver Gaols of thoſe who are indicted before the Keepers of the Peace; fo that ſuch Proceatids The 
not prove that the Juſtices of Gaol-delivery cannor inquire. Now if they inquire, then the Queſtion 
is, if they ſhall inquire, hear, and determine Treaſons committed by Priſoners in the Gaol, or not ? and 
to this it was ſaid, that they may; For their Commiſſion is General, and the Generality of the Words con- 
tain under them, as well Matters of Treaſon as other Offences ; and ſince the Words give Authority, 
there is no Reaſon to reduce them to a ſpecial Senſe, they having in themſelves a general One, eſpeci- 
ally when it is for Execution of Juſtice, and they carry ſuch Meaning; which ſhews that Treaſon is 

not excepted ; For the Words (of all Priſoners "whatſoever in the ſaid Gaol being,) implies that th 

. ſhall have Power to deliver all, whatever their Offence be, out of Priſon ; and this differs trom the Ca 
of Juſtices of Mace, who have neither ſpecial nor general Words to Authoriſe them, but is to be com- 
pared to the Caſes of other Juſtices, who by general Words have Authority to meddle with Treaſon as 
thoſe of B. R{who intermeddle with 'T'reaſons, and that f ſo ſhall the Commiſſioners of Gaol-Delivery; 
and this was held for Law by the Parliament in Time of E. 6. in the ff Year of whoſe Reign cap. . 

It was Ordained among other Things, that F any Perſon be found guilty of Treaſon Sc. Whence it plainly 
appears that they took the Law to be, that the Juſtices of Gaol-delivery might hear and determine the 
| Treaſons committed by the Priſoners, and if fo, it follows of Conſequence, that they may take Indi- 
ments alſo before themſelves, of the ſame Offence, and do all other Things nece ary to make lawful 
Delivery of the Priſoners of all Kinds out of the Gaol, whether by Execution of, or by diſcharging, 
them. And. 111, 112, 113. 26 Eliz. pl. 156, Anon.———* Quzre if he means pl. 24 S. P. 2 
Hawk, Pl. C. 24. cap. 6. S. 4. ſays, that this is not only warranted by very great Authorities, but 
alſo it ſeems mote agrecable to Reaſon; For ſince the Words of the Commiſhon are general, and in- 
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clude all Priſoners alike without any Exception, why ſhould thoſe who abe accuſed of Freaſdn . 

ſtrued to be oiit of the Meaning of them more than others ? eſpecially conſidering, that the greater the 

Crime is for which a Man is impriſoned, the greater Hardſhip it is for him to lie under the Terror of a 

Proſecution for it; without being admitted to an Opportunity of clearing his Innocence. 
15. By 33 H. 8: 20. They may —— ſuch as keep unlawful Gaming 

Houſes,” or uſe unlawful Games. By 5 Eliz. 3. par. 9. they have Jurit- 

diction over Perjury and Subornation of — . againſt the Form of that 

Statute: By 8 Eliz. 3. they may puniſh thoſe who tranſport Sheep alive. 

By 23 Eliz. 1. par. 9. they may inquire of, hear and determine Offences 

1 that Statute in not coming to Church; and generally they have the 

like Power in other Statutes, creating new Oftences, Which it would be too 

oy us particularly to ſer down in this Place. 2 Hawk. PI. C. 27. cap. 
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(A)+ Juſtices Ttmerants. te Uk , There is na 
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Originally 


x. Juſtices Itinerants were fitft Otdained + by H. 2. wha pfvined the 7d for, 
1 Realm into 6 Circuits and appointed z Juſtices for every Cir: f „e . 
| of | 
cuit. Speed. 467. Janus Anglorum. 10. — — 
tries, and that ſuch as had Franchiſes mig lu claim tbem; they were cated Juſticiarii in Itinere, or Itinerants, 
in reſpect of other Jwſtices that were Reſidents. In the Black Book in the Exchequer, cap. 8. they are 
called Jufticiarii Deambulantes and Per luſtrantes; their Authority was by the King's Writ in Nature of 
a Commiſſion, they had Juriſdiction of all Pleas of the Crown, and of Actions, veal, perſonal and mixt; they 
rode from 7 Years to Years;-in what County ſoever they came, all ether Gorts, during the Eyre, ceaſed, 
and all thoſe Pleas in that County, or arifing there before any other, the Juſtices in Eyre might proceed 
upon as the others might have done. 4 Inft. 184. cap. 33.-=——Burt as the Power of Puſtices of Aſſiſes, by 
many Acts of Parliament, and other Commiſſions, inrrea ſeri, ſo theſe of Juſtices Itinerants by little and little 
vaniſhed away. Co. Lit. 293. b. 4 34 1. | ; 1281 ATOW 4 £97 - 
22 H. 2. being Anno. 1176. and that it was done Commilni Qiagen Nane Prynne's Animadver- 
ſions on 4 Inſt. 150. cap. 33 — And Sir Henry Spelingn in his Glo * 'erbo Iter, accordingly, and 
ſays that there were 2 Jorti of Juſtices Itinerant alli maus itinerabant; alli Fbreſtas. Comitatus itine- 
rantes Nova aucti Authoritate ſub Rdouardo 3. hoc exuerunt Nomen & Juſtitiarii Aſſiſarum ſunt exinde 
nuncupati. Qui Foręſtis deſignantur, Hodie priſcam retinent Appellationem, alter Foreſtis Ciſtrentanis 
alter Ultra- trentanis conftiturus.  _ PPP 
2. Henry de Braibrock a Juſtice. Itinerant being ſurprized in Time 
of D. 3, by Falcalius,and impriloned, becaule 30-Derdicts had pas 


| him; by Aﬀent of Parliament the King went in Perſon with 
os — n Siege of the Place, and ed him 
0 * ECD, 513. | ine ern 

3. They were to inguire of Eſcheats, Lands, Chum hes and Women in the 
King's Gift, and of Caſtle- Guard, Who? How. much? And where ? 
So as they had the Work ot Eſcheators, and made their Cixeuits ſerve as 
well for the King's Profit as Juſtice to his Subjects; they uſed to tabe 
Fealty of the People to the King ar one certain Time of rhe Year and to 
demand Homage allo. Bac. of Government 1ſt. Part 199. cap. 62. ; 

4. Before every , e they went about to the ſeveral Tenants in 
Ancient Demeſne, and to the King's Borough: Holders in every County 
within their Diſtrièt, and there they demanded an Aid, which was in the 
Nature of a Gift, or Auxilium tomards the King's Expedition, and if 4 
could not then give, the King, at the End of che Expedition, might Tal- 
lage to a Tenth ; and after Tallaging of the Metropolis the Juſtices in 
Eyre went thro their proper Circuits and Tallaged all the King's Te- 
nants in Ancient Demeſne, and Bur age Tenants; and when any Aid was 
given, or the Juſtices alete any. f age, bey returned che ſame out of 
2 ou Hors to the Juſtitiatii Reſidentes\in the Exchequer. G. Hitt. 

lew oft. xchequer 28, 2 99. AA LEES 
5 5 — I | (B) Juſtice 
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*Thiisn (B) Juſtices Itinerants and others ¶ puniſbed./ 
Roll is Let- n 1 en it ing een. K 1 1 
ter (A) 1. IN Time of H. 3. Sir Henry de Bath, in a Circuit, n 
ro him 200. Land, fur which he was impeached. Speed 530; 
A Juſtice of 2. E. 1. Depoſed diverſe Juſtices, and fin'd them for Bribery: 
3 my Speed 545. ET p . 1 12 mY 17 0 4 0 | HS 8 
indicted o U in 15 * 1 5 ieee £33% S771 IS 
taking of Money, and other ſuth Paget but not of, that which goes in Galler 4 Record, as to ſay that 
he altered the Record from Treſpaſs to Felony, and the like, which falſifies the Record. Br. Indictment, 
|. 50. cites 2 R. 2. 9. —— And where a Juſtice of Oyer and Terminer was arraigned of ſuch Of- 
. he demurr'd upon the Indictment, and the Juſtices held the Indictment void; For at goes in 
Defeaſance of the firſt Record; Quod Nota. Br. Indictment, pl. 14. cites 27 Aſſ. 18. f 
Mr. Selden, in his Notes on Eadmer, gives us the Laws and Cuſtoms which William the King granted 
to all the People of England after his ſubduing the Land, and which are faid to be the fame as King 
Edward his Kinſman obſerved before him; the 5th whereof is, Qui falſum tulerit Judicium aueram 
ſuam perdat niſi Tattis ſacro ſanctis (Evangeliis) probare poterit ſe melius Judicare non potuiſſe. And there 
86. No. 41. De Judiciis, beginning about 14th Line, it is, Sil ne pot aleier, quod plus Recti facere 
nel ſont ſi perde la Franchiſes fi af Rei nel pot racheter a ſon Phaiſir. Ei f ſit 1 Lege fit Foris- 
factura de Lahslite, fil alaier ne ſe pot quod ne ius ſcire ii ſolt, & quod red Jagem & rettum Ju- 
dicium recuſaverit, ſit Forisfactura erga illum, cui jus hoc pertinuerit n fit erga Regem vi. Libre, ſi ſit erga 
Comitem XL. ſolidi, þ ſit in Hundredo XXX. Solidi, et erga omnes i cons qui Curiam habent in Anglia co 
eit ad ſolidos Anglicanos. In Danorum Lege ui rectum Fuullcium recuſaverit, fit is in Miſericordia de [uo 
Tahslite, nec bene faciat Querelam Regi de hoc quod quis ei defecerit in Hundredb aut in Comitatu.— — 
What is in the Roman Character is left by Mr Selden untranſlated, which (as my Time is not w ad- 
vantageouſiy employ d, as that Great Man's Was, ſo much to the Benefit of the Learned Part of Man- 
kind) I will eſſay the turning into Engliſh, and if the Reader likes it, he may content himfelf wi 
it, but if not, he may amend it, and if a miſtaken Gueſs, ſhould contribute to the making a Right Or 
it would give me ſome Satisfaction. I ſhall — the firſt Part of it thus, viz. If he cannot all 
or make his Law, bat he knew not to do more Right, ſo as he loſe his Franchiſe to the King, To 
ſhall not redeem jt at his Pleaſure. : And ſo in:the Dane-Law it is a Forfeiture of Lahslite, if he cannov - 
make his Law or ſwear that he knew not hotu to do better Sw. | I 100 


3. Sir William Thorpe, who had been Ch. J. of B. R. was indicted, 
for that he Cepit Munera. co I ſuum, viz. of R. S. 10 l. of 
. 201. of D. 40 J. &c. And King E. 3. appointed three Earls and two 
Lords to examine this Matter; and he being charged with it could not 
deny it. The Judgment was, that he Malitioſe Falſo & Rebelliter hav- 
ing broke his Oath &c. be hanged ; which Ld Coke calls a ſtrange Judg- 
ment,, and takes Notice that there was neither Felonice nor Prod: 


Itorie in 
the ſaid judgment. See 3 Inſt. 145. cap. 68. and 223. cap. 101. and page 

224. he ſays it appears by Fleta. lib, 1. cap. 17. S. Cum igitur non fit &c. 

that the Puniſhment of a Corrupt Judge that received Gift or Reward 

* Fleta. 19. Was, * ſi inde convictus l ar 9 dg aConcttioRegis excluda- 
cap. 17. S. 19. tur, Terraſque, Res, Reddirus, & Proventus Bonorum ſuorum amittat 
der unumAnnum ; qui, {i Proventus non habuerit, puniatur per Diſcretionem, 
cretum Regni & Conſiliariorum Regis, ab ſays that what Fleta calls 
Sacramentum Juſticiariorum, in Vet. Magna Charta is called Juramentum 
Conſiliariorum Regis; For the Judges of England are of the Rings Coun- 

ſel for, in, and concerning the Laws of the Realm. 3 


, 
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15 5 41 (C) Their Original and Power. 


1. THE King's Bench is Eyre and more than Eyre; For if the King's 

Bench comes into the County, where any Enn in Eyre is; 
the Eyre ſhall ceaſe, and the Juſtices at theit coming ſhall ſend to all 
the Fuftices who have Power of Oper and Terminer of Felony and 
Treſpaſs, that they ſend before them all Indittments not determined; and 
ſhall ſend for the Records in their keeping; and all the Stewards of the County 
ſcall come and put in their IndifFments; and allo the Coroners their Rolls; 
Per Shard. Br. Judges, pl. 16. cites 2) Af 1. & 2. "FM po 1 
es Wes! 4 


FR Juſtices Itigerants. _ MX 


. The Juſtices in Eyre after the Eyre is determined ſhall put their Re- 
cords in Bank, Which is Banco Regis, and the fame Execution, and the 
ſame Form of Execution (as before Juſtices in Eyre) ſhall be determined 
before the Juſtices of Bank. Quod Nota bene. Br. Judges, pl. 8. cires 
4 H e e J Wor no, 
3. If Phas art held in the County, and after the Juſfices in Eyre come The C. B. 
into the ſame County, now the Judices in Eyre fall hold thoſe Pleas which ſhallceaſe by 
were held in the County before tliem in the ſame Manner. a3 they were 15 e 
held before the others in the County, and they ſhall adjudge Execution upon ces in 5 * 
any Recovery had in the County in the ſame Manner as the others ſhould Br. Jurif- 
do by Fieri Facias or Elegit, and yet there ate other Juſtices and another diction pl. 


| "$ 2 | ; 116. cites F. 
Court, and this Caſe was granted by the Juſtices. 15 H. 7. S. b. N. 
Inſt. 185 
| „„ RE SLSE, 
— Con eas SL IE. Ed, Im, TT T—— Batthatthey 
— — — — — 1 to B. 
| 4 1 M 27 " 
5 . Nette 
a r BOO 217 ed en | 
$9 I 131 41 Eat n as. rn 
| 1.00 4 1 11101 5 I $ 


(A) Who may juſtify the detaining of a Thing till Sas ge tas 88 
NS as ne AG * rr kis faction. e: 1 (B)—Treſ- 


| RET Ca Und = C 
1. II I fend my Cloarhs to a Taylor to make, he may keep them 
till Satiskäction for the making. Tr. 3 Ja. B. K. Per 
| a 11 ü : | | ; 


„* 
* * 


Fol. 92. 


1 


ams. | SRep. 147. 
„ . in the 6 Car- 
| Hob. 42. Mo. 877. Roll. R. 449. per 


8 Caſe —— Palm 223. —Cro. C. 272— 
eridge in Caſe of Robinſon v. Walker. ED WLAL ET 6 
And he is not compellable to bring the Clothes Home, or deliver them; until he be paid for them, or 
be ſatisfied upon the Delivery, and that is to be proved xpon Evidence. Cro. J. 626. Mich. 19 Jac. B. 
Roe Perkins. But he cannot ſel] 8 cauſe the keeping n is no Charge, as a 
orſe is to an Inn-keeper. Yely. 67. Trin 3 Jac. B. K. in the Hoftler's Caſe. 


2. But if J contract with a Taylor chat he ſhall have ſo much for the 

making of my 1 he cannot keep them till Satisfaction for the 

mählti. Tk. 3 Ja. B. B. per woilttams, e BE 

3. If the Lotd, who has Eſtrapes by Preſcription, takes an Eſtray 8. P. Br. Juf- 

and "proclaims it according to the Law, and keeps it for diverie cation, pl. 

Months, and after, within the Pear, the Dwner claims it, tbe Lord 1. <= _4# 

may juſtify the detaining of it tilt amends made for the eating. 5e Eftray 

Palch, 5 Ja. B. between 72y%r and James, Per Curiam. 44 E. (E). 

1 otherwiſe it is if the Lord works the Eftray ; For this makes dee Eſtray 

him a Lortfeaſor. Mich, 13 Ja, B. per Michas. c). 

5. Ir the Lord of a Pair hath uſed to have Toll for every Beaſt 

ſold within ir, and upon a Sale the Lord ſeiſes the Beaſt ſold for JNon- 

Payment of the Toll, he may juſtify the detaining of it till Þay- 

ment of the Charge which he has had in * keeping it, as well as Pay: {ons ) 

ment of the Toll. Mich. 13 Ja, B. per Nichols. © "diag 
6, I A. poſſeſſed of Beaſts delivers them to B: to paſture for 12 fl. Cro. C. 271. 

a Week; gnd after A. ſells them to C: and C. comes to B. and de- 3 

mands of him to deliver them, and he refuſes to dellver them till 

Satisfaction given for the Paſture; this is not lawful,; For he ought 

to have his Remedy for the Paſture againſt A. who made the Con-. 

tract. Mich. 8 Car. B. R. between Chapman and Allen, adjudgeyd 

upon a ſpecial Verdict in a rover and Converſion, where C. brought 


— .. 


"Trover and Converſion againſt B. and all this Patrer fo ound; and 
that B. after the Demand made by C. upon JPapment kor the | 
ture by A. delivered them by Command of A. to a Stranger, 1 
a Converſion. And this Intratur. Pil. 7 Car. Rot. 419. 

7. Carrier may detain for his Hire. Per Holt Ch. J. 2 Salk 654 Mich. 

10 W. 3. in Caſe of Hartford v. Jones. 


5. P But if 8. Every Maſter of 4 Ship may detain Goods till be be paid fot cham, 


8 — that is firs their 88 8 per Hol Ch. 8 12 Mod. 447. Paſch. bs Wes 3: 
ſeſſion of Anon. An 
them, he can- 3 * 8 


not retake them. per Holt Ch. J. N Paſch. 13 W. 3. Anon. 10 8 nail wen: 


plots | . 
So if B. has a 1. IF A. flings his Corn into B's Boat, or A. loads his Corn in B's 
Heap of Cn; Cart, or A. puts a Saddle on B's Horſe, and then puts him into his 


and A vi own Ground; In this Caſe, B. may very well take his Cart and 


l 
— it Boat and Horſe away, and keep and detain the Goods, without being any 
B's. Corn. B. Treſpaſſor, and ma) "juſtify the detaining till A. brin his Action of 


ſhall have all Detinue to recover them; or his 3 for them. ulſ. 96. — 8 
e Corn, 
becauſe this Jac. B. R. Anon. 


was done by L 
A. of his own Wrong. Cited by Coke Ch. J. 2 Bulſ. 32 ina of Mard v. Exre, as ad} in 
the Caſe of Shordiſh v. Moore. o it 1s in the y, if two being at Play, and the one of 
_ will intermingles bis —_ in the other's Heap of Mone yi * ſhall now have all; For this is done 
126 him of his ewn Wrong, Per Oe Ch. J. who ſaid it was ſo adjudged in one Sir Richard Partin's 
Caſe; becauſe his own p 8 Mone Yo cannot now be known, and therefore this intermwgling 
being his own Act and of his own wende y the Law he fhall loſe all; For this is done by hi only 

as a Trick thinking thereby to deceive the other Ibid. | „„ +» SHINES 


3. Deeds depoſited for Security of Money y borrowed will not bedecreed to 
bedeliver'd up xp hens of — Money. Fin. R. 10. Mich. 25 Car. 2 
Fitzjames v. Fitz e er 58. Hill. 25 Car. 2. Newman v. Jones and FTreſilian. 
Sb 7 — of Goods caft away till they oy for their Pains is 
good; and Salvage is allow'd by all Nations. alk. 654 Mich. 10 1 
3. B. R. Hartford v. '. Jones. 4 


2 (00 Where Land ſhall be . f as 7 5 Or Mary 
L. .. . Ab. as Land. 


Af Arriage ent to lay Money out in Land e 
ern — Uſes, Remainder to 5 Uſe of the Right Heirs of che Hu- 
To pay to the band, after che Husband's and Wife's Death without Iſſue. The Money 
Executors unlaid out was decreed to the Heir. 2 _ 2. 2 Chan, Rep. Ps — 


= 1.7 oy v. Atkins. . 

ife di 

leaving Ifſue, and the Iſſue died, and the Husband received a Part, and deviſed the Reſidue for par- 
ment of Debts, as Part of his * Eſtate, it was decreed to his Executor. * Rep. 30˙ 4 7 


x. Ferrers v. Ferrers. 


But where 1. 
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2. A. marry'd M. the Daughter of J. S. with whom A. had 15001. 
M. died leaving two Daughters, A. enter d into Articles with J. S. that 
the 15007. Portion, and 1500. more, which he gave out of his own 
Eftate, ould be ſecured for a Purchaſe of Lands, or Leaſes of Lands, and 
aid ro the Daughters at 21, or Marriage. Per Cur: If the Money had 
bears ifrveſted in Land, and the Daughters died before the Day of Pay- 
ment, the Lands would have gone to the Heir of them, but Vince it is in 
„if both die before the Time, it ſhall go to the Father, his Exe- 
eutors and Adminiſtrators. N. Ch. R. 36. 14 Car: 1. Wentworth v. Voung. 
J. S. before and in Confideration of Marriage with J. D. enter d into "Ot 
ticks under Hand and Seal, 40 foige 1007. in the Hands af J. N. to be b, © cited 
ini ont in Land foi the Life of J. D. the Wife for a Fointure, with Re. t. of - "wa 
mainder over. The 1007. was lodg'd accordingly ; after J. S. dies, and Rolls. Paſch. 
a Creditor of F. F. ſues the Wife bis Adminiftratrix. Upon a ſpecial Ver- 1688. as the 
dict finding as above, the 1097. was PR Wt ho be Aſſets at Law; 9 = of "I 
or the Intent being that the 1007: thould be veſted in Land, it was ee 
to be no longer look d upon to be the perſonal Eſtate of J. S. 3 Chan. S. C. cited 
Rep: 217, 218. 0 Ld C. Jefleries, as a Cafe in Ld Hale's Time Arg. Willi- 
4. Bargainer dies, Part of the Parchaſe Money being paid, but the Title 74 
not being good, che Bargainor paid Intereſt, and the Bargainee paid —_ 
Rent, and died belore any Conveyance. | Decreed the Money paid to be 
Part of Bargainee's perſonal Eſtate. 2 Chan. Rep. 139. 30 Car. 2. Cot- 
ton v. Cotton. | | e e eme 
5. A. on Marriage with B. ſettles a Jointure, and . covenants to lay out 
as much Money on Land as will purchaſe lac. per Aan, to be ſettled on B. 
for Life, Remainder to the Heirs of A. A; dies inteſtare without havin 
made any ſuch Purchaſe. B. adminiſters. The Heir brings his Bill to in- 
force B. to execute the Covenant in Specie, that ſo the Land might come 
to him after the Death of B. but the Court diſmiſſed the Bill. 2 Chan. 
Rep. 271. 35 Car. 2. Langton v. North. 1 0 1 
. Money by Marriage Articles was to be laid out on Land, to be ſettled Ibid. 477. 
To the Uſe of Husband and Wife for Lite, Remainder to the Iſſue, Re- 4 3 1687. 
mainder to the Husband in Fee. Proviſo, if the Husband die without Iſſue, ©" 
the Wife might ekt7 to haue the Land or Money, and had ſix Months Time 
to make Election. The Husband died; No Purchaſe was made. The Wife 
was Enſeint of a Daughter born ſoon after the Husband's Death, but died 
at a Month old. "The Wife was Adminiſtratrix both to Husband and 
Child, and elected within the ſix Months to have the Money, and gave 
Notice to the Plaintiff the Heir and Brother of the Husband. The Bill 
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not being brought till after the Death of the Daughter. North K. di. 


miſſed the Bill; but without Coſts; but in Mich. Term 1687. Jefferies C. 
decreed for the Heir. Vern. 298. Hill. 1684. Kettleby v. Atwood. 


7. Money of Infant invefted in Land by Truſtees of their own Heads, So by Guar- 
who AY: 4 in his Minority, is ſtill to be conſidered as perſonal dian. Arg. 2 


Eſtate; For an Infant cannot give Authority for, or conſent to it, and he e Bs 
might have diſſented to it at his full Age; and the Land is but in Na- niss Caſe. 
ture of a Mortgage or additional Security for it. 2 Ch. Rep. 377, 1Jas 
2. Winchelſea v. Norclifflf. 
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reed, 
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Land. 


71. 
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chaſedthere- ſuch Caſe limited to the Heirs of the Husband. © Wins's Rep: ths 


wen Heir dites it as in Ld C. Jefteries's Time. Sir Jonathan Arkins's Caſe. 
ne Wife, or the other 15001. or the Land to be purchaſed therewith to go to the Heir of the Husband. 
Ibid, | | 


9. Money, agreed to be laid out in a Purchaſe for better ſecuring a Foin- 
ture, was not laid out during the Husband's Lite, and the Husband died 
without Iſſue of the Marriage, was decreed by the Mafter of the Rolls 
to the Widow, in Satisfaction of what the Jointure ſettled. on her was 
ſhort of the Agreement. 2 Vern. 5. Tr. 1686. Wharton v. Wharton. 
10. Money by Marriage Articles was to be laid out in Land, and ſet- 
tled on the Husband and Wife and their Iſſue, Remainder to the Heirs of the 
Wife. The Wife died, and after the Husband died. The Money ſhall go 
to the Heir of the Wife, and not to the Adminiſtrator of the Husband. 


; 2 Vern, 101. Paſch. 1689. Lancy v. Fairchild, | 
S. C. cited 2 11. Lunatick's Money inveſted in Land by Committee was decreed to be ſtill 


. © 


* 353. accounted as perſonal Eſtate, and to go to the next of Kin, and not to the 


Heir, and if the next of Kin will not take to the Land, the Committee 


muſt, and anſwer the Money. 2 Vern. 192. Mich. 1690. Audley v. Audley. 


So if Partof 12. A. under Hand and Seal articles to ſel] Land to B. but without any 
= _ other Execution thereof, they by mutual Conſent go off, the Bargain, (by 
che 7 Bar. releaſing each other, or cancelling the Articles &c.) and then the Bar- 
gainor re- gainor dies indebted; This ſhall not be Aſſets. 3 Ch. R. 220. Hill. 1690. 
222 and E. of Pembroke v. Baden. : 100 n 
they agree to 2 4 „„ ·⅛˙ he hs” as tad a 0 23 
go off as aforeſaid, and then the Bargainor dies. Ibid.———Bt if the Bargainor dies, Part of the 
oney having been paid him, and no Conveyance made to the Bargainee. As the Bargainee had a Re- 
medy in Equity to compell the Heir of the Bargainor to make the Conveyance on Payment of the 
Reſidue of the Money, ſo the Heir may be forc'd oy Creditors to convey, and the Bargainee to pay the 
Money as the Teſtator's perſonal Eſtate, and it ſhall be Aſſets to them in Law and Equity when paid. 
3 Ch. R. 220. E. of n v. Baden. 2 Vern. 21 5. S. C. & P. but cites it decreed by Jefferies C. 
with Aſſiſtance of Maſter of Rolls and 2 J. that the Purchaſor, being willing to go off, ſhould be 
repaid, and his Purchaſe diſcharged. But per Lords Commiſſioners decreed, that the Purchaſe go on 
and the Heir convey, and the Money be paid to the Executors. It ſeems that after ſuch Contract, 
the Bargainor dying, the Bargainee and the Heir of the Bargainor cannot, by N to break off 
the Bargain, prevent the Executors of the Bargainor from having the Money, tho' no Debts are due; 
For that the Teſtator having done an Act, whereby he intends to deprive the Heir, and make it a per- 
ſonal Eſtate, carinot prevent it after. 3 Ch. R. 221. E. of Pembroke v. Baden. N ok 


* 3 Ch. Rep. 13. It was agreed by Marriage Articles, that 500 J. Part of the Wife's 
| 9 Portion, ſhould be placed in the Hands of A. and B. to be put out at In- 
0 tereſt till it could be inveſtcd in a Purchaſs with the Conſent of the Husband 


N. Ch. R. and Wife of Lands &c. to be ſettled on Husband and Wife for their Lives, 


65.08 and the Life of the Survivor of them, Remainder to the Heirs of their 


Chan. Caſes tyyo Bodies, Remainder to the Heirs of the Body of the Wife, Remain- 


N der in Fee to the Wife's Brother rhe Plaintiff. Wife dies without Iſſue. 


}| Vern. 2 


ed 


agreed by Tenant in Tail, and might have barred the fdue. Per Commiſſionet 


1 Hutchins Contra, that the Intention was plain, and that the Husband 


be laid out became only Tenant in Tail after Poſſibility of Iſſue extinct, and con- 
upon Lands, ceived this Caſe govern'd by the Caſes of * Mhitwick v. Jermin, + Law- 
andnotb<ins rence and Beverley, + Annon v. Honeywood, and || Rettleby v. At- 
4 he wood. 2 Vern. 227. Paſch. 1691. J Symonds v. Rutter. 
have IM a Purchaſe been made.. Cha. Prec. 43. 1 C.. 2272 e 002 
; 134. A. had Iſſue two Sons B. & C. and two Daughters M. & N. and 
by Will deviſed to M. and N. 5501. a Piece, and ordered that it ſhould be 
laid out in a Purchaſe of Lands by his Executors within a Year after his 

Deceaſe, to the Uſe of M. and N. and the Heirs of their two Bodies, and 

f 
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F either of them die before Marriage, then 150 l. Part of the Portion of her 

ſo dying, Or it the 1100 J. ſhould be laid out in Land, then ſo much Land 

as ihould be of the Value of 150 l. ſhould go to the ſurviving Sifter, and 

the remaining 4ool. or Land of that Value, it the Purchaſe be made, 

ſhould: go ro his rwo-Sons equally to be divided between them and their 

Heirs, _M. died unmarried, N. ſurvived and married J. S. The Sons 

died without Iſſue, and afterwards N. died without Iſſue. The Money was 

not laid out in Land, but the Heir at Law claimed the whole 1100 J. as 

Land; becauſe had it been laid out, the Land would have deſcended to 

him. But decreed the 5501. and 1507. to the Husband; the Adminiſtra- 

tor of N. Hill. 1692. 2 Vern, 284. Abbot v. Lee and Cuthbert. 

15. Money ſhall in many Caſes be conſidered as Land, when bound by 

Articles in order to a Purehaſe; but whilſt it remains till Morey, and 

no Purchaſe made, it ſhall be deemed as part of the perſonal Eitate of ſuch 

Perſon, who might have aliened the Land, in Caſe a Purchaſe had been t 

made. 2 Vern. 296. Trin. 1693. in Caſe of Chicheſter v. Bickerſtaff _. 

16. Money by Marriage Articles is to be paid by the Woman's Father; 5: C. cited 

The Husband, within three Years after the Marriage, is to advance the n 

like Sum, and both to be inveſted in Land, and ſettled oz the Baron and Talbots 

Feme, and their Iſſue, Remainder to the right Heirs of the Baron. With- Time, 88. 

in a Year of the arriage the Wife dies, and within a few Days after the but Ibid. 90. 

Death of the Wife, the Husband dies, makes a Will, and A. Executor, 14 C Hl, 

and B. Reſiduary Legatee. The Heir of the Baron brought a Bill againſt i; is +2 4 

A. the Executor, and who was likewiſe the Wife's Father, to pay him the Court, in 

the 1500 l. as Land. Per Cur. this Money, though once bound by the that Cate, 

Articles, yet when the Wife died without tr became free again, and was at fn Neon 

the Diſpoſe of the Baron, as the Land would likewiſe have been, had a Pur- which in- 

chaſe been made purſuant to the Articles; and therefore would have been duced it to 
ets to a Creditor, and muſt have gone to the Executor or Adminiſtrator think, that 
the Baron; and this Caſe is much ſtron ger where there is a Reſiduary l 4 * | 

Legaree; and therefore diſmiſſed the Bill. 2 Vern. 295. Trin. 1693. looked upon 

Chicheſter v. Bickerſtaff. NS e the Mone 


TR CES | | | W | as perſona 
Eftate ; For otherwiſe the Authority of that Caſe is not to be maintained, being contrary to all former 
Reſolutions, and alfo to a late one in the Houſe of Lords, of the Counteſs of Warwick y. Edwards. 


17. A. agrees for the Purchaſe of Land incumbered with Mortgages 
and Judgments ; The Purchaſe Money was lodged in an indifferent Hand 
to diſcharge the Incumbrances, on ſettling the Quantum, and execuring 
Aſſignments ; bur the Purchaſor dies in the Interim, and left vt Aſets 
ſufficient to pay his Debts on Bond, Lord Wright held, that the Money was 
bound by the Agreement, and mult be applied to pay off the Incumbran- 
ces on the Land. Ch. Prec. 174. Mich. 1701. Farr v. Middleron,—— 
The Lands and Money are mutually bound by the Agreement. Per Ld. 
Harcourt, Hill. 17111. Ch. Prec. 323. Greenhill v. Greenhill. 

18. In Equity, Land agreed to be ſold ſhall go as Money, and Money 
agreed to be laid out in Land as Land; Bur Ouære, it Money be arucled 
to be laid out in Land in a Marriage Settlement, upon failure of I ue, 
and there is no Iſſue, but Debts by fimpie Contract, whether this Money 
ſhall be taken as Land, and thereby defeat Creditors ? Mich. 4 Anne. 1 
Salk. 154. (ſeems to be the Author's own Memorandom, and Quæ re.) 

19. A. betore his Marriage with M. agreed by Articles 10. add 7oo J. to e T 
Moo 1. Portion, and the Securities for the Montes were gſigned to Truſtees, to the Ld C 
and agreed 7o be inveſted in Land, and ſettled on A. for Life, Remainder to Cowper, this 


Decree was - 


AH. for Life, Remainder to the firſt Cc. Son in Tail Male, Remainder to achrmed. 
Daughters, Remainder to the right Heirs .of A. They intermarried ; A. Paſch. 1715. 
died without Iſue, but made his Will, and deviſed ſome Lands ro M. and Wms's Rep. 
deviſed the re/t of his real Eſtate in the County, and City of York, and-elſe-. Ther 3 
where in Great-Britain, to F. S., And gave his perſonal Eſtate, and all his Ah Prec. 
Securities for Monies, to M. whom: he made Executrix. Many f the Se- 400. SC 
(urities remained anaſtereu; But ſerie of the Money had been put cut non Paſch. 1713. 


other 


LO 


by Name of offer Securities, and was mentioned to be in Truſt fot A. his Execntors und 


Linguen v. FU | f | es T7 jy 9, 
— | Bn Adminiſtrators, Lord Harcourt ſaid, that the Articles had, in Equity, 


| changed rhe Nature of this Money, and turned, it as it were, into Land; 
dier o ene and therefore, as to ſo much of che 14od I. as is ſubſiſting upon the Secu: 
Point here, rities, on which it was originally placed, or on any other r 


or = where no new 'Truſt has been declared, it ought to be conſidered as 


being placed Eſtate; But whereas 25e J. part of the 1400 1. had been called in by A: and 
out on diffe- placed out on other Securities, on a different Truſt, chat ſhall be taken 10 de 
rent Truſts, perſonal Eſtate; Foraſmuch as there being no Iſſue of the Marriage, it 
NN / 35 was in the Power of A. to alter and diſpoſe of it, as againſt the Heir at 
— agreed, Law, though not againſt M. and this placing out upon different Truſts, 
to be inveſt- he took to be an Alteration of the Nature of it, ſinoe his declaring the Truſt 
ed in Land, to his Executors ſeems tantamount with his having deelared,” that it 
_—_ . ſhould not go to his Heir. Wms's Rep. 192. 1)6. Mich. 1011. Lingen 
Land; and V. Souray. 15 | | e b FT | | © 11 N f 5 | 
that the per- ; . "IL POOL, ant Jes N19 7 Sx. mm 
ſonal Eſtate deviſed to her being much more than the Proviſion intended by the Articles, it muſt be 
taken as a Satisfaction of what the would otherwiſe be intitled to by the Articles. Abr. Equ. Caſes-x45; 
pl. 5. S. C. but is an Abridgment only of Ch. Prec. and has not the PaintinWrms's Rep 8. C. ci 
Arg. ſays, that it appears by the Decreral Order, that there was an Aſſignment of Securities to Tu- 
tees to be laid out in Land, and ſettled, but that, ſome Time after the Marriage, the Husband called 
in ſome of the Money himſelf, and ſettled it uponthe fame Perſons as by the Marriage Settlement ir 
was to be ſettled upon, and afterwards,” by Will, deviſed his perſonal Eſtate to his Wife, againſt whom a 
Bill was brought by the Nephew as Heir at aw, and it appearing that 7 oo l. remained upon the ft 5 
rities at his Death, as at the Time of the Settlement it was decreed, that that 00 l. fnould be up- 
on as Land, but the other which was actually taken out by him ſhould not be bound, and that The lie Dif- 
tinction was 11 March. 1718. at the Rolls, in the Caſe of Chaplin v. Forner.. Sel. Ch-Cxſts in 
Ld. Talbot's Time. 87, 88. Paſch. 1735. in Caſe of Lechmere v. Lady Lechmere. Bur Lord C. 
Talbot diſapproved the Diſtinction, and ſaid, that none of the Caſes did, nor was there any Thing 
in Reaſon, to warrant it; and that he was no ways ſatisfied, that that Caſe was reſolved upon that Rea- 
ſon ; For in that Caſe, the Husband had altered the Truſts and the Limitations of it: Beſides, ia that 
Caſe no- body had an Intereſt but himſelf and his Wife; and the Court, as appears by the Decree; laid 
reat Streſs upon the Change of his Intent appearing by changing the Truſt ; And in the Caſe of Chaplin 
. Forner, the Husband alone was to have the Benefit of the Articles, and ſo neither of thoſe Caſes 
like the Caſe of Lechmere v. Lechmere. Ibid 91, 92. | 8 N 


” 


hy 


20. A. on his Marriage with M. conveyed Lands in Truft for himſelf for- 
Life, Remainder to Truſtees to ſupport 84 Remainder 70 22 2% He. 
mainder to 7he firſt &c. Son in Tail Male, Remainder over; and affjgned 
Ban ker s Aſſignments, (which are perſonal Eſtate, and go to the Executots) 
to the ſame Truſtees in T1 ruſt to pay the Profits to ſuch Perſons as would be in- 
titled to the Land ſoſetthd ; And in Caſe the Principal ſhould be paid in acs 
cording to the Act of Parliament, then the Truftees ſhould lay the Monies- 
out in Land, to be ſettled to the ſame Uſes, A. died without Iſſe; The 
Brother and Heir of A. brought a Bill againſt M. and A's Executor; and 
it was decreed, that theſe Annuities, or Banker's Aſſignments, being re- 
deemable by Parliament, were as a Mortgage aſſigned ro Truſtees, and 
directed, when paid in, to be inveſted in a Purchaſe, and ſettled as the 
Fee wats, Lands were above ſettled; And therefore, though M. was to 
have an Eſtate for Life in the Annuities by the Jointure Deed, yet aſter 
her Death the Annuities ſhould not be looked upon as perſonal Eate, ſo as 
to carry a Moiety, by the Cuſtom of London, to her Repreſentatives, 
but as Money directed to be laid out in Land, and to be as real Eftate. to 
go to the Plaintiff after her Death, as Heir of A. Wms's Rep. 204. Trin. 
1712. Diſher v Diſher. 8 e, ee 0190 BLEE 

21. A. died inteſtate, leaving a Widow and two Daughters; "After 
his Deceaſe 2001. in Gold was found hid in a Hole in theWall, and' 2001. 

in Silver in a Box, beſides his Stock in Trade. The Widow in#vefts 
the 400 I. in a Purchaſe of Lands of Inheritance, and ſettles the ſame 
to herſelf for Life, Remainder to her two Daughters in Tail, Re- 
mainder to her Own right Heirs; Both the Daughters died without' 
Iſſue inteſtare; The Defendant as Heir to the Mother entered on 
the Lands; Plaintiff as next of Kin, and as Adminiſtrator to the 
Daughters, brought his Bill to ſubject the Land to the 400 J. EW 
| | | - . refun 
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refund two thirds: thereof, as being perſonal Eſtate belonging to the 
Daughters; and it was. proved, that the faid ſeveral Sums were in- 
veſted in this Purchaſe. The Matter of the Rolls decteed for the 
Plaintiff; but upon Appeal to the Lord Keeper, the yyas re- 
verſed; as being within the Reaſon of the Caſe of Kirk Wa Mebb, 
lately - affirmed upon an Appeal in Parliament, that Money had no 
Ear-Mark, and could not be followed when inveſted in a Purchaſe. 
2 Vern: 440, 441. Mich. 1702. Kendar v. Milward. Lp Ro 
22. A. on his Marriage with M. ſettled Lands, and alſo coveadnted to 
y out 2000 J. (then in Truſtees Hands) in the. Purchaſe of Lands, to be 
ttled on himſelf and his Heirs. A. died inteſtate, living M. and leaving 
Iſſue one Daughter only; but in his Lite-time he received 13501. part of 
the 2000 1. M. took out Adminiſtration; and the Daughter brought a Bill 
tor a fpecifick Pet formance of the Covenant; and alſo tor two thirds of the 
perſonal Eſtate, under the Statute of Diſtributions. It was held by tlie ; 
Maſter of the Rolls, that the remaining 650 l. ought to be taken as Land, 
and go to the Plaintiff as Heir, rhe —_—_— here not being between the 
Father and the Party who was to pay the Money, but bet wixt the Heir 
and Executor, who became intitled to the Money, ſubject to the Covenant, 
and that it was the rather to be deemed a real Eſtate, becauſe it was pars 
4 — Marriage Agreement, and made in Conſideration uf 4 Marriage, and 
arriage Portion 5 And decreed. the 650 I. to be brought before the Maſ- 
ter for the Benefit of the Plaimiff, (being an Infant) but would not decree 
it to be laid out in Land, becauſt if the Plaintiff ſhould die before ſuch 
Diſpoſition, it would go to the Heir of courſe, | Wms's Rep. 483. Mich. 
1718. 1 arm V. Horner. il; 510 Di #1 5G « 4 D911 59G IR £5) | 
23. A. being a Freeman of London, agrees on bis Marriage with M. 
and covenaats with Truſtees, to add 1500 J. to the 1500 J. Hortion of bis 
Wife to purchaſe Lands within two Years aſter the Marriage to be 
ferrled on A. for Lite, Remainder. to Mz. for Lite, in lies and bar of 
Dower and Jointure; Remainder to the Iſſur; A. died, leaving M. and 
two Children. Lord Macclesfield held, that, trom the Articles execured, 
the Money was a Debt, which A. was obliged to pay; that it was no 
part of the perſonal Eſtate from that time, but mutt be looked on as Land, 
and then it could be no Barr of the cuſtomary Part of the perſonal Eftate; 
that the Cuſtom did not operate at all till the Parry's Death, and th en 
whatever perſonal Eftate was left, was to go according to it. Mich. 1718. 
Ch; Prec. 505, Babingron vr, Geno. td oor wh {6 
24. Money was articled to be laid out in Land 70 be 88 rt 
Se. Son in Tail; and becauſe the Court, in order to preſerve the Chance 
to the ſecond Son, would not decree the Money to the eldeſt, but order- 
ed it to be inveſted in a Purchaſe, purſuant to the Articles, the eidgt Son 
got one to lend him a Purchaſe, and to ſettle it, with an Intention \ forthwith 
to ſuffer a Recovery, ind to Rexcomvey the Eftate tothe Heller; Andi though 
all this appeared by the Maſter's Report, yer che Maſter of the Rolls (at- 
ter ſome Heſitation) allowed it. Wms's Rep. 48s: at the Bottom, in an 
Addition there, cites Pafch. 1723. v. Marſh. And the Re- 
porter adds a Quere, whether the Money might not better have been 
paid to the eldeſt Son? i e ene e 49) 1 
25.” On the Marriage of A. with M. the Manor of K. was ronveyed 7 Fhis Pecree 
the Uſe 8 Life, Remainder to the ih Ec. Sun in Jai, Remain- was athrmed 
der to himſelf in Fee. And it was agteed, that 10,000 J. part MI Por- THE. of 
tion, ſhould be veſted in Land, and. ſertied as the Manor of K. was, and Lords. Ibid. 
in the Interim, to be placed out an Securities, and the Intereff to gb as the 1768. 
Rents and Profits of the Manor of K. bn go. A. died, leaving B. his © cred 
only Son; B. the Sen levied 4 Fine of the Manor of K. to the Uſe of © vo 
himſelf in Fee, and died without Iſſue inteſtate. The Manor of K. de- ſaid, he was 
ſcended to E. as next Heit, though otherwiſe a remote Relation, Lord bound by it. 
C. Macclesfield held, chat B. had Election to have made chie Money, or Ser Ch 
to have diſpoſed of it as Money; but then he muſt have done ſomething xo Faber? 
determine lech Election, which is on done in rhe preſent Caſe; * if Ti ne 9e. 
: = there 
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7. there had deen o mack bs a parol Direction from B. for the payment of the 


Edwards v. Lady Warwick. | 


Heir at Law was ordered his 


Abr. Equ. Caſes 396. Collingwood v. Wallis, 


to the ſeveral younger Children of each of his five Nieces, and the Rejidue 
45 ſbould be then living, and in Caſe of their Deaths, then their Shares #0 be 


10, 00 J. to his Adminiſtratrix, he ſhould have had a Regard to it; 
Bur that as to the Fine it was immaterial, B. having as good a Power to 
diſpoſe of the Manor of K. or of the 10,000 I. againſt all bur his Iſſue 
before the Fine as after; and Iſſue he never had; and ordered the Security 
for the 10,000 l. to be aſſigned; But decreed the Arrears of Intereſt, and 
a proportionable Part of the Intereſt of the broken Part of the laſt half 
Year, to be paid to B's Adminittratrix. 2 Wms's. Rep. 171. Trin. 1723. 


26. Lands were deviſed to Truſtees and their Heirs in Truſt to apply the 
Rents and Profits until Sale, for the Benefit of all his Children, A. B. C. 
and D. and the Survivors and Survivor of them equally, part and Share a- 
like ; and on further Truſt, that as ſoon as the Truſtees ſhould ſee neceſſary 
for the Benefit of the Children, they ſhould ſell the Premiſſes, and apply the 
Money for the Benefit of his Children, Part and Share alike ; the Shares of 
the Sons to be paid at 21, and thoſe of the Daughters at 21, or Marriage. 
B. the eldeſt Son, attained his Age of 21, died inteſtate, leaving a Wi- 
dow, and no Child. The Maſter of the Rolls decreed the Lands, thus 
deviſed, to be perſonal Eſtate, and the Widow to have a Moiety of her Huſ- 
band's Share, both of the Rents and Profits received in her Husband's 
Lite, and of the 1 ariſing by Sale; And upon Appeal to Lord C. 
King, tho? it was objected that rhe Lands were not abſolutely directed to 
be ſold, but as ſoon as the Truſtees ſhould ſee it neceſlary tqoniphe: Be- 
nefi of the Children, his Lordſhip held, that this was withi N. . ule 
of Lands, by being deviſed to be ſold, becoming perſonal Eſtat 
the Lands are deviſed to be ſold, and only the time of Sale l 
rection of the 'Truſtees, and affirmed the Decree. Hill. 15 oi 
Rep. 321. Doughty v. Bull. . e e ee ( 

21. A. deviſed Land to be ſol by his Executors, and with 
purchaſe an Annuity of 100 J. a Tear to F. . for her Life, | 
the ſhould maintain her Children; and gave 30 l. to eacl 
raiſed out of the ſaid Annuity and perſonal Eftate, and the 
his perſonal Eſtate he gave to J. S. who died ſoon after the ſa 
Bill by the Adminiſtrator of A. for Sale of the Lands, whi 
ſed by the Heir, Ld. C. King held, that the Intention of t 
to give all away from the Heir, and turn the Land into ' perf 
which muſt be taken as it was at the Death of A. and ought 
altered by any any by Accident, (as by the Death of J. 8 
being made perſonal Eſtate, the Heir ought nor to have the 
Sale; and decreed the Land to be ſold, and the Money, as perſii 
to be paid to the Plaintiff, he paying the Children's Legacies. Mi the 

s. Mich. 17/25. 2 Wm 8 Rep. 308. 


Vates v. Compton. e W op tr 1 
28. Lands deſcended to the Wife were charged with ſeveral Debts 
and Baron and Feme, for Payment thereof, veſted the ſame in Truſtees, 
to be ſold, and the Surplus to be paid to Baron and Feme, as they by 
Writing ſhould direct. They ſold enough to pay the Debts; The Wife 
died; The Husband deviſed all his Lands lying in &c. to his Brother, 
and left a Daughter, Who claimed the Lands; But decreed, that the 
Land muſt be conſidered in Equity, as if actually fold, and mutt go as 
the Money would have gone ; and wherher conſidered as Money or Land, 
it would have gone to the Husband, and the Deviſe good. Paſch. 1727. 


29. A. having five Nieces, his Co-heirs at Law, who had each of them 
ſeveral Children, deviſed a very conſiderable Efate to Truftees,' and their 
Heirs, to be ſold, and to put the Money ariſing by ſuch Sale into five equal 
Parts and Shares, and out of each fifth Part or Share, to pay 1000 J. a+pitce 


of the Money ot each fifth Part, to be paid to ſuch of his ſaid five Mieses 
_ 
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equally divided amongft their young er Children, which fhould be alive at the 


me che Dividends were, or oughr to be, made; Great Part of this Eſtate 
was /old-many Years lince; and the 1000 J. a- piece to the ſeveral Children 
of the five Nieces had been paid; after which the NMieces themſelves, being 
intitled to the Remainder of the Truſt Eſtate, choſe not to have; it ſold, bus 
continued to receive the Rents and Profits thereof; in five equal Shares for 
ſeveral Tears; And they being all now dead, the eldeſt Son of each of 
them claimed it as a reſulting 'Truſt for their reſpective Mothers, and 
that from them it deſcended to their eldeſt Sons as Heirs at Law ; and 
the rather, for that all the Purpoſes for which the Truſt was created, 


being ſatisfied; their Mothers might in their Life-times have compelled 
the o 


ruſtees to have executed Conveyances to them reſpectively, of the 
unfold Eſtate ; and they, as their Heirs at Law, ſtood in their Place, 
and had the ſame Right; And that other wiſe it would be in the Truſtees 
power, by delaying or haſtening the Sale, to give the Surplus to whom 
they pleaſed; And that it was na . Years ago ſince the Fruſt 
was created, and yer great Part of the Eſtate remained ſtill unſold; But 
the Court directed the reſt of the Eſtate to be ſold, and the Money to be 
divided among the younger Children of each Niece, according to the 
Will, as it would have been if the Niects had died before the 1000 J. 


dant, that Plaintiff was not privy: to any of the Conſiderations in the Co- 
venant, and ſo could not compel M. to lay the 30, ooo I. out for his 
Benefit. But if he could, that che 1800 l. a Year Lands deſcended to him 


ought to be taten as a full Satisfaction. But both Points were decreed at 
the Rolls for the Plaintiff, the Heir at Law. And upon coming before 


Lord C. Talbot, his Lordſhip thought, that the Intent of A. was, that 
the 30000 1, ſhould, at all Events, be laid out in Land, and that tho 

the 30,000 7. was not depoſted in Truſtees Hands, (in which Caſe he ob- 
ſerved it ſeemed to be admitted on both 8 that it muſt have been 


looked upon as real Eſtate) y 1 Caſe of the Counteſs of Mar- 
Mo 


wick v. Edwards, where t ney was decreed to go as Land, tho 
to a collateral Heir, who was not within the Conſiderations of the 
Settlement, by which he ſaid he thought himſelf bound, he looked upon 
it as a ſettled Point, that where the Securities are appropriated, the Money 
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do be fold, and the Surplus to be paid to Baron and Feme, as they by 


of Lands, by being deviſed to be 


which muſt be taken as it was at the Death of A. and oug 


there had been ſo much as a paro/ Direction from B. for the Payment of the 
10, 0 J. to his Adminiſtratrix, he ſhould have had a Regard to it; 
But that as to the Fine it was immaterial, B. having as good a Power to 
diſpoſe of the Manor of K. or of the 10,000 J. againſt all but his Iſſue 
before the Fine as after; and Iſſue he never had; and ordered the Security 
for the 10,000 1. to be aſſigned; Bur decreed the Arrears of Intereſt, and 
a proportionable Part of the Intereſt of the broken Part of the laſt half 
Year, to be paid to B's Adminiſtratrix. 2 Wms's. Rep. 171. Trin. 1723. 
Edwards v. Lady Warwick. 

26. Lands were deviſed to Truſtees and their Heirs in Truſt to apply the 
Rents and Profits until Sale, for the Benefit of all his Children, A. B. C. 
and D. and the Survivors and Survivor of them equally, part and Share a- 
like ; and on further Truſt, that as ſoon as the Truſtees ſhould ſee neceſſary 
for the Benefit of the Children, they ſhould ſell the Premiſſes, and apply the 
Money for the Benefit of his Children, Part and Share alike ; the Shares of 
the Sons to be paid ar 21, and thoſe of the Daughters at 21, or Marriage. 
B. the eldeſt Son, attained his Age of 21, died inteſtate, leaving a Wi- 
dow, and no Child. The Maſter of the Rolls decreed the Lands, thus 
deviſed, to be perſonal Eſtate, and the Widow to have a Moiety of her Huſ- 
band's Share, both of the Rents and Profits received in her Husband's 
Lite, and of the Money ariſing by Sale; And upon Appeal to Lord C. 
King, tho? it was objected that rhe Lands were not abſolutely directed to 
be ſold, but as ſoon as the Truſtees ſhould ſee it neceſlary foriyhe. Be- 
nefit of the Children, his 13 held, that this was within ele 

old, becoming perſonal Eſtat 
the Lands are deviſed to be ſold, and only the time of Sale 1e 
rection of the Truſtees, and affirmed the Decree. Hill. 17 
Rep. 321. Doughty v. Bull. | if 

21. A. deviſed Land to be ſold by his Executors, and with 
purchaſe an Annuity of 100 J. a Tear to F. S. for her Life, 4 
the ſhould maintain her Children; and gave 30 l. to eacl 
raiſed out of the ſaid Annuity and perſonal Eftate, and the 
his perſonal Eſtate he gave to J. S. who died ſoon after the faj 
Bill by the Adminiſtrator of A. for Sale of the Lands, whi 
fed by the Heir, Ld. C. King held, that the Intention of t 
to give all away from the Heir, and turn the Land into perf 
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altered by any gun Accident, (as by the Death of J. d 
being made perſonal Eſtate, the Heir ought nor to have thdl 
Sale; and decreed the Land to be ſold, and the Money, as peri 
to be paid to the Plaintiff, he paying the Children's Legacies. Hut the 
Heir at Law was ordered his Cofts. Mich. 1125. 2 Wms's Rep. 308. 
Vates v. Compton. ä | 
28. Lands deſcended to the Wife were charged with ſeveral Debts 
and Baron and Feme, tor Payment thereof, veſted the ſame in Truſtees, 


Writing ſhould direct. They fold enough to pay the Debrs ; The Wite 
died; The Husband deviſed all his Lands lying in &c. to his Brother, 
and left a Daughter, who claimed the Lands; Bur decreed, that the 
Land muſt be conſidered in Equity, as if actually fold, and mutt go as 
the Money would have gone; and whether conſidered as Money or Land, 
it would have gone to the Husband, and the Deviſe good. Paſch. 1727. 
Abr. Equ. Caſes 396. Collingwood v. Wallis, To =” 

29. A. having five Nieces, his Co-heirs at Law, who had each of them 
ſeveral Children, deviſed a very conſiderable Efate to 7. 2 and their 
Heirs, to be ſola, and to put the Money ariſing by ſuch Sale into five equal 
Parts and Shares, and out of each fifth Part or Share, to pay 1000 J. a-pitce 
to the ſeveral younger Children of each o his five Nieces, and the Ręſidue 
of the Money ot each fifth Part, to be paid to ſuch of his ſaid five Mieces 
&s ſhould be then living, and in Caſe of their Deaths, then their Shares to wW 
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equally divided amongſt their younger Children, which fhould be alive at the 
me the Dividends were, or ought to be, made; Great Part of this Eſtate 
was ſold many Years ſince, and the 1000 J. a-piece to the ſeveral Children 
of the five Nieces had been paid ; after which the Nieces themfelves, being 
intitled to the Remainder of the Trait Eſtate, choſe not to have: it ſold, but 
continued to receive the Rents and Profits thereof, in five equal Shares for 


ſeveral Tears; And they being all now dead, the eldeſt Son of each of 


chem claimed it as a reſulting 'Truſt for their reſpective Mothers, and 
that from them it deſcended to their eldeſt Sons as Heirs at Law; and 
the rather, for that all the Purpoſes for which the Truſt was created, 
being ſatisfied; their Mothers might in- their Life-times bave compelled 
the Truſtees to have executed Conveyances to them reſpectively, of the 
unfold Eſtate ; and they, as their Heirs at Law, ftood in their Place, 
and had the ſame Right; And that other wiſe it would be in the Truſtees 
power, by delaying or haſtening the Sale, to give the Surplus to whom 
they pleaſed; And that it was now „ears ago ſince the Truſt 
was created, and yet great Part of the Eſtate remained ſtill unſold; But 


the Court directed the reſt of the Eſtate to be ſold, and the Money to be 


divided among the younger Children of each Niece, according to the 
Will, as it would have been if the Nieces had died before the 1000 J. 
a- piece to their younger Children had been paid, or before ſufficient of the 
Ehare could have been fold for the railing  therevt, rhe Teſtator phinly 
intending, that the younger Children ot each Niece; not their eldeſt 
Sons, or Heirs at Law, ſhould ſtand in their Mother's Place; And great- 
ly blamed the Truſtees tor having ſo long delayed the Sale. Paſch. 1727. 
Abr. Equ: Caſes, 396, 397. Davers v. Folkes. 

30. A. in Conſideration of 6000 1. Portion with M. by Marriage Ar- 
ticles, covenanted with Truſtees, tb lay out, within one Near after the Marri- 
age, the ſaid 6000 d. and to make it up 30,000 J. in the Purchaſe of Lands, 
to be ſettled on A. for Life, Remainder to Truſtees to preſerve &c. Re- 
mainder {* ſo much as would amount to 800 l. a Tear to M. for a Fointure, 
Remainder of the whole to the firſt Sc. Son of the Marriage in Tail Male 
&c. Remainder to Truftees for o Tears to raiſe Daughters Portions, Re- 


mainder to A. his Heirs and Affigns for ever. But if no Daughters, then 


the Term to ceaſe for the Benefit of A. his Heirs and Aſſigns for ever, — 
After the Marriage, A. purchaſed ſeveral Eftates in Fee, but never ſettled 
them; and likewiſe purchaſed ſeveral Terms, and died inteſtate, and with- 
out Iſſue, leaving 18001. a Tear Real Eſtate to deſcend upon the Plaintiff, 
bis Nephew, and Heir at Law. And A. further covenaured, that until 
the 30,000 J. laid out as aforeſaid, Intereſt ſhould be paid for the ſame after 
the Rate of 51. per Cent. unto the Perſons intitled to the Rents Ec. of the 


Lands when pure haſed. M. took our Adminiſtration, and rhe Plain- 


tiff by Bill prayed an Account of A's perſonal Eſtate, and to have the Co- 
venant carried into Execution, his Remainder, by the Death of A. with- 
ont Iſſue, now raking Effect; And alſo to have ſome Purchaſes compleat- 
cd which were left incompleat at A's Death. It was inſiſted tor Defen- 
dant, that Plaintiff was not privy to any of the Gon/iderations in the Co- 
venant, and ſo could not compel M. to lay the 30, ooo 1. out tor his 


Benefit. Bur if he could, that the 18001, a Year Lands deſcended ro him 
ought to be taken as a full Satisfaction. But both Points were decreed -at 


the Rolls for the Plaintiff, the Heir at Law. And upon coming betore 
Lord C. Talbot, his Lordſhip thought, that the Intent of A, was, that 
the 30800 J. ſhould, ar all Events, be laid out in Land, and that though 
the 30,000 J. was not depoſited in Truſtees Hauds, (in which Caſe he ob- 
ſerved it ſeemed to be admitted on both Sides, that ir muſt have been 
looked upon as real Eſtate) yet upon the Caſe of the Counteſs of YDat-, 
wick v. Edwards, where the Money was decreed to go as Land, tho 
to a collareral Heir, who was not within the Contiderations of the 
Settlement, by which he ſaid he thought himſelf bound, he looked upon 
It as a ſettled Point, that where the Securities are appropriated, the Money 


ball 
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allg. g0 as Land, even to. 4 Gland Heir ar 2 — unleſs 


chere appears ſome V ariation in the Party's Intent. ; And. nothing appear- 
ing to the contrary, but that the Intent of A. remains as it was at the 
Time of the Covenant entered into, and. fo diſtinguiſhed it from the Caſe 
of Kingſton [or Lingen] v. Sowry, he thought chis Caſe fell within 
the common known Rule, that Money articled to be laid out in Land, is 
to be looked upon as Land. Sel. Ch. Caſts, in Ld. nnn ro 
92. Paſch. 1935. Lechmere v. Lady Lechmere. 4 *. 11645 mM: 
31. A. entered into Articles with J. S. far he building an Howe on As 
Land, and agreed to give J. S8. 1000 L. for the ſame, but hefe the Houſe 
was built A. died inteſtate. The Son 1 Heir of A. and: on whoſe Inhe- 
ritance the Houſe was to be built, brought his Bill againft the Widow 
and Adminiſtratrix, to compel her ſpecifically toperform this Agreement, 
and decreed accordingly. 2 Vern. 322. Mich. 1694: Holt v. Holt. 
S. C. cited by Ld. C. Talbot, who ſaid, chat if a Man articles for a Pur. 
chaſe, and binds himſelf, his Heirs, Executor s, and eee the 
Heir is intitled to have the Purchaſe compleated, and may compel the 
Execurors to do it, as appears from the ſaid Caſe of Holt v. Holt. And 
faid further, that where-ever a Man's Defegn appears ta turn his perſonal E 
tate into Land, this gives his Heir an Advantage which this Court [will | 
never take from him. Sel. Ch. Cafes, in Ld. Talbot's Time. gr. were _ 5 
in Caſe of Lechmere v. Lady Lechmere, Lane ind ee. 2 
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(B) Where Fl being nk 10 be beds out- Een 2nd 
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Aud if a Man x, N Chancery it was 3 to by che done prastice of 3 
— 2 8 that if there be Covenants. to purchaſe an Eſtate to ſuch and ſuch 
es, 


1 and Mone 7 lodged in Truſtees, for that Purpoſe, the Court will 
Heirs of his compel a Purchaſe to 2 made to the Uſes, tho Covenantor died befure; 3 
Body by ſuch bur if the firſt Eftate is an Entail, with Remainders over, an The Perſon 
- % lo take it be living at the Time of the Death of him whoſe. Money it 78, there 
Þis own rieht Chancery ſhall nor compel a Purchaſe for che Sake of the a be- 
Heirs, and Cauſe Tenant in Tail may deſtroy it as ſoon as it is created; and the 


he dies mow Court will not do a vain Thing. 12 Mad. 5215 N. armed 13 W. 3. 


out Iſſue, and 
without Anon. 


making any Purchaſe; the Court will EIN the Vain to nne 4 Purchaſe far the Ber, be 
cauſe that attached in himſelf, and is extinguiſbed in him. 12 Mod. 522. ut ſup. - 


- A by Will directed Money to be W in Lauth and to * * 
intail the lame on B. for Life, he paying 200 l. a- piece to L. and AM. and 
after his Deceaſe, 70 the Hirse Make of the Body of the ſaid B. and tba 
Heirs Male of the of every ſuch Heir Male, 3 and ſucceſſi vely 
E5c. and for want of f Zh Ie. zo C. for Life &c. B. had obtained a De- 
cree about the Year 1690. for Payment of the Money to him, in Regard 


1703 died without Iſſue. Lord Comer held, chat tho' it ſhould be ad- 
mitted that B. was Tenant in Tail, yet the Money ought not to have been 
decreed to him, but in Equity the Truſt ought to be ſtrictly purſued. 
But he = chat foraſinuch as B. lived tem. Years after the firft Decree and 
Payment of the Money to him, and probably, had it been ſettled in Land, 
woüld in his Lite-rune | have barred: the Intail, ig was too late nom 10 
Fetch the Money back from him, in Caſe he was Tenant in Tail; And 
aid, Quod Gert non debet a 
gar x. N ict 7d | 
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he was to be Tenant in Tail, and might bar the Remainders, and in 


Payee: Tome. Aer rn ae; 
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PETE AISLE IF! 8 


er Life, Remainder to the firſt and every other Son of the 


2 


Land. | 41 


3. 2000 l. was agreed by Marriage Articles to be inveſted in Land, to be A. deviſed 
ſettled npon the Husband and Wife for their Lives, Remainder to the Heirs 2 to be 
of the Body of the Wife by the Husband, Remainder to the Heirs of the pech ſes ” 
Husband. The Wife died; then the Husband died inteſtate, and no Lands in fie 
Purchaſe made by him, but he had the whole Money in his Hands. They and the ſame 
left Iſſue one Son and three Daughters. Adminiſtration was granted to 4 be /ettled 
the eldeſt Daughter. The Son brought a Bill againſt his Sitter (che Ad- 3 


- | N a . and their 
miniſtratrix) to have the Money paid him, he elefting not to have it Heirs equally 
laid out in 


d; And in Regatd the Son would have. the intire Inte- to be divided. 
4 . the Lands when purchaſed and ſettled, and the abſolute Power over © — 5 Fr wm 
them, the Court decreed him the Money, and the Adminiſtratrix to be , „fan. 
indemnified ; And faid, that under thoſe Circumſtances to decree a Settle- and C. and 
ment, would be to decree a vain Thing, which the Son the next Mo- D. together 
ment, by Fine only, might cut off, At the Rolls. Mich: 1110. Wms's Fit the In- 


| fone Heir, 
Rep. 130. Benſon v. Benſon. being 4 Bill 


for the 
1000 l. Lord C. Cowpet directed the Shares of C. and D. to be paid to them in Money, according to 


their Election; the Words of the Limitation making a Tenancy in Common; and they having it in their 
Power the next Moment to turn it into Money. But the Infant Heir being incapable of making an 
Election, his Share was directed to be brought before the Maſter, and put out for the Infant's Benefit. 
Beſides, if he ſhould die in his Infancy, ſuch Election miglit be prejudicial to his Heir. Wms's Rep. 
389. Mich: 1517. Seeley v. Jago. 


4. u Where Money was directed to be laid out in Land, and ſettled S. C cited 2 
on MN. for Life, Remainder to her firſt &c. Son in Tail, Remainder to ſuch als! 5 oj 
Hun in Fee, and in the mean Time the Intereſt to go as the Profits of the 45 ' 


723. Arg. 
Land &c. M. and B. (who was her only Son) agreed to divide the Money, . 


viz. a third Part to M. and two thirds to B. In this Caſe Ld. C. Parker by Lord C. 
ſaid, that ſince the Son might, by a Fine only, bar theſe Limitations, it Macclesfield 


would be in vain to decree a Settlement which might be cur off the ſame eee 4 


Moment it was made; and directed the Truſtees to pay the Money to M. Lady War- 


and B. purſuant to the Agreement, and to be indemnified ; But ſaid, that wick-——— 


if there had been two Sons, or any Perſon in Remainder, he would not It aRemain- 


ve decreed the Payment. Wms's Rep. 470: Trin. 1518. Short v. 4% 2 Cane 


ut a Chance 
Wood. for the Eſtate, 

| | FELT | | | | or the Money, 
which cannot be barred without a Common Recovery; there, in Regard the Tenant in Tail may die before 


ſuch Recovery ſuffered, or in the Vacation, when a Recovery cannot be ſuffered, Equity ought not, in 
Violation of the Intent of the Party, to decree Payment of the Money to the Tenant in Tail, but to 
decree a Settlement, that the Chance intended to theRemainder-man may be preſerved. Wms's Rep.471. 
ſays, it was cited by Ld. C. Parker as ſo determined in the Caſe of Colwall and Dr. Shadwell. 


5. $0 it ſeems to be, if the Son had been an Infant, the Court would S. P. by La. 


not have ordered Payment of the Money; For during the Intancy no fg. 83 
Fine could have been levied. Wms's Rep. 471. at the End of the Caſe admitted that 
of Short v. Wood. ut ſup. 2 

O, — 


cauſe the Infant has no Capacity to bar the Intail until of Age, and may poſſibly die before. 2 Vern. 
552. Paſch. 1506. in Caſe G Legatt v. She well. * | 


6. A. on Marriage with M. ſettled the Manor of K. to ebe Uſe of himſelf This Decree 
artiage in wor _ 
Tail, Remainder to himſelf in Fee. And it was agreed, that 10,000 J. g in the 
Part of M's Portion, ſhould be veſted in Land, and ſettled as the Manor of Houſe of 
K. was, and in the mean Time to be placed out upon Securities, and the In- Loris. Ibid, 
tereſt to go as the Rents and Profits of the Manor of K. ſhould go. A. died . ; 
leaving only one Son B. Upon pplication to the Court by B. he being 

Tenant in Tail, Remaitider to himſelf in Fee, the Money would have 

been ordered to him; B. died without Iſſue, and rhe Manor of 


K. deſcended to E. in Fee, who praying that the 10,000 J. be- 


ing placed out on a Mortgage, the Mortgage might be aſligned 


to her. Lord C., Macclesfield decreed the fame accordingly, only 
his Lordſhip directed the Intereſt due = B's Death, to go to his deen 
| : h rarrlx ; 
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ſtratrix; And he dying in the Middle of the half Year, he ordered, (as 
the Reporter ſays he underſtood ir) that the Intereſt ſhould nor be taken 
as a Rent, but ſhould be apportioned, and paid to the Adminiſtratrix in 
Ie 2 Wms's Rep. 171. to 176: Trin. 1123. Edwards v. Lady 
Warwick. | 


* 
n 
—— 


(C) Grant or Deviſe of Lands good, where they lie in 


See Fines 'c 

Grand Ha 4 ſeveral Places. | 

and other | | 45 45 06302. 
proper Ti- 1, HE King ſeiſed of the Redory of A. which extended into the Coun» 
tes. | ties of B. and C. by Letters Patents grants the Rectory of A. in 


the County of B. co J. S. in Fee, cum omnibus Terris Glebis Sc. & aliis 
Hereditatibus cum ſuis Pertinen. ditte Rectoriæ ſpetFant'. The _ 
was, if thoſe Things in the County of C. ſhall paſs by his Letters 
Patents, by thoſe Words, Dictæ Rectoriæ ſpectan ? And it was urged, 
that thoſe Things in the County of C. cannot belong to the Rectory 
of M. in the County of B. And that it 1s not aided by the Statute of 
Miſnoſmer or Non-noſmer &c. For the Patent is ſerved by the Rectory. 
in the County of B. and vouched a Caſe of a Prebend which extended 
into diverſe 'Towns, which the Queen granted by Name of the Prebend 
of D. in one of the Towns that nothing paſſed in the other Town. But per 
Manwood Ch. B. the Tithes in the County of C. ſhall paſs ; And per 
Shute J. tho” they are not belonging to the Rectory in the County of 
B. yer they are belonging to the Rectory of A. and the Words are (dic- 
tæ Rectoriæ ſpectant) which is to be intended to the Rectory of A. ge- 
Ps 1 and not to the Rectory of A. in the County of B. Quære. Savil. 
55. PL. I18. pf FOR, 
A If A. ſeiſed of a Manor extending into two Counties, viz. B. and C. 
and that in B. is Land, Rents, and Services, and that in C. only Services in 
Groſs ; and Grant is made of the Manor of B. cum omnibus terris &c. & 
Servitiis dicto manerio ſpectan. the Services of the other ſhall paſs - as: 
Dicto Manerio ſpear. Per Manwood Ch. B. Savil. 56. in pl. 118. 
3. If I grant all my Manor of D. in Norfolk to B. and all my Land 
in England Parcel of the ſaid Manor, all the Land ſhall paſs which I 
have 1n any other County in England, which 1s Parcel of the ſaid Manor. 
Per omnes J. But per Coke Ch. J. if I have a Manor which extends into 
two Counries, and I grant all my Manor in one County, nothing of what is 
in the other County ſhall paſs; and ſo is 9 E. 4. But in the Caſe before, 
the ſubſequent Words add to the firſt Words. Roll. R. 407: pl. 43. Trin. 14 
: ac B. N. Anon „ 4 DUR M1" 
Ow. 61. Cro. 4. A. ſeiſed of Land in the Village of R. and alſo of Lands in the 
N LP Village of S. and both theſe Villages are in the Pariſh of R. A. bar- 


"8 — 2 gains and /ells all his Land in R. and covenants to levy a Fine according 


_ cited 2 Mod Iy. Adjudged, that nothing of the Land in S. pafled; for R. ſhall be 


236——— intended the Vill of R. and not the Pariſh; For a Præcipe of Lands of R. 
3 ſhall be intended of the Village, and not of the Pariſh; Noy. 17. Stock 
S. cited Cart. V+ Pope. cites 39 H. 6. 14. Br. Treſpaſs: IT. | N 
$1.——Mo. wh T9. 
115 Wiley v. Fermor. S. P. —D. 261. b. pl. 27. Marg. * 


5. A. grants all his Lands in Darfßeld, in the Tenure of F. F. and 
art of theſe Lands were in another Town, viz. in Wombell, but the 
whole Land lay within the Pariſh of Darfield ; And in this Caſe the 
Judge ruled, that the whole Land did paſs ; and Darfield, in the firſt 
Clauſe, ſhall be intended the Parith of Darfield, and not the Vill only. 
Clayt. 61. Boſwell's Caſe: - 8 7 = 


(D) Grant 


88 Landlord and Tenant. „ 


W— 


(D) Grant of Lands Good, where the Grantor &c. 
has ſeveral Lands in the ſame Place. 


13 Made Fegſnent in Fee of BJ. Acre, in the Pariſh of D. to his 
e youngeſt Son, and his Heirs, by Deed, Habendum aſter the 
Death of A. and makes Livery Secundum Formam Chartæ, and fo 4% 
void; And afterwards, having other Lands in the ſame Pariſh, conveys all 
his other Lands in the ſame Pariſh to his eldeſt. Son, -not demiſed to the 
youngeſt ; And adjudged, that the Land intended to the youngeſt does 
not paſs, D. 261. b. Marg. pl. 24. cites Paſch. 6 Jac. B. R. Lee v. 


Eyre. 
— ĩPĩĩ[A —— 
wh 85 Es | | 75.1 e £ — — 
* Landlord and Tenant. + 
UI ITY | ; 9 ee Eſtate. 
— e ET eee PPTP See Executi- 
ww Cee a: = on (Y) — 
(A) What Things are removeable by the Tenant, Ep 
W aſt. 


t. DER Dyer, there is a/Difference, when a Furnace is fixed to the Cited Cro. E. 


| Middle of the Houſe, and when to the Wall; For the Termor may 374- Day v. 
take it from the Middle of the Houſe, bur not from the Wall; For the 8 
Wall is worſe for the taking it away, and therefore it is waſt. And to g,,,,, Fas 
this Owen agreed. Ow, 71. 37 Eliz. C. B. Day v. Auſtin. 2 Thing, 
* I 2 : | ; | Es or fixes a Po 


in the Land, and not to the Walls, be may take it crit hin the Term; but if he permits it to ſtand till the 
Term be ended, the. Leſſor ſhall have it 3 And the taking of it by the Termor, within the Term, is not 
Waſt; For the Houſe is not impaired by it; Per Kingſmill J. and Grevil Serjeant ; Quod nullus nega- 
vit. Br. Chattles, pl 7. cites 21 H. 7. 26. 8 ho | 
2. Termor may pull down a Wall made by him, and it is not Waſt ; 
per 2 ogy; Ow. 71. in Caſe of Day v. Auſtin. . 15 790 
3. Fatts, Coppers, Tables, Partitious, were ſet up by a Soap Boi ler for the 
Convenience of his Trade, and who alſo pav's the Back/ide, Sc. and 
theſe were taken in Execution by the Sheriff on a Fi. Fa. and it was held 
good by Holt Ch. J. 1 Salk. 368. Mich. 2 Annæ. Poole's Cale —— 
Dyer's Fatt is not to be taken on an Attachment, if fix d to the Walls of 
the Houſe. Cro E. 354. Day v. Bisbitch. v f 


4. Things ſet up by Leſſee for Years, for the Convenience of Trade, are 
removable during the Term by the Common Law, and not by Virtue of 
any ſpecial. Cuſtom, . But after the Term they are become a Gift in Law 
to him in Reverſion, and are not removeable ; per Holt Ch. J. 1 Salk. 
368. Poss 8 . 3 
J. Things ſet up to compleat the Houſe, as Hearth and Chimney-pieces, 
are removeable; per Holt Ch. J. 1 Salk. 368. Poole's Caſe. in 

6. Hanging sand Looking Glaſſes are not Furniture, but only Matter of 
Ornament, and not to be taken as part of the Houſe or Freehold, but 
removeable by the Leſſee of the Houſe ; per Ld. Keeper. Wms's Rep. 
94, 95. Hill. 1706, Beck v. Rebo 7x. | 


(A) Lateran 
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(A) Lateran Council. 
— — ——368— 


Vaugh. 131. 1. G of Lateran was held, Anno Dom. 1215, under Pope 


Mo. IT * Innocent the third, and decreed againſt all Pluralities of ub. 
8. C. by ever Value. 4 Rep. 19. in Digby's Caſe. 

Name of FE 

Robins v. Gerard It is ſaid to be held under Pope Alexander the third, in Anno 1170, and con- 
tinued till Anno 1179. which was Anno 26 H. 2. | 


2. The Council of Lateran does not bind the King, being Perſona Mix- 
ta, unleſs where he voluntarily ſubmits to ir. Jo. 38). Paſch. 12 Car. 
B. R. E. of Hertford v. Leech. 

3. The Council of Lateran was received in England as à general Law, 
and of as great Effect as an Act of Parliament, which concludes all Par- 
ties. Hard. 101. Paſch. 1657. in Caſe of Staveley v. Ullithorne. 


Reſolved 1. 36 E. 3. 15. Nacts, that all Pleas, which ſhall be pleaded in any 
that this Court whatſoever within this Realm, 2 be pleadea, 
8 as to ſhew'd, defended, anſwered, debated and adjudged in the Engliſh Tongue, 
Branch. was but entered and inrolled in the Latin. Howbeit the Laws and Cuftoms of 
introductive this Realm, as alſo the Term and Proceſſes, ſhall be holden and kept as before 
of a new this Time hath been uſed. | 
Law, but as | | 8 
to the other Branches they are Declarative of the ancient; For of ancient Time, and before the Con- 
eſt, the original Writs, and all the Proceſs and Proceedings upon them, were entered in Latin ; and 
fr nite Records before this Time }are extant entered in Latin, and yet for the better Illuſtration of 
the Truth, a Deed in Engliſh, Latin, or Dutch, &c. be entered cither in a Plea or ſpecial Ver- 
dict. 10 Rep. 132. b. Mich. 11 Jac. B. R. Osborne's Caſe. WE os 
Words which paſs under the Name of Latin, are of four Sorts. 1. Good Latin allowed by Gram- 
marians. 2. Words ſignificant, and known to the Sages of the Law, but not allowed by Grammarians, not 
having any Countenance of Latin. And theſe two Sorts are within this Act. 3. Falſe or Incongruous 
Latin; This ſhall abate an Original Writ, but not vitiate any Judicial Writ, Count, Pleading, or 
Judgment, (For in all ſuch Caſes, falſe Latin ſhall be amended ;) A multo fortiori, it ſhall not avoid 
a Grant or any Deed, &c. and therefore neither falſe Latin nor falſe Engliſh will avoid a Grant or 


other Deed, when the Intention of the Partics appears. . Inſenſible Words. 10 Rep. 133. the ſecond 
Reſotution in Osborne's Caſe. 4 oP | ed 1 3 


S. C. cited 2. In Precipe quod reddat, the Writ was Filio & Heire, where it ſhould 
* 15 20 +: be (Filio & Heæredi) and therefore it was abated. Br. Brief, pl. 49. cites 
Caſe, and | 'þ 
there is alſo cited the 29 E. 3. 31. a. per Sharde J. That Latin is a Language formal to put in 
Writs, &c. and Engliſh is the Language of the Lay-gents. And yet when Engliſh or French is Parcel 
of a Name, there it ſhall be permitred in a Writ ; and therefore if the Name of a Manor be A. le- 
fide K he may demand it by a Præcipe by this Name in Engliſh ; For it may be, that norwithſtanding 
the Name, the ſaid Manor lies in K. and therefore if in Præcipe he ſhould ſay A. juxta K. the Writ 
will abate, if any Part of the Manor extends into K. And it is there ſaid, that this alſo agrees with 
44 E. 3. 12. b. and 29 E 3. 31. And fo if, the Surname of one be Fitz-John, he may be named ſo in a 
Writ; For if the Writ be Præcipe W. Filis Jobannit, it will be a good Plea to ſay, that his Father 


has another Chriſtian Name, as Richard, &c. and ſo abate the Writ, and ſo it is held 29 E. 3. 30. b. 
44 E. 3. 12. b. and 13. a. 11 Af. 29. 11 E. 3. Eſtoppel 228. 10 EB. 4. 14. a. And the Reporter (a 5 
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lewd) ſays, he has read, that one Henry had for his Surname, In the Hall, and brought a Writ by 


nricus in Aula, 


this Name, which conſiſted of three Engliſh Words, and well; For his Name is not He 


and cites 29 E. 3. 2. ä. ſo that Brevia ram Originalia quam Judicialia patiuntur Anglica Notnina. 


3. Where there is no Latin Word obvious, to ſignify the Thing for 
which the Action is brought, an Anglice will ſerve ; as where it is for a 
Teſter of a Bed, there Fulcrum Lecti with an Anglice well enough. But 
where an obvious Word occurs, there, becauſe by the Starure of 36 E. z. all 
Pleas ought to be inrolled in Latin, an Auglice will not ſerve, leaſt the Di- 
vine Science of the Law ſhould be profan'd ty Barbarifms. Jenk. 210. pl. 88. 

In an Information for ſeditious Words it was inſiſted by the Coun- 
ſel, and agreed by the Court, that the ancient Precedents, and many later 
alſo, were uſed ro expreſs the Words in Latin, and this purſuant to the 
Statute of Ed. 3. which requires, that their legal Proceedings ſhould be 
in Latin. Vent. 325. Hill. 29 and 3o Car. 2. Harrington's Caſe. | 

5.An Action upon the % i was upon a promiſſoryNote, and a Demurrer for 
falſe Latin in the Original, which was lacarent ad Computum for locaret, 
&c. for the Plaintiff it was 1aid, that falſe Latin, if immaterial; thall not a- 
bate a Writ. Per Cur. in an Action upon the Caſe, the Original ſets out the 
whole Matter ſo, as that the Original is as the Bill; . therefore falſe 
Latin ſhall not vitiate it. But if it had been in a Writ, for which there 
is an exact Form in the Regiſter, then it would be bad. Judgment Reſ- 
pond* Ouſter. 11 Mod. 23). Trin. 8 Anne: B. R. Dillingham v. Gately. 

6. 4 Geo. 2. 26. Enacts, that all Writs, Proceſs, Pleadings, Rules, In- 
dittments, Records, &c. ſhall be in the Engliſh Tongue only, &c. 
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() Latitat. Ii hot it is. and the Intent of it. 


I. 1 Original of this Writ was, that in ancient Time, while the 
. King's Bench was, moveable, and following the King's Court, 
the Cuſtom, was upon commencing a Suit, to ſend forth a Writ to the 
Sheriff of rhe County where the Court lay, for the calling him in, and 
it the Sheriff returned, Non eſt inventus in Balliva mea, &c. then was 
there a ſecond Wit ſued forth, that had theſe Words, Cum teſtatum eſt 
quod Latitat, &c. and thereby the Sheriff commanded to attach him in 
another Place where he may be found. Now when the Tribunal of the 
King's Bench come to be ſettled at ee the former Courſe of Writ 
was held for a long 'Time, firſt ſending to the Sheriff of Middleſex to 
ſummon the Party, and if he could not be found there, then to appre- 
hend him whereſoever ; but afterwards, upon pretence of eaſing the Sub- 
Jett, and expediting Juſtice, it was eontrived to put both theſe Writs di- 
rected to the Sheriff of rhe County where ht is ſuſpected to be. And 
by this Writ, a Man being brought in, is committed to the Marſhall of 
the King's Bench, in whoſe Cuſtody, when he is, he may be ſu d upon 
an Action in that Court. - Cowell's Interp. Verbo Latitat. 
2. It was ſaid, by the, Court, that à Latitat cannot Iſue out of this 
Court into the County o, Mitdkſex; For if the Court removes out of Mid- 
dleſex, then rhe Pfoceſs muſt be a Latitat; and in the County Where The 
Court is, the Proceſs muft be by Bill, as it was in Middleſex before the 
Court removed. 2 L. P. R. 14). cites Hill. 1656. P. S. Abbot v. Camby. 
3. The ime when a Latitat iſſued forth is traverſable, and may be a- 
verred otherwiſe than according to 2 per Keeling Ch. J. which 3 ] 
: agre 
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agreed by the whole Court; For a Relation ſhall not work a Wrong. If a 
Man be taken in the Vacation by Warrant without Writ, and a Latitat be 
procured Teſted in the Term, the Teſte ſhall not diſcharge the Wrong done 
after the Teſte, and before the actual raking out the Writ, but the Plain- 
tiff may take Iſſue that he 1 truly. 2 Keb. 190. pl. 125. Paſch. 
19 Car. 2. B. R. Bilton v. Long & al. | 1 3 

4. Latitat is only to bring the Defendant In Cilſtodia, that the 50 
may dleclare againſt him by Bill, and after that the Proceedings upon the 
Latitat ceaſe. Vent. 28. Paſch 21 Car. 2. B. R. Hanway v. Merry. | 
Show. 354 F. Latitat is the Original of B. R. and may be continued on Record 
8. as an original Writ, and is ſufficient to prevent the Statute of Limita- 
n {ch. 4 W. & M. B. R. in Caſe of Culliford v. Blandford, 
7 Tears; per | | | 
Heme Eccondaty. Sid. 53. in Caſe of Day v. Clinch ——- S. P. Sid. 60, Welden v. Gregg.-—Iet is in 


the Nature of an Original in the C. B. and ſo hath been always held to be; per Roll Ch. J. Sty. 156. 
Mich. 1649. Coles v. Sibſye. 1 | 9 7 


S. C. — Bill; per Holt Ch. J. but per 3 J. Contra. Vid. Show. 384. Cul ford * 


Carth. 133. Blandford. | | -F At Gi 
8. C. and P. 5. Note, It is a General Rule, that where a Defendant appears volun- 
tarily, it ſhall be of no Force, unleſs the Plaintiff ſue out his Latitat, 
or Bill of Middleſex, within a Fortnight. Comb. 244. Paſch. 6 W. 3. 
B. R. Anon. | | | | #841 | | | ; KITS SID 
8. In Aſump/it the Plaintiff produced a Note, Dated 18 Apr. 17124. for 
Payment of 601. The Defendant produced a Receipt under the Plaintiffs 
Hand ſhewing that Deſendant was to have 6 Weeks from the Date of the 
Note to pay this Money; and therefore inſiſted that the Plaintiff cannot 
maintain this Action, becauſe the Proceſs againſt the Defendant bore Teſte 
18 May, ſo that the 6 Weeks were not yet expired, But it was anſwered, 
that the Deelaration was of Trinity-Term, which was above 6 Weeks 
ter the Date of the Note, and that is the only Thing of which the 
ourt ought ro take Norice ; For the Original Proceſs is only to bring the 
Defendant in Cuftodia Mareſchalli, which may well be before the Cauſe of 
Action. And the Court held that to be the conſtant Difference; For 
the Plaintiff may ſue out a Latitat before the Cauſe of the Action, but he 
can not declare till after the Cauſe of Action ariſes. 8 Mod. 343. Hill. 
11 ys ny v. Nr can he Arreſt upon it before the Mo- 
ney is due. Vent. 28. Hanway v. Merry. ee, 
e ,,,, , 
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8 1. PVOgſtant Allowance in many Caſes doth make Law. 2 Inſt. 26. 
399.— Jus venir, quod uſus comprobavir. Ld. C. Elleſmeres 

Poſtnati. 35. Cites it as ſaid by Bracton. | 


* Se: Max- (A) Vat is or may be ſaid to be, or not to be * Law. 


2. What hath been always uſed and obſerved, is to be taken for Law. 
Cro. 132. Mich. 41 & 42 Eliz. in Caſe of Forth v. Harriſon. 
3. A Thing received in the Country as a Law, and without Precedent o- 
Authority to-theContrary, it ſeems is to be taken for Lay. See Nuſance (F. a) 
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4. We mutt not always conclude a Thing not to be Law, becauſe tis 
inconvenient ; but that tor which there is either Practical Cuſtom, Fudi- 
cial Precedent, or Ad of Parliament to warrant ir, may well be judged to be 
ſo. 2 Vent. 7. Hill. 21 & 22 Car. 2. C. B. in Caſe of Crow ev. Ramſey. 

F. The Laws of all Nations are doubtleſs raiſed out of the Ruins of 
the Civil Law, as all Governments are ſprung out of the Ruins of rhe 
Roman Empire; 1t muſt be own'd thar the Principles of our Law are 
borrowed from the Civil Law, and therefore grounded on the ſame Rea- 
ſon in many Things; per Holt Ch. J. 12 Mod. 482. Paſch, 13 W. z. 
cires Juſt. Inſt. lib, 4. tit. 5. de Lege, in Caſe of Lane v. Sir Robert 


Cotton. 
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(B) Divifon of Law, 


1. FTPHE Law cogſiſts of three Parts, viz. 1:* Common Law. 2. Statute Pl. C. 242. b. 

Law, 3. Cuſtom. Statute Law corrects, abridges, and explains 20 3 
the Common Law. Cuſtoms takes away the Common Law. But the Com- Law ex. 
mon Law correets, allows, and difallows both Statute Law and Cuſtom. preſſed in 
For if there be Repugnancy in Starute, or unreaſonableneſs in Cuſtom, our Books 
the Common Law difallows and rejects it; per Coke Ch. J. 2 Brownl. Reed Ce 
198. Trin. 10 Jac. C. B. in Caſe of Rowles v. Maſon —cites 8 Rep. Litt. 344 a. 
Dr. Bonham's Caſe. ts we BD. Cao. 

5 | | Litt. 115. b. 

but the third Diviſion into Cuſtom, is 5 there by particular Cuſtoms, and gives for Reaſon of 
adding the Word (Particular) becauſe if it be the Genera] Cuſtom of the Realm it is part of the Com- 
mon Laab. Particular Cuſtoms are to be proved. Ibid. —Q — The Cuſtoms muſt be founded cn 
Reaſon, and uſed Time out of Mind; and the Conſtruction and Determination of them belongs to the 
Judges of the Realm. Co. Litt. 344. a. 


2, There are diverſe Laws within the Realm of England. As 


— 


1. Lex Coronæ. See Preroga- 
; r1ve. 
2. Lex & Conſuetudo Parliamenti. Iſta Lex eſt 
ab omnibus 


iis Moat: EO bus 464; querenda, a Multis ignorata a Paucis cognita. Co. Litt. 11. b. 

Lex Parliamenti is Lex terre, and if a Queſtion concerning it doth ariſe in a Cauſe, of which the 
King's Bench has proper Conuſance, the King's Bench may adjudee of it, as the Spiritual Courts do of 
Temporal Judgment, as Patents Deeds, &c. Þ or the Conufance of the Principal draws to it the Conu- 
ſance of as Acceſſories and Incidents. 1a Mod. 64. Trin. 6 W. & M. King and Queen v. Knowles. 
— ct yes HF 19 DY's e $20} Dit , 

And this holds in Caſe of Privilege of Parliament, as in Sir Powe Benyon's Caſe. Trin. 14 Car. 
71 C. B. where fling an Original 7 ſitting Member, was adjuged no Breach of Privilege. 12 

od. 64. King and Queen v. Knowles  * 2 105 200 oy 
So a Writ of Error in Parliament, if a Term intervenes after the Teſte and before the Return 
hath been adjudged to be no S erſedeas of Execution. 1a Mod. 64. King and Queen v. Knowles. 

So on a Habeas Corpus, the s Bench hath determined what Continuance a Cummitment by Par- 
liament ſhall have. 12 Mod. 54. King and Queen v. Knowles, ma) 

That can be no Law or Cuſtom of Parliament, which is not grounded on Precegents ; and there is none 
that ever any Man's Inheritance was determined per Legem & Conſuetudinem Parliament. 12 Mod. 
64. King and Queen v. Knowles. | | | | 


3. Lex Nature. bs Thad "FE The Law of 
| ; — Narure 1 
that, which God, at the Time of the Creation of the Nature of Man, infuſed into his Heart for his 


Preſervation and Direction, and this is Lex Eterna, the Moral Law, called alſo the Law of Nature; 
and by this Law, written with the Finger of God in the Heart of Man, were the People of God a 
long Time governed before that Law Was written by Moſes, who was the firſt Reporter or Writer of 


Law in the World. 7 Rep. 12. b. Trin. 6 Jac, Calvins Caſe. 


4 Lex Communis Anglia, the Common Law of England, ſome- The Com- 
n | n | | + * * 1. J 5117 a | j 1 ; I ' = 30 ory 
umes called Lex Terre. 8 has gu Con 

| _ troller in 


Fart of it bur the High Court of Pavliament,.and if it be nat abrogated or altered by Parl mens ie il 
remains, Co. Litt. 115. b. The Common Law is the abſolute PerfeRi:n of Reaſon. 2 Inſt. 179 "lp 
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It is a dangerous Thing to alter or ſhake any of the fundumental Rules of the Common Law, which in 
'I'ruth are the main Pillars and Supporters ef the Fabrick of the Common Wealth. 2 Inſt. 74 — 8. P. 
210. The Common Laws are aptly and properly called the Laws of — ; becauſe they 
are appropriated to this Kingdom, as moſt apt and fit for the Government thereof, and have no De- 
pendance upon an Foreign Law whatſoever, no not even upon the Civil or Common [Canon] Law, 
other than in Caſes allowed by the Laws of England; ſo as the [Common] Law of England is Pro- 
prium Puarto Modo to the Kingdom of England. 2 Inſt, $4 & 

The Common Law of England, is grounded on the Law of God, and extends itſelf to the Original 
Law of Nature, and the Univerſal Law of Nations. When it reſpe#s the Church, it is called Lex Ec. 
cleſiæ Anglicanz, as Magna Charta, cap. 1. Eccleſia Anglicana habeat omnia ſua Jura integra & 
illæſa. When it reſpects the Crown and the King, it is ſometimes called Lex Corone, as in Stat, 25 E. 
3. Cap. 1. Lex Coronæ Angliæ eſt & ſemper fuit, &c. and ſometimes Lex Regia, as in Regiſtro, fol 
61. Ad Jura Regia ſpectat; And, ad Conſervationem Jurium Coronæ noſtræ, and ad furs Neri ne 
depereant, &c. When it reſpects the Common Subjects, it is called Lex Terræ; as in Magna Chaeta, cap. 
29. Niſi per legale J udicium Parium vel per Legem Terrz, Yet in all theſe Caſes it is comprehended 
under this general J erm, the Common Laws of England. Ld. C. Elleſmere's Poſtnati. 32, 33. 

It ſtandeth upon two Main Pillars and Principal Parts, by <vbich it is to be learned or known. 1 Cer- 
tain known Principles and Maxims and ancient Cuſtoms, againſt which there never hath been, nor 
ought to be an Diſpute. 2. Where no ſnch Principles are, then, former Judgments given in like 
_ Cafes. Ld. C. Elleſmere's Poſtnati. 3 8 36. ; | 

And Ld. Ch. J. Hale ſays, the formal Conſtituent Parts, as he may call them, of the Common 
Law, ſeem to be principally theſe 3, viz. 1. The common Uſage or Cuſtom and Practice of this King- 
dom. 2, The Authority of [Acts of ] Parliament, introducing ſuch Laws. And 3. The Judicial De- 
ciſons of Courts of Juſtice, conſonant to one another, in the Series and Succeſſions of Time. That it is 
this Uſage which gives Power ſometimes to the Canon Law, as in the Eccleſiaſtical Courts; ſome- 
times to the Civil Law, as in the Admiralty Courts; and again controlls both when they croſs other 
Cuſtoms generally received. That what we now take for Common Law were undoubtedly Acts of 
Parliament, tho' not now to be found of Record, they being periſhed and loſt. That as to Judicial 
Deciſions, it is true that tho* they bind the Parties as a Law as to the particular Caſe in Queſtion 
till reverſed by Error or Attaint, yet they have great Weight and Authority, eſpecially when Con- 
ſonant with thoſe of former Times. Hale's Hiſt, of Common Law. 65, 66, 67. | 
Copyholds, and all other Parts of the Common Law, were at firft eſtabliſhed by Act of Parliament 
till the Records of them came to be loſt ; per Ld. Macclesfield. Trin. 1721. Ch. Prec. 574. in Caſe of 
Sir H. Peachy v. D. of Somerſet | 

For more of this Diviſion of the Law, called the Common Law, See Hale's Hiſt. of the Common 


Law, cap 1, 2, 3, 


5. Statute Law, viz. Laws eſtabliſhed by Acts of Parliament. 


No Law or 6. Conſuetudines, Cuſtoms reaſonable. 
_ Cuſtom of | | | | 
England can be taken away, abrogated or annulled, but by Authority of Parliament only. 2 Inſt. 97. 619. 


. Jus Belli, The Law of Arms, War and Chivalry. In Repub- 
lica Maxime conſervanda ſunt Jura Belli. 3 TFN 


Which is 8. Law Ecclgſiaſtical or Canon, in Courts in certain Caſes. 
 Itkewiſe | ? 0 
called Law Spiritual, and ſuch are allowed by the Laws of this Realm, as are not againſt the Common 
Law, (whereof the King's Prerogative is a Principal Part) nor the Statutes and Cuſtoms of the Realm; 
and 9 according to ſuch Ecclefiaſtical Laws, the Ordinary, and other Eccleſiaſtical Judges, do 
proceed in Cauſes within their Conuſance. And this Juriſdiction was ſo bounded by the ancient 
Common Laws of the Realm, and ſo declared by Act of Parliament. Co. Litt. 344. a And ſee 
Hale's Hiſt. of the Law, 27, &c. and Ibid: 71. | 3 5 

25 H. 8. cap. 19. S. 2. Probibits the executing any Canons repugnant to the King's Prerogative, or to the 
Cuſtoms, Laws, or Statutes of this Realm. | | | | , | 
Provided that all Canons, Conſtitutions, Ordinances and Synodals Provincial, not repugnant to the King Pre- 
8 0 to the Cuſtoms, Latus, or Statutes of this Kingdom, ſhall be ſtill uſed and executed, notwithſtand- 
ing this Act. > 

It appears by the Words (ad lædendum Dignitatem Regis), and (In præjudicium Domini Regis & 
Coronæ ſuz,) in the Statute W. z. cap. 43. That Incroachment of Furiſdition by Eccleſiaſtical Judges 
contrary to the King's Laws is Crimen læſæ Majeſtatis. 2 Inſt. 466. | | ES” 


9. Law Civil in certain Caſes, not only in Eccleſiaſtical Courts, but 

in the Courts of the Conſtable, Marſhal, and Admiralry ; in which Courc 
of Admiralty is obſerved the Law of O/erop in the 5 R. 1. and fo called, 
becauſe it was publiſhed in the Iſle of Oleron. ff inn Wed 


The Laws 10. Lex Foreſt e. 
of the Fo- | 


- 


reſt are general, becauſe they reſpect all Foreſts alike ; they are likewiſe particular, becauſe they re: 
late to Foreſts, and to no other Places. They conſiſt principally in they 

tion and Continuance of the Place to be a Oey ; in t 
Woods and Coverts there; and in the Preſervation of the Veniſon, 


8 


ings, viz, In the Preſerva- 
e Preſervation of the Vert, which are the Green 
which is every Beaſt of the Foro 
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and Chaſe, that being a general Word for all; and there can be no Treſpaſs committed in the Foreſt, 
but it muſt be in one of theſe Particulars. Manw, Foreſt Law 205. | 


11. The Law of Marque and Repriſal. Vid. Prero- 
: | gative.(N.a) 
12. Lex Mercator: | 41 


; Allien whois 
here by ſafe Conduct, is not bound to 7 according to the Law of the Land, to wait the Trial of Twelve 
Men, and other Solemnities of the Law of the Land, but ought to ſue here, and ſhall be determined ac- 
cording to the Law of Nature in the Chancery, and ought to ſue there De Hora in Horam, and De Die in 
Diem, for the Speed of Merchants, &c. per the Ld. Chancellor ; and he ſaid further, that Merchants 
&c. ſhall not be bound by our Statutes, which are Introductive of a new Law, but [where] they are De- 
clarative of the Old Law, viz. the Law of Nature ; and tho' by their coming here, the King can 
compel them to ſtand to the Rags yet it ſhall be ſecundum Legem Naturæ, which is by ſome called 
Law-Merchant, which is the Univerſal Law throughout the World. 13 E. 4. 9. b. 10. a. —- Br. De- 
nizen, pl. 5. is a very ſhort Note of this. 

The Law of Merchants is a Branch of the Law of Nations; and Merchants are favoured in our 
Law, as neceſſary for the Publick Weale, and as they imploy all other Trades, and tranſport their 
Wares into other Countries. Arg. Palm. 4, 5. in Caſe of the King v. Cuſack & al. 2 Roll R. 
114. S. C. Arg. ſays, it 1s impoſſible that the Municipal Laws of any Kingdom ſhould be ſufficient 
for ordering the Affairs and Trathck of Merchants; and therefore the Generality of this Law has ob- 
tained the Name of Law-Merchant in our Books ; and of this Law there are ſeveral poſitive and gene- 
ral Rules. 1. That Merchants ought not to be hindred or delay d, but ought to have the ſpeedieſt Diſ- 
patch that may be. 2. That * all Merchants coming to the Staple, ſpall be ordered by Lacv- Merchant, and 
not by the Law of the Land. 3. If the Goods and Alerchandiſes of our Merchants are ſeiſed by any other 
Nation, and ſpoiled or waſted by them, ave may ſeiſe all the Goods of their Merchants here, till Satisfac- 
tion made, and of this there is a notable Record in 3 E. 1. Memb. 19. which ſays, that it is ſecundum 
Legem Mercatorum & Conſuetudinem Regni, to which Montague Ch. J. agreed, ſaying, it is true, and is 
like to the taking Goods in Withernam till Reſtitution of the Goods be made to be replevied.— 
* 27 E 3. Stat. 2. cap. 2. Statute Staple. _ 

It Alien Merchants ſue for a Deht in Chancery, they are to be treated according to the Law of Mer- 
chants and of Nature. Jenk. 164, 165: pl. 16. | 

The Judges ought take Notice of that which is uſed among Merchants, for the Maintenance of Traffick. 
Velv. 136. Mich. 6 Jac. B. R in Caſe of Pierſon v. Pounteys——Brownl. 102. S. C.—S. P. And it 
is part of the Common Law of this Kingdom, and if any Doubt ariſe to the Judges about their Cuſtom, 
they may ſend for the Merchants to know their Cuſtom; per Hobart Ch. J. Winch. 14 Mich. 19 ſac. 
in Caſe of Vanheath v. Turner. 

The Law of Merchants, is Jus Gentium, and the Judges are bound to take Notice of it; per 3 J. 
Show. 318. Mich. 3 W. & M. B. R. in Caſe of Mogadara v. Holt. Tho' the Court is to take No- 
tice of the Law of Merchants; yet they cannot take Notice of the Cuſtom of particular Places. Re- 
ſolved 1 Salk. 125. Paſch. 3 W. & M. B. R. in Cafes of Hodges v. Steward. Ibid. 443. Mieh. 
4 W. & M. B. R. in Lithulier's Caſe, it was ſaid by Holt Ch. J. That we take Notice of the Lacs 
of Merchants that are General, but not of thoſe that are particular Uſages. 


13. The Laws and Cuſtoms of the Iſles of Ferſey, Guernſey, and Man. See Prynne's 
| | Animadver- 
ſions 201 to 208. cap. 69, 70 — See 4 Inft. 283. cap. 69. Of the Ifle of Man, and of the Law and Ju- 
riſdiction of the ſame and 286. cap. 70. of the Law and Juriſdiction of Jerſey and Guernſey. And ſee 
Guernſey &c. ſupra. | "ny | 


14. The Law and Privilege of the Stannaries. Ir is called 
| Ftannaria 
from Stannum, becauſe the Lord Warden hath Iuriſdiction of all the Tynne in Cornwall and Devon. 
Vid. 4 Inſt. 229. &c. cap. 45. of the Courts of the Stannaries. 


15. The Laws of the Eaſt, Weſt, and Middle Marc hes, which are 

now abrogated. Co. Litt 11. b. | 

3. Something might here be ſaid of the Feudal Law. As to the Time 

of the Original Inſtitution of Feuds, there ſeems to be great Uncertainty, 
Authors differing very much therein. Some aſcribe it to the Time of 
Conttantine the Great, and that he was the firſt Inſtitutor of them; o- 
thers, as Sir H. Spelman, in his Gloſſary Verbo Feodum 216. takes no- 
tice, that ſome aſcribe it to the Gauls or Franks, others to the Lombards, 
and others to the Germans: However, the ſame Author ſays, that Feo- 
dorum inventum peperit rei Militaris Neceffitas ; and Ibid. 217. that ic 
may be ſaid of the Feudal Law, as of other unwritten Laws, Temporis 
eam eſſe Filiam, ſenſimque ſuccreſcenrem, Edictis Principum auctam in- 
dies & excultam. And ſays, that what our Lawyers call Copyholds, 
and which they ſpeak of, as held at the Will of the Lord by Copy of 
Court Roll, explains to us the ancient * of Feuds. And again, as 
bf to 


to its being introduced hither, he ſays, page 218. That Feodorum ſer- 
vitutes in Britanniam noſtram primus invexit Gulielmus Senior, Conqueſ- 
tor nuncupatus, qui Lege ea e Normannia traducta Angliam totam ſuis 
diviſit Commilitibus. And afterwards, that Mos in conferendis Feudis ſo. 
lennis fuit, non repentinus, non temerarius And Ibid. pag. 216. 
ſays, that Feodorum noſtrorum origo & Antiqua Scientia e Jure Feodali 
CF why hin noſtris nimium incognito) expetenda ſunt. My Ld. Coke, 
in his otherwiſe very learned Commentaries on the Tenures of Littleton 
has ſaid fo very little of ir, (tho* the Subject Matter of the —_— led 
him directly to it, as the Source of what he ſo largely otherwiſe ex- 
pariared upon, and whence he might have cleared many Obſcurities), that 
it ſeems even that Great Man had (as Sir H. Spelman above complains) 
conſulted it very little. Bur the late Ld. Ch. B. Gilbert, who drew deep 
in that ſo much neglected Fountain, has maniteſted the great Uſe of t hat 
Law, in explaining thoſe ancient Tenures, and the Manner of transfer- 
ring Eſtates in thoſe ancient Times, and thereby illuſtrated many of the 
Parts thereof, not throughly underſtood before, and ſo opened a Way for 
a clearer Apprehenſion of the very Reaſons of thoſe Tenures, and of the 
Manner of transferring them; and it would be high Injuſtice to the Me- 
mory of that Great Bene factor to the Law, not to acknowledge the Ob- 
ligations the Students thereof are under to him. And the like may be 
ſaid of another Reverend Perſon now living, the Author of the Intro- 
duction to the Laws of 'Tenures. To which I ſhall only add What My 
Ld. Coke in his Littleton 183. b. tells us, that Scire proprie eſt rem Ra- 
tione & per Cauſam cognoſcere. 

Br. Action 4. The Common Law takes Conuſance of the Law of the Conſtalle and 
ſur le Statute. Marſbal; for in Appeal of Death ir is a good Juſtification, that the De- 
p. 2 Hus ceas d appeal'd him of Treaſon before rhe Conſtable and Marſhal, by 
3 Juz which they combated there, and the Defendant vanquiſhed the deceaſed to 
diction, pl. Death; and this is a good Juſtification at the Common Law ; per Needham 
103.cites 37 J. And Athton and Moyle agreed that the Common Law will take Notice 
= 5,2 of the Law of Conſtable and Marſhal ; Nevertheleſs Priſot contrary. But 
Late 3 not a After they three had ſaid as above, Priſot did not deny it. And the Com- 


fix'd, but a mon Law will take Conuſance of the Eccleſiaſtical Law, Br. Treſpaſs, pl. 
tranſitory 19). Cites 37 H. 6. 2. 3. 


ble by the General, as Occaſion and Circumſtances require, according to the Articles of War; Per 
Holt Ch. J. 6 Mod. 180. Trin. 3 Annæ B. R. Anon. 


. 


5. There is 20 Law or Precedent obligatory to the Sovereign Court of one 
Country to put in Execution the Sentence of any Court in another Country, For 
Par in Parem non haber Imperium. And ſuch Proceedings in another 
Country ſhall nor be called Res Fudicata, nor prevent a new Inquiry 
againſt a Perſon and his Goods under the Direction and Protection + the 


Laws of the Country. MS. Tab. tit. Juriſdiction, cites 30 Aug. 1115. 
Goddard v. Swinton. As 


e 
— 


(C) Law Common, Canon, Civil, and Statute, and which 
| | ſhall be preferred. | 


45 Here the Common Law and Statute Law concur, the Common 
Law ſhall be preferr d. 4 Rep. 71. Trin. 33 Eliz. C. B. 
gh Caſe. Per Foſter J. Raym. 7. Co. Litt. 49. 
4. | | 


2. Before the 21 H. 8. of Pluralities, the Common Law was guided 
in this Point by the Canon Law. Arg. Mo. 436. Hill. 38 Eliz. 


3. Common 


— 1 112 : X. dad» *. 


DAY 3,” J os. — 
0 at. HI XY * 


Lawful Prize. i 51 Wy 


* 


* * 1 „„ * 


— — *\ 


oh 3. Common Law rakes Notice of the Civil Law in the Court of Admi- 
FE ralty, Court of Conſtable and Marſhal; and of the Law between Merchants; 
and of the Canon Law in Courts Ecclehaſtical: And if any Caſe happens at 
Common Law fer which there is no Precedent, Common | or hall. judge 
according to the Law of Nature and the Publick Good. Jenk: 1 17. pl. 
33. Ibid. 97: pl. 88. cites 8 E. 4. 12: 3 H. 6. 2: Hob. 11. Br. 


En Caſes 431: | 
3 4. Canon Law is not admitted here, but as far as it has been received 6 Mod. 190. 
5 from Time immemorial; Per Holt Ch. J. Salk: 299. Mich. 10 W. 3z. —Tbere is 


B. R. the King v. Raynes. — Tow : 

TP butt g THE” Oy" | throughout 
TH the whole Church ; Per Whitlock J. And Doderidge J. ſaid, that the Law of the Engliſh Church 
_ is not the Law of the Pope, but is all extrafted from the ancient Canons, as well General as National. 


- - 


. Lat. 234. — 8er Dav. 69. b. &c. in Cafe of the Cotntenda 


| 5. The Act of 1) Car. 2. 3. of Union of Churches, ſhall be conſtrued 
* by the Canon Law. 8 Mod. 5. Mich. 7 Geo. the King v. Atchbiſhop 
2 6. TR Civil Law, and not the Canon Law is the Rule for conftruing rhe 
Statute of Diſtributions, as to the computing the Degrees of Proximity ; Per 
Maſter of the Rolls: Tr. 11422. Ch. Prec. 593. Mentney v. Petty. 

The Canon Law is the Original Ground of the Privilege of the Clergy, 
and is /o far in Force as receiv'd in England. & Hawk. PL C. 334. cap. 
33. S. 2 * 


(A) Lawful Prize. 


a 0 0 + in < w * TH % 4 — 2 * 2 ® * Cd 


4. Merchant Ship was taken by a Spaniard Fnemy, and a Month 
after an Englith Merchant with another Ship rezakes it from the 
Spaniard. 'The Ship being gain'd by Batrle of an pats neither the 
ing nor the Admiral, nor the Parties to whom the Property was before, 
ſhall have it, and a Prohibition granted. 2 Brownl. 11: Meſton'g Caſe. 
cites ) Ed. 4. 14. 2 & 3 P. & M. D. 128. b ——Unleſs they claim it 
the Day in which it was retaken, Ante Occaſum ſolis. Jenk. 201. pl. 22. 
d, Where Goods of any Subject of a Fbreigu Prince in Amity with our 
King, are taken by an Enemy of that Prince, and thoſe Goods come to the 
Hands of the Engl, they cannot be regained from the Engliſh; For they 
were taken Jure Belli. 477. 201. pl. 22. "= 
3. If a Ship be taken by Piracy, or if by Letters of Mart, and be not 
brought Infra Pre/idia of that King, by whoſe Subject it was taken, it is 
no Lawtul Prize; and the Property 1s not altered, and a Sale in ſuch Caſe 
1s void. Mar. 110. 'Trin. 17 Car. Anon. 3 | 
4. Where the Queſtion is Prize or Not Prize, no Prohibition ſhall go. 
Sid. 320. Hill. 18 & 19 Car. a. B. R. Thompſon v. Smith, | 
5. A Juſtification of the taking a Prize as Captain 2 Man of Mar, 
and Condemnation in the Admiralty Court, is not ſufficient. Show. 6. 
Paſch. x W. & M. Beake v. Tyrrel. But muſt ſhew ſonie ſpecial 
Cauſe for which the became Prize, and what Judge gave Sentence, and to 
ve = Courr of Admiralty did belong. Carth. 31 8. C.—3 Mod. 
194. L. | | | 1 
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Length of Time. 
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(A) Length of Time. How it ſhall affect 


RAS Njunction was granted to ſtay Suit on an od /eeping Deed of An- 


Annuities. nuity which was newly ſtarted up after 40 Tears. 12 Car. 1. 1 Chan, 
Rep. 108. Southcor v. Southcor. Ibid. 144. 15 Car. 1. Bales v. Proc- 
tor S. P. | ; | | 
2. Annuity during the Life of A. and B. A. dies, B. makes no Claim 
in 40 Years, the Court conceived it as a Truſt, and decreed the Eſtate to 
be diſcharged. 33 Car. 2. 2 Chan. Rep. 219. Bonington v. Walthall. 
3. Two Joint Executors ſubmitted Diſputes about the Teſtator's Eſtate 
Acvards. to Arbitrators, who made an Award; about 12 ears after one ot the Ex- 
Y Y ᷓ cCccrutors dies; the ſurviving Executor to whom an Account was awarded 
to be made by the other, having made zo Demand in all that Time; yet 
the Award was decreed to be performed by the Executor of the Co- exe- 
cutor. Trin. 30 Car. 2. Fin. R. 384. Sweet v. Hole. | 
(SAL) 4. It was ald by Mr. Fazakerley, that it never was determin'd, that 
Bankrupt. an Act of Bankruptcy could be waiv d or purg d. See Sel. Chan. Caſes in 
" Ld Talbor's Time. 243. 244. Mich. 1134. De Gols v. Ward. 
5. Bond to pay 30 l. at ꝙ Days End was never ſued for till 22 7ears after, 
Bonds. tho the Defendant was always neceſfitous and a Priſoner, and the Plaintiff 
a4 Man of Worth ; the Court conceived the ſaid Money to be ſatisfied, it 
not being demanded 1n 22 Years, and decreed rhe Bond to be delivered 
up to be cancelled. 10 Car. 1. Chan. Rep. 78. Coles v. Emerton. 
And 10 Car. 1. Ibid. S. P. Carpenter v. Tucker. 
6. A Bond of 300/. Penalty without Condition entered into by the 
Plaintiff to the Defendant, to ſave the Defendant harmleſs againſt a Bond 
of 200. The ſaid Bond being 23 Tears old, and not ſued in that Time, 
was decreed to be delivered up to be cancelled. 10 Car. 1. 1 Chan. Rep. 
88. Geoffry v. Thorn. | 3 12 1 | 
J. Judgment on Bond of 40 Years ſtanding being kept off by prior Incum- 
brances, and the Debt being own'd by Anſwer to a Bill tor Diſcovery, was 
3 to be paid. 26 Car. 2. 2 Chan. Rep. 102. Winchcomb. v. Winch- 
comb. 
Ch. Prec. 8. 49 Years is not Time ſufficient to ground Preſumption of Payment of a 


310. . Bond upon in Equity. Per Ld Cooper 3 Ch. R. 101. Crosby v. Middleton. 


1710. 8 C. | | 
N. B. In this Caſe there had been an Agreement within 10 Years before, to give freſh Security 
by the Surety who had ſign'd and ſeal'd the Bond, but his Name was not inſerted in ir, but which he 
was ignorant of; and the principal Obligor and Obligee being Traders had Dealings all that Time, and 
then the principal Obligor broke. Ibid. | 


S. P. 6 Mod, 9. Where a Bond for Payment of Money has lain dormant 20 Nears, if 
mo cn an Action brought thereon, the Defendant pleads Solvit ad Diem, 
Holt Ch. J. ſaid, this will be a good Plea &c. For it is a ſtrong Preſump- 
tion, the Bond has been ſatisfied, where there has been no Demand made, 
nor Action brought thereon, in ſo long a Time. 11 Mod. 2. Paſch. 1702. 

B. R. Anon. TER „ 
Y ro. Decree for ſettling Differences was den) d to be reverſed after 16 Years, 
Decree. tho* there might be Error to ground a Bill of Review. See Chan. Rep. 

— 139. 15 Car. 1. Goddard v. Goddard. e 


11. A 


Length of Time. 63 | 


11. A Cauſe was heard after 30 Years, the Inrolment of the Decree 
being loſt. 3 Ch. R. 27. 20 Car. 2. Devering v. Cooper, 

12. Bill ot Review ot a Decree upon an Agreement between Barbn and 
Feme, whereby the Feme without any Hine ſettled an Annuiry out of her 
own Lands on the Baron for his Lite, and the Baron quitted ſome Ad van- 
tage he had on Settlements made, and gave her Power to diſpoſe by Will, 
was diſmiſſed becauſe the Decree was and is good, and becauſe of the 
Length of Time ſince it was made, and that the Plaintiffs reſted under it 
without any Complaint. 2 Ch. R. 46. 22 Car. 2. E. of Caſtlehaven v. 
Underhill. | | 

13. An Executor brought a Sci. Fa. to revive a Decree obtained about 
23 Nears fince. The Detendant pleaded in Bar, that after this Decree, 
the Plaintiff's Teſtator lived in the ſame Town with Defendant 15 Years, 
and never asked him for the Money, but had told him that he ſhould 
never be troubled for it, and acquitted him thereof, but ſuggeſted no 
Deed or Writing for that Purpoſe. The Defendant likewiſe pleaded to 
the Plaintiff's not ſhewing a ſufficient Probate of the Will to the intitlin 

himſelE Ld C. Macclesfield, ordered that the Plaintiff” ſhould not proceed 
without ſhewing the Defendant a ſufficient Probate of the Will, and with- 
out farther Leave of the Court, in reſpect of the Staleneſs of the Demand. 
Mich. 1721. Wms's Rep. 166. Comber's Caſe. | 

14. Where a Deviſce had admitted a Title in the Heir, and had paid FNALY 
Rent, and agreed ſo to do, and this for 20 Years, *twas decreed againit the Deviſees. 
Deviſee, he not coming in Time. 3 Ch. R. 4. Mich. 13 Car. 2. Davie v. NN 
Beverſham. fy -6. 8. C. 

15. A Copyhold was enjoy d as under a Will made go Tears ago, and upon 
be of Aiel being brought by the Heir in the Court Baron, the Deviſee oY. * 


rought his Bill and inſiſted on his long Poſſeſſion. The Defendant pleaded 
nfancy and Coverture, viz. That ſhe was but three Years old at her Fa- 
ther's Deah, whoſe Heir ſhe is, and ſince a Feme Covert, and therefore 
Laches cannot be imputed to her, and did nor diſcover her Title but 
lately, being Heir to her Grandfather the Teſtator; And it was inſiſted 
that a Writ of Atel by the Hat. 31 H. 8. may be brought upon a $ez/4n by 
the Anceſtor within 50 Years. The Defendant likewiſe denied the Will and 
ſuggeſted Inſanity in the Teſtator, and that there was not any Surrender to 
the Uſe of the Will. The Surrender was not proved but decreed ; and the 
Defendant might go to Law to try Will or no Will ; Per North K. 2 
Chan. Caſes 150. Mich. 35 Car. 2. Lyford v. Coward. 

16, Legacy was preſumed to be paid after a great Length of Time, and 
decreed a ET Injunction againit a Bond given relating to it, about 30 
Years ſince, and diſcharged a former Decree, tho' inroll'd. 2 Vern. 21. ; 
Paſch. 1687. Fotherby v. Hartridge. | 3 
15. Aſter a long Enjoyment by a Purchaſor, a Deſcendent of the Ven- Entafl. 
dor's pretends an Entail, but decreed that it ſuch Deſcendent ſhould noet: 
within a Year enſuing evict the Plaintiff on ſuch pretended Entail, then 
all the Writings, which he is now Decreed to bring in upon Oath, ſhall 
be delivered up to the Plaintiff, and a perpetual Injunction to quiet the 
Poſſeſſion againſt the Deſcendent and his Heirs, and all claiming by, from 
or under him or them &c. Fin. R. 320. Mich. 29 Car. 2. Fleming v. Page. X-. 
18. Nrit of Error returnable in Parliament, by Reaſon of the Diſtance Err. 
of the Day of the Return, will be no Superſedeas. Vent. 31. Paſch. 21 TV 
Car. 2. B. R. Wortley v. Holt. 31 

19. Suit was to avoid a Conveyance by Fine and Deed to lead the Uſes Fand. 
of the Fine 23 Nears /iace on Suppoſition of Fraud by purchaſing the Fee 
of the Land tor 111. worth 60/. per Ann the Plaintiff being ignorant ot e 
the Value, but Defendant well appriſed thereof, and the Plaintiſi ignorant 
alſo of his Title, which he came to the Notice of after the Fine, Bill was 

diſmiſſed. 2 Chan. Caſes 159. Hill. 35 & 36 Car. 2. Hobert v. Hobert. 

20. The Court refuſed to ſet a/ide an Account, ſtated in a fraudulent Man- 


ner, after the Death of the Parties to the Account, and near 20 Years at- 
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ter the ſtating it. Sel. Chan. Cafes in Lord King's-time 34. Weſtern v. 
Cartwright. 

21. No Length of Time will bar a Fraud. Per Lord Chancellor. Hill. 
1734. = Chan. Caſes in Lord Talbor's-time 63. in Cafe of Cotterell v. 
Purchaſe. 

RALLY 22. It ſeems that the continued Poſſeſſion of the Baſtard Eiſne ſhall pre- 

Heirs. vail in Conſcience againſt the Right of the Mulier paifne. Cary's Rep, 

6. cites Doctor and Stud. 154. ; | | 
23. Aſter a Judgment had been of a long Standing a Sci. fa. was brought 
Judaments. upon it againit the Heir of the Heir; it was aſſigned for Error that there 
was no Bill upon the File; but it being an ancient Judgment, and it being 
mentioned by a Note in the Atrorney's Book, that ſuch a Judgment was 
paid for to be put upon the File; it was ordered that a new Bill be put 
upon the File. Cro. J. 186. Mich. 5 Jac. B. R. Maynay v. Collins. 

24. No Relief on a Judgment entred into 60 Years ſince, eſpecially 
ſince no Conſideration is proved. 2 Chan. Rep. 49. 22 Car. 2. White v. 
Ewens. 

25. On a Bill to Redeem an Eſtate actually extended on a Judgmentfo long 
ſince as 6 Eliz. and gone thro 5 or 6 Hands, The Queſtion was, if Defen- 
dant ſhall Account otherwiſe than at the extended Value? the Cauſe went 
off on a Propoſition that Defendant ſhould be allowed what he paid, and 
account only for what he received during his own Time; Jefftits C. 
Vern. 468. Tr. 1687. Poole v. Guile. | 
26, Conuſee of a Judgment extends the Lands of the Conuſor on an 
Elegit ; Conuſor grants over the Reverſion to C.—C. may Redeem tho 
the Conuſor had brought a Bill, and was diſmiſſed 20 Years before for 
the ſame Purpoſe; For per 0 C. the Conuſee has at Law an Intereſt 
only Quouſque; and the Diſmiſſion here would not give him a greater 

Eſtate, and it would be abſur'd to deny a Redemption; For the Intereſt 
under the Extent was but a Chattle Intereſt, and the Conſequence of deny- 
ing a Redemption would be, that Lands of Inheritance ſhould not deſcend, 
bur to the Worlds end go in a Courſe of Adminiſtration. Vern. 397. 
Paſch. 1689. Clobery v. Simonds. . 

2. Mean Profits were decreed notwithſtanding the Length of Time and 
. decreed from ſuch Time as the Right accrued. 2 Chan. Rep. 261. 34 Car, 


2. Coventry v. Hall. (Thinne's Caſe.) 2 Chan. Caſes 7r. Mich. 33 Car. 2. 
Coventry v. 'Thinne. 'The Length of 'Time was anſwered by the many 
Suits and Abatements. 1 ©: 

Moriganes, , 28. Chancery will not relieve Mortgages after a long Lapſe of Time, 

but it being proved by one Witneſs, that the Mortgagee, about 24 Tears ſince, 

| told him that he was fully ſatisfied, and paid al his Debts due from the 

Mortgagor, the Court, in reſpect of the Badges of Equity which this Cauſe 

beareth, propoſed to do ſomething for the Plainrift which the Defendant 

coin to do. Chan. Rep. 127. 15 Car. 1. Iſham v. Cole. Fer 4g 

do after 4 29. Redemption of a Mortgage was decreed to the Heir after Forfeiture 

pe . and Sale for a long Time paſt by Reaſon of the Impediment during the C- 
fan) and verture of the Mother. Chan. Rep. 193. 12 Car. 2. Cornel. v. Sykes. 


Coverture | | | 
2 Vern. 377. Proctor v. Cowper ——In this Caſe Mortgagee entred in 1650. but made up an Account 
in 1686. when a Bill was brought, and the Decree was Trin. 1700. | 


S. P. unleſs 20. Lord Keeper Bridgman ſaid he would have a Rule to limit to wh 
1 . Time a Mortgage ſhould be redeemable, and conceived 20 7ars a fit Time in 
uch particu- 7. N <P | 

lar Circum. Imitation of the Statute of Limitations in real Actions; but gave no Rule 
ſtances as In it then, only he directed that when a Bill came to redeem an old Mort- 

may vary the gage, the Defendant ſhould plead or demur to it that fo the judgment of 


8 7,. the Court might be had upon it. Chan. Caſes 102. 20 Car. 2 Pearſon V 


fants, Feme Pully . | : 
rt &c. h 


are Provided for by the very Statute, tho' thoſe Matters in Equity are to be governed by the Courſe of 
the Court. 2 Vent, 340. Tr. 22 Car. 2. White v. Ewer.— Chan. Rep. 109. 12 Car. 1. Hales v. _— 
—— : oo | S. P. 
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8 P.— Ibid. 206. 13 Car. 2. Clapham v. Bowyer ——Chan: Rep. 184. 12 Car. 2. Sanders v. Hord, acc. 
S. P. per Lord King, and tho' the Plaintiff was an J fans wy of the Time, yet the Right to re- 
deem not vr in his Time, and 12 Years being lapſed ack his full Age betort he brought his Bill, 
it was diſmil ed. G. Equ. R. 185. Hill. 12 Geo. 1. Floyd v. Manſell. 

Plaintiff was an Infant at his Father's Death, yet the Computation of Time began 33 Years before, 
even in his Grandfather's Time and run on in his Father's Time who was of full Age, and therefore 
will run on againſt Infants after. Mich. 1729. Abr. Equ Caſes 315. Knowles v. Spence It was admitted 
Arg. that the general Rule is not to exceed 20 Years, unleſs it be upon extraordinary Circumſtances. Sel. 
Chan. Caſes in Lord Talbot's time 62.—If a Perſon takes a Conveyance of an Eſtate as a Mortgage with- 
out any Defeaſance, he is guilty of a Fraud and no Length of Time will bara Fraud; per Ld Chancellor. 
Sel. Caſes in Ld Talbot's-time 63. Hil f; 34. in Caſe of Cotterel v. Purchaſe. Where a Bil! to redeem 
was brought in about 16 Years after Entry of the Mortgagee but the Cauſe lay Dormant till after 20 Years, 
this is not like making an Entry and then lying ſtill; For the Defendant might have diſmiſſed the Bill 
for want of Proſecution, or they themſelves might ſet down the Plea to be argued; per Lord Chancellor; 
Sel. Chan. Caſes in Lord 'Talbot's-time 63. Ibid; | 


S. P. Decreed, and tho the 


31. After a long Time and a Releaſe of the Mortgagor's Intereſt long 
fince the Court would not admit a Redemption of a Mortgage, tho' the Pre- 
miſſes were Mortgaged for about a 5h. Part of their now Value. 2 Chan. 
Rep. 131. 29 Car. 2. Nance v. Coke, | DS 
32. A Redemption of a Mortgage at the Suit of other Creditors was S. P. 1 Chan. 
denyed, becauſe of the Length of Time. 2 Chanc. Caſes 62. Trin. 33 2 ang 
Car. 2. Arg. cites Sir W oollaſton's Caſe. 24 Car: 2. 
TONER HS, 24 YO Foie TE FT LEN Ee DE 1 „ Noſcgerick 
v. Barton, So at the Suit of an Executor. per Ld. K. Coventry. 13 Jac. 1. N. Ch. R. 34. Gird v. Toogood. 


33. If Mortgagor agrees that Mortgagee ſhall enter and hold till ſatis/icd 
(which is in the Nature of a Welch Mortgage) the Length of Time is no 
ObjeEtion. Vern: 418. Mich: 1686. Orde v. Heming. 
34. After a Mortgage had been made 24 Years, the Heir brought a Bill 
to Redeem; but he dying the Suit was Revived. by his Co-heirs, who 
about 9 Years afterwards got a Decree but did not Proſecute it, but fold the 
Equity of Redemption to |. S. who brought his Bill ro Redeem, and to 
have the Benefit of the former Decree; Lord Wrigth diſmiſied the Bill 
| becauſe of the Difficulty of the Account after ſuch Lenght of Time and 
becauſe the Mortgagor acquieſced ſo long, and neither paid the Debt nor 
ſought a Redemption; and tho there were Infants, yet the Time having 
begun upon the Anceſtor, it ſhall run upon Infants as it is at Law in the Cale 
of a Fine, and tho' they had a Decree, yet they did nor Proſecute ir. 2 
Vern. 418. Hill. 1700, St. John v; Turner: | 
35. The Court declared that after 20 Years and two Purchaſes, it was .- 
not proper to examine a Non Compos mentis, and diſmiſſed the Bill. Chan. Non Gompos 
Rep. 40. 5 Car. 1. Winchcomb v. Hall. n Fe 
36. In regard the Plaintiff had 40 Years Pyuſſeſſon of a Piſchary, the pſchary: 
Court decreed Defendants to ſurrender and releaſed their Title to the ſame 
tho' the Surrender made by the Defendant's Anceſtor was defect ive, and 
that the Plaintiff's ſhould hold and enjoy againſt the Defendants. Vern. 
196. Mich. 1683. in Caſe of Lyford v. Coward. —Cires 35 Car. 2. Pen- 
cole v. Trelawny. _ 5 RAS 
37. Poſſeſſion for more than 16 Nears under à legal Title ſhall never be Pasa, 
diſturbed in Equity. MS. Tab. tit. Injunction cites 28. Jan. 1722. Stone (LW) 
v. Burn. 1 | FO ROE 8 
238. Payment of Purchaſe will be Money preſumed after 40 ears. Chan. pirchaſor. 
Rep. 94. 11 Car. 1. Bidlake v. Arundel — _ . — 
39. Purchaſor for a valuable Conſideration was not relieved 40 an old 
dormant Entail, it being found by Verdict not to be Fraudulent, but no 
Cons to ae Defendant. Clarendon C. N. Ch. R. 57. 13 Car. 2. Needler 
v. WN1gnE, ord hos ae, e TP b 
40. Bill was for Remainder of purchaſe Money after 33 Years, and no Suit Ew. R. 344- 
tor it before bur the Land was enjoyed, and former Parties concerned Nead. 5 Heu- 
No Relief was granted. 2 Chan; Rep. 44. 22 Car. 2. Hunton v. Davis. pot * if 
| 5 oopert v. 
| Benn, 
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Benn. So Purchaſor for a valuable Conſideration of Lands charged with an Annuity could not be 
relieved as to Arrears due 30 Years before, and tho' the ſame had not been dematided in all that Time. 
Fin. R. 252. Trin. 28 Car. 2. Duke of Albemarle v. Viſcounteſs of Purbeck. 


2 


Rualificati- and Supremacy, the Court will intend that they were duly taken alter a 


ons by taking long Acquieſcence, but a Right ſhall never be intended when the Merits 


Oaths Etc. 


of ſt are controverted, and no collareral Part diſputed. 8 Mod. 166: Arg. 


'Trin. 9 Geo. in Caſe of the King v. Powell. 
A, oth 2. In an Information in Nature of a Quo Warranto, to ſhew Cauſe 
Wo Har why he claimed to be Capital Burgeſs ; per Cur. Length of Time will 
RJ never eftabliſh a Right, which was gained by Uſurpation. 8 Mod. 165. 
Trin. 9 Geo. the King v. Powell. 
SAL) A43. A Statute entred into long ſince, and the Conuſee having held 
Recogniz- Lands of the Conuſor divers Years, the Court thought the Debt ſatisfied 
e and decreed it to be vacated. Chan. Rep. 106. 12 Car. 1. Dennis v. 
W——Y Nurſe.—So where the Detendant inſiſted on a Demand, and a Promiſe of 
Payment. Chan. R. 117. 13 Car. 1. Patton v. Jay,—>So after 46 Years, 
and ſeveral Deſcents and Purchaſes ot the Lands appointed for payment 
of Debts. Chan. R. 135. 15 Car. 1. Popham v. Deſmond. — And tho? it 
was not extendable becauſe ot Infancy, yer he ſhould have ſued in Equity 
for Relief. Lev. 198. Mich. 18 Car. 2. B.R. Middleton v. Shelly. 
44. An Ancient Recognizance was deny d to be ſet aſide to let in a Mor- 
gage. 2 Chan. Rep. 106. 2) Car. 2. Plummer v. Stamtord. x 
436. A. ſeiſed of Land confeſſed a Statute to B. and afterwards another 
Statute to C. and then made a Leaſe in Truſt to D. to pay 40 J. a Year to 
his Wife for a Fointure. The Heir got an Aſſignment of C's Statute 
which he ſer up againſt the Jointure, whereupon the Wife, to Protect her- 
ſelf againſt the Statute of C. procured an Aſſignment of B's Statute -after 
a Bill exhibited againſt her and Pendente Lite, and then fer it forth in her 
Anſwer. It appeared that this Statute to B. was entred into in the 26 
Eliz. which was 94 Tears ago (about the Vear 1583.) and the Leaſe for 
Jointure and Payment of Intereſt till 1644. was proved, and that then there 
was an Agreement to forbear an Extent till 1658. and that then there was a 
Minority ; and it was held by the Lord Chancellor that the Antiquity of 
Fhis Starute was anſwered by the proving thereof and Payment of Intereſt. 
Chan. Caſes 304. Mich. 29 Car. 2. Willoughby v. Perne. 
46. Bill was for Relief againſt a Statute 587ears Old; Defendant to anſwer 
the Length of 'Time ſays, he found a Writing containing an Agreement 
not to execute it in the Life of the Cogniſor, and that Defendant did not dare 


RAM todemand it, the Plainrift being a Surety for Money borrowed by Defen- 


Truſts. dant ; but the Statute was decreed to be vacated, and a perpetual Injunc- 
— tion. Fin. R. 331. Mich. 29 Car. 2. Corey v. Corey. = 
7. Bill was to diſcover a Truſt of Lands, after the fame had been in Poſ- 
FF AM of the Defendant and his Anceſtors for 20 Years, or more, with- 
out any Claim, and ſoggetting that tho” ſeveral Sums were paid to Plain- 
tiff's Father as a Conſideration, yet it was only in Truſt to pay the ſame 
and other Debts, and after to ſtand ſeiſed to his Anceſtor and his Heirs. 
Decreed an Account, and that on Payment of what was due to Defend- 
ant he ſhould reconvey to Plaintiff and his Heirs. Fin. R. 262. Trin. 28 
Car. 2. Berrington v. Maſon. | 
48. Lands were deviſed in Truſt to pay Debts and Legacies, and then to 
the Truftees and their Heirs, on Condition, that if any of the Te/tator's 
Name would buy them, he ſhould have them for 2001. leſs than the Value; 25 
SAL” Years after Teſtator's Death, one of the Name brings à Bill for præemp- 
89 tion, but Jeffries C. diſmiſs'd the Bill as unreaſonable after ſo long Time. 
- I Vern. 362. Hill. 1685. Huckſteep v. Matthewes and Court. 
| £ 49. Length of Time, as 160 Years, is not a ſufficient re-uniting a Vi- 
Courſes. Caridge to aParſonage, but that a new Vicar may take Wood, &c. of which 
the Vicaridge was endowed. Cro. E. 893. Hill. 44 Eliz. C. B. Robinſon 


v. Bedel. 
50. A 


—— } „ 


Levant and Couchant. 67 
50. A Water-Courſe running to a Houſe and Garden, through anothers Affirmed hy 
Land was 1 near 40 Yeats. But it was objected by Detendanrao the £4. Cowper. 
Length of Enjoyment, that in 1662. A. took a Leaſe of the Lands, and 3 128 
during his Leaſe made the Water-courſe, and that after the Leaſe ex- J av 
pired, he was often denied Liberty to ſcour or amend the Water-courſe, ſey v. Rod- 
and this was fully proved, and Defendant inſiſted, it was only upon Suf- bridges. 
terance, and not on any Agreement or Conſideration. Soniers C. directed 
an Iſſue, if any Agreement between any Owners of the reſpective Eſtate, 
for the making or continuing it. On a Rehearing Wright K. decreed for 
Plainrift, declaring a quiet Enjoyment was the beſt Evidence of Right, 
and would preſume an Agreement, and the Proof ought to come on the 
other Side to ſhew the ſpecial Licence, or that ir was to be reſtrained or 
limited in Point of Time. 2 Vern. 390. Mich: 1500. Finch v. Resbridger. 
51. A, had been in Poſſeſſion of a Nater-Courſe upwards of 60 Years. 
B. claimed the Land through which the Water-Courſe ran, by Virtue 
of a forteited Mortgage for 100 Years, and which he had forecloſed. 
A's Title was fully proved, and his Bill was for quiet Poſſeſſion; and to 
have a perpetual Injunction, B. having interrupted him by cutting a Chan- 
nel through his own Lands, and ſetting up a Sluice in the Mouth of it, 
whereby A's Water-Courſe was totally diverted and prevented. It was 
objected, that it was a Matter purely at Law, and therefore he ſhould have 
eftabliſhed his Title there before he came here, and that the Remainder- 
man ſhould be made a Party; bat decreed for A. the Plaintiff, and if the 
Defendant would have had the Remainder=-man a Party, he thould have 
ſhewn in his Anſwer who he was, and ſer forth that himſelf had only a 
Term for Years, and prayed that Remainder-man might be made a Party. SAL) 
Ch. Prec. 530. Trin, 1120. Buſh v. Weſtern, . | 8 Wills. 
52. A. ſeiſed of Land in Fee, made a Leaſe to B. for go Tears upon Truſt e 
for ſuch Uſes as A. fhould by his laſt Will direct. Afterwards A. made his (L 2) 425 
Will, (having then no Iflue, but his Wife groſsly enſeint) and therebß 
deviſed the ſame Land to the Heirs of his Body, on the Body of his Wite 
begotten, and for default of ſuch Iſſue to the ſaid B. and his Heirs, A. 
died, and a Month after 4 Son was born, who enjoyed the Land til 21, 
and then ſuffered a Common Recovery, and atterwards deviſed the Land to 
F. and died. J. S. exhibired a Bill againſt B. to have the Leaſe of 99 
(ears aſſigned to him; and whether he ſhould have it or not was the 
Queſtion ? And notwithſtanding the long Admittance of A's Will; and 
the Acquieſcence under it for 20 Years and upwards, B. was decreed to 
aſſign the Reſidue of the ſaid Term, to whom J. S. ſhould appoint, clear 
of all Incumbrances, and the Plaintiff his Executors and Adminiſtrators, 
fo hold _= enjoy the fame. Fin. R. 160. Mich. 26 Car. 2. Nourſe v. 
arworth. | 
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(A) Levant and Couchant. wy 


i. | Bo; and Couchant ſhall be intended ſuich Beaſts as ate noutiſhed 
and fed upon rhe Land, and may there lie in Summer and W 1ater. 
2 Brownl. 101. Mich. 9 Jae: C. B. Patrick v. Lore. o many as the 
Land will maintain. Vent. 54. Hill. 21 & 22 Car. 2. B. R. in Caſe of 
Leech v. Widſley. . | a WO 
2. So many of the Cattle as the Land, to which the Common is Appur- 
tenant, may maintain in the Winter, ſo many ſhall be ſaid Levant and 
Couchant; per Coke Ch. J. in Norfolk Circuit, and agreed to by 2 Juſ- 
tices ; cited Noy. 30. in the Caſe of Cole v. Foxman.——Goldsb. 117. 
S. P. in Caſe of Smith v. Bonſall. . 
| Q 3: Preſcription 
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er Twiſden. 3. Preſcription for Common ſans Nombre, without ſaying Leyant and 
ent. 165. Couchant, being after a Verdict was held good, but if it had been upon 
a Demurrer, it would have been otherwiſe. x Mod. J. Mich. 2t Car. 2. B. 
R. in the Caſe of the Corporation of Darby.——cited per Twiſden J. as 

the Caſe of Maſſelden v. Stoneby WWW 
Vent. 165: 4. Levancy and Couchancy need not be averred, where the Copy hold- 
8. C and F. ers have Solam & ſeparalem 2 896U¹ which is different from their hav- 
| ing Common ; For in this laſt Caſe Levancy and Couchancy on their Te- 
nements is the Meaſure of their Common. 2 Lev. 2. Paſch. 23 Car. 2. B. 
R. Hopkins v. Robinſon. e e „„ 

5. It a Man has Common for a certain Number of Cattle, belongi 
to a Yard-Land, &c. he need not ſay Levant upon the Yard-Land, 
&c. bur otherwiſe if it was a Common fans Nombre. 2 Mod: 185. Hill. 
28 & 29 Car. 2. B. R. Stevens v. Auſtin. TY "OO 
6 Mod. 115. 6. Foddering of Cattle in the Yard was held by Hale Ch. J. to be Eui- 
S. P. Anon. gdence of Levancy and Couchancy ; per Holt Ch. J. 1 Salk. 169. Hill. 2 
Anne. B. R. Emerton v. Selby. | 46.98 


RNs. Ley Gager. 
2 | 
* Ley Gag- Fo 


er, Vadiare — a bis | 4 
Legem, and | 


there 1s alſo | 5 | 
— Pages, (A) Ley Gager. In what Caſes a Man ſhall be Ouſted of 
of kickev. the Law. By Matter of Record. 


that 1s, to 
take Oath, 1. I F Debt be brought upon Recovery in Court F Baron or Fran 


_ hs chile, which is not a Court of Record, the Law ltes becauſe it 


8 * ts not of Record. 49 E. 3. 3. Contra 6 Y. 4. pl. 3+ adjudged. 
the Debt de- f | a 
manded of him upon a Simple Contract, nor any Urn And it is called Wager of Law, be- 
cauſe of ancient Time he put in Surety to make his Law at ſuch a Day, and it is called making of 
his Law, becauſe the Law doth give ſuch a ſpecial Benefit to the Defendant to bar the Plaintiff for 
ever in that Caſe. Co. Litt. 294. b. 295. a. S. P. 2 Inſt. 45. Every Wager of Law doth counter- 
vail a Jury, for the Defendant ſhall make his Law, de Duodecima manu, viz. an Eleven and himſelf. 
And it ſhould ſeem, that this making of Law was very ancient ; For one, writing of the ancient Law 
of England, faith, Hujus purgationis non omnis evanuit vetuſtate Memoria; nam per hæc tempora de pecu- 
nia poſtulatus Debitum nonnunquam Duodecima, quod aiunt, manu diſſolvit. 2 Inſt. 45. | 
18. P. Co. Litr. 195. a. S. P. Le. 203. Paſch. 31 Eliz. Caſtle v. Oldman. And Waller 
one of the Secondaries ſhewed the Court a Precedent, 6 Eliz. in Debt, by Tyndal v. Eyler, upon 
a Pain forfeited for breaking a By-Law in a Court Baron, and the Party was received to wage his Law. 
Quere if it lies upon Amerciament in a Court Baron. Mo. 276. pl. 430. Paſch. 31 Eliz. Anon 
cited 2 Vent. 171—In Debt upon Amercement in a Court Baron, tho' the impoſing of it was grounded 
bon a Preſcription, ye ge of Law was admitted. Arg. cites Co. Ent. 118. But the Court over- 
ruled it, Vent. 261. in Caſe of the Mayor of London v. Dupefter. And Holt Ch. J. denied this 
Cale of Co. Ent. 118. 2 Salk. 684. 2 March 1701. at Guild-Hall. Mood als. Wood v. Mayor, &c. of 
London. Holt Ch. J. cited the ſame Point, as adjudged 29 Car. 2. Rot. 92. in B. R. which he 
faid, was the only Caſe or Authority that he met with in the Books, except the Opinion of 49 E. 3. 3. 
which he ſaid, he valued very little, as to what is ſaid there of a Court Baron. But that what was faid 
of a Franchiſe might be ſo; For Franchiſe commonly means a Court of Record. And he takes Notice that 
wares _ the Court, but by the Counſel. 12 Mod. 682. Hill. 13 W. z. in Caſe of the City of Lon- 
n v. | | | 


If a Man 2. Bur otherwiſe it is, if the Recoverp be in a Court of Record. 
Fecovers Da- 19 D. 6. 80, © | | YES | 
mages in An- | 
cient De- | | 3 
meſne, and the Plaintiff brings Debt, it ſhall be tried Per Pais, and the Defendant ſhall not wage his 
Law. Quere inde. Br. Ley Gager, pl. 11. cites 34 H. 6. 64. | 

3. In 
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z. In Debr Delendant ſays, that he bought to the Uſe of the King, 
and the other ſays, that he bought to his own aſe ; and after De- 
fendant may wage his Law, tho he has confeſſed the buying of Re- 
cord. 7 Y. 4+ 7 „ A 4 f. ³˙¹¹ oo tlas Rik as 

4. In Debt for Arrearages upon judgment before Auditors aſſigned of Br. Ley 
Record, the Law does not lie. 11 Y. 4. 6 92. 11 Y. 4. 56, 4 U. 6. Gager, pl. 
17 b. 8 P. 6. 5 b. 29 b. 20 Y. 6. 16 b. 95. 41 E 42 El. B. RN. an- 1 
judged Franklin's Cale, os SP. Br. Ley 


ee; bbb! y MEH oo ; 
35. cites 9 H. 5. 3. But that it is otherwiſe of an Account before the Plaintif Bel, 


5. But in Debt upon Arrearages ot Account before Auditors af Br. Ley 

ſigned of Record, Law lap at Common Law; For before the * PF" 9 

Statute, the Auditors had no Power to commit to JPriſon. 4 B. 6. 40 . .; bat 

18. Contra 20 P. 6. 1). 14 . 6. 24 b. Brook ſays, 
A2 | p | ? REG ; tha 

i; Contrary at this Day, ——* V. l. The Deftadantthail not wage bis Law, dul this by Con- 

ſtruction of this Statute, which gives them great Authority. Co. Litt. 295. 2 | 7 TRE 


7 


6, So, after the * Statute, in Deht for Arrearages of Acccount before * 8: P. For 
one Auditor aſſigned of Record, the Law lies; For this is at the the Kee 
Common Law, and not within the Statute ; For he cannot tmpre % e, 


| | Go 

ſon by the Statute. 20 H. 6. 16 h. adjudged. Dubitatur 4 b. 6; 25 b. ee 
, hy | * R | and = 
fore of an Account before one Auditor the Law Ties. Co. Lit. 295. a.———S. P. 10 Rep. * a. 


Mich. 10 Jac. in Denbawd's Caſe. 


Br. Ley Gager, pl. 7. S. P. cites 20 H. 6. 16. 


J. So in Debt Tor Artear of Account; found before Auditors, Bar it was 
hot wirhin the Stature; as where Defendant is found in Surplus, AT a 
there Law lies; For it is at Common Law. 14 Þ. 6. 24 b. Curia. 1, char in 
Contra 20 Y. 6, 16 b. 17. | the Exche- 

r „ 28 ; e \20* o 7 „ N quer before 
Auditors, the Lord was ſoumni in Surpluſage, and the Bailiff brought Debt upon the Account, and the 
Lord was ouſted of his Law by 1 nt; For that aubirbh is before Auditors is of Record, and ſhall 
bind the Lord as well as the Bailiff; and yet they may commit the Bailiff to Gaol if he be in Arrears ; 
but not the Lord for his PP For the Statute does not extend to that. Br. Ley Gager, pl. J. 


cites 20 H. 6. 16.—8. P. Co. Litt. 495. a4. . 


., In Debt for Ametcement in a Leet, Defendant ſhall not wage Br Ley | 
his Law; Becauſe it is alfeſſed in a Court of Record, 10 h. 6. 7. Se. 

| * 3 Fa \ 2 Kann 1 35 BOT S. C. —8. P. 
Co. Litt. 195. a—=S. C. cited Le. 203. Paſch. 31 Eliz. C. B. in Caſc of Caſtle v. Oldman: 
5 | 


9. Tf a Man recovers by Verdict in Action upon the Caſe upon a This Caſe 
Promiſe under 408. in the Borough Court of Dunſter in Somerlet, 8 12 wo; 
which is not any Court of Record, but a Court Baron, and after 5 2 Sm 
brings Action of Debt in B. R. upon this Judgment, pet the De 584: in Caſe 
fendant may wage his Law; Becauſe it is not any Court of Re- of Mood v. 
cord. ich. 2 Car. between 7wens and Found adjudged, and the g Mayors 
Law made accordingly. C 

10. In Debt upon a Contract of 40s. if Defendant confeſſes that he In an Action 
owes 208. ta the Plaintiff and is ready to pay it, he cannot wage his of Debt 
Law of the Remnant; Becauſe he has * acknowledged the Cotitract usb hen 
of Record ; For it thall be intended; that the 20 s. is Parcel of the e Detend- 
408. Contra 29 E. 3. 25 b. * ; | ant 7 | 
' „ ; AP ETOP er Ng nd robe; W:-.*5 WES 
Law for Part, and confeſs the Action for the other Part; per Hobart Ch. J. faid to have been adjudged, 
Mich. 1 5 Jac, in C. B. And it was faid to have been ſo adi 9 a Shop Book in ** Cale, and 


cites 38 H. 6. 14. and adjudged accortiingly. Godb. 327. pl. 420: Paſch. 21. Jaz, C 
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For tho' the 
Parliament 
transferred 


And the 12. In Debt for Savage, being a Duty accruing to the City for Timber 
88 2 imported. The Count was, that they were and had been a Corporation, 
G » 


i Time out of Mind, and their Cuſtoms confirmed by Act of Parliament. The 
char in the Defendant tender d his Law; But che Count over-ruled it; For here 
the Amerce- the Duty it ſelf is by N and that confirmed by At of Parlia. 


0 10 1 ment. Vent. 261. Trin. 26 Car. 2. Mayor &c. of London v. Dupeſter. 


Debts are not ; | 
immediately founded ; Cuftoms, but upon the Amercement by the By-Laws, which are warranted b 
Cuſtom ; but in the Principal Caſe, the Debt is founded immediately upon the Cuſtom confirmed by Ad of 
Parliament. 2 Lev. 106. S. C. by name of the Mayor &c. of London v. Deputee. 


But the Re- 13. Debt was brought for Damages and Cofts recovered in a Court Ba. 


porter ſays, ron in an Action brought there for Words. The Defendant was not al- 
tamen Quæ- 


re: Tor he lowed to make her Law. And it ſeemed clear, that tho' Wager of Law 
doubted how doth lie of a Debt recovered in a Court Baron, yet that ſhall be intended 


that would of 4 Debt wines ſued for there. Raym. 386. Trin. 32 Car. 2. B. R. 
8 ren 8 


differ from Woodroffe v. Wilgreſs. 
the Caſe at 


Bar, only that | 


in the Caſe at Bar, Wager of Law would not have been in the Original Action, becauſe there is an In- 
jury ſuppoſed in the Defendant, in which Caſes Wager of Law lies nor, cites Co. Litt. 295. and there- 
fore tho' it be in a Recovery in a Court Baron, yet becauſe the Original Cauſe of the Action would not 
permit Ley Gager, he thought they did well in refuſing her waging of Law. Ibid. 386, 387.—80 
where A. demanded a Quit Rent of 18d. a Year of B. and B. promiſed payment, i A. would ſhea his 
Title, and ſatisfy him, that he had a Right to demand it, and in an Action upon this Promiſe brought 
in a Court Baron A, recovered, tho' it was urged at the Time of the Verdict, that the Freehold would 
come in Queſii-n upon that Promiſe, and ſo the Court Baron could have no Juriſdiction. Upon Debt brought 
in C. B. upon this Judgment B. came to wage his Law, and was ready to ſwear that he owed A. nothing; 
But the Court held, that by the Recovery it became a Debt and was owing ; and being asked, if he 
had paid the Money, he anſwered that he ow'd nothing ; whereupon the Court concluded, that he 
had not paid it, and therefore would not admit his waging his Law, without bringing ſufficient Com- 
urgators, to/{ſwear, that they believed he ſwore Truth, but ſuch not appearing Defendant defecit de 
ge, and Judgment was given againſt him. 2 Mod. 140. Mich. 38 Car. 2. Beaumont v. -- «= | 


And it is re- 14. Debt was brought in C. B. for a Sum of Money recovered in the Hun- 


range "gg dred Court, and the Defendant was admitted to wage his Law, tho? at firſt 


Wager of the Court doubted. 2 Vent. 111. Paſch. 2W. & M. C. B. Anon. 
Law will | ; 5 
lie in Debt upon a Judgment in a Court Baron, becauſe the Money might be paid in private, for that 
would be a Reaſon to wage Law in all the Caſes before put; but it is to be conſidered, that it is not 
the Privacy of the Payment, or the Poſſib ility thereof, that is the Occaſion of a Wager of Law, but 
that the Ground of the Action is ſecret; per Holt Ch. J. 12 Mod. 682. in Caſe of City of London v. Wood. 


ä 
7" 0 —— 


_ K | * : 
VE (B) In what Caſes the Law ſhall be Ouſted by Specialty. 
1. IN Debt upon Arrearages of Rent, reſerb'd upon Leaſe for Years 
by Deed, the Law does not lie againſt the Deed. 49 E. 3. 3. 

(It does not lie tor the Rent without the Deed.) 3 
2. It mp Bailitf receives of me 201. by Deed, to buy Things for the 
Manor, and if it be found upon Account, chat he has bought nothin 
but retains the Money in his Hands; In Debt upon the Accoun 
the Deed of the Belceit ſhall oult him of the Law. 49 E. 3+ 3. 


34 
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# | Ley Gager. F 

3. In Writ of Account, if Defendant be adjuvged to Account, and. -— 
before Auditors he ſets forth rwo Tallies, teſtifying that the Plaintiff Fel. 107. 
had received certain Montes, the Plaintiff may wage his Law, that thoſe e 
are not his Tallies. 21 E. 3. 49. : =s e(K) pl. 4. 

4. By 38 E. 3. cap. 5. Any Man may wage his Law (by ſufficient People But at this 
of his Condition) agat ſt Londoner's Papers, and the Creditor ſhall take Su- 5 if rag 
rety otherwiſe, if he pleaſe ; but ſpall not put the Party to plead to the In- frrides 0 
queſt, unleſs he will do ſo of his own Actord. | wid, 1 


0 2 i | Creditor's 

Book, he cannot wage his Law: For their Cuſtoms are approved by Statute 14 E. 3. and other Statutes; 
and this is not properly Paper. Br. Ley Gager; pl. 98.— Debt upon a Con was brought before 
the Mayor and Recorder of London ; the Defendant tendered his Law. The Plainti: replied, that 
there is a Cuſtom, that if a Man has put a Seal to a Paper, te Hing the Contract, that be ſhall be ouſted 
of the Ley Gager. The fendant demurred For that the Plainti by this Plea had abated his own 
Action. But 2 wn, cones oi Priſot, that this Matter will well maintain his Count, and does not alter 
the Nature of the Contract; becauſe it was an Evidence only of the Contract. D. 21. b. pl. 132. per 
Luke J. cites 30 H. 6. | + 


5. A Man retained an Attorney for his Mafter for 101; by the Tear by But if the 
Deed ; the Maſter, in Debt by the Attorney, may wage his Law. Br. Ley Maffermates 


the & K - 
Gager, pl: 95: cites 46 E. 3. 10. "wt eats 
nd dies ; there, in Debt by the Attorn ſt the E h bs Laws by 
Executor, and dies ; there, in the Attotne) inſt the Executor, he cannot wage his Law, 
Reaſbn of his own Deed. Ibid. © * | f Fe * 1 


6. Where a Bailment is made by Deed ſealed, yet the Defendant may 

wage his Law in Action of Detinue; For Detinue, which is Matter in 
Fact, is the Cauſe of Action, which may be anſwered by Matter in Fact. 
Br. Ley Gager, pl. 3. cites 27 H. 8: 22: 

7. If one brings Debt on Bond, and does not ſay Sigillo ſuo /igillat. the 
Detendant may wage his Law: Arg. Mo. 333. ſays this Caſe was cited 
by the Ld Chief Baron. 

8. Ir lies not where there is a Specialty or Deed to charge the Defen- Co. Lit 293. 
dant, but only where there is a bare Parol Tranſaction, which my be a. S. F. 
diſcharged as it was contracted ; Per Hatſell J. 12 Mod: 669. in Caſe of 
London City v. Wood: * 


3 — — — — — — n n 
(C) For what Things. 5 See (D) 
I. It Debt upon Arrearages of Account before Auditors En Pais the 2 
Law lies. 49 E. 35 2. b. Curia. Contra 11 I). 4. 79. b. 13 Ley Gager, 
P. 4. 1. 14 H. 4. 19. and the Statute of 5 Þ. 4. cap. 8. A. cites 22 
Debt upon Arrearages of Account before Auditor &c: the Defſtndant pleaded that Nothing was owing to 


him, and that he was ready to aver by his Law, and prayed that the Plaintiff be thereof examined, and 

Jhewwed to the Court an Indenture, by which it appeared, that the Parties put themſelves in Award of two, of all 

Debates, who atvarded that the Defendant ſvould pay to the Plaintiff the Sum aforeſaid, which he ſhewed 

for his Matter; Per tot Cur. Such Arbitrators are not his Judges upon his Account; For they cannot upon 

this Matter award him to Priſon ; but are Arbitrators only; and not dthetwiſe ; and if he ought to have 

this Action; yet after, he ſhall have a new Action upon the ſame Award, by which be was admitted 
to his Law. Br. Ley Gager; pl. 52. cites 22 H. 6. 14. : ng 


- 2, [Bur] In Debt upon Arrearages of Account had before himſelf, br. Ley cr. 
the Defendant ſhall have his Law, 8 Þ. 6. 29. b. 20 h. 6. 41. b. Thes 23H. 
| | | | 35. 
le Fa Jn 1 — upon no upon Submiſſion without De *. _ = Gon. 
+ 49 E. z. 3+ 11 . 4. 56. b. adJuDdgeD, 1 H. 6. 1. b. 4D. 6. 17. Garland 
b. 8 D. 6, F. b. 10. b. Curia. 19 . 6. 10. 20 PD. 6, 17. 4.7244 £9) 7 I 


5 er I, 31. 
Cites 11H. 4, 54. and 21 H. 6. 20. and pl. 34 cites 5 H. 5. 13. and 21 H. 6. 32.— n Debt on 
Arbitren ent, Defendant was ouſted of his yy the Court, t. 213. Anderſon v. Symonds. The 


. 


62 8 Ley Gager. 


The Reafon why Wager of Law lies on Award, if Submiſſion be by Parol, is, that the Submiſſion 7 


the Ground of the Action; per Holt Ch. J. 12 Mod. 680. in Caſe of City of London v. Wood. — 
And _ the Defendant has Notice of the Submiſſion and Award. Br. Ley Gager, pl. 105. Cltes 1 H. 
7. 25. per lan. ve | | ' : 6 ; - * 


Br. Ley Ga- ; 4+ In Debt upon a Contract for his Table the Law ties. 19 p. 
ger, pl. 44. 6, 10, N NS 
cites S. . 


S8. P. per Moyle and Danby, but contra by Priſot and Needham. Ibid. pl 70. cites 39 H. 6. 18.9 


Contra per Gawdy J. being only in Court. Cro. E. 818. Paſch. 43 Eliz. B. R. 


Ne b.— 
Biſhe v. Walford. 8. P. per tot. Cur. Quod nota ; the Reaſon ſeems to be inaſmuch as it is at the 


Election of the Plaintiff, whether he would take them to Table or not; but it is ſaid elſewhere, that 
it is contrary where the * Keeper of a Priſon brings ſuch Action; for he cannot refuſe the Priſoner. 
Br. Ley Gager, pl. 50. cites 22 H. 6. 13.———S. P. Co. Litt. 295. a. | | 

* S. P. Br. Ley Gager, pl. 44. cites 19 H. 6. 10. For he cannot live without Eating and Drinking. 
— Debt by the Keeper of the Toaver againſt J. N. who was in bis Ward for Treaſon for his Eating and 
Drinking from ſuch a Day to ſuch a Day, and the Defendant tender d his Law, and was ouſted per 
Cur. Contra of the Salary of a Prieſt. Brook ſays, the Reaſon ſeems to be becauſe the Keeper + cam 
refuſe the Priſoner, and it is not Charity that he ſhould die for Want of Suſtenance; contra for the 
ary, and Drinking of a Man who is at large. Br. Ley Gager, pl. 8. cites 28 H. 6. 4.—4 S. P. Br. 
Ley Gager, pl. cites 19 H. 6. 10. pl. 50. cites 22 H. 6. 13. pl. 55. cites 15 E. 4. 16. of a 
Vifualler. P. Becanſe it is a Work of Charity; per Ld Chancellor an 1 J. in the 
Star Chamber. Roll. R. 338. Hill. 13 Jac. Adkinſon v. Hobs The Reaſon why in Debt by Gaoler 


A the Priſoner for Meat and Drink, he cannot wage his Law, is not, becauſe the Gaoler is 
0 


iged to find him Victuals; For that is not true, as appears by PL C. 68. a, But becauſe the Defen- 
dant is in Durance, and the Plaintiff cannot take Security from him for Re-payment ; For a Bond will 
be void, ſo that he muſt be content with a Promiſe ; per Holt Ch. J. 2 Salk. 684. 2d. of March 1701. 

Mood v. the Mayor of London. | | 


— — — 


in Non (D) Ley Gager. [Not where a Moan 4s compellible to 
7 Ln do the Thang. 
(B). E· | 


Mo. 698 — 1, WF a Labourer within the Statute brings Debt for his Wages De 
YE fendant ſhall not have his Law ; becauſe he was compellable 


wiſe it is, if 
he be not re- to ve by the Statute, 3 ID. 6, 42. b. 34+ II I), 6, 48, b. 
tained ac | 
cording to the Statute. Co. Litt. 295. a. Debt upon a Retainer in 1 his Salary Arrear, 
the Defendant ſaid, that he did not retain him in Husbandry, and a good Plea, * eaſon that he cannot 
wage his Law in this Caſe, and therefore he may traverſe the Contract; quod Nota bene. Br. Contract 
&. pl. 20. cites 38 H. 6. 22. | wy 

S E. cited per Holt Ch. J. who ſaid, that the Reaſon of being compellible to ſerve is no Reaſon; 
For tho he be bound to ſerve, yet the other is not bound to take him. But the Reaſon is, becauſe it 
is hard that the Maſter ſhould be put to wage this Law, but rather that the Plaintiff ſhould be put to 
prove bis Retainer by the Statute. 12 Mod. 683. | 


Sa. 2 It a 9 8 to ſerve me at my * Plough, and to = what 
Carve—+ is necetlary för this Bulinels as the Plough itſelf, + 1Bagons, Carts, 
OP cc. for ſo much a Year &c. Jn Debt for this, J may wage my Law; 

For this is not within the Statute to be compell d to ſerve fo. 3 Þ. 

+ 42+ Us | 1573 | 5 
S.P. Br Ley 3+ It a Man be retained to ſcald Hogs by the Year for ſo much, in 
cis $.*” Debt kor this he ſhall have his Lam; For it is not within the Sta- 
I a | | | 

pn ine ſerve by the Statute, and is retained accordingly, bis Labour and his Salary is contained in the 
Statute ; therefore ſuch ſhall not be barred by Ley Gager; contra of others. Tz | 


9 Rep. 88. 4. t Seid bo, ſing Maſſe by 53 2 for ſo an begs 
Debt tor it, the ant may wage his Law; Becauſe he was no 
Tompellibie to ſerve by the Statute,” 7 B. 6, 48. b. , 3 


5. It 
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= Tf a Man be retain'd to be of his Counſel for fo much by the 8. F. "i 
Year tC, In Debt for this he ſhall have his Law; ( For he is not com- « Gager, 
pellible in this Manner) 3 0. 6. 34. b. 42. b. adjudged. | „ 

Ys Brook ſays, 


the Reaſon ſeems to be, becauſe none ſhall be ouſted of his Law in ſuch Caſe, but again & t; of 
Husbandry; and Labourers who are reta#ied by the Statite,” and take Wages exp 150 ee Walen. ba © 


6. If an Attorney of B. ſues an Action of Debt againſt his Client, *Crv. E. 425. 
for Fees and Charges Disburg N in the Court, the Defendant cannot 37 5. 
wage his Law. P. 37 El. B. Curia Pich. 37 > 38 El. B. R. ger, of er. 
between * Cermayn dd Roles, adjudged by Admittance: Tr. 4 El. fi fr .. 
B. per Curiam. Co, x Inſt. fol. 295, Sect. 514. Betaule an At- 4. S. F. 
torney is compellible to be his Attorney. 21 P. 6, 4. 
7, If à Sollicitor, retain d tg ſollicit a Suit, ſues an Actian of 
Deſt for Fees and Charges which 81 had expended in the Suit, the 
8 1 WP wage his Law. Mich. 37 & 38 El. B. R. adjudged 
g. Jf an Aromey of B. R. brings Action of Debt for his Fees, 
and other Expences of Suit in B. the vant may wage his Law. 
Tr. 40 El. B. between Fentiaſan and Sharpe, adjudged ;- becauſe he 
is not compellible to be his Attorney there. 
9. If an Attomey of B: brihgg Action'of Debt,/ becauſe he was his Br. Ley Ga- 
Ac the Drtetarit tall ity his Law; Be. g . 555 
cauſe he was not compeilible to be his Attorney there. 21 H. 6. 4. cordingly. 
10. I a Serjeant at La brings Mrit of Debt, and declares how 3 
he was retain'd to be of Counſel with the Defendant for two Years, 4 PS. 38 
taking by the Year 10 l. the Defendant may wage his Law, tho | 
the Plaintiff be * compellible to be of Counlel of any. (But this is SP. Br. Ley 


by Contract by the Pear) 21 Þ. 6. 4. By all the Jüſtices. 427805 pl. 

| . es Os 
C. For Brook ſays, it ſeems, that he is not compellible' to be of Counſel for a whole Near, nor for tvs 
Tears, nor for any Fee certain for the whole Year. | el 6 9. 


11. Debt becauſe the Plaintiff retained the Defendant for eight Tears for Br. Labou- | 
20s. per Ann. to ſerve in all Occupations, and for 81, Arrear, for his Service IN K* 
of eight Years, Action accrued &c. The Defendant tender'd his Law; and 
per Cur. a Tayhr, Carpenter, &c. who are Artificers ſhall not be compelled 
to ſerve by he Statute. But a Ploughman, Shepherd, &c: ſhall be compel- 
led to ſerve, and therefore as to them Ley Gager lies not of their Salary. 

But here, becauſe the Retainer Was in all Occupations, and does not ſay in 
Husbandry, therefore the Law was admitted. But by the Reporter, be- 
cauſe Husband is Parcel, and of this the Law lies not, theretore it 

lies not in tiny Fare: But Judgment was ut ſupra. Br. Ley Gager, pl. 
66. cites 38 H. 6. 14. wh LEY 33 

12. If an Hoftler will not lodge me, I ſhall have Action upon the Caſe, Br. Ley Ga- 
and fo of a ViHualler who will not ſell me Victuals; and yer in Debt for Per- Pf 79: 


theſe Victuals, the Defendant * may wage his Law; Per Moile and Pri- and 5 | 
fot. Br. Action ſur le Caſe, pl. 76. cites 39 H. 6. 18. ns 5 C— 
| P. Re 


7. b. For a Victualler or Hoſtler is not compellible tb deliver Victuals till he is paid for them in 


13. Where a Man retains another for 10 J. to go to Rome to obtain a 
Bull &c. in Debt for this rhe Defendant may wage his Law; quod nota, 
per all the Juſtices; For this is not a Retainer according to the Statute of 
Husbandry, where they ſhall be compelled to ſerve; therefore in that 
Caſe the Law will not lie. Br. Ley Gager, pl. 70. cites 39 H. 6. 18. 
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0 orf what Thing it lies touching Real. 5. 


8. P. Co. Lit. 1, 1N Detinue of Charters concerning his Franktenement, the Law 


| 295. a. does not lie; For it is real. 20H, 6. 38, Dubitatur 38 E. 3.7. 


So of 'a Leaſe 
for Tears; For it concerns the Land, and is a Chattel Real ; and ſo it was wh adjudged in B. R. Quod 


7 nota bene inde. — Ley Gager, pl. 97. cites 34 H. 8.— 000. Litt. 195. a. S. F 


2. 80 in Detinue Wr a Releaſe of all Right i in his Prankrenement, the 


law does not lie; Becauſe it is Real. 20 Þ. 6. 38. 
In Detinue of 3. Bur if a Man has Charters in his Cuſtody concerning the Land 


Cs A of another Man, and he Bails. them to Re-bail, f he brings Detinue 


does nit intitle agaiuſt Bailee, he may wage his Law; becauſe they are Cyattels be- 
12. "os tween them. 20 D. 6, 38. ; 

d, the 
Defendant may wage his Law ; For if a Man gives me a Deed of Feoffment, it ĩs only * Chattel in me, 
contra if I have the Land; per Pigot. Br. Ley Gager, pl. 75. cites 8 E. 4. 3. 


*S. P. Co. 4. In Debt for Rent upo a Leaſe for Years, the Law poeg ® not 
belle i For it is in the Realty, x F. Cas. C. . 4.6. x. d 
lie, tho' it 8D, 6, 5+ b. 29. U. 20 D. 6, 16. a. b. Contra 4 . Ent 


was upon a E. 3. 10, b. ADJUDgeD. 

Parol Lea aſe; | 

per Holt Ch. J. Becauſe it is in the Realty, and ariſes from the taking the Profits of the 1 and Oc- 
cupation of it in the Country; and ſo the Notoriety of the — excludes the Defendant ſrom waging 
his Law; per Holt Ch. J. 12 Mod. 681. 


Br. Ley Ga- 5. But if a Man leaſe Sheep, rendring Rent; in Debt for the Rent 


ger, A. 541 Ley Hager lies; For it is not Real, 1 P. 6, 2, b. Curta, (Fot 
and that 8 this is not a Rent). 


Serje ant took 

the Reaſon of the Difference between Ley Gager not lying in Debt upon a Leaſe for Vears, and lying 
upon a Leaſe — Beaſts to be, that of a Leaſe of Land, Ejectment or 1 aa ejecit infra Terminum lies, 
but not of B erg For Leaſe of Land is notorious to the Conuſance of Country. But Brook makes 
A — of the principal Caſe. 


6. In Detinue for an Obligation the Law lies; "Becauſe it * not 


Orig (Ga Real. 38 E. 3. 3. 


_ J. Debt, in the Detinet without the Debet, of certain Corn, and Rent Foz! 
and counted upon a Leaſe for Nears of certain Land, reſerving the Corn and 
Fou; and becauſe the Writ was in the Detinet, he wa ged | vis Law, and 
was admitted to it; and yet it was granted, that Debt Tall not be in the 
Debet, but of Money only, and erefore Error as it ſeems. Br. Ley 
Gager, pl. 26. cites 50 E. 3. 16. 7 

S. P. per Holt 8. In an Action of > hp againſt a Bailiff o 7 a Manor, the Defen- 
Ch. J. 12 dant cannot wage his Law, becauſe ir ſounderh in the Realty. Co. 
Mod. 681. Litt. 295. a. 
| 9. In Account gl 2 of wry of Land for ſix Years Defendant 

cannot wage his n h. 39 & 40 Eliz. Popworth v. Arche, 


n as. _— = „ 1 


(F Part Real, Part Perſonal 


Ga- I, "13 Derinue of a Box with Charters and Puniments, 1 i the 
2 Plaintiff counts not of any Charters in Particular, 


fendant may wage his Law of the whole. 19 Þ. 6. Brunt befure 
© Be Dewan of it, the _ and all in it is Pac a Chattel. 19 
+ Y+ 4 Jt 


” 
. Sa . PR . : — ms  » 
- * » of a... _ 

cy 2 — 


Ley Gager. 65 


. It Detinue be brought for = Cheſt ſealed, wich Money and Char- 
ters of Land in It, the Law lies. 44 E. 3+ 41. b. (of the Whole.) | 

3. But otherwile it is if he declares of certain Charters in Particular, 
and if the Writ be not that the Cheſt was fealed. 44 E. 3. 41. b. | 

4. But in Detinue of Charters incloſed in a Cheſt, if he declares of Br. Ley 
one Charter in Particular, the Defendant cannot wage his Law of it, 25% 2 
20 D. 6. 1 | H. 6. 9 and 
8. C.-— — Defendant faid it was a Box, and 18 Ab zue hoc that it <vas a Cheſt Ke. = held A 
good Plea; and yet Defendant might have waged his Law. Br. Ley Gager, pl. 79. cites 22 E. . 


. In Detinue of certain Charters and Yuniments contained in B. Ley 
a Cheſt, and declares of one Charter in Particular, the Defendant may Seger, pl. 
wage his Law of the Reſidue. 10 H. 6. 20. b. adjudged 11 h. 6. 9. b. i < AL 
14 D. 6, 1, 19 D. 6.9. b. 20 D. 6. 38. | N | * ones . 
—pl. 79. 


cites 22 E. 4. 7. In ſuch Caſe the Defendant waged his Law as to all but this Charter, and did it 
immediately ; and the Reaſon ſtems to be that when it is in a Cheſt incloſed the Charters are of the Na- 
ture of the Cheſt which is only a Chattel ; Contra of Charter ſpecial; For of this he cannot wage his 
Law, becauſe it concerns Franktenement. Br. Ley Gager, pl. 61. cites 14 H. 6. 1. | 


6: But he can not wage his Law of che Cheſt ; for it is of the Na- Br. Ley 
ture of the Charter. Dubitatur 11 0. 6. 9. b. 14 P. 6. 1, Sager, pl. 


| 7 | 86. citesS. C 
/ # % 7 . * : i» : 6 . * F P by 
s where the Count was of Box with Charters concerning his Inheritance, and counts of 4 in 


ſpecial ſhewing how &c. The Defendant as to 3/ pleated re-delivery in another County, and as to the 4th. the 


| = it abated, and to the, Box and the other Charters he waged his Law, and the Law was received without - 


Challenge. Br. Ley Gager, pl. 68. cites 38 H. 6. 25. 


7. In Sale of Land for 40 l. the Defendant may wage his Law in Debt of Gawdy held, 
it; For tho' the Land be Real, yer the Bargain and Contract is Perſonal ; that he 


7 - : ? ſhould 

per Newton; quod nullus Negavit. Br. Ley Gager, pl. 87. cites 22 H. 6. 43. won ae 
"RR. ov, VEST Gr | bo OS. © "+ thereto; For 

it is a real Contract; but all the other Juſtices e contra; whereupon it was ruled, that he ſhould make 

his Law, &c. Cro. E. 750. Paſch. 42 Eliz. B. R. Miller v. Eaſtcrowe. Cites 22 H. 6. 44. 34 E. 

1. 18 E. 2. 31 E. 3. 54 H. 6. tit. Ley. 28. 45. 52, 732 th = 


9. In Delt, ifa Man leaſes a Chamber to another, or his Friend, and takes 
him or his Feme and Fon to Table, rendring tor the ſaid Chamber andTabling 
6s. a Week, the Detendant cannot wage his Law. Br. Ley Gager, pl. 58. 
Cites 9 E. 4. 1. | 


9. Hof Leſſor of a Manor ftored with Beaſts. Ibid. 2 1 a 
| | a 2 75 | Wa oo wes of | | ale of 
Beaſts rendring Rent, without Land, the Defendant may wage his Law in De bt for the Rent. Ibid, 


1 © - = - * x; =; 
2 1 8 FI . W 2 2 Ke n 8 


(G) In what Action it lies. 


I. TP? Action upon the Caſe againſt a Surgeon, becauſe he undertook to 8 P. Br. wy 
A cure him of his Hurt, and did ir fo negligently that he is maim- Seeg. 
ed, the Defendant may wage his Law; 48 E. 3. 6. Curia. Be- ( bur the 


caule it is not ſuppoſed Vi & Armis nor contra Pacem, | Plaintiff of- 
| fer d to de- 


mur in Law, and therefore the Defendant put himſelf upon che Country; but note that at this Day a 
lan cannot wage his Law in Action upon the Caſe. © 


2. In an Attachment upon a Prohibition the Defendant cannot wage i LY 1 
his Law, that he has not ſued againſt the Prohibition, becauſe the 38. bes 24 7 
WLtt luppoſes him to do it Contra Pacem. 15 E. 354.2 E. 3. 35. E. 3. 39. 
b. adjudged. Contra in Time of E. x. 69. adjudgen. 22 

| 8 | * Re- 


3 — 1 EE — 


6 Lay Gage 


x * 


in Law, and 


c. Br. Ley Gager, pl. 56. cites 24 E. 3. 39. and 18 E. 3. 4 And it is a of the King, 


Ibid. pl: 17. cites 44 E. 3 32: 
3. In Writ of Detinue of Charters, a Man ſhall not Wage his Law. Br. 
Arbitrement, pl. 2. cites 9 H. 6. 60. pk 
4. In Action of Debt in London upon a Conceſſit Sovers to pay, the De. 
tendant may wage his Law, tho it be a cſlomary Action. Br. Ley Gager, 
pl. 5g. cires 38 H. 6. 32. | 
Br. Ley 5. Debt againſt an Abbot, of a Contract between him and the Prediceſſor 
Gager;pl. of the Abbot, and averred that the Stuff came to the Profit of the Houſe; 
H. J. 2. 3. the Abbot tendered his Law, but could not have it; For, per Brian, he had 
Contra per not Notice, nor was Party to the Contract. Br. Ley Gager, pl. 105. cites 
all the Juſ- 1 H. J. 25. % 


tices except ED | 
Brian; For the Mrit is in the Debet, and not in the Detinet, as againſt Executors. 


Reporter, becaiiſe he comes by. Capias, he ought not to have his Law; For Rex of Par for the Contenyi 


6. But in Debt upon a Recovery in Ancient Demeſne the Defendant may 
wage his Law. Ibid. Ns 

7. So of Baron and Feme of the Debt of the Feme, they may wage their 
Law, tor there is Notice of it in them. Ibid. 

8. It a Man recovers Damages in Writ of Right, or other Action in 
Ancient Demeſne, and brings Debt of the g recavered, the Defendant 
may pic Nul tiel record, and it ſhall be try'd per Pais, and the Defen- 
dant ſhall not wage his Law. Br. Court Baron, pl. x. (bis) per Littleton ; 
but Brooke ſays Quære inde. ; 

9. In Debt for Money wor at Play, the Defendant was allowed to wage 
his Law. Buls. 186. Paſch. 10 Jac. Harriſon v. James. 
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. : | ; F : | a ad . 6 . : ; : 
7 (H) By other Hands. Bailment, Contract. 
— RI 5 a | £ | s 
SP. Br. Ley x, I Detinue be brought againſt Succeſſor Dean upon Bailment to his 
10 be C Predeceſſor, the Law lies. 44 E. 3. 41. b, Curia. 
Brook ſays,/and ſo ſee that he ſhall not be in a worſe Caſe than his Predeceſſor; and after the Plaintiff 
counted of certain Charters ſpecial, and no mention was in the Writ of _ * Charter, but in the 
Count, and upon this the Defendant tender d his Law again, and was Ouſted; and ſo ſee a Difference. 
where he Counts of a Charter ſpecial, and where of a Cheſt ſealed with Charters. * Orig. (Servic.) 


Br. Ly, 2. The Abbot may wage his Law of a Contract made by his Com. 


Gager, pl. moign. 46 E. 3. 10. 


25 cites 15 | : 
4. 16. accordingly, per Brian; but per Choke it is all one 10 E. 4. 5. 


* For the 3. The Abbot ſhall wage his Law in Debt upon Contract made by 


2 N the Covent in the Vacation. 13 I), J. 3, Upon a Receipt by the Hands 


one Perſon Of the Feme of Plaintiff, Ley Gager lies. 


therefore it is the immediate Receipt of the Plaintiff himſelf. Br. Ley Gager, pl. 30 cites 15 E 4. 16 
—— 8. P. Co. Litt. 295. a. | . | i 
4. Ik a Monk makes Contract as Officer of the Abbot, and after is 
5. Tf my Attorney General to retain Servants retains a Servant for 
certain Wages, and he brings Debt againſt me for the Mages J may 
wage Las A* pet Contrary by the Hands of the Attorney, 46 E. 3. 
10, AUMICELD, | 33 
For both are 6. In Account by Abbot upon Reſceit by Hands of a Commoigne the 
ofone and Law ies. 13 P. 4+8+ 2 b. 5+ a. b. Cuts. 
Corporation, viz. the Abbot and the Monk ; per Brian. Br. Ley Gager, pl. 92. cites 5 E. 4.5.— 
Co. Litt. 195. a. N 5 0 


1 


2 ©», . 2 3 2 8 . 1 xe 1 * - 2 — wu 8 9 * 1 . 2 * . 
Le Ga Er. 
4 . 4 | 


4h Jn Account by Baton upon Receipt by Hands of che Feme Plaintiff Br. Ley 


3 


the Law lies. 13 P. 4. 8. 2 h. 5. 3. Curia. Gager, pl. 

g e „„ 92. cites 15. 
E. 4. 16.——Co. Litt. 295. a8. P. adjudged ; becauſe a Receipt A Hands of the Wife of . 
Plaintiff, or On, is all one [as a] Receipt by their own Hantis. Cr: E. 919. Hill. 45. Eliz. C. B. 
Goodrich's Caſe. L | 


g. In Detinue upon Delive 
he ſhall not have answer to 
8. 3. 8 ID. 6, 10. b. 


by other Hands, the Law lies, becauſe Br. Ley | 
\ ailment, but to the Detinue. 18 Þ, 02, . 
| 8. 3. pl. 47- 
TTY | 13 | | | | : cites 21 H. 6. 
30. —8. P. becauſe the Detinet is the Ground of the Action, and the Bailment, tho' it be by ano- 
cher Hand, is but the Conveyance, and not traverſable. Co. Litt. 295. a. 


9. So in Detinue «yu Executor upon Bailment to the Teſtator, the For they are 


Law lies, becaule he is charged partly of his own Detinue. z H. 6.38, not charged 
ment but by their own Poſſeſſion ; For where they ſhall be charged as Executors, they cannot wage 


their Law; becauſe of another's Act a Man cannot wage his Law. Br. Ley Gager, pl. 89. cites 8. C. 


10. But gtherwile it is in Account upon Bailment by other Hands, For Br. Ley 
there the Relceit is traverſable, 8 Þ. 6. 10. b. 18 P. 8. 3. Cpt . 5 


2.— —5S, P. becauſe the Receipt is the Ground of the Action, which lies not in Privity between the 
laintiff and Defendant; but in the Notice of a third Perſon, Co. Lirt. 295. a. 


18. In Debt upon Arbitrement by Executor upon ſubmiſſion and award Co Lit. 193. 

in Life of Teſtator, the Lam does not lie, becauſe by other Hands. Conn, 

Contra 8 Þ. 6. 5. b. abnitten. Ld Action of 
12 1 ; t 

an Arbitrement by the Bailment of another's Hands; the Defendant ſhall wage his Law; — * 

Debt is the Ground of the Action, and the Contract, tho it be by another Hand, is but the Convey- 

ance, and not traverſable. c 


12. In Detinue againſt Executor upon Bailment to the Teſtator the 
— betauſe he ts charged his Detinue. II Y. 6. 40. b. 
mitted. | 

13. In Debt againſt Executor upon a Borrowing by the Teſtator, the Re: 

Law does nat lie, becauſe the Contract [was] niave by other Hands, £575 Man 

Contra 17 E. 3. 1. b. | * 1 
Ne | WE 1 - 

tor, he ſhall not Wage his Law; For no Man ſhall wage his Lay of another Man's Deed, — in Caſe 

of a Succeſſor of an Abbot ; becauſe the Houſe never dies. Co. Litt. 295. a. 


14. In Debt by Executor upon a Contract made to the Teſtator, the 

Law lies tho it is made by other Þands. 29 E. 3. 36 b. adjudged. 
15. If an Executor brings Detinue of Chattels of the Bailment of 

his Teſtaror, the Defendant may wage his Law, the it be by other 
B Becaule in a Detinue upon Bailment by other Hands, the 

efendant ſhall wage his Law; For the Ballwent is not travert 
able, Contra 2 E. 2, Fitz. Le + 56, | r o 
16. Debt againſt an Abbet, and counted of a Sale of 10 Oxen to his Pre- 
neceſſor, which came to the Uſe of the Horfe, and the Defendant render'd his 
Law; and Newton, Paſton, and Aſcue I. doubted, inaſmuch as it was of 
another's Contract, whether he ſhall be permitted to make his Law? 
| Oh For the Contract is not properly the Matter, but the Sale to the 
Uſe of the Honſe, which lies in Notice of Pais. Br. Ley Gager, pl. 46. 
Cites 21 H. 6. 23. 1 e | 

17. By the 4 & $5 Anne 16. it is enacted, That Actions of Account 
may be brought again a Bailiff" or Receiver, for receiving more than his 
Juſt Share, and an Action of Account was brought upon this Statute, 4- 
gainfl Defendant, as Bailiff ad Merchandizandium, who waged his Law,; 
and upon Demurrrer, it was objected that Wager of Law would not lie 
againlt a Bailiff ad Merchandizandum ;. But if Action had been brought 


again 


\ 
! 


Ley Gager | 


againſt a Receiver; and Plaintiff did not ſhe Ly whoſe Hands, the Wager 
ot Law would lie, and fo it was adjudged in this Cafe for the Plaintiff 
8 Mod. 203. Trin. 10 Geo, 1725. Page v. Barnes, 


66 


(I) By other Hands. 


8. P. but in I. N Account upon Receipt by other Hands, the Law does not 
Acccuut by lie. Dy. 10 El. 265. 2. 29 E. 3. 26. b. 36, 30 E. 3, 19. 22 


the Barn of H. 6. 39. 13 P. 7+ 3. 33 H. 6. 8. b. 21 E. 4. 55. b. 18 H. 8. 3, 
Deeld, Becaule the Receipt is traverſable in this Action. 10 E. 4. 8. 34 E. 3. 


by the Hands Fitz. Lep. 61. | 


of the Feme | N | 
of the Plaintiff, the Defendant may wage his Law ; For the Baron and Feme are one Perſon in 


aw, and therefore 'tis an immediate Peceipt of rhe Plaintiff himſelf. Br. Ley Gager, pl. 54. cites 15 
E. 4. 16 2 Saund. 65. 2 Mod. 681. per Holt Ch.] In account brought againſt 
Receiver, as having received by the Hands of the Plaintiff, Wager of Law will lie. But if by the 
Hands of a third Perſon, it lies not; becauſe it æppears from the Nature of the Action, that a third Per- 
ſen can prove the Receipt; per Holt Ch. J. 12 Mod. 679. N 


2, In Account, if Oetendant before Auditors pleads Payment by o- 
ther Hands, the laintiff ſhall not wage his Law of it. 29 E. 3. 36, 

3. In Debt, it the Plainrift ſuppoſes that the Detendant owed to him 
101. which he delivered him by the Hands of ſuch a one, to repay at 
ſuch a Day, at which Day he did not pay it, the Oetendant may 
wage his Law. 29 E. 3. 26. b. avzudged. 

4. So ik a Man ſells Goods for a certain Sum, and delivers them by 
the Hands of his Servant, and after brings Debt for the Sum upon the 
A—" Contract, the Defendant map wage his Law ; Becauſe the Con: 
. tract was not made by * other Hands ; For the Delivery ok the 

5 — 92 the Contract is not any Catle of Action. 29 E. 3. 36. 
A Ju re * | e 4 | ; 
5. Ina Debt tif Pla intiff counts upon a Contract, Sctiicet, that De- 
Aendant owes him 101. for certain Goods ſold to him by J. S. his Ser- 
vant, the Oefendant may wage his Law; For he has counted (as 
he ought) that he himſelf ſold the Goods by his Servant, ſo that 
the Contract was made to the Plaintiff Himſelf, 30 E. 3. 19. av- 

Br. Ley 6, In a Derinue, if the Plaintiff counts of a Bailment of certain 
Gager, pl Goods by other Hands, The Octendant ſhall have his Law; For he 


41. cites 8 


41. its 5 chall not have any Anſwer to the Ballment, but he ſhall anſwer to 
The Reaſon the Detinue. 18 P. 8. 3. 32 ID, 6. 12. 13 I). 4.1.39 ID, 6. 8. b. 34 
of the Bi- E. 3. Fitz. Ley. 61. | 
verſity is, | 7 ; 
that in a Declaration in detinue, the Bailment is no neceſſary Ingredient, and the Plaintiff, by alle . e 
unneceſſary Thing, ſhall not bar the Defendant from waging his Law; For if in Detinue the Defendant 
| ſhould plead Nibil Detinet, and put himſelf upon the Country, and upon Trial it appears, that the 
Defendant feund the Gocds, inſtead of having them by the Bailment of a third Perſon, yet the Plaintiff 
ſhall recover ; ſo the Giſt of the Action is not the Delivery of the Goods, but the Detainer is the only 
material Part of the Action, and the whole Point is, whether he detained the Goods; and that is 2 
Matter of Secrecy ; per Holt Ch. J. 12 Mod. 680. In Caſe of City of London v. Wood. | 


Br. Ley 7. In Action of Debt upon a Contract by other Hands, the Defend- 
Gager, vl. 1. ant may wage his Law; Becauſe he ought only to anſwer the Debt. 
Fong v9 ID. 8. 3. 34 E. 3. Fitz. Ley. 61. | ; 

; 8. Tf an Executor brings an Account againſt another, as Receiver by 
the Hands of Teſtator, the Defendant cannot wage his Law, that 
he never was Receiver of the Money by the Hands of the Teſtator. Fot 
this is a Reſceit by other Hands, tho' the Executor repreſents the 

Perſon of the Teſfator. Dy. 2 El. 183. 60. er Cur. ſee the Jre- 
cedent of this pleadeb Der Tutrics Zrcompt 48. and there cites this 
9 


he was otiltey of his Law, when he came to make it. 


JE. 3. 47- 


RR 
= 4 _—— — "I —_— A * 


(K) What Perſon may wage the Law. 


f. A N Infant ſhall not wage his Lam, becauſe he cannot make Co. Litt. 
Dath. 11 P. 6. 40. U. 38 E. 3, 8b, 1 
| CEE $27 ; | therefore 
4 beſt Opinion, where Detinue is brought againſt two 4 Executors, and One is ah Infant and they 
r their Law, they ſhall be compelled to the General Iſſue ad Patriam. Quære inde. Br. Ley Gager, 
pl. 101. cites 11 H. 6. 40. 


2, So where two olight to have their Law, and one is under Age, both 
in Pian. 11 U e Infant cannot, and both ought to join 
itt + II Ws Os, 40. U. f | 

3, A Pan who is Dumb and not Deaf, may wane his Law of Non- 
ſummons, And make it aid ſhew his Allent by Signs. 18 E. 3. $4, 


ln 3 
4+ In an Account if the Defendant before Auditors pleads Payment, See (B) pl. 3. 


W or other Thing given in Satisfaction, the Plaintiff may wage his Law of 


t, tho he be Plaintiff. 29 E. 3. 36. 30 G. 3. 4. b. 
5 5: Tenant who is ſummoned by one Summontr where there bug ht to be two, 
may wage his Law of Non Summons, according to the Law ot the Land; 
but the Vouc hee — not wage his Law of Non Summons upon the Writ of 
Summons. Br. Diſceit, pl. 1 1. cites 50 E. 3. 16. . 
6. In Formedon againſt a Feme who made Default, and Grand Cape iſſued 
returnable 15 Mich. before which Day foe took Baron, and at the Day ap- 
peared and waged her Law of Non Summons ; and the Feme made her Law 
alone without her Baron, and the Writ abated. Br. Ley Gager, pl. 32. 
cites 12 H. 4. FIR 1 3 | 
J. He who is attainted of any Faljity, or is perjured; ſhall not wage his Co. Lit. 299. 
Law. Quod Nota Bene. Br. Ley Gager, pl. 81. cites 33 H. 6. 32. per Litr. * | 
8. Debt was brought againſt F. R. de V. in Com. L. Chapman; the De- 


F endant apprared by his Attorney, and offered to wage his Law, and Eſſoign'd; 


and at that Day the Plaintiff appeared, and the Defendant being ſolemn- 
Iy reqnired, one F. R. came to anſwer the Plaintiff as Defendant in that 
Action, in his proper Perſon, and offered to wage his Law ; the Plaintiff 
ſaid, that F. R. now appearing to wage his Law, ought not to be admit- 
ted, becauſe the faid J. R. is not that Perſon which the Plaintiff proſecutes ; 
For this J. R. who appears is J. R. de W. in Com. L. Junior, Chap- 
man, and he whom the Plaintiff proſecutes, is J. R. de W. in Com. L. 
Senior, Chapman, both of them, at the purchaſing the Plaintiff's Wrir, /iv- 
ing at W. and that he agreed with the Defendant fo to do, therefore be- 
cauſe J. R. de, &c. hath not appeared to wage his Law, prop Judg- 
ment: The Defendant confeſſes ſuch Matter, and ſays, that he believing 
that the Writ was proſecured againſt him, appeared by his Attorney, 
and offered to wage his Law, and prays to be diſcharged of the Debt; 
and the other J. R. being exacted, appeared not; and the Court would 
5 1 but ao Fudgment for the Plaintiff. Brownl. 55. cites Mich, 4 Ed. 
| 4. Rot. 144. | | | 
: 9. Executors cannot wage their Law; per Brian and Littleton. Br. 
Examination, pl 22. cites 20 E. 4. 3. W heh BOY 

10. In Account; the Defendant upon his Account alleged Tallies of the 
Plaintiff, 2 he had received certain of the Money, and the Plaintiff 
waged his Law, that they were not his Tallies ; and it was admitted; and 10 
ſce that the Plaintiff may wage his Law, and by it ſhall charge the De- 
fendant. Br, Ley Gager, pl. 40. cites 21 E. 4. 49. ö 
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* 


the King. tho it was upon ContrafF only ; and therefore he ſhall not be in a worſe 
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S. C. cited 11. A Bailiff may not wage his Lawz but a Receiver may. Oro. EIL 
We 3 590. Mich. 42 & 43 Eliz. C. B. Shyfield V. Barnfielx cc. 

For it is a | gags 3 | | 
Matter triable Per Pais. Crs. E. 579. Archer's Caſe -——S; P. per Holt Ch: J. and fays, the Reaſon 
the Book gives, is, becauſe it is in the Realty; and he ſaid, that is as much as to ſay, as becauſe it is 
noterious to the Country ; Becauſe the Country takes Notice of his looking after the Manor, and they 
have thereby an Opportunity of knowing that he received his Rents &c. 12 Mod. 681. 


Brown. 53. - 12. A. brought Debt upon Foint Contract, againſt B. C. D. and E. —E. 
. 8 ” was outlawed, B. C. and D. appeared by a Joint duperſedeas. B. tendered his 
Gaſington Law, that he with the Reſt did not owe.—C. and D. plead Ni Debent 
v. Burcher per Patriam. It was inſiſted that B. ſhould not be admitted ro Ins Law 
& al. and alone, becauſe they were all charged as one Detendant, being tor a Joint 
_ _ Debt, and ſo that they muſt all anſwer together. But this was held to be 
Hoint Supsr. unreaſonable ; For if ſo, then by joining [others] with me, as Joint De- 
jedeas will fendants, I muſt be ſubject to their Plea, tho they would contels the Ac- 
not hinder, tion; and tho' Defendants may nor ſever in Dilatories, yet in Bars they 
butthat they may. And after divers Motions and Precedents produced, B. was re- 
iu f vary . - : . iff {1 . d b | Eli 4 on 

in Plea— Ceived to his Law, and the Plaintiff nonſuited. Hob. 244. Ellington v. 
Hurt. 26. Bourcher, 8 e e Es | 
Mich. 16 3 RTE LD 
Tac. S. C. by Name of Eaſingtou v. Boucher, and there mentions ſeveral Precedents, one whereof 
was Hill. 13 Jac. Rot. 841. Fleet v. Farriton and Brook. Where F. brought Debt againſt H and 
B. upon an Emiſſent, and H. wag'd his Law, and Judgment againſt Brook by Nihil Dicit. EI quiz 
Conteniens eſt qued Judicium de loquela predifta unicum ſit verſus prædictos Iſaac, & Facobum ſs contingat 
ipſum Faceb. de perficiend. legem ſuam prædictam deficere, Ideo parcat in Fudicium inde verſus prefatum 
1ſaac reddendum quouſque prædictus Jacobus legem prædictam perficeret, five made deficeret; & poſten predivins 
Jacobus perfecit legem ſuam. Ideo conſideratum eſt per Curiam quod prædictus querens nihil capiat per breve 
ſuum prædictum ſed ſit in Miſercordia pro falſo clamore ſuo inde, & quod prædictus Jacobus eat inde ſine dis. 
And according to this Precedent it was agreed per Cur. that ſo it ought to be. | 


(K. 2) By Attorney. In what Caſes. 
But inPreci- x, Recipe quod reddar ; the Tenant made Default after Appearance, by 
$6000 Was which Petit Cape iſſued, at which Day he appeared by Attorney, 
er of Non- and the Attorney waged the Law; Quod Nota. Br. Ley Gager, pl. 28. 
ſummons ſhall Cites 5 H. 4. 3. | 1 
be by the 15 3 £ | s | T5" 1 
Tenant in Perſon, and not by Attorney; therefore the Attorney ſhall not be eſſoĩgned at the Day, but 
the Tenant himſelf in pain of loſing Vin of the Land by his Default. Br. Ley Gager, pl. 29. cites 


7 H. 4. 6. 
(L) Acainſt whom it lies. 

1. 1 N an Action brought by the Prince of Wales the Defendatit 

ſhall wage his Law. 34 E. 3. Ley. 82. 12 

2. In Debt brought by Merchant-Stranger it lies not. Palm. 14. Arg. 
1 cites E. 4 N 5 | OY 285 rw. 
A Man 3. Where one is indebted by Specialty to a Man attainted the King ſhall 
Ss bs have it, & e contra if it be without Specialty; For there the Debtor may 


Law againſt Wage his Law againſt the Perſon Attainted, Contra againſt . the King, 


_ dots "Caſe than he was betore, and ſo the King ſhall not have the Debr.; per 
Aer j Hamm and Holt, Quod non Negatur. Br. Ley Gager, pl. 25. cites 49 
$0451 tt on” n . 
there the 980 | "£} . 215 og n 
Defendant cannot wage his Law. Br, Ley Gager, pl. 72. cites 50 E. 3. 1. —4 Rep. 95. b. fv 
| . | h 15 ona 
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Nom of the; Reporter it is fade tat in every Quo, Minys im the Exchequer, brought by the ; King's 
Fowl againſt one ho is indebted to him upon Simple Contract, the Defendant ſhall 2 Br 
Law, for the Benefit of the King, as appeirs in 8 H. 5. Ley 66. 20 E. 3. Ley 52. 10 H. 7, 6. and 
et ere 151 * is 208 af 2 z 4 Ins any: 3 or. Duty is forfe ited to the King, aud 

is the Sole and immediate Party. For Debt forfeited to the Kin ommon Law no Jager 
lies Cro. C. 187. Morgan v. Green, THY Hs FED £7 m CO ttt Re oY en Ware 


. .Ouo Minus in Scaccario againſt him who uſurped upon the Poſſeſpon of 
| 2 which was leaſed to the Plaintiff, ſo that 5 wry nor pay pom of 
ro the King, the Defendant may wage his Lawz as appears in a ſhort 
Note there, where it is ſaid, that in 4 E. 4. it was adjudged, that a 
Man may wage his Law in a 9 Minus; but contra Anno 8 H. 5. tit. 
Ley. p. 66. in Fitz. which was agreed for Law 35 H. 8. Br, Ley Gager, 
pl. 102. cites 32 H. 6. 24. 5 | | $ 
F. In Debt by Ag nee 7 Commiſſioners of Bankrupts the Defendant plead- 
ed Nil deber, and waged his Law. And the Court held that he might, 
. tho* the Intereſt and Power to ſue in his own Name be good' to the 
Plaintiff by the Statute of Bankrupts. Bur otherwiſe if the Duty itſelf 
had been originally due by the Sratute. Noy. 172. Osborne v. Brad- 
ſhaw.. cites 10 H. 7. 18. 
fant be Plaintiff, the Defendant ſhall not wage his Law. 


6. If an Ia, 
Co. Lia, 16, „ f 1 85 
. An Action doth not lie againſt an Executor upon a Conceſſit ſolvere 
of the Teſtator upon a ſpecial Cuſtom; Per Roll Ch. J. For this would 
be to charge an Executor in an Action of Debt, where he may by the 
Law wage his Law, and an Action of Debt lies not againſt an Executor 
upon a ſimple Contract made by the Feſtaror. Adjornatur. Sti. 199. Hill. 
1649. B. R. Hodges v. Jane: r ine * e * Doin 


* 
: N .4 
1 . e. r lerer "4 % g Lat LY . % *Y 
— — — * —_— —— 


„ — — _ 


3 1 


(Mx) V aht Caſes it lies for a Collateral foe . 
Reſpect. e 1 
1. FF Detinue, if Defendant acknowledges rhe Detinue in Pleading, 
he cannot wage his Lom, 39 E. 3. 009. 

2, If A. delivers Money to B. to deliver over to C. and after A. brings 
Account againſt B. and he pleads Never his Receiver to render Account 
he chall not wage his Lam; becauſe his Reſeeit was. Conditional 
whether to accotint or not. M. 13 Ja. B. between Beale and T. 
grim udjudged. (It feems it is intended that he ſhall not wage his 
Law, chat he had delivered it over; Becauſe upon this Jiu he can⸗ 
not give it in Evidence, but ought to plead tt ſpectally). -. 0 

3. In Action of Debt againſt Baron for Wares bought by his Feme YA, 
without the Aſſent of the Baron for her Apparel, the Baron hall not wage Fol: 111. 
his Law; Beraule it may be, that this wag neceflary Apparel, and p 
it may be e contra, and fo a Matter in Law which the Baron by his „nen the 
wager of Law ſhall himſelf determine, Ditbitatur. BY. 13 Jad. B. Ile, of | 
Stir Thomas Gardiner s Cafe, e. . 
Aatter of Lazr, there ought to be no Wager of Law; For that were to ſwear: to the Law; per Hatſel 
J. 12 Mod. 67 1. in Cate of the City poten v. Wood, WL + W est 


1 * : 
* 


5 A Man retained an Attorney for his Maſter for 10 l. per Ann. by Deed ; 
in Debt by the Attorney, the Maſter may wage his Law. Br, Ley Gager, 
pl. 95. cites 46 E. 3. 10. Dy . BORA | 
5. But if the Maſter makes the Servant who retained his Executor by 
Deed, and dies; there in Debt by Artorney 1 the Executor, he cannut 
wage his Law by Reaſon of his proper Deed. Ibid. 


FF 


if 


; Ley Gager 


Femme 


*Orig(Cele- 6. And per Perſey, if the* Butler, or other Monk, who is an Officer in an 
Ne if Abby, makes a Contract tor Stuff which comes to the Uſe of the Houſe, the 
theſame Offi Ay ot cannot wage his Law. Ibid. | 


cer be after 


made 1 t, he a 5 | 5 * 2 ap 
may wage his Law. Ibid. — But Finch denied it, and ſaid that the Abbot ay wage his Law of the 


Contract of his Monk; and the ſame Law of the Baron of the Contract of his Feme. And Brook ſays, 
the Law ſeems to be with Finch. Ibid. | 


J. In Debt upon a Buying, the Defendant tender d his Law ; the Plaintiff 
ſaid, that the Detendant in the ſame Action confeſſed rhe buying, and 
that it was to the Uſe of the King; and the Plaintiff faid, that it Was to 
his own proper Uſe, and the Detendant had Aid of the King, and ſo the 
Buying contefſed, Judgment if the Law &c. and yet the Detendant had 
his Law; the Reaſon ſeems to be becaute it may be that he had paid. Br. 

Ley Gager, pl. 30. cites ) H. 4.7. ; 5 
Br Exami- 8. The Defendant upon Examination waged his Law in Debt upon Ar- 
nation, pl. rears of Account, becauſe the Matter lies not in Account. Br. Ley Gager, 
| 15. cites 14 51 H 
H 4 19 — pl. 33. cites 14 H. 4. 19. 
Debt upon Ar- | 4 . 2 1 
rears of Account, the Defendant tendered his Law, and prayed that the Plaintiff be examined, and ſo he 
was, and found that it was for Debt upon Contract, and therefore it lies not in Account; for it was always 
certain; by which the Plantiff was moved to amend his Entry, and would not, wherefore the Defen. 
dant made his Law immediately with 12, of which one was challenged for Nonage, and adjudged of 
full Age by Inſpection, and ſo the Law admitted. Br. Ley Gager, pl. 42. cites $H 6. 15. | 


— 
= 


6 Þ 4 * 8 ps © — i — — — — $i. wb - — — met — 1—— — 44 — od = = N _ — - 
„ — acer Os 1 av: N „ — 4 n— P — — 2 —_ 2 — 2 yr _— — — — — 
=== COT RISE ET DS te ne SG - gi 7” —— = o ——_— rt r rr B od . — 
; mY TS 22 7 * STILLS yo 2, * wy _ _ - = £5 — I” ö — — — 2 5 _- 7 — — 7 a A 7 p 
8 * 13 A - _— — = * ——_——— — — £ 2 
3 8 < ; M —_ . K — — ways bp — 4 OY 


3 
22 
3 


— 


- 
- a 
0 SAS IO 


Y * 


- 
7 are” Sw - 
A ALS 3.” "4 Fx Ae. 
— 3 - 
* 


— 
— —— — — —— — — 
* o —_ 


This inall 9. Debt upon Arrears of Account before Auditors aſſigned, the Defendant 
th Ke tender d his Lau, that he owed him nothing, and prayed that the * Plaintiff 
Defendant, be examined whether it lies in Account; and upon the Examination, it ap- 
but it ſeems peared that the Wy very leaſed to the Plaintiff an Hofer and Stuff, and 


it ſhould be at the End of the Term they accounted, and was Arrear of Part of the Rent, 


1 1 iff o and Part of the _ ' was waſted; and therefore, becauſe he might have 
i. | — Ex nin . had Debt upon the Leaſe for the Rent, and Detinue for the St tho? it 


tion. pl. 9. be worn or waſted, the Defendant was admitted to his Law. Br. Ley 


vn cites Gager, pl. 6. cites 20 H. 6. 16. 
So where the De ones jab that he owed him nothing, and tłat be was ready to make his Law, and 
prayed that the Plaintiff be examined, and upon the Examination ſaid, that it was before one Auditor wk 
and therefore the Defendant was admitted to his Law, per Cur. For the Statute mentions (before Audi- 
tors.) Br. Ley Gager, pl. 7. cites 20 H. 6. 16.8. C. cited, and Judgment accordingly. Goldsb. 
75. pl. 4. in Boſtock's Caſe. : | "OY | 


And per 10. Detinue of two Writings obligatory, Per Newton, where the 


* 4. 4 Plaintiff declares upon Bailment in one County, where the Bailment was in 
made in Mig. anot her County, the Detendant may wage his Law, and if he will not, he 
dleſex, and may be twice charged; But per Markham contra. Br. Ley Gager, pl. 
Acfin is 48. Cites 21 H. 6. 35. = 

i brought in E/- | 

Jex, the Defendant may wage his Law. Br. Ley Gager, pl. 48. cites 21 H. 6. 35. 


8. P. Flo 49. 11. In Debt for One Horſe ſold or 10 l. where Two were ſold for this Sum, 
pl. 148.—.— or econtra ; or if he counts of a Cow fold, where it was a Robe, Defendant 


So where the may plead that Nihil debet Modo es Forma per Patriam, and the Ju 
a _—_— upon Evidence thereof ought to find for the Defendant, in Pain of AA 


Contract be- per Cur. and hence it appears that he may wage his Law by Conſcience; 


tween him For *tis another Contract. Br. Ley Gager, pl. 93. citzs 21 E. 4. 22. 
35 y Gager, pl. 93 L n 
dant, and Defendant ſays it was between them and another; in theſe Caſes Defendant may wage his Lay, 
and ought not to traverſe the Contract. Ibid. 


Il; | Sein Derinue 12. So in Detinue of a Chain of four Ounces, which is only two Ounces, 
1 Wit —__ the Defendant my wage his Law; For he did not derain ſuch Chain. 
a in Pact is Br. Ley Gager, pl. 78. cites 22 E. 4. 2. $41.) 100 ee 
Red or Black : ENG | | 12 25 5 

Ibid. So in Detinue of a Piece of Cloth of 20 Yards, where is only 13 Yards. Ibid, — 


Ley Gager. 73 
of alleging of the V. alue ; For where he brings Detinue of a Horſe of 20]. Price, v hich is not worth 10. 
or of Cloth or a Chain of 201. Value, 1 1s not worth 7 / he cannot wage his Law by Conſcience. 
Note a Diverſity by Award of the Court. Ibid. 8. C. cited C. 219. b. pl. 11. 


n —__ 


—_— 


13. In Detinue of Charters gaged for Money lent, the Defendant may 
wage his Law, if the Plaintiff does not rount of a Charter Special. Br. 
Charters de Terre; pl. 62. cites 22 E: 4 
14. In Debt, Plaintiff counts on 2 tract; Defendant ſays he made See D. 219, 
a Contract for 4 Jeſs Sum, abſque hoc, that he made any Contract for the b. pl. 11. 
Sum compriz'd in the Writ, as the Plaintiff has ſuppos d; Per Cur. he Bladwell v. 
ſhall not have his Plea, becauſe he may wage his Law. Mo. 49. pl. 148 Sleggein. 
Paſch. 5 Eliz. Anon. | N 188 7 
15. A. was indebtetl to B. on a Coptrats ; aſter C. gives B. Bond for the Mo- 
ney, and A. gives C. Counter Bond. A: cannot wage his Law; For the 
Contract continues; but had C. given the Bond at rhe Time of the Con- 
tract, it had been other wiſe. 2 Le. 110. Trin. 29 Eliz. Hooper's Caſe. 
16. A. ſold Woad to B. on Condition that if A. did not prove it good and 
ſufficient, B. ſhould pay nothing tor it; Per Windham J. If the Caſe be fo, B. 
may wage his Law; and it was ſaid, that A. maſt have Detinue for the 
Woad. © Goldsb. 65. pl. 5: Mich: 29 & 3o Eliz. Millington v. Burges, 
17. A. and B. made a joint Contraf? with C. and A. alone brought the 
Action. This was argued not ro be the ſame Contract, and that ſo the 
Defendant might wage his Law. And of this Opinion was the Court, 
Abſente Anderſon. Goldsb. 75. pl. 4. Hill. 30 Eliz. Boſtock's Caſe. 

18. Upon Account between two; it was agreed that Each of them ſhould So where up- 
be quit of the other ; Defendant cannot wage his Law; For it is but an A- on Examina- 
teement, Which cannot be executed but by Releaſe or Acquittance. 3 fond ma 
2 212. 258. Mich. 32 Eliz. C. B. Sanderſoh v. Ekins. the Defendant 


| | | | | was indebted 
to the Plaintiff 10/. to be paid at Chriſtmas, and that upon Communication between. them, it was 
agreed, that the Defendant ſhould then pay to the Plaintift 51. in Satisfa#ion of all the Debt, and as 
to the other 4 J. that he ſhould be acquitted of it; the Juſtices were clear of Opinion, that the Defen - 
dant ought not to be admitted to wage his Law; For notwithſtanding that bare Communication, the 
whole Debt remained due, not wr ed by the Communication; for 5 /. cannot be a Satisfaction for 
10 J. but contrary of a Collateral Thing in Recompence of it &c. * and Satisfaction. But Agreement 
to pay 51. befere the ſaid Chriſtmas in Satisfaction of the whole 101. [there] upon ſuch Marter ſhewed, 
the Court was of Opinion, that the Defendant might be admitted to wag: his Law. 4 Le. 81. Mich. 


03 Eliz. C B. Ano. 1 * Orig. is (and Satisfaction and Agreement to pay &c.) 


19. Wager of Law was deny'd in Debt for Scavage ariſing by Pre- S. C. cited 


| . ſcription, and that confirmed by Act of Parliameut. Vent. 261. Trin. 26 ber Holt Ch. 


Car. 2. B. R. Mayor &c. of London v. Dupeſter, 2 Lev. 106. S. C. 75 1 _ 
by Name of Mayor &c. of London v. Deputee. | 
20. Debt for a Daty growing by a By-law ; if the By-law be anthoriſed 
7 Leiters Patents, no Wager of Law lies. Vent. 261: in Caſe of Mayor 
c. of London v. Dupeſter. | 3 _ 
21. $ in Caſe for 20% granted by Letters Patents. Vent. 261. cites In Action of 


| ebt for 
20 H. J. Toll by Pre- 
ſcription, you cannot wage your Law; Per Hale Ch. J. who ask'd if they could ſhew a Precedent 


where a Man can wage his Law in an Action brought upon a Preſcription for a Duty, Mod. 121. 
pl. 26. Trin. 26 Car. B. R. Anon. | 


_ — — —— 
(M. 2) In what Caſes it lies, and the Reaſon thereof. see Gift | | 
I. 1 Ager of Law is allowable in five Caſes. 1ſt. In Debt upon 
| Simple Contract, which is the Common Caſe. ad. In Debt upon 
an Award upon a Parol Sub miſſfon. zd. In an Account againſt a Receiver 
tor Receipts by his own Hands. 4th. In Detinue, tho rhe Bailment were 


y the Hands of another. 5th. In an Amerciament in a Court- Baron * 
SE. > orher 


m_— 
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* S. P. Raym. . 


+ Where 
there 1s a 


Aud per . It is faid in 


in Debt for dry. Br. Ley Gager, pl. 67. cites 38 H. 6. 22. 


|; and in theſe Iuttances, the 
Action is grounded upon a teeehle Foundation; and. of ſmall Conſidera- 


286. 


95. a. 4 : 
dant, he C. Lak ob tt. — (523 yep Lo ISR OS SPED: 967 Is # + UN 1 
ought not to be allowed to ſwear it off; Per Hatfell J. 12 Mod. 67 1. 


+ 8. P. S. 3. The Reaſon wherefore in an Action of Debt upon a ſimple Contra, 


199. per Roll the Defendant may wage his Law, is, for that the Defendant may ſat; 
= 75 1 the Party in * —ͤ 4 — before Witneſe and all the Witneſſes may wy 
Howes v.” ſo the Law doth allow him to wage his Law for his Diſcharge z and this, 
Jane. for ought I could ever read, is peculiar to the Law of England, and no 
Miſchief. iſſueth hereupon; for the Plaintiff may take a Bill or Bond for 
his Money; or if it be a ſimple Contract, he may being his Action upon 
his Caſe upon his Agreement or Promiſe, Which every Contract executory 
implieth, and then the Defendant cannot wage his Law. 2 Inſt. 45. 
4. The only true Reaſon, of Wager of Law, is the Inconfiderablenefs Ui 
the Ground of the Plaintiff's Demand, and it ſuffices that the Nature of 
the Defendant's Diſcharge be of equal Validity with the Ground of the 
Plaintiff's Charge; Per Hatſel J. 12 Mod. 670. in Caſe of the City of 
London v. Wood. Let S208 Sid ga ü 
F. Originally it was not only Privilege of. the Defendant to diſcharge 
himſelf, but one which the Plaintiſf had when he had no Wirnels, of his 
Debt, to put the Defendant under a Neceſſity of giving him his Oath to 
diſcharge him; ſo it was a Kind of an Equity in Law, that the Plainnff 
might put him to take his Oath that he owed Nothing to him, or con- 
feſs the Debt, rather than the Plaintiff ſhould loſe his Debt, in Caſes 
where he had no Witneſſes of it all, or had ſome who were then dead; 
Per Holt Ch. J. 12 Mod. 658. in Caſe of City of London v. Wood. 
Cites Magna Charta. c. 28. ene 
6. If Summons in Præcipe quod reddat be not ſetved 15 Days ys the 
firſt Day of the Return of the Wrir, the Tenant may wage his Law of 
Non Summons; For 15 Days before the fourth Day of the Return will not 
ſerve. Br. Ley Gager, pl. 54. cites 24 E. 3. 41. 3 
7. Debt againſt a ren upon Arrears of Account, and the Defentlant 
pleaded that he owed him Nothing, and that he was ready to make by his 
_, and hed ar; 4% 3 For 7 was not to n before Auditors; 
uod nota, Br. Ley Gager, pl. 15. cites 43 E. 3. 1. IS 
z Wir of Diſceir⸗ that if he . in Præcipe 
Belk. the quod reddat that the Tenant is ſummoned by. F. NM and 2. C. where he was 
Fac auod 20t ſummoned but by one of them, the Tenant may wage his Law, hat he 
reddat mall was not ſummoned according to the Law of the Land. Per Fulthorp. Br. Ley 
not wage his Gager, pl. 27. cites 50 E. 3. 16. n 
'Law, that be © 18 . 1 2 
was ſummoned upon the Summons ; for he need not fave his Default at the Grand Cape ad Valentiam; 
But if be be returned ſummoned, where he was not ſummoned, and after Grand Cape ad Valentiam iſſues, he 
ſhall have Diſceit of the Return &c. Ibid. 


. 


1 In Debt 2 a Retainer in Husbandry for 8 Years, taking 20 s. per 
15 2 to live 241 &c. the Defendant ſaid Proteſtando, that none is bound to ſerve if be 
of Bis Land, be not able in Body, and pro placito, that at the time Sc. the Plaintiff was 
and not com- not but 5 Years of Age, and tendered his Law, and was ouſted of the Law 

lable to by Award; For though the Plaintiff was not compellable to ſerve, yer 
ſerve, be When he was retained and Terved in Fact, ne ſhall have his Wages ; And 
Husbandry, there the Law does not lie; and this becauſe the Retainer was in Husban- 
his Salary, 
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the Defendant ſhall not wage his Law ; And it was agreed, that if a * Prieſt, Gentleman, Yeoman, Cooks 
Butler, and the like, who are not compellable to ſerve, are retained in their Degrees or Offices, and bring 
Debt for their Salary, the Defendant may wage his Law, and contra if they are retained in Eſusbanary ;; 
Note the Diverſity ; By which the Defendant ſaid, that he did not retain him in Husbandry; and a 
ood Plea; and the other ſaid, that he did retain him Modo & Forma, and a good Replication, though 
e did not ſay in Husbandry ; For it ſhall have Reſpect to the Declaration, and ſv good Iflue: Ibid. 
hr. Laborers, pl. 46. cites S. C. — * S. P. Br. Ley Gager, pl: 50. cites 39 H. 6. 18. 


10. In Detinue; if a Man delivers to me Goods in SatisfatFion of a Debt, 
and yo brings Detinue thereof, the Detendant may wage his Law ; F 
the Property is changed. Br. Ley Gager, pl. 78. cites 22 E. 4. 2. | 
11. A Man may wage his Law of Nang Rr- ſummons, as well 
as he may in the Original; per Brian and Chock; But per Catesby con- 
tra. Quære; And the Writ was returnable 15 Trin, and the Sammoners 
ſummonen him about the 15th of Corpus Chriſti; and therefore, per Chocke, 
he may wage his Law of Non-ſummons, that he was not ſummoned ac- 
cording to the Law of the Land; For the Law is, that he ſhall be reſum- 
moned by the Day in the Writ ; But Catesby faid, that he cannot wage his 
Law here by Conſcience, nor can he wage his Law in Re- ſummons. Br. 
Ley Gager, pl. 103.cites 1 E. 5. 2. L015 Te 
_. r2:: Debt of 468.-upon the Statute of Cappers ; The Defendant tendered S in Hebt a. 
his Law ; and per: Cur, he ſhall not have his Law, in as much as the on ve 
Att ivn is founded npox the Statute,” Br. Ley Gager, pl. 106. cites 10 H. de again 
of 18. bern . einn N l —_—— 
| | | | | 19 H. 7. 
which wills that none ſhall take Sravage againſt the Form of the Statute, upon Pain of xd; the De- 
Fendant pleaded Nihil debet per Patriatn, but did not tender his Law. Br. Ley Gager, pl. 63. cites 
* * 5 14 -In Debt upon a Penalty given by Statute, the Defendant ſhall not wage his Law. Co. 
itt. 49 ll... . f E 12 | '#» 


13. If the Nan, at the Day of the Return bf the Grand Cape, appears 
and renders his Law of Nouns and the 250 does . 
Writ, yet he may make his Ea; For he has a Day by the Roll. Quod 
Nota. Br. Ley Gager, pl. 2. cites 2) H. 8. 14; e 
14. In Detiunne of twenty Ouarters of Wheat ; The Plaintiff counts fi- 
ply of a Contrat? for the Wheat Sc. The Defendanit pleads, that the Plains 
tf bought of him eighty Ouurters, upon Condition to pay for it as he came for 
it, and otherwiſeto be vord ; And ſald, that the a had received thirty 
Quarters, and paid for it, but at another Day be received ten Quarters, 
which he had not paid for, and fo the Contract void. Judgmegt if Action. 
It was agreed, that Detendant might wage his Law, or ſay if he will, 
Non detinet per Patrlam. D. 29. b. 30. pl. 201, Hill. 28 H. 8. Anon. 
15. In Debt the Plaintiff declared upon a Sale of ſome Weed for 20 l. The Caſe is - 
The Deſendant pleaded Nl debet &. and upon the Evidence it appeared, * * vote 
that the Bargain wds for twenty Marks ; The Court directed rhe Jury to 48 "ke - 
find for the Deſendant, becauſe it cannot be intended one and the ſame and ftated as 
Contract; And that in this Caſe the Defendant might have waged his ee ; 1 
Law, though he had pleaded Non debet the 20 l. nec aliquem inde Denari- ac thr 7 C. 
um. 3 Nels. Abr. 516. pl. 2. cites Mich. 5 Eliz. Dyer. 219. | 5 Ch. J. 
„ | E. my and Browne 
J. the Verdict ſhall be for the Defendant in this Cafe, as in Caſe of a Variance of the Contract of 
the Things ſold, according to the 21 E. 4. in as much as it cannot be imended one and the ſame Con- 
tract. Burt then the Book ſays, Quære if there be not ſome Diverſity, in as much as the Plea is Non 
debet the ſum nec aliquem Denarium inde in forma qua Ec. Unde in Detinue 22 E. 4. of a Chain containing 
three Ounces, and in Truth it contained but two, yet the Defendant might ſafely wage his Law; 


Otherwiſe it is if the Variance be only in the Ptice or Value. 


16. There is no Act of Parliament in expreſs Words, which takes a- 
way Wager of Law in Action of Debt upon Arrearages of Account; 
Bur at the Common Law the Defendant ſhall have his Law in Action of 
Debt, brought upon Arrearages of Account, be the Account before one or 
ſeveral Auditors, as appears in 38 H. 6. f. 6. 4. But the Reaſon why the Defen- 
dant ſpall not wage his Law when the Account is made before Auditors, #8 - 

cn 


FRYE 


on the Statute N. z. cap 11. For now this Statute has made the Auditors 
udges of Record, becauſe they are e thereby to commit the De- 
tendant to Priſon, which none can do but Judges of Record, and for that 
Reaſon, viz. that they are Judges of Record. 10 Rep. 103. 4: in a Nota 
of the Reporter, in Denbawd's Caſe. 1 pede tt HE V4 non Haba 
17. Two Men were Partners in Goods; the ont bf the Partners ſold unto 
J. S. ar ſeveral Times, Goods to the Value of 100 J. and for the Goods at 
one time bought he paid the Money according to the Time; Aſterwards 
an Action was brought by one of the Partners, ſor the reſt of the Mo- 
ney, and the Plaintiff declared upon one Contract for the whole Goods, 
Whereas in Truth they were fold upon ſeveral Contracts made, and the 
Defendant in that Caſe would have waged his Law ; But the Court advi- 
ſed the Plaintiff to be nonſuited, and to bring a new Action, becauſe that 
Action was not well brought; for it ought to be a ſeveral Action upon the 
ſeveral Contracts. Brownl. 244. Hill. 11 Jac. C. B. Lamberr's Caſe. 
18. In Action againſt B. Plaintiff declared upon the Cuſtom of Mer- 
chants for a Bill of Exchange drawn by a Factor of the . 14 Agent 
beyond Sea for Money paid, and indorſed here by one of t mpany. 
Hobart Ch. J. thought the Defendant ought to be admitted to wage his 
Law ; For the Delivery of the Money made a Contract in Law, and as 
he may have an Action of Debt, ſo without ee he may have an 
Action upon the Caſe, and ſo count upon a Promiſe, and then the Defen- 
_ may not wage his Law. Winch. 24. Mich. 19 Jac. Vanheath v. 
urner, 
19. An Action of Debt was brought againſt one for 50 1. due for divers 
Pieces of liunen Cloth ſold to the Detendant. The Detendant was ready at 
the Bar to wage his Law; But the Court being informed that the Defen- 
dant's Wife kept a Shop, and uſei to buy and ſell by her Husbaud's Privity 
and Allowance, and that theſe Parcels of Cloth were bought by her to fur- 
niſb her Shop, and that the Defendant her Husband, although he was a 
Seaman, and meddled not in buying and felling of any of che Wares in 
the Shop, yet his Wife did it by his Allowance, Roll Ch. J. adviſed the 
Defendant to take heed he waged not his Law ; For that he could not do 
it with a good Conſcience, becauſe his Allowance of his Wite's buying 
the Wares was all one, as if he bought them himſelf, and counſelled him 
to plead, to which the Defendant conſented, and the Ley Gager was waiv- 
ed by Conſent of the Parties, and an Imparlance given till the next Term. 
Sti. 322. Paſch. 1652. B. R. Anon. 0 
* It isaNote 20. Wager of Law lies not in Quo Minus, becauſe the King's Revenue 
of the Re- is remotely concerned, upon Suggettion, that the Plaintiff is indebted to 
pre: ag the King, and leſs able to pay him by the Defendant's Detainer of his 
F. 95. b. Debt. Per Hatſell J. ſaid, it was given as a * Reaſon. 4 Rep. in Slade's 
Caſe. 12 Mod. 671. in Caſe of Ciry of London v. Wood. 
The Secrecy 21. Where the Matters charged are Fatts W known, in ſuch 
4 * jor I Caſe there are no Precedents of Wagers of Law. Per Hatſell J. 12 Mod. 
raiſes the 671. — Per Holt Ch. J. Ibid. 682. 
Debt, is the | ET x 7 7771 
Reaſon of the Wager of Law; But if the Debt ariſe from a Contract that ĩs notorious, there ſhall be no 
Wagerof Law. Per Holt. Ch. J. 12 Mod. 679. in Caſe of City of London v. Wood. In Debt upon a Contract 
for a Sum in Groſs, Wager of Law will lie; But if Debt be brought for Rent due upon a parol Leaſe, it 
will not lie; and the Reaſon is, becauſe it is in the Realty, and ariſes from the ns the Profits of 


the Land, and Occupation of it in the Country, and ſo the Notoriety of the Thing excludes the De- 
fendant from waging his Law. Per Holt Ch J. 12 Mod. 681. in Caſe of City of London v. Wood, 


- — | = 


22. The very Cuſtom of London excludes Wager of Law in ſome Actions, 
as in Debt for Diet, 1 Ed. 4.6. Bro. Examination, 18. the Statute of 38 Ed. 
3. 5. before which noWager of Law could be againſt a Londoner, Per Hat- 
ſell J. 12 Mod. 671. cites Br. Ley Gager, 94. W . 
23. A Preſcription prevents Wager of Law, and no Man can deny it 

| upon Oath. Per Holt Ch. J. 12 Mod. 683. in Caſe of City of London v. 


ood. 
z) In 


ad * ” 4 
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Ley Gager. 2 3 77 


PET) 


ti) 


(Ma. 3) In what Caſes Defendint may be compelled to 
| | wage his Law. 2 


i. JN 33 H. 6. 8. In a Præcipe quod reddat, the Tenant made Default, but 
1 appeared on the Return of the Great Capias, and pleaded Non-/um- 
mons, and would conclude to the Country, where the proper Trial was, 
by Wager of Law of Non-ſummons ; And the Queſtion there was, if he 
could waive his Plea of Wager of Law, and betake himſelf to Plea con- 
cluding to the Country? And the better Opinion there is, that he could 
nor put himſelf _ his Country, and decline his Wager of Law ; and 
that Caſe is plainly out of the Statute of Magna Charta, becauſe it is 
not Debt, nor ſimplex loquela, but a Proceſs of Non- ſummons, from 
which he was to fave himſelf. Per Holt Ch. J. 12 Mod. 679. in Cafe 

of City of London v. Wood. 

2. In London there is a Cuſtom, that if the Defendant thinks that the 
Plaintiff has made a falſe Declaration in Debt, he may pray that the Plain- 
tiff may be ſworn, whether his Declaration be true, and he ſhall have it; 
and if he ſwears, the Defendant ſhall be by this condemned, and if he re- 
tuſes it rhe Plaintiff ſhall be barr'd, for it is peremptory. Br. Ley Gager, 
pl. 77. cites ä e 

3. Plaintiff, on bringing convenient Proof, and averring Magna Charta, 
may compel the Defendant to wage his Law. Per Holt Ch. J. 12 Mod. 
679. in Caſe of City of London v. Wood, 


. 


+ 


ſun — 8 FY 


| (M. 4) In what Caſes, and the Efe, where there 
= are two Defendants, and one does, or tenders his 
Law, and the other makes Default at the Day. 


I. EBT againſt two ho waged their Law, and at the Day the one came S. P. Br. 
and made his Law, and the other made Default, by which 1t was © 5 
awarded, chat the Plaintiff take nothing by his Writ; tor the Contract is Pg E. Cs, 
| j ; 2 b £ b 3 3.27. 
now deſtroyed ; But per Thorp, the Plaintiff, before the Law made by 3, where 
the Deſendant, might have condemned both by Default of rhe other at in Pebt a- 
the Day of the Law; Quzre inde. And per Candiſh and Finch, it is no g d 


Miſchiet to the Plaintiff, for he may have Debt againſt the other alone, hf 


and it is taken there that rhe Writ ſhall abate only; Quod mirum ! for it bent, and 
ſeems that the Ley Gager is a Bar. But it was agreed, that in Debt upon upon that 
Obligation againſt rwo, who plead Non ett Factum, and it is found the _ wage 
Deed of the one, and not the Deed of the other, the Plaintiff ſnall recover 14 4 Bay 
againft him who is convict ; Quod Nota. Br. Ley Gager, pl. 12. cites 40 given &c. 
E. 3.3. | | | | | One came at 
the Day, 


and the other made Default. He that appeared prayed to do his Law, and it was denied ; For the Decla- 
ration and Plea, and Mager of Law, were all Joint, and the Default of one now is the Default of both 
Noy. 111. Stacey v. Slane. 5 


2. Ceſſavit againſ# three, who at the Grand Cape waged their Law of C avis 4. 
Non-ſummons, and at the Day two made Default, and the third appeared gainſt three, 
and tendered the Arrears by Statute before Fudgment, and could not but tor who waged 
the third Part; Wherefore he prayed to be received of two Parts, and ſo o_ 1 
ſee where they failed their Law, viz. where ſome do not coine, the other ſhall e eee 
ot make his Law for this Part, as it ſeems, Quære inde ; And if the 3d. Cape, and at 
Wy <ould not have performed his Law, for his Parr, in an Action Real, and the Day two 
fave his Part, the Demandant ſhould recover twoParts by Default of the two? — 


it ſeems that he ſhall, but his Intent was to ſave tlie intire Land. Br. N 3d. 
Ley Gager, pl. 13. cites 40 E. 3. 40. made De- 


3 fault, 
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3. Præcipe _ reddat againff two, who made Default, by whici; 


Grand Cape iſſued, and the ove made Default, and the other appeared and 
took the intire Tenancy, abſque hoc that the other had any Thing; and tendered 
his Law of Non-ſummons, and the Plaintiff maintained his Writ, that the 

hold as the Writ ſappoſed ; Prift ; Quod Nota. Br. Ley Gager. pl. 21. 
eites 47 E. 3. 14: | 


. 1 
8 . " — * 4 _ 4 W q , * * 2 — 33 3 
\ a. St MM 45 ; > © y_ ww” * * N , "—_= 44 5” * - — A EN Is 
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(M. 5) In what Caſes, and the Effect. Abatement of 
Writ. 


See (Kk) 1. TY Recipe quod reddat againft Baron and Feme, and the Baron came in 
| proper Perſon and proffered his Law, and the Feme by Attorney, and 
the Law was accepted, and the Writ abated, and ill per 'Thorp and Cur, 
Quod Nota; and fo ſee, that by 6 Gager of Non-ſummons, the Writ ſball 
abate ; and yet upon Return of Tarde, or that the Demandant Non invenit 

plegios de proſeguenda, the Court ſhall award Summons icut alias. Note a 
Dleergey. zr. Ley Gager, pl. 18. cites 44 E. 3. 38. | 
2. Debt againſt Executors of the Debt of the Teftator for eating and 
drinking; and becauſe the Teſtator might have waged his Law, the Writ 
was abated. Br. Ley Gager, pl. 55. cites 15 E. 4. 16. 


(XI. 6) In what Caſes, and the Effect; tho he might - 
verſe c. 


So in Debs 1. IN Debt of a Loan to the Predeceſſor, which came to the Uſe of the 
upon Avbitre- Houſe, the Abbot may traverſe the meſue Conveyance that he did not 


nw * borrow, and yet he may wage his Law. Br. Ley Gager, pl. 16, cites 
may traverſe 13 E. 4. 4. | | J 
the Arbitre- : ; | 1 

ent, and yet may wage his Law. Ibid.— Br. Ley Gager. pl. 94. cites 21 E. 4. 45. contra; that 
the Yr ue in Detinue, Debt &c. ſhall not be permitted to traverſe the meſue Conveyance where be ma 
Wage his Law, unleſs in ſpecial Caſes. —— * Orig. (Apprompta.) | | 


” it. * —_— ——— 


(M. ) How, of Part. 


* 
I. IN Debt the Plaintiff counted part upon Arbitrement, and part upon 
J Arrearages of Account, and as to the Arbitrement the Defendant mad 
his Law immediately, and to the Reſidue tendered his Law, and prayed that 
the Plaintiff be examined, and the Attorney would nat be examined ; wheres 
fore it was awarded that the Detendanr have his Law, and upon this he 
was ready to make his Law immediately; and becauſe he, upon the firf 
Tender of his Law, did not pray to make it immediately, theretore he Was 
ouſted of making of it now; Per Cur. and was put to a Day; Quod No- 
ta. Per tot. Cur. Sr. Ley Gager, pl. 10. cites 33 H. 6. 24. 4 
2. In Debt «upon buying of a a the Defendant ſhall not be received 
to wage his Law of Parcel, and of Parcel plead to the Country, „ 


- 
1 


„ — 2 —— 9 „ 


l 


9 — 


6 


„ @ wt. „„ 


Ley Gager 


1 = 2 2 1 
* "nn. wy 

c++, . . 
* — 


2Trlal may make an End of all. But if it be upon ſuch buying for 20 5. 


the Defendant may ſay that he bought it for 10 8. abſque hoc, that he 


bought it for 20 8. and as to the 10 8s. he may wage his Law ; becauſe 
the Contract, for the Manner of it, is not confeſſed; Per Frowike. But 
if he ſays, that as to 10 8. he tendered the Money, and as to the other 
10 8. Wages his Law, he ſaid, that it is a Doubt to him, becauſe the 
Contract is in a Manner confeſſed. Vaviſor agreed; Ideo quære. Bur it is 
commonly uſed to wage the Law for Parcel, and to make Tender for 
Parcel by Attorney; tamen dubiro of the Law &c. Kelw. 40. b. pl. 5. 


Mich 17 H. 7. 


In Account againſt one 4s Receiver, he counted of a Receipt of diverſe 


Sums, ſome by his own Hands, and ſome by other Hands; The Defendant, 
as to the Sums, | charged to be received] by the proper Hands of the Plain- 
tiff ſaid, that Ne _ Receiver &c. Priſt, to make his Law ; and of the 
Rejidue phaded to the Country, and Day given till another Term; at 
which Day the Defendant, for part of the Sums of which he had pleaded 
his Law, would have waived his Law, and confeſſed the Action of it, and 
of the Reſidue he would have performed his Law; And whether he might 
do it without the Aſſent of the Plaintiſf, the Court much doubred ; Bur 
by the Advice of the Court, he warved all his _ the Lau, with the 
Conſent of the Plaintiff, and pleaded to the Country Ne nnques ſon Receiver 
to render Account, Priſt; and had it, therefore quære legem. Bur after, 


in this Term, by the Opinion of the Court, except Harper, he could nor 


have the Confeſſion allowed. D. 265. a. pl. 2. Mich. 9 & 10 Eliz. Anon. 
4. In Debt brought ap a Conrad, the Deſendant cannot wage his 
Law for part, and confeſs Judgment for the other part; Per Hobart Ch. 
J. who faid, it had been ſo adjudged Mich. 15 Jac. in C. B. And it was ſaid 
to have been ſo adjudged upon a Shop-Book, in Tart's Caſe, and cited 
38 H. 6. 14. If the Law lies not for Parcel, then it ſuſpended for the 
whole, where the Debt is an entire Debt; And ſo it was adjudged in the 
i Caſe here. Godb. 324. pl. 420 Paſch. 21 Jac. C. B. Anon. 

| 5. 


n an Action of Debt where the Defendant may wage his Law; If he 


confeſſes part of the Debt, and wages his Law of the Reſidue, and a Judg- 
ment is gi ren and entered for the Plaintiff for that which is conſeſſed; 
After this Judgment the Plaintiff cannot be nonſuited as to the Ręſidue; 
But he ought to appear when the Defendant comes to wage his Law for 
this part of the Debt. Buls. 194. Paſch. 19 Jac. Anon. 


— 


o „ . „ * 
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(N) Examination of the Plaintiff In what Caſes the 8 
ſendant may pray that Plaintiff, or his Attorney, be 
examined. CN 


1. $H. 4. c. 8. O eſchew Miſchiefs which be as well within London If before 
| as other Places, of that diverſe fained Suits of Debt this Statute 
have been taken by the People of the ſaid Places againſt diverſe People, ſurmiſ- * 2 had 
ing that they have accounted before their 83 and ſometimes other an Account 
ec 


their Servants, Auditors aſſigned, of diverſe 


in di Verſe great Sams, where there was never Receipt uor Duty betwixt ſut 
Parties, th the Intent to make them again ſt an bum 75 


Fudges before whom ſuch Act ions ſhall be ſued in Cities and Boroughs, ſhall 


ave Power to examine the Attornies, and others, and thereupon to receive the 
of the Judges. | 15 | 
Writ of Debt againſt him, it was no Plea for the Defendant, that the Natter lay not 


* 


eipts, Duties, and Contracts, before two 


had betwixt th y 7 d i upon the Account Auditors 
em, and that they were found in Arrearages upo g for Thing 
uch Suits were taken, to becky on 12. 


put them in Inqueſt, and et them from the waging of their Law ; the coun 
7 1 


him indebt- 


Defendants to their Law, or to try the ſame by Inqueſs after the Diſcretion Thick the 


in Account; 
For 
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Conveyance. Per Frowike. Kelw. 82. b. pl. 3. Paſch. 21 H. 7. 
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For it was his Folly to enter into the Account; And fo at the Common Law the Defendant was with. 
ut Remedy ; But now, by this Statute he may tender his Law, and pray that the Party be examined, 
whether it lies in Account or not, and if it be found that it does not, the Defendant ſhall make his 


Law ard go his Way; But by the Common Law, the Defendant ought to anſwer. to the Debt, which 


is the End of the Account, and the Judgment of the Auditors, and the Matter of Account, is on] 
It ſeems, by the Meaning of this 
Statute of the Examination of the Attorney of the Plaintift in Debt upon Arrearages of Account 


before Auditors, that Wager of Law does not lie, but that Nihil debet per Patriam ſhall be received in 


Debt upon Arrearages of Account before Auditors. E contra, 3 E. 3. 2 ünſt Gaoler, for Eſcape of one 
condemned before Auditors aſſigned. D. 145. pl. 63. Paſch. 3 & 4 P. & M. Wile's Caſe. 


If the At- 2. Debt upon Arrears of Account; Detendant prayed that the Plaintiffs 
ney ee Attorney be examined 1 the Matter lies in Account, and ſo he WAS, not- 
Cd withſtand ing that no Iſſue was tendered ; and upon the Examination of the 
Defendant Attorney, it appeared that it was for Stuff” bought by the Defendant of the 
ſhall be ad- Plaintiff, by which he*tendered his Law and was admitted; quod nota. 


itted to his Af, ninati | 7 inati 1. 15 
mirte 0 is Mirum of the Examination before Law tendered. Br. Examination, pl. 5. 


Examinati- cites 14 H. 4. 19. 
on, pl. 33. cites 33 H. 6. 26. 


S. P. Br. Ex- 3. Debt by two Executors and counted of Arrears of Account made in the 
amination, Tyme of their Teftator, and the Defendant tendered his Law, that he owed 


Pl. 6. cites them nothing, and prayed that they be examined, and the Opinion of the 


4 id. pl. Court was that they ſhall not be Examined of another's Deed ; A 
e 


-. cites 9 H. Attorney; For he may have Information of his Maſter &c. And the Cau 
6. 58. of this Examination given by the Statute is, that if it be found upon Ex- 
Where Ext amination of the Party upon a Book that the Matter does not lie in Account, 


A then the Law lies; and ſo this Caſe is out of the Caſe of the Statute ol 


where Acti- Examinations, by the Opinion of the Court. Br. Examination, pl. 5. 
on is brought cites 3 H. 6. 46. 2 Ec . 
againſt them, | | 

Examination does not lie; For this is to have the Ley Gager, and Executors cannot wage their Law. Br. 
Examination, pl. 22. cites 20 E. 4. 3. per Brian and Littleton. Debt by an Executor upon Arrears of 
Account before Auditors in the Time of the Teſtator, the Defendant tendered his Law and prayed: that the 
Plaintiff be examined, and the Executor was examined, tho* it was of another's Deed, but not preciſely, 
whether he ſaw or heard the Account, or was preſent at it ; butwhether any Matter which proves that it lay 
in Account came to his Hands, and of other Points at the Diſcretion of the Juſtices, but not of the Truth of the 
Deed preciſely, and upon the Examination it was awarded, that the Defendant anſwer without his Lacu,; 


quod nota. 5 Examination, pl. 19. cites 21 H. 6. 54, 55. But if ſuch Action was brought againſt 
an Executor the Plaintiff [ball be Examined. Ibid. | | 


6 Rep. 8 4. If a Dame or Peer of the Realm brings Debt upon Arrears of Account, 
cites d. C. they ſhall be Examined ; per Rolf, for the Statute is General; but Cockine 
and that as to 23 : | . — 
what Rolfe Contra. Br. Examination, pl. 25. cites 3 H. 6. 48. | 
Serjeant ſaid, 


Cockein who gaye the Rule faid, that the Law will have a Diverſity between a Lord or Lady &c. and 
other Common Perſons. | 


5. In Debt by Executors of Arrears of Account before Auditors affigned by 
their Teſtator the Detendant ſaid, that he owed him no thing Modo & forma, 
Priſt by his Law; anc Page that the Plaintiffs be Examined ; and be- 

cauſe they ſhall not be Examined of another's Deed, they demanded of the 
Attorney without Oath of the Truth, who ſaid that it is the Truth as he is 
informed, | theretore] Newton | ruled the Defendant to] anſwer without the - 
= Law ; nota, Br. Examination, pl. 17. cites 19-H. 6. 35. 3 
Br. Le7 6. In Debt upon Arrears of Account, the Defendant may Wage his Law, 
Gager, pl: . quod nichil deber &c. and pray that the Plaintiff be Examined if the 
Age Ee Matter lies in Account or not; and if it appears by the Examination that it 
mination, pl. does not lie in Account he ſpall have his Law, and otherwiſe not; and the 
11. citesS.C. Party or his Attorney ſhall be ſworn to ſay the Truth, and every Exami- 
nation is upon Oath as here. Br. Examination, pl, 32. cites 35 H. 6. 5. 

7. In Debt upon Arrears of Account the Detendant tendered his Law, and 
prayed that the Plaintiff be Examined if it lies in Account, and ſo it Was; 
and the Matter was, that the Defendant was in Debt to a Stranger fo 
farming of Tenths, and E. was indebted to the Plaintiff in ſuch a Sum, pr 

| ; che 


Wee 
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the ſaid H. Agne the Defendant to pay the Plaintiff, and the Defendant CE 
ſaid that he had made certain Payments of Tenths, and prayed to reckon of 
them, and then he would pay to the Plaintiff that which remained; by which 
the Plaintiff aſſigned to him two Perſons to hear his Account, and upon 
this the Defendant was found in Arrears of the Sum in demand, and by 
che beſt Opinion this Matter lies not in Account, for the Defendant was 
not accountable to the Plaintiff, Br. Ley Gager, pl. 13. cites 5 E. 4. 140. 

8. Debt upon an Obligation, the Defendant Fad that it was made Beyond 
Sea, and prayed that the. Plaintiff may be examined, and it was denyed, 

r Cur. for it was ſaid that becauſe it bore Date at large without Place 
certain it is ſufficient, rho? it was made at Rome or other Place, and may 
de alleged to be made here. Br. Examination, pl. 3 1. cites 21 EK. 4. 14. 


I 7 


FIR | c, * . - 
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(N. 2) Oſted in what Caſes by Examination of the Plaintiff, 


i. EBT upon Arrears of Account, the Defendant tender d his Tau and Br. A 1 
5 prayed that the Plaintiff” be examined, and ſo he was, and ſaid up- cite &&. 4 
on Oath hat it is as he has counted, by which the Defendant was coni- 
pelled ro Anſwer without his Law. And ſo ſee that where the Defendant 

rays that thePlaintiff be examined or ſworn, this is Peremptory to the 

= Plaintiff in this Point, and fo is the Ley Gager of the Part of the De- 
ſendant, and ſo is the Oath of the Plaintiff in London by the Cuſtom, 
== where [if] the Defendant prays that the Plaintiff ſhe his Declaration and 

= hc does ſo, there the Defendant by this ſhall be Condemned. Br. Exami- 


nation, pl. 18. cites 19 H. 6. 43. 


— ——t—_— 


Z (O) The Manner of doing it. 
| : | i. Magna Charth, Co Bailiff ſpall put any Man to his open Law, or to Ley Gager 


9 H. 3. cap. 28. 1 Jan Oath upon his own bare ſaying, without faith- ml race 
ful Witneſſes brought in for the ſame. and himſelf 
| ES I ho . —— . Pall be ſworn. 
Br. Ley Gager, pl. 9. cites 33 H. 6. 8.— 2 Inſt. 45. le ought to bring with him 11 Perſons of 


his Neighbours that will avow upon their Oath, that in their Conſęlences he faith Truth; ſo as he him- 
If mutt be ſworn de fidelitate, and the 11 de & credulitate. Co. Litt. 295. a * S. P. But they may 
ze diſpenced with by the Cong, Vent. Vent. 4. Hill. 20 & 21 Car. 2. B. R. Anon.-— | 
be leſs than 11. 2 Vent. 171. Paſch. 2 W. & M. C. B. Anon. "iS 
2. Præripe quod reddat againft Baron and Feme and a'third, who waged 
their Law of Non-ſummons, and the third appeared to be within Age; where- 
fore uon Oath of the Baron and Feme, that he was the ſame Perſon they two 
wazed their Law only without more Hands, and the Writ abated ; quod 
nota. Br. Ley Gager, pl. 37. cites 38 E. 3. 8. But refers to lib. Int. 
42. of Wager of Law by 12 Hands, and New Book of Eutries to. 3 89. ; 
3. When a Lumbard &c. wages his Law, and cannot ſpeak Engliſb nor Ca TI 295! 
Latin, the Record ſhall be read to him in his own Language, and fo hne 
lhall perform the Law ; quod nora. Br. Ley Gager, pl. 49. cites 21 H. 6.42. _ 
„ 4. Debt againſt Baron and Feme of the Debt of the Feme ; before the Count Co. Lit. 159. 
they waged their Law, and the Feme was nbt permitted to make ber Law 8 p Lax 
alone, but ſheand the Baton together. Br. Ley Gager, pl. 53. cites 15 E 4. 2. Gager. 2 59. 
| | Cites „4. 
24. for the Baron is Debtor by the . 
5. The Deferdant was ſet at the right Corner of the Bar, without the Bar, 3 bf s the 
and the Secondary asked him, if he was ready to wage his Law ? he an- , is Hand 
ſwered, yes; then he laid his Hand upon the Book, and * then the Plaintiff on the Book 


They may 


was called; and a Queſtion thereupon aroſe, whether the Plaintiff Was before he is 
demandable ? and a Diverſity taken Where he perfects his Law Inſtanter, N — 
where a Day is given in the Same Term, and when in Another Term; p. alled aud 
2s to the laſt, they held he was demandable, whether che Day given was he may be 
in the ſame Term ot another; then the Court admoniſhed him, and alſo Nontuited. 


his Compurgators, which they regarded not fo much as to deſiſt trom it; 2 avant. 1. 


accordingly * 


1 8. P. 2 Inſt. accordingly the F Defendant was ſworn, that he owed nit the Money Mods 
45. & forma, as the Plaintiff had declared, vor any Penny thereof ; then his 


82 


Compurgators ſtanding behind him, were called over, and each held up his 
right Hand, and then laid their Hands upon the Book, and ſwore, that they 
believed what the Defendam ſwore was true. 2 Salk. 682. Trin. 11 W. z. 
B. R. Anon. fy AI 


—_—_— —— th. —_ N TY — — 


— 


11. 


(P) At what Time. 


1. DRæcipe quod reddat; the Tenant came at the Grand Cape and aged 
his Law of Mon- ſummons, and at the Day &c. came to make his 
Law, and the Demandant offered to wave the Default, and prayed that the 
Tenant may plead in Chief; per Finch, you can't do ſo unleſs the Tenant 
will conſent to it; and the Zenant was thereof demanded, and world not 
Conſent, wherefore he waged his Law, and the Demandant took nothin 
by his Writ; but at the fir ft Day when the Tenant offered his Law, the De- 
mandant might have releaſed the Default as it ſeems. Br. Ley Gager, pl. 
822. cites 42 E. 3. J. 1 
Br. Nonſuit, 2. In Debt the Defendant tendered to make his Law immediately that he 
pl 89 owed not hing &c. and the * Plaintiff went his way to be Nonſuited; and be- 
the * Plain- cauſe the Plaintiff appeared in Court, is was awarded that rhe Defendant 
tiff abſented ſhould make his Law, and this is the Folly of the Plaintiff; For he might 
W have imparled to the Law, and then at the Day he might have been Mu- 
gare co be. Juited 3 but quære, if he may be Nonſuited at another Day in the fame 
come Non- Term; quzre if ir be uſed at this Day. Br. Ley Gager, pl. 85. cires 3 H. 4. 2. 
ſuit, But | 
Brook ſays, that if he had imparled to the Law, and ſo to have been Nonſuited, it ſeems to him that 
ſuch Imparlance ought to be to another Term. * This is(Defendant) in all the Editions of Brook, 
both at Ley Gager, pl, $5. and at Nonſuit, pl. to. but it ſhould be Plaintiff as here. | 


3. In Debt, the Defendant tendered his Law and had a Day &c. and 
at the Day the Plaintiff was eſſoigned, and at the Day the Defendant was 
eſſoigned &c. and at the Day the Plaintiff was eſſoigned again, and there- 
tore the Defendant went quit by Judgment without making his Law. Br. 
Ley Gager, pl. 36. cites 9 H. 5. 5. | | 

4. 4. In Debt the Detendant tendered his Law, and the Plaintiff” imparkd 
to a Day in the ſame Term; there the Plaintiff ſhall not be demanded nt 
be Nonſuited ; tor his Appearance was of Record the fame Term, and if 

fir. Journ he retuſes the Law he ſhall be barred. Br. Ley Gager, pl. 96. cites 3 H. 6. 49. 

1.58, cites S. Debt upon Arbitrement the Defendant imparled, and came back the 

Ya ſame Term, and tendered his Law; and per Cur, he ſhall have his Lay, 
Br. Ley Gager, pl. 41. cites 8 H. 6. 10. | 
6. In Precipe 4 reddat; Eſſoign is caſt for the Tenant at the Summons 
returned, and by his Default Grand Cape iſſued ; there he cannot wage his 

Law of Non-ſummons at the Day, unleſs he Surmiſes that the Efſoign was 
not caſt by Him; quod nota. Br. Ley Gager, pl. 90. cites 36 H. 5. 23.— 
And ſee 10 H. 6. 9. that if he had ſoſurmiſed he might wage his Law: Ibid, 

7. In Detinue, the Defendant pleaded in Bar, and after relinquiſhed it 

and waged his Law, and well; tor a Man may relinquiſh his Plea and 
lead the general Iſſue, and this ſhall be before the Plea entred. Br. 
leadings, pl. 119. cites 2 E. 4. 13. 

8. In Debt the Defendant waged his Law, and when he came to per- 
form it the Plaintiff ſaid, that he who now cameis another of the ſame Namt, 
tor his Action is againſt F. S. the Elder, and he who now appears is F. &. 
the Younger, and prayed his Judgment; quzre, For the Averment was not 

| granted nor denied. Br. Ley Gager, pl. 91. cites 5 E. 4.5. _ 

N 430. 9. In Debt, the Defendant had Day given to wage his Law, and at tbr 

2 Je Day Defendant was ſick of a burning Feaver, whereupon the Court was 

Spink v. moved for another Day for the Defendant ro come and wage his Lav, 

Baker. and offered to make all this good by an Affidavit; but the Court refuſed, 

and adviſed him to plead to the Country, and ſo he did. 3 Buls. 263 

Mich. 14 Jac. Smink v. Barker. 5 
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10. Day given for waging of Law is peremptory; per three Juſtices 2 And the De- 
gainſt one. 3 Buls. 316: ' | — can- 
| | 3 | | 1 . | . not atter- 

ards cave it without the Plaintiff's Conſent, and betake himſelf to the Country; and ; 
Appearance a Defecit de lege was entred. Buls. 186. Paſch. 19 Jac. Harriſon v. James * r 


Roll was marked with a Defecit de Lege, and Coſts | aſſeſſed, it was moved and prayed, Sedent aa 
that he wight be demanded again, and it was granted, and then Defendant made his W. Noy. 1 


11. In Debt by Aſſignees of Commiſſioners of Bankrupts, Defendant The Report- 
came in and waged his Law 1 and it was debated if the Plaintiff er ſays, Vide 
might be Nonſuited; and at length it was agreed in as much as the De- 7) 8 when 
fendant came Inſtanter, that the Plaintiff cannot be Nonſuited ; tor which comes In- 
Reaſon the Plaintiff was not called, but the Detendant waged his Law; and ſtanter to 
atter he had ſworn they demanded his Compurgators, and then the Officers, wage his 
viz. Criers, and Book-keepers &c. and they came and faid, ready[or Here —— or at 
'but they were not ſworn but atcepted, and ſo the Plaintiff barred. Sid. 366. "9 Day 
Trin. 20 Car. 2. B. R. Buckeridge v. Brown. ; 7 NN 

which the 


Plaintiff has imparled, the Plaintiff ſhall not be demanded nor can be Nonſuited. Ibid. cites 14 H. 4. 
19. b. 3 H. 6. 50. a2. OG 
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Q In one Action, where a Bar in another. 
A. againſt A. of Goods delivered to him to Merchandiſe, the De- Br Eſtop- 


——_—— 


1. 6 

aan ſaid, that the Plaintiff dt anorber Time brought Writ fre . Cl. 
of Detinue againſt the Defendant of the ſame Gods, and counted upon a Bail- , 2 
ment to re- bali, in which the Defentlant waged his Law, and made the Law, Ley Gager, 


udgment; and a good Plea in Bar, per Brian Ch. J. but Catesby J. contra, pl. $0. cites 
a0 Tk it is only an Eſtoppel. r. Barre, pl. * cites * 2 £2. I 4 5 Þ d pl 
101. cites 2 R. 3. 19. per Brian, but Catesby contra. S. P. ibid pl. 108. cites 12 E. 4. by 2 Juſtices 
that it is a good Bar. | bet hae er 8 
2. If a Man brings Debt of 10l. and the Defendant wages his Low, and af- S. P. Br. Ac- 
F the Plaintiff brings Actiun r. the Caſe agtinſt the ſame Defendant that Cn oe 2 

e Promiſed to pay the 10). &c, The Defendant may plead that of the ſame Cite 2 K. 4 
Sum the Plaintiff at another Time brought Action of Debt in which the 5 
Defendant waged his Law, Judgment 11 Actio; and a good Plea, for he 
446 000Þ batzed of the ſame Sum, Br. Action ſur le Caſe, pl. 105. cites 
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— Delt it was adjudged a Failure of the Law, where the Defendant Br. Judg- 
I came at the Capias in ward of the Sheriff and waged his Law, and 28 ' 
it was by Mainpriſe, and at the Day was Eſſoigned ; For Eſſoign does nor 4 
lie for him who is by Mainpriſe. Br. Ley Gager, pl. 16. cites 44 E. 3. 12. 


ds. 


11 1 **, A >- * 


(S) Efoppel. What Plea Defendant may plead after he 
had done his Law; or after what Plea he may wage his 
Las eee 
1. TATHERE three tender their Low in gen F Non-ſummons, and S. P.: Br 86. 
at the Day two make Default, and the third 75 77 2 he San da hp 
not lay that he is ſole Tenant * [and render the Law again] tor the Whole, cites 4 E.. 5 
by Reaſon of the Ley Gager in Common which affirms the others to be 40— 4nd ze 
Tenants with him. Br. Fltoppel, pl. 28 cites 41 E. g. 2. 3. Os fad. =” 


Ley Gager he pleaded ſeveral Tonanc re diverſity. Br. Eftoppe! 28——*0 E (terd lar. 
75. C cited Br, r | 3 | Ppe”, pt WE 2. Procipe - 
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SY he may 2. Præcipe quod reddat againſt one who ge his Law o Noti-ſummons, 
plead Pio he ſhall nor be by this eſtopped in another Action to plead Fointenancy 
mall oor be dit h another ; For he ſhall have the View in another Writ, and by Conſe. 
Eſtopped, quence thall plead Jointenancy. Br. Eſtoppel, pl. 32. cies 42 E. 3. 11. 


for thiscomes eh 
upon the View; per Hank, quod conceditur. Br. Eſtoppel, pl. 54. cites 7 H. 4. 8. 


Wherefore le 3. Praxipe quod reddat againft two, the one took ſeveral Tenancy of 2 
ſaid = the Acres, Abſque hoc, that the other had any Thing, and Vouched ; and the 
Fr nt 1% other took the Tenancy of the reſt in Severalty, and Vouched another; Belk. 


was brou ' | i ed a 
againſt hos ſaid, to this you ſhall not be received; tor at another Time in ſuch a Writ 


2 and others, againſt you, you waged your Law of Non-ſummons ; & non Allocatur per Cur, 
and thoſe 2 For after Ley Gager of Non-ſummons, the 7enant ſhall have the View, and 


ane, plead Jointenancy or ſeveral Tenancy, by which he was awarded to An- 


ſque hoc that 1wer. Br. Eſtoppel, pl. 35. cites 42 E. 3. 16. 

the other 2 | | 
vad any thing, and waged their Law of Non-ſummons by which his Writ abated, and he brought this Writ 
freſblv againſt thoſe 2, Judgment if they ſhall be received to take the Tenancy in Severalty, and by the 
Opinion of the Court this is a good 2 Br. Ibid. By which they took the whole Tenancy in 
Common, and the one Vouched one, of that which belonged to him, and the other Vouched another, of 
that which belonged to him, and the Demandant demurred ; Quære, becauſe it is not adjudged there, 
Br. Ibid S. P. Br. Several Tenancy, pl. 6. cites. S. C. 


In Ceſſavit, a Man is Summoned in other Land than is in Demand, 
there if he makes Default, and Grand Cape iſſues, he may wage his Law 
of Non-ſummons, but he ſhall not ſay for Plea that be was Summoned in 
other Land, note a Difference; For in whatſoever Land he be Summoned 

it he appears it ſuffices. Br. Ley Gager, pl. 60. cites 37 H. 6. 26. 
Br. Brief, pl. 5, Debs againſt B. The Writ is abated, becauſe the Contract was by him 
Cnr and one C. who is alive not named, and after C. died, and in a new Action 
Eſtoppel, pl. againſt B. he waged his Law, notwithſtanding the Confeſſon of the Con- 
97. cites 8. C. tract before; For it may be, that he had paid after &c. Br. Ley Gager, 
| pl. 59. cites 9 E. 4. 24. _ 

But where 6. General Ley Gager by the one of Non-ſummons in Precipe againſt, two 
Baron and {hall be Eſtoppel in a new Action to 25 that he is Tenant with à Stranger, 

. Eſt 


Feme, and oppel, pl. 16. cites 12 E. 4. 1. 
waged their 


enge Pre apa that the other had nothing. Br 

Lacy of Non-ſummons, in Præcipe quod Reddat, by this the Feme was received after in another Action, nor 
7 eſtopped * ſay, that ſhe and her Baron are Tenants, and the Third bad nothing. Br. Eſtoppel, pl. 
181. Cites 21 E. 3. 13. | 


7 


For More of Ley Gager in General, ſee Monſuit, and other proper 


Titles. 


| Libel. 


(A) hat 5 a Libel. 


* Serjeant I. 8. was Jibelled againſt, for Incontinency, and A. B. C. and D. 


Hawkins >» malicivuſly repeated a great Part of it in the Preſence of ſeveral. 
1 They were cenſur d for this in rhe Star-Chamber, tho there was no Proof 


ablenefs of that C. and D. made the Libel, or that they aſſented or were Privies to 
this Opinion the making of it. But ſaying that the Libel is made of ¶ ſuch a] one, tho 
may juſtly be he ſpeaks it with Malice, without repeating any Part of ir, is not puniſh» 

3 able; nor to * repeat Part M it in Merriment, without Malice, or any 


Purpeſ 


3 


8 
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pure 2 of Defamation ; and the Court held, that a Libeller was puniſh- Jeſts of N. 
Ide tho' the Matter of the Libel is true. Mo. 62). Mich. 43 & 44 Eliz. Kind are not 


; a bo rhe Star-Cl ber. W ant's Caſe: | to be endur- 


| ed, and the 

X | TIT "TIT 2 e 1 | * 1 n 1 1 Iajur to the 

Reputation of the Party grieved, is no way leſſened by the Merriment of him that makes ſo light of 
it. Hawk. Pl. C. 196. cap. 73. S. 14. 


2. Every Infamous Libel either is in writing, or without. writing. That 
in writing 1s; when an Epigram, Rhithme &c. is compoſed or publiſhed 
to the Contumely of another; by which his Fame or Dignity may be pre- 
WT judiced. This may be by Woras vr Ballads. 1. As where it is maliciouſly 
ung in the Preſence of others. 2. By giving it over to another to ſcan- 
dalize the Party. .Withbut writing, may be by Pictures, as painting him 
in an Ignominious Manner. 2. By Signs, as fixing a Gallows &c. at his 
Door or elſewhere. 5 Rep. 125. b. Paſch. 3 Jac. The Caſe De Libellis 
Famoſis. E | Wn 
3. A. being very old, and having a good Eſtate, which he intended to Bus had the 
ſettle on B. who was his Heir General, J. S. who had married a Niece of Letter been | 
A. wrote a Letter to A. that B. was not the Son of one of the Name of A. ee to the 
and was a Haunter of Taverns, and that divers Women followed him from 57 f 
1 | 2 ; 1 %, himſelf, and 
London to his Houſe, and dgſired to hear of A's Death, and that all his Eſ- not to A. it 
tate would not pay his Debts Sc. And ſign d it, and ſent it ſealed and di- ſhould not 
rected to A. This was held to be a Libel, and J. S. was fin'd 2001. and hve boon 2 
B. left at Liberty to bring his Action at Law. 2 Brownl. 151. Paſch. 132 
to Jac. C. B. Peacock v. Sir Geo. Reynell. | Or if it had 
5 | 1 . | | been direct- 
ed to a Father for Reformation of any Act: of his Children, it ſhoiild be no Libel ; For it is only for 
Reformation and not for Defamation ; For if a Letter contain ſcandalous Matter, and be directed to a 
third Perſon, if it be Reformatory, and for no Reſpect to himſelf, it ſhall not be intended a Libel ; For the 
Mind wvith avhich it was made is to be reſpected; As if one write to a Father ſcandalous Matter concern. 
his Children, giving Notice thereof to the Father, and adviſing him to have better Regard to them ; 
This is only Reformatory, without any Reſpect of Profit to him that wrote it; But in the Principal 
Caſe, the 5 fendant intended his Profit and his own Benefit; 4nd this was the Difference. 2 Brown! 
152 in S. C. | 


4. A. wrote an infamous, ſcandalous Ee. Letter to B. and ſubſcribed his So where A. 
Name, and ſealed and directed it, To his Loving Friend Mr. B. and added, ſent a Letter 


Speed this. And after diſperſed great Numbers of Copies. Reſolved by 3 4 


14. C. Egerton, and the 2 Ch. J. and per tot. Cur. that the ſaid Letter, into B's 
which in Law is a Libel, ſhall be puniſhed (tho' it was ſolely writ to Hands, con- 


the Plaintiff himſelf withour any Publication) in the Srar-Chamber ; For taining many 


it is a great Offence to the King, and tends to breaking the Peace, and 1 
i I 


therefore neceſſary to be puniſhed by Indiftmenr, or in the Star-Chamber ; ing, Lo will 
But the diſperſing Copies, or publiſhing the Effect of it aggravates the mot play the 
Offence; for which the Party may have an Action. on the Caſe. 12 Rep. Je nor #he 


35. Edwards v. Wootton&—— ln this Caſe Ld. Cook ſaid, that a Per- — 7 1-6. 


fon libelling himſelf; is puniſhable by the Civil Law, and ir ſeemed to ing him for 
him, that he ſhould be ſo in the Star-Chamber. Ibid; i 5 — i 
5 ; | | | oule; an 
other good Works done by him, all which he charged him to have done for Vain Glory, but never 
er it; yet the Court fined the Defendant, and ſentenced him to wear Papers, and to make his 
ubmiſſion to B in Cheapſide. But an Action of the Caſe will not lie in this Caſe, for want of Publi- 
cation. However; the King and Common Wealth are intereſted in it, becauſe it is a Provocation to a 
Challenge and Breach of the Peace. Hob. 215. Paſch. 16 Jac. in the Star-Chamber. Sir Baptiſt Hicks's 
Caſe. S. C. Poph. 139. and the Ld. C. Bacon ſaid, that ſuch private Letter ſhall be puniſhed, 
becauſe that in a Manner it inforces the Party, to whom ſuch Letter is ſent, to publiſh it to his Friends 
for their Advice, and for fear the other Party ſhould, ſo that this Cotmpulſary Publication ſhall be 
deem'd a Publication in the Delinquent. And in an Information for writing &c. the Country- 
Parſon's Advice to the Ld: Keeper, it was held, that it lay for ſpeaking Ironically. And the * 
General ſaid, it was laid to be wrote Ironice, and the Defendant ought to bave ſhew'd at the Trial, 
that he did not intend to fcandalize them; And the Jury are Juidoes Duo Animo this was done and they 
have found the Ill Intent. And Judgment was given of the Pillory, and a Fine of 40 arks. 11 
Mod, 86 Trin. 5. Anne B. R. 'I'he Queen v. Dr. Brown. EN i „ 


TV 
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86 L ibel. 
Lev. 139. 5. A. made Addreſſes to M. whom he afterwards married; one J. 5 
5. CO during the Courtſhip, wrote a Letter to M. adviſing her not to marry A. F. 
that he is a Debauchee, and has the Pox, and is not worth aGroat, but has 
declared, that if he marries her, he will allow Sol. a Tear to a Whore, Thi, 
Letter was act ſubſcribed, but conveyed to M. but it appeared upon Evidetee, 
that all this was by J. S. But notwithſtanding, it was held a Matter indig. 
| able. Sid. 270. Trin. 17 Car. 2. B. R. The King v. Summer and Hilliarg 
The Matter 6. The Printing a Charge of Extortion in his Office, againſt the Vicar. 
—_—_ 1. Ceneral of the Biſhop of L. and delivering it to ſcueral Members of the Cm. 
Keeling and Pittee of Parliament for Examination 3 is juſtifiable; but if he 
Moreton in- had delivered it to others it had been otherwiſe; and the Printing 
clined, that them, which is a Publiſhing of them to the Printers and Compoſers, is 


the Pr W not ſo great a Publication, as to have fo many Copies tranſcribed by ſe- 
was not juſ- 


table, and veral Clerks. Lev. 240. Irin. 20 Car. 2. B. R. Lake v. King. 


that the | 8 ey | 
Committee ought not to be informed by Printing, or Copies, but Viva voce. Ibid. 241. Trin, 22 Car 2 


- — — 


S. C.— But after in Mich. Term following, Judgment was given for the Defendant. Ibid. 241 
S. C. Mod. 58. S. C. Trin. 22 Car. 2. but no F 414. Paſch 21 Car. 2. S. 
but Adjornatur. Saund. 131. Hill. 19 & 20 Car. 2. S. C. and there 13 EL Ic that after this 

ale Ch. J. Twiſden and 


Caſe had depended 12 Terms, Judgment was given for the Defendant by 

Rainsford upon this Point, viz. That tt was the Order and Courſe of Pace in Parliament to 
print and deliver 1 &c. of which they ought to take Judicial Notice. 8. C. cited Hawk. Pl. C. 
194. Cap. 73. S. 8. And ſays it ſeems to be holden by ſome, That no <vant of Furl ſdiction in the Court, y 
which ſuch a Complaint ſhall be exhibited, will make it a Libel ; Becaufe the Miſtake of the Court i; 
not imputable to the Party, but to his Counſel. But if it ſhall manifefly appear, that a Profecwtion i; 
intirely falſe, malicious and groundleſs, and commenced, not with a Deſign to go through with it, but 
only to expoſe the Defendant's Character, under the ſhew of a legal Proceeding, Serjeant Hawkins ſays, be 
cannot ſee any Reaſon why ſuch a Mockery of Publick Fuſtice ſhould not rather aggravate the Offence, 
than make it ceaſe to be one, and make ſuch Scandal a good Ground of an Indictment at the Suit of the 
King, as it makes the Malice of their EN a good Foundation of an Action on the Caſe at the 
Suit of the Party, whether the Conrt had a Juriſdiction of the Cauſe or not. Hawk. PI. C. 194, 195. 
cap. 73. S. 8 But it ſeems that yo Preſentment by a Grand Jury can amount to a Libel ; becauſe it 
would be of the utmoſt ill Conſequence any way to diſcourage them from making their Inquiries with 
that Freedom, which is neceſſary for the Publick Good, by making them liable to Proſecutions on Ac- 
count of ſuch Inquiries. Hawk. Pl. C. Abr. 224. cap. 73. S. 7. but in the Book at large, it is S. 8. 


2 Show. 313. », C. forged an Order of Chancery, in which were ſeveral defamatory Ex- 
8. preſſious againſt the Plaintiff, and at the End draws a Pillory, and fub- 
TY / fcribes it tor Sir J. H. and his forſworn Witneſſes by him ſaborned ; this 
is but one complicated Act, and an Action will lie. Skin. 123. Sir John 

Auſtin v. Col. Culpepper. 5 
8. A. being choſe Church-warden, was tendered an Oath Ex Officio, vii 
to preſent every Pariſhioner &c. ſome of which Articles concerned A. 
himſelt, and was Excommunicated for Refuſal ; and thereupon had # 
Prohibition, of which he cauſed 2000 to be printed in Engliſh, and diſperſed 
them all over the Kingdom, intituling them, A true tr d Copy of à Writ 
of Prohibition, granted by the Ld. Ch. F. and other, the Fuſtices ꝙ the Court 
of C. B. in Eafter-Term 1616, againſt the Biſhop of C. who had. proceeded 
againſt, and Excommunicated, one 7. W. a Church-warden for refuſing t0 
take the Oath uſually tendered to Perſons in ſuch Office, by-which Writ the 
Illegality of ſuch Oaths is declared, and the ſaid Biſhop commanded to take of 
his Excommunication. The Court declared this to be a moſt ſeditious Li- 
bel, and gave Order to enquire after the Printer, that he might be pro- 
ſecured. 2 Mod. 118, 119. Mich. 28 Car. 2. C. B. Waterfield v. the Bi- 

ſhop of Chicheſter, _ | EET e % £08 
An Action 9. In a Special Action on the Caſe the Plaintiff declares, that he is an 
7 Hackney Coachman, and the Defendant, with Intent to diſgrace him, 
bind for rid. did ride Skimmington, and deſcribes how, thereby ſurmiſing, that his Wife 
ing Skim- had beat him, and by Reaſon thereof Perſons, who formerly uſed: him, 
mington; refuſed to come into his Coach, ad Damnum. Upon Nor Guilty, it was 
5 9 found for the Plaintiff, and upon Motion in Arreſt of Judgment, Judg- 

tf made ment was Quod Querens Nil capiat per Billam. Raym. 401. Trin. 32 

him ridicul- Car, 2. B. R. Maſon v. Jennings. 


ous, and CXx- $ poſes 


1 * . 1 
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; poſed him; per Holt, 3 Salk. 226. Mich. 5 W. & M. B. R. in Caſe of Tilney v. Crop. cat- 
rying a Fellow about with Horns, and bowing at B's Door. 2 Show. 314. cites Sir Wm. Bolton v. Dean. 
For ſcatidalons Matter is nor neceſſary to make a Libel „it is enough if the Defendant induces an 


in Opinion of the Plaintiff, or to make him Contemptible or Ridiculous. 3 Salk. 226 in Cafe of Til- 
— Crop.——2 Show. 314. cites Mingay v. Moody. 5 PM 


16, ALibel conſiſts not in Words and ſcandalbous Matter only ; for that 2 Salk. 417. 
is not of itſelf ſufficient, tho ſpoken with never ſo much Malice; but it Hill 10 W. 
is the putting in writing, or procuring to be put in Writing ; tor if the Words BR 5G 
ate not Written, he is not guilty of the Libel. ' 12 Mod. 219. Mich. 10 
W. 3. the King v. Beere. e 
11. The taking the Copy of 4 Libel is a Libel, becauſe it comprehends 2 Salk. 417. 

all that is neceſſary to the making of a Libel ; it hath the fame ſcandal. S. ©: | 
ous Matter in it, and the fame miſchievous Conſequences attending it at 
firſt ; For it is by this Means perperuated, and it may coms into the 
Hands of other Men, and be publiſhed after the Death of the Copyer ; 
and if Men might take Copies with Impuniry, by the ſame Reaſon, print- 
ing of them would be no Offence then farewel to all Government. 
12 Mod. 2206. the King v; Beer... 2 | 

12. In Action on the Caſe upon a Libel it is ſufficient if the Matter is 
vefleffing ; as To paint a Man playing at Cudgels with his Wife ; per Holt 
Ch. J. 11 Mod. 99. Mich. 5 Annæ. Anon. ELD e 

13. A Defamatory Writing, expreſſing only one or two Letters of a Name, 
in ſuch a Menner, that from what goes before, and follows after, it muſt 
needs be underſtood to fignify ſuch à particular Perſon in the plain, obvi- 
ous and natural Conſtruction of the Whole, and would be perfect Non- 
ſence if ſtrained to any other meaning, is as properly a Libel, as if it 
had expreſſed the whole Name at large; ſor it brings the utmoſt Con- 
tempt unto the Law, to ſuffer its Juſtice ro be eluded by ſuch trifling 
Evalions ; And it is a ridiculous Abſurdity to ſay, that a Writing, which 
is underftood by every the meaneſt Capacity, cannot poſſibly be under- 
ſtood by a Judge and Jury. 2 Hawk. PL C. 194. cap. 73. S. 5. 

14. It ſeems clear, That no writing whatſoever is to be eſteemed a 
Libel, unleſs it »efef# upon fore particular Perſon; and it ſeems, that a 
Writing full of ohſcene Ribaldry, without any kind of Reffeckion upon 
any one, is not puniſhable at all by _ Profecutiorr at Common Law, as 
I have heard it agreed in the Court of King's Bench; yer ir ſeems, chat the 
Author may be bound to his Good Behaviout, as à ſcandalous Perſon of 
evil Fame, 2 Hawk. PL C. £95. cap. JJ. 8. yg9. | 


ac... ii e 


(B) /Yho ſhall be fad to be Maker \ Contriver, or Pub- 


liſher. Or be puniſhed as ſuch. oro 
I. H who diſperſs Libels, tho he does »dt know the Effet of then 


nor ever heard them read, is puniſhable. Mo. 627, Mich. 43 & 
44 Eliz. in rhe Star-Chamber. In Waart's Caſe, | 

2. Jurors at a Wardmote Iuquef# preſemed: F. S. for Incontinency, for 
which J. 8. complained of them in the Star- Chamber. But the Court 
would not examine the Cauſe againſt them; becauſe the Precedent would 
be dangerous, to draw into the Star-Chamber Jurors for their Inqueſts. 

Mo. 627. Want's Caſe. + a 6 e ter . 

3. Reſolved in a Caſe of Libels. 1. The Procarer, and alſo the Vriten 
are both Contrivers. 2. The Procurer of another to publiſh the Libel, and 9 Rep 59 b. 
the Publiſher himſelf, are both ot them Publiſhers... 3. The Reading a S 
Libel, not knowing it to be a Libel, is not publiſning. 44 He that writes e enpounck 
the Copy of the Libel by the Commandment of his Maſter or his Father, is not ed by Mo 
A Publiſher. 5. He: that Laughs whew he hrars another read a Libel, is 813. SC 
not a Publiſher if he does no more. 6. He that lends a Litel to be copien, whete'X 

or 
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the Proof upon him; per Holt, Ibid. 419. 
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Reported as or he that “ repeats the Libel, or any Part of it, ot fes the Contents 
222 ot it, or any Part of it, knowing it to be a Libel, is a Publiſher. So if 
Writer of a One writes the Copy by Commandment of his Maſter or Father, and they 
Libel is, in A carries it to another, he is a Publiſher, Mo. 813. Mich. 8 Jac. Eamb's Cafe. 
Judgment o OE 

Jas tbe Cortriver ; ard then Coke's Caſe, that he that is Convict of a Libel muſt be Conttiver; Pro- 


— 
* n 


curer, or Publiſher, is good Law, but not otherwiſe ; per Holt Ch. ] 12 Mod. 219. the og v. Beare, 


S. P. in 8 C. 2 Salk. 418. that if it be not expounded by Mo. $13. it may be doubtful ; For if 
that Caſe be look'd into, the rr N there was about the Publication of a Libel, and it was held, 
that the Writing the Copy of a Libel was not a Publication, but only Evidence of a Publication. But 
there was no Queſtion made, how far he was guilty of nee 5 And as for the Matter of Publica- 
tion, the bare having a Libel is not a Publication; per Holt Ch. J. But when a Libel appears 
ander a Man's own Handwriting, and no other Author is known, it is a taking in the Manner, and it turns 
* Me. 822. Goodrick's Caſe. 


2 Salk. 418. 4. It a Libel be made in Writing, and afterwards burnt, and one re- 
——For he members the Contents, and dictates to another who writes it, the Writer 
who dictated js the Maker of a Libel. He that takes a Copy of a Libel in Writing, 


4 1 tho' he be not the Author, is guilty of makin a Libel ; per Holt Ch. |, 
making this Cumb. 359. Hill. 8 W. 3. B. R. the King V. Faln. | | 
Libel. Be- 8 | 

cauſe he did not write it; and if the Writer cannot be puniſhed, this Crime is unpuniſhable ; per Cur. 
Carth. 406. S. C. * It is highly Criminal. 2 Salk. 417. per Holt Ch. ] — 5 Mod. 167. S. C— 
* Carth. 409. per Holt Ch. J. in Caſe of the King v. Bear. | | 


5. If a Libel be publickly known, having a written Copy of it is 
Evidence of a Publication; but otherwiſe where it is not known to be pub. 
liſhed. per Holt Ch. J. Hill. zo W. 3. B. R. 2 Salk. 418. the King v. Bear, 


"0 


Se (A) (C) Puniſhed How. And what ought to be done with Libels 


when met with. 


I. R. was indicted in the King's Bench, for the making of a Li- 
| e bel in Writing in the French Tongue againſt R. of S. calling 
him therein, Roy ue Raveners &c. Whereupon he, being arraigned, plead- 
ed thereupon Not Guilty, and was found Guilty, as by the Records ap 
[on So as a Libeller, or a Publiſher of a Label, committeth a pu 
ick Offence, and may be indicted therefore at the Common Law. 3 Inſt. 
174. cites Mich. 10 E. 3. 


S. C. cited 2. J. N. an Attorney of the King's Bench, wrote a Letter to J. F. one 


per Holt Ch. of the King's Council, that neither Sir V. S. Chief Fuftice, nor his Fellows 


J. I on c the King's Fuſtices, nor their Clerks, any great Thing would do by the Com- 
2 King mandment ot our Lord the King, nor of Queen Philip in that Place, 
v. Bear — more than of any other of the Realm; which ſaid John, being called, 


2 calls a confeſſed the ſaid Letter by him to be written with his own proper Hand 
ſtrong Caſe. 


Judicium Curie, et quia prædictus Johannes cognovit dictam literam per 
le ſcriptam Roberto de Ferrers, qui eſt de Concilio Regis, quæ litera con- 
tinet in ſe nullam veritatem, Prætextu cujus Dominus Rex erga Curiam & 
1 ſuos hoc in caſu habere flet Ind ignationen, quod eſſet in 
ſcandalum Juſtic. & Curiæ; Ideo dikus Johannes committitur Mareſc. & 
poſtea invenit 6 Manucaptores pro bono geſtu. 3 Init. 174. cap. 76. cites 
Mich. 18 E. z. | Fo, 

A Libe), 3. It one finds a Libel againſt a private Man, he may either burp it, ot 
tho the Con- deliver it to a Magiſtrate immediately; Bur it it concerns a Magiſtrate, 
ic not ve? Or Other Publick Perſon, he ought immediately to deliver it to a Magiſtrate 
juſtify'd. But chat the Author may be found our. 5 Rep. 125. b. cites it as reſolve 
the Right Mich. 43 & 44 Eliz. in the Star-Chamber, in Halliwood's Caſe. 


Way is to 


diſcover it legally :o ſome Magiſtrate or other that may have Cognizance of the Cauſe ; but it may be 
juſtify d in an Action Sur Caſe. Hob. 253. Lake v. Hatton. 


4 One 
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J. One was proſecuted in the Star- Chamber for compoſing and pub- 
liſhing an Intamous Libel in Meter, ſcandalizing a deceaied and preſenc 
Archbiſhop of Canterbury, It was reſolved, 1. I hat every Libel, (called 
Famoſus Libellus, or Intamatoria Scriprura) made again/t 2 private Per- 
zy deſerves a ſevere Puniſhment; Becaule it provokes all the Family of 


+ That Perſon to Revenge &c. It it be againſt a Magiſtrate, it concerns not 


only the Peace, bur ſcandalizes the Government. 2. It is puniſhable, 
notwithitanding the Perſon [candalized be dead at the Time. z. A Libeller 
called (Famoſus Defamator ſhall be punithed, either by Indi ment at Com- 
mon Law or by Bill if he deny it, vr Ore tenus upon Confeffion, in the Star- 
= Chamber, and that according to the Greatneſs of his Otfence, it may be 
ine and Impriſenment, and if the Caſe be exorbitant, by Pillory and 
__ 7/5 f Ears. 4. It 18 not material, whether it be true or not, or of 
what Fame the Party libelled is. 5 Rep. 125. Paſch. 3 Jac. 'The Caſe De 
Libellis Famoiis. | 
5. One was indicted for echibiting anInfamousLibel directed tothe K ing 
againſt Coke the Ch. J. of B. R. and the Court for a judgment given in the 
{aid Court in Magdalen Colledge Caſe, atirming the faid judgment to 
be "Treaſon, and calling the Chief Fuſtice Traytor, perjured Fudge, and 
ſcandalizing all the Profeſſors of the Law : And this Libel, he ve 
non the great Gate entring We/tminſters Hall, and divers other Places. 
And being arraigned, he put in a ſcandalous Plea, affirming he would 
not plead other wiſe. It was ie that he ſhould be committed to 
the Marſhal, ſtand upon the Pillory with Paper mentioning the Offence, 
and be impriſoned till he ſubmit himſelf to every Court, be bound to his 
Good Behaviour with Sureties during Lite, and pay 10007. Fine to the 
King. Cro. C. 175. Mich. 5 Car. B. R. Jeit's Caſe 
* 6. An Information was exhibited againſt A. B. for cauſing to be framed, * Tho' he 
printed, and publiſhed, a ſcandalous Libel Intitled &c. thereby ſcanda- liſh. pub- 
| fins of one C. D. Upon Not Guilty pleaded jr appeared upon the his Having it 
Evidence, that -¾o f theſe Libels printed were found at the Ledrings of in ating 
the Defendant upon Warrants from the Principal Secretary of State to for that Pur- 
ſearch there, he being ſuſpected to be the Contriver of it. The Opinion of ou 4 ed 
the Court was, That this was no Crime within the Information, though 9,14 bao. 
he gave no Account how they came there; and the having of a Libel, and pen, is bigh- 
not delivering of it to a Magiſtrate, was only puniſhable in the Star-Cham- ly Criminal, 
ber, unleſs the Party maliciouſſy * publiſhed ir. Vent. 31. Paſch. 21 Car. and tho' he 


might deſign 
2. B. R. Anon. to Ee it * 


1 | rivate, yet 
after his Death they might fall into ſuch Hands as might be injurious to the Government, — 3 
Men ought not to be allowed to have ſuch evil Inſtruments in their Keeping &c. Per Cur. Carth. 409. 
Trin. 9 W. 3. B. R. The King v. Bear. 
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1 (D) What is the Diſtinct Power of the Court, and of the 
2 | _ Fury, as to Libels. 


1. I an Information for a Libel, it was urged, that the only Thing 
1 bo be examined by the Court is, whether the Paper publithed con- 
tain any Libellous Matter; For then the Application muſt be left to the 
Jury. But per Cur. This Rule is not to be taken ſo extenſively; For 
where the Application is merely indifferent, we will not grant an Infor- 
ation, but th-re muſt be a ſeeming and apparent Application to be made. 
Wy Gibb. 57. Paſch. 2 Geo. 2. B. R. the King v. Butcheler. 


Aa (E) Pleadings 


be eee 


75 


8. P. Reſol- 1. N Indictment was for compoſing, writ ing, making, and collect. 
ved. 2 Salk. ing ſeveral Libels in uno quorum continetur inter alia juxtd Ten. 
a rem & ad kffeffum ſequentem, and then ſets forth the Words. Upon Not 
B. R. The Guilty, the Jury found the Defendant Guilty as to the Writing and Ci. 
Queen v. /efting 2775 in Indictamento ſupponitur, & quoad omnia alia præter Scrip. 


Dr. Drake. rionem & Collectionem Not Guilty. Exception was taken, that (Tater alia) 


which was ſhew'd there was ſomewhat elſe, which perhaps might, if it appeared 
adage qualify the Reſt. But per Cur, non allocatur ; For then he could not be 


writing a found Guilty; and if any thing qualifies that which is ſet forth, it muſt 
Libel, ſet- be given in Evidence. 2. It was agreed, that ad Effectum ſequentem of 
ting forth, irſelf had been naught ; For the Court muſt judge of the Words them. 


that it con- x ' 
:ained ſeveral ſelves, and not of the Conſtruction which the roſecutor puts upon them; 


ſcandalous But the Words (ad Effectum) were correct ed by the Words (Fuxta * Tenorem) 
Matters f. which imports the very Words themſelves. 3. It was held, that the 
I e, finding him Guilty of the bare Writing and Collecting is Criminal; not 
ae and in but that Collecting had better been out of the Caſe; And it being objected, 
reciting a that Defendant being found Guilty of Collecting and Writing, and not 
Sentence of of making and compoſing, the Verdict is e or an Acquittal, Non 
3 allocatur; For Making is the Genus, and 10 and Contriving is 
inſtead of one Species, and Writing a ſecond Species, and procuring to be written 
(nt), Upon a third Species; ſo that not find ing him guilty of all, bur Writing only, 
Not Guilty is finding him not guilty of any Species of making but writing. 2 Sal 
pleaded, this 415. Hill. 10 W. 3. B. R. The King v. Bear. Re N 


appear ed in | 
vidence, | | «x44 318. 

and a ſpecial Verdict was found. The Court held, that this was not a Tenor by Reaſon of the Vari- 

ance of (Nor) for (Not) which are different both in Grammar and Senſe. And there it was held 


by Holt Ch. J. That in pleading, there are 2 Ways of deſcribing a Libel or other Writing, viz by the 
Words, or by the Senſe. By the Words, as if you declare of a Libel Cnjus Tenor ſequitur &c. or Qui 
ſequitur in his Anglicanis Verbis ſequentibus, there you deſcribe it by its particular Words, of which 
each is ſuch a Mark, that if you vary, you fail in making good their Deſcription. 2. You may deſoribe it 
by its Senſe Lg Meaning; thus it is a good Information to ſhew, That the Defendant made a Writing, and 
therein 1aidAo and ſo, tranſlating it into Latin; in which Caſe exactneſs of Words is not ſo material; 
becauſe it is deſcribed by the Senſe and Subſtance of it.. C. 11 Mod. 78. Paſch. 5 Anne. Adjor- 
natur. Ibid. 84. Trin. 5 Annz. Adjornatur.———Ibid, 95. Mich. 5 Annæ. Adjudged for the De. 

fendant. But ſays, that a Writ of Error was intended. | ww 
2. A Man may ju/tify in an Action on the Caſe for a Libel; but other- 
wiſe in an Indictment ; per Holt Ch. J. 11 Mod. 99. Mich. 5 Anne. Anon. 
3. Upon a Motion for an Attachment againſt the Defendant for pub- 
liſhing a Libel on the Court of B. R. and a Rule made upon him to thew 
Cauſe why it ſhould not be granted, it was moved to diſcharge that Rule 
upon an Affidavit that his Fault was not wiltul, but meerly thro ignorance; 
that he had the Libel from one C. a Printer in C. that it was in Latin, which 
he did not underſtand, and that he did not know who was the Author,ot berwiſe 
than by a Letter which he received from the Printer, and which was now 
annexed to his Affidavit ; by which Letter it appeared, that one Dr, Mid- 
dleron was the Author; ſo that having ſhewed how he came by this Li- 
bel, and having told all that he knew of the Author, for that Reaſon it 
was inſiſted in 15 Behalf, that the Rule ſhould be diſcharged, and that 
the Printer ſhould be proſecuted; but the Rule was continued on the De- 
tendant until he made out his Allegation againſt the Printer, WhO was 
therefore joined in the Rule, that both of them might be before the Court. 
In the next Term Dr. Middleton appeared and confeſſed in Court, that be w 
the Author of the Book; and thereupon rhe Rule was diſcharged againſt 
the Defendant and the Printer, and the Doctor was committed till further 
Conſideration of the Matter; and afterwards he was fined 501. and 
bound to his Good Behaviour for a Year, and ſo was Dr. Colebatch ri 
| Jun 


* 
5 >. 
. 


cums » «.* 2 


Libraries. 
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fume Term; for the like Offence. 8 Mod. 123. Paſch. 9 Geo. the Kin = 


V. Wiatt. . dee wg 5 1 bc * N. i 

4. Information for a Libel was in the Disjun#ive, viz. Scripſit ſeu 
{cribi cauſavit, and held not good. 8 Mod: 328. Mich. 11 Geo. the King 
v. Bfereton - % ow hs ws OK 
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c F) Publication. What. 


\ * 1 


1. XI Rriting the Copy of a Libel is not a Publication thereof, but 


VV only an Evidence of a Publication; per Holt Ch. J. 12 Mod. 
220. cites Mo. 813. and 9 * 59. b. Dr. Lamb's Caſe; and ſays the 
writing the original Libel it ſelf is the ſame ; and if a Publication of it 
has been proved, it is Evidence that the Publication was by him that had 
it in his Cuſtody. 1 5 
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1. 7 Ann. Hereas ſeveral charitable Perſons have of late N cars erect- 
cap. 14. H. I. ed Libraries within ſeveral Pariſhes and Diſtincts in 
land and Wales, it is hereby enacted, that in every Pariſh or Place where 
pointed by the Founder. qe 34+ ox be to 24:4 | 
S. 2. And every Incumbent, Nini ner, or Curate of a Pariſh, before he ſhall 
be permitted to uſe ſuch Library, ſpall give ſuch Security for the Preſervation 
thereof, and Obſervation f the Rales and Orders appointed by the Founder Ec. 
as the proper Ordinary ſball think fit. 91 | 
And if any Book ſhall be taken away and detained, it ſbali be lawful for the 


_ /uh Library is, on ſball be eretied, the ſame ſhall be preſerved for the Uſe ap- 


ſaid Incumbent &c. to bring an Action of Trover in the Name of the 4.7 


8 and recover treble Damages, to be applied to the Uſe of the ſaid 
rary. | 

S. 3. And it ſpall be lawful for the Ordinary, his Commiſſary or Offi- 
cial, or for the Archdeacon, his Official or Surrogate by his Direction, if ſuch 
Archaeacon be not Incumbent of the Place, to inquire, at his or their Viſitati- 
on, into the Condition of ſuth Libraries, and to redreſs the Gritvantes and 
Defetts concerning the ſame. 1 | ih 

And it fhall be lawful: for the Ordinary from Time to Time to appoint ſuch 
Perſons to view the Condition of the ſaid Libraries, as they ſhall think fit. 

S. 4. And where any Library is appropriated to the Uſe of the Miniſter of 
any Pariſh, ſuch Miniſter, or Curate, within 6 Months after his Iuſtitution, 


Induction, or Admiſſiun, ſhall make a- Catalogue of all Boks remaining in 
ſuch Library, and fugn the ſame, thereby atknowledging them to be in his Cuſ= 


tody, which ſhall be delivered to the proper Ordinary within the Lime aforeſaid, 
to be regiftred Gratis. 


F. 5. And where a Library ball hereafter be given to the Uſe ol arif, 
/ 


or Place where there is an Incumbent, Miniſter, or Curate in Poſſeſſion, ſuch 
Incumbent Ec. ſtall make & Catalogue as aforeſaid, and deliver the ſame 
within 6 Months. after be ſhall receive ſuch Library. © 

S. 6. And upon the Death of any Incumbent Sc. the Library belonging to 
any Pariſh or Place ſhall be Lebed up by the Church Wardens, or ſuch other 
P ws as ſball be appointed by the Ordinary till a new Incumbent &c. ſball be 
mautted or admitted, HH 6 213.5 05. 10 121-5 DI 16 3 a 
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92 Licencte. 
ey. Provided that if the Place t where ſubLitrary is hep foall be nſed for the 
Meeting of the Veſtry, or any other 2 Buſineſs Sc. it ſhall be uſed as 
formerly, but after ſuch Buſineſs diſpatched ſpall be again locked up and ſecured. 
SF. 8. A Book ” be kept in the ſaid Library wherein the Miniſter ſpal] 
enter all Benetactions, and an Account of all ſuch Books as ſpall be given, and 
by whom. 

6 S. 9. And it ſhall be lawful for the Ordinary and the Donor, if living, 
and after his Death for the Ordinary alone, to make ſuch Rules and Orders con- 
cerning the ſame, as he ſhall think fit, not being contrary to ſuch as the Donor 
ſhall have made; which ſaid Orders fhall be entred in the ſaid Book, and kept 
in the Library. 3 | : 3 

S. 10. And no Bock ſpall be alienable without the Conſent of the Ordinary, 
and then only where there is a Duplicate of ſuch Buok ; and if any Book be 
taken away or loft, a Fuſtice of Peace may grant his Warrant to ſearch for 


the (ame, and if found, order it to be reftored to the Library. 1 
S. 11. Provided that this AtF do not extend to the publick Library at Rye- 
gate in Surrey. + 0! 


See Grant, - ( A) Licence. How it differ J fr 0M, or 18 a Gr ant. | 


1. FF a Man Licences me to enter into his Land and to Occupy it jor 4 
Tear, half a Year, or ſuch like, this is a Leaſe, and fo ſhall be plead» 
ed. Br. Licence &c. pl. 19. cites 5 H. J. 1. : LY 
2. A Licence to hunt, and carry away the Deer killed ro his own Uſe, or 
to cut down a Tree in a Man's Ground, and to carry it away the next 
Day to his own Uſe, are Licences as to the Acts of hunting and cutting 
down the Tree; but as to the carrying away the Deer killed, or the Tree 
cut down, they are Grants. Vaugh,. 351. Thomas v. Sorrell. | 


* bY — . K 


wr ng (B) Good. 


Grant. | 67% 
1. IF a Man is bound in an Obligation of 40 l. upon Condition, or De- 
1 feaſance, that if F. F. be Servant to the Obligee for j Years, that the 
Obligation ſhall be void; per Cur. it is a good Plea that the Obligee licenced 
the Servant to go &c. tho* the Licence be only by Parl. Br. Licences, 
pl. 18. cites 6 E. 4. 2. NODE e 
2. A Condition to a Licence is void; As a Leaſe for Years on Condition 
that he pay 20 l. the ſecond Year, this is void; For the Licence does not 
give a 9 but only executes it, as a Livery or Attornment. Owen. 73. 
Hill. 58 Eliz. Haddon v. Arrowſmith. 
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(. 2) Granted by abo good. Servant, Bailiff &c. 


I. OTE, that Licence of a Parker to Hunt and Chaſe in the Park of 
his Maſter is not good; Contrary of the Licence of a Bailiff 10 


tab a Cow, or ro Milk her, or to Ride a Horſe to ſuch a Place; 1 * 
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bas Authority to ſell * them; quære. Br. Licences, pl. 20. cites 2 E. 4. 4. * Orig.(Ven- 
22. Treſpais de Parco fracto upon the Statute 3 E. 1. 20. tot killing 2 Deer, der le Stuff.) 
te Defendant ſaid, that the Parker prayed bim to kill the Derr, and he did 
1 Df the beſt Opinion was that it is no Plea; For the Parker himſelf 
annot do it by his Office, but only to keep the Game; Br. T'reſpaſs, pl. 
295. cites 2 E 4. 4% „ 
3. Parkers and Shepherds are only Keepers of the Game; and Sheep. 
Br. Treſpaſs, pl. 295. cites 2 E. + WOE = ] 
4. It was found upon a ſpecial Verdict, that the Parſon of the Pariſh 
made A. Collector of Tithes, and that A. had Jicenced 4 CORE to carry 
auay his Corn without ſetting forth of Tithes ; per Cur. clearly, the Licence 
is void, and a Conſultation was awarded. Noy. 134. Brickendine v. 
Denwood. 


— . 


(C) How it muſt be Parſaed. 


1. F Icence or Authority muſt be purſued ſrict /, as well in Form as in & if I have 
Subſtance; As Licence to impark 300 Acres; he cannot impark Licence re 


| . k 200 
but 100 Acres only. Arg. Owen. 73. cites 10 H. J. — 14 ds 
5 5 a f a 8 — 8 it accord- 

Nr there this is no Park; quære, of this. Br. Patents, pl. 
7. cles 23 H. 8——2 Rep. 80. 6. 


2. If the King licences his Tenant to alien his Manor of D. and he S. P. Bridgm 
aliens it except an Acre; the Licence ſhall not ſerve it; for there the King 51 2 
is not aſcertained of his Tenant of the Whole. Br. Patents, pl. 16. cites So herd the 
23 H. 8. | King licen- 

| | 6x0 | | ces one to 
alien the third Part of his Land, and he aliens all; the Alienation is void in all. Fin. Law. 8. b. 


3. In Treſpaſs for immoderately riding his Mare; the Defendant plead- In this Caſe 
ed, that the Plaintiff” lent him his ſaid Mare and Licentiam dedit eidem pron took a 
(Detendenti) equitare upon the ſaid Mare, and that by Virtue of this Li- ifference 


; 3 . where certain 
cence the Defendant and his Servant did ride alternatim upon her. The Time is li- 


Court upon Demurrer held the Licence annexed to the Perſon, and not to mited for the 
be communicated to another. Mod. 210. Hill. 27 & 28 Car. 2. C. B. 1 
W Bringloe v. Morris. 3 ee 


| where net; 

. 4; cages ö 3 in the firſt 
Caſe, the Party to whom the Horſe is lent hath an Intereſt in the Horſe during that Time, and in that 
Caſe his Servant may ride, but in the other Caſe not; and a Difference was taken between Hiring an Horſe 


10 g⁰ rf 1 * and Borrcwving an Horſe ; in the firſt Caſe the Party may ſet his Servant up, but not in the 
ond. b - 


D) Extent thereof. der 
I. Hether a Licence to Hunt gives a Power to kill and carry away In Treſpaſs 5 
is left a Quere per Brook. Br. Licence, pl. 6. 8 it was held 


n | by 4 that 

where a Man gives me Licence to bunt and kill a Butk in bis Park * and to diſpoſe of it, my f Servant 

— juſtify to do it by my Command; for a Licence goes ſtrictly to him to whom it 18 given, and to no other; 
2 of a Gift by which a Man rg: a Property ; and by this Licence, he that has the Licence cannot 


bring his Servant with him for this is out of the Licence; and if a Man gives Licence to kill a Buck, 


he 4 cannot take it away with him; per Chocke. Nevertheleſs three others were of a contrary Opinion, 

and that a Man may kill the Buck by his Servant; quære inde. Br. Licence, pl. 12. oites 18 E. 4. 1 

Orig. (& ceo diſpenſe.) 8. P. Bridgm. 115. cites 12 H. 7. 25.4 8. P. Br. Contract, 
b. 3 59. Trin. 21 i R. per Haughton. J. N 


Pl. 4. cites 8. C8. P. God 


2. Where 


94 Licence. 
e 2. Where Command is given to W. N. zo enter the Park of the Con. 
mander and deliver Beaſts to F. S. there J. 8. ram agar (4007 to enter with 

W. N. to receive the Feaſts, but ſhall ſtay without and receive them there. 
by the beſt Opinion. Br. Licence, pl. 14. cites 18 E. 4. ag. f 

If a Man 3. If a Man Licences me to Hunt in his Park, I may take with me 4 

gives Licence many of my Servants as are neceſſary to attend upon me, and the one and the 


to f. S. to : 8 - . | : | 
ba fe and kil other may juſtity ; per Fineux ; bur Yarley e contra; therefore 2 Br. 


a Deer in bis Treſpaſs, pl. 207. cites 12 H. 1. 379.——N. B. the Book is mi 

Park, he may : * 
take with him bis Servants to Chaſe and kill the Deer; per all the Juſtices. Br. TreſpaS, pl. 43 1. cite 
13 H. 7. 10.-—So if it be to chaſe, kill, and take Deer at bis Pleaſure; per Cur. Ibid. pl. 434 cites 13 H 
7 13 But if a Man Licence N. N. to chaſe in his Park, he cannot take others with him to chaſe; per 


Fl i Cur. for this Licence is for Pleaſure only, and not for be v. Ibid.——8. P. Fin. Law. 8. b. cites S. C 
| S. P. per Mountague Palm. 73. Hill. 17 Jac. B. R. in Caſe of Webb v. Paternoſter. CHI 


g j *S.P. Fin. 4. If J. Licence W. N. to eat with me, or * walk in my Orchard, he ſhall 


1 88 _ 10 others with him; per Cur, Br. Treſpaſs, pl. 434. cites 13 H. 

bl | 5. Contrary, if he Licence me to carry over his Lang, or to take 77 rees, [ 

ih may take others with me to do it; for this is Profit ; quod nora, per Cur, 

3 Br. Treſpaſs, pl. 434. cites 13 H. J. 13. ä "11 

8 6. A Way granted 70 go to Church over my Land does not extend to any 

5 other, but ozly to himſelf ; For it is only an Eaſement. Fin. Law. 8. b. 

Wo 7. A Licence, as to put in his Beaſts, is indefinite, till it be determined 

208 by him that gave the Licence; per Vaughan Ch. 1 Cart. 2 18. Paſch, 

= 23 Car. 2. C. B. Whately v. Conqueſt. | 

Þ | 
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"om 

i ws (E) Countermandable. 

As if I Li- 1, IT was agreed that a Licence is Countermandable, tho? it concerns 
—_— rler Profit or Pleaſure, unleſs there be a certain Time in the Licence 
— Land, this Poph. 15 1. Hill. 17 Jac. Webb v. Paternoſter.Cites 13 H. 7. the 
is revocable, Dutcheſs of Suftolk's Caſe. ; a ten 
and may be L Z 4200 2 5 3 
Cbuntermanded, the it be in Point of Profit, which is a ſtronger Caſe than a Licence of Pleaſure. Poph, 
151. Hill. 17 Jac. Webb v. Paternoſter ——If a certain Time is limited tis not revocable, tho the 


Thing is not done. Jenk. 209. pl. 41. Licence by the King for a certain Time is revocable whe 
Loyalty is concerned. Da 246. pl. 35 and 220. pl. 69. Licence executed is not Countermandable; 
ſecus of Executory ; per Haughton. Palm. 74.——2 Roll. R. 152. per Haughton I. | 
There is a great diverſity between a Licence in fact, which giueth an Intereſt, and a Licence in fact ulich 
iveth only an Authority or Diſpenſation ; For the one is not to be Countermanded, but the othor is. Arg; 
Lane. 46. cites 5 H. 5. and 1 Ma. Dyer 92. 811 Br 8 A 


See D. 177. 2. If a Man Licence another 10 occupy his Horſe for four Days in his 
| nk 3 Land &. the Licenſer may countermand the Licence within the tour 
by the beſt Days ; nevertheleſs contrary, 1t he givesor grants for tour Days, he cannot 
Opinion a countermand ; note the Ditterence ; per Cur. Br. Licence, pl. 9. eites 


Licence 39 H. 6. 7. 
granted for 4 | | Tt * 
Time certain is not countermandable. The Queen v. Bartue and Dutcheſs of Suffolk. 


3. Treſpaſs in his Land; the Defendant juſtified for Common for 20 Beafis, 
the Plaintiff ſaid that the Defendant put in 40 Beaſts over and above the 20 
Beafts, of which he has brought this Action; upon which the Defendant 
pleaded Licence of the Plaintiff ; and the Plaintiff pleaded Countermand of 

the Licence, and that rhe Befendant did the Treſpaſs after, and well; 

2 nota, chat he may Countermand. Br. Treſpaſs, pl. 229. cites 39 
to. Q 7. . 
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i S,P. Fin. 4 A Man may 3 his Licence after, and where he gives to me 
; Law.8.b. Licence to enter into his Houſe, by which I enter, if he diſcharge me after, 


there 
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Licence. | 95. 


* ä . — — Ita, 
there I ſhall be compelled to go out of the Houſe, unleſs it were tempore 
tempeſtatis, for then I may remain; per Wood Juſtice. Br. Licence, pl. 
15. cites 20 E. 4. 4. | 

5. The King licences A. to go beyond Sea, and to ſtay there for a certain 
Time ; Provided, that if he conſpires or converſes with Fugitives, or the 
King's Enemies, that then his Licence ſhall be void; after the Time of 
this Licence, the King commands him upon his Allegiance, by a Privy 
Seal, to return ; his Licence is revocable during the 'Time allowed ; For 
it concerns his Loyalty, and does not give him an Intereſt ; his converſ- 
ing with Fugitives does not make it void ab initio, but only from the Time 
of ſuch his converting. Jenk. 220. pl. 69. 


22 


(F) Deter mined. 


1. TT Reſpaſs by Baron and Feme for Chaſing in their Warren, and 
taking and carrying away 20 Hares &c. dum uxor Sola fuit, the 
Defendant pleaded Licence of the Feme, dum Sola fuit, for him and his 
Servant to chaſe at their Pleaſure, by which he chaſed, and killed, and 
carry'd away Prout &c. and a good Plea without ſhewing the Deed of the 
Licence; per Cur. Nevertheleſs quære, if by the Marriage the Licence is 
determined, ſo that he cannot chaſe after. Br. Licence, pl. 6. cires 22 H. 
K. | | | 
2. Licence to erect a Stack of Hay till he may conveniently ſell it; it Godb. 232. 
ood two Years and then a Leaſe was granted to a Stranger of the Land, S. C— 2 
who gave Notice to remove it, and halt a Year after turned his Beaſts into Roll. R. 143. 


the Field, who eat of the Hay; on becauſe of the convenient Time to ro- 18 

move, Judgment was fot the Defendant. Palm. 71. Hill. 17 Jac. B. R. have fenced 

Webb v. Paternoſter. it in. . gen | 
151. 8. C.— 


Noy. 98. Plummer v. Webb, S. P. and S. C. Reports it as a general Licence, and adjudged for Defen- 
dant, hecauſe not removed in convenient Time, and that the Licence determined by the Leaſe, and fo 
the Damage was by the Plaintiffs own Default. | | 


. Fl — +. — by 2 «.vy - "42 
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() Actions and Pleadings. 


1. FF Refpaſs for rha/ing in his Warren ; the Defendant pleaded” Licence 

1 of the Plaintiff; and good, without ſhewing the Deed. Br. Mon- 
ſtrans, pl. 130. cites 44 E. 3. 2. 

2. If a Licence is pleaded, he aug bt to ſhew the Place where &c. Br. 
Pleadings, pl. 96. cites 6 E. 4. 2. | 

3. In Treſpaſs, if a Man pleads that the Baron gave Licence to the Defen- * Orig, 
dant by his Feme, or an Abbot by his Commoigne, this ſhall be pleaded by (Ouſter del 
the Baron himſelf, and by the Abbot himſelf, and the Feme and Com- liver.) 
moigne ſhall he * ouſted of the Book; Per Qur. Br. Pleadings, pl. 126. 
Cites 10 E. 4. 4. | Fes 4 | 1 

4. In Treſpaſs, if the Defendant pleads Licence of a Corporation, it is 
not good without Deed; and where a Man pleads Licence ro enter into 
his Houſe, and the Plaintiff fays, thar the Defendant broke che Door 
and the Windows, and claimed ro his own Ufe, which is the fame Tref- 
paſs of which ke brings his Action; per Cur. it is no gpod - Replica- 


tion, where he juftifies by Licence in Fatt, withont traverſing the Licence, 


contrary of a Licence in Law, Br. Licences, pl. 17. cires ar E. 4 75. 
5. It a Man licence me to enter into his Land, and occupy it for a Tear, 
half a Year or ſuch like, this is 4 Leaſe, and ſo ſhall be pleaded, and not 

9 8 4 


=. Licence. 


— 


_— „ 


a Licence; and it is ſaid elſewhere for Law, that Licence cannot be given 
in Evidence upon another Iſſue, but ought to be pleaded. Br. Licences, pl. 
19. eites 5 H. J. 1. 3 * 1 
S. C. Sid 6. In Treſpaſs, the Plaintiff declared that the Defendant, on the 24th 
4238. Mich. of January, enter'd, and took Poſſeſſion of his Houſe, and kept him out of 
21 Car. 2. B. 7 5 g „ . d 9 

R. takes No. Poſſeſſion to the Day of exhibiting the Bill; the Defendant pleads, that 
rice that the Ante pred. Tempus quo, Scil. &c. the Plaintiff licenc d the Defendant to 
Scil. was ot joy the Houſe till ſuch a Day. It was inſiſted, that the Plea is naugh; 
a Day which jn Subſtance ; For a Licence to enjoy from ſuch a Time to ſuch a Time 
was the Day; f f 

after the is a Leaſe, and ought to be pus as a Leaſe, and not as a Licente, and 
Treſpaſs, and that it is a certain preſent Intereſt, Twiſden J. ſaid, that if one doth 
2 licence another to enjoy his Houſe till ſuch a Time, it is a Leaſe, but 
2 Ul _— whether it might not be pleaded as a Licence, he had known it doubted. 
generally; Judgment niſi &c. Mod. 14. Trin. 21 Car. z. B. R. Hall v. Sebright. 
and it was | 

ſaid at Bar, that the Scilicet is void, and does not vitiate the Bar upon general Demurrer. But the Court 
held that it made the Plea ill in Subſtance, and ſo Judgment was given for the Plaintiff, and the rather, 
becauſe there was no Traverſe. 2 Keb. 561. S. C. adjudged, and that it was held per Cur. that this 
was a Leaſe, and ſhould have been ſo pleaded, and cannot be at the Will of one; but this is but general 
Iſſue, and aided by general Demurrer. 


Vent. 18. S. J. In Replevin, the Defendant avows as a Commoner for taking Goods 
8 ha” R Damage feaſant in Loco in quo &c. The Plainriff pleads in Bat of the 
aug te ſaid Avowry, that the Parſon of Dale is ſeiſed of fach Glebe Land, and 
Court was of that he had Common in Loco, in quo &c. for 200 Sheep Levant and Cou- 
Opinion, that chant upon the ſame Glebe Land. And that the Plaintiff, by the Licence 
Defendant f the ſaid Parſon, put in his Cattle, and Iſſue is taken upon the Levant 


3 and Couchant, and found for the Plaintiff. And it was moved in Arreſt 


this Caſe; of judgment for the Avowant, becauſe Licence cannot be given by 2 
But that af- Comnioner to put in the Cattle of a Stranger; and here the Plaintiff was 


. $a only a Treſpaſſor upon the Parſon ; and ſuch Licence cannot be without 
Corte thati Deed. 2 Cro. 574% onk v. Butler. And ſtay until &c. Raym. 171. 


intend that Mich. 20 Car. 2. B. R. Rumſey v. Rawſon. 
they were eee, | 
Bea s evbich the Pa had procured to compeſter his Land, and the Right of the Caſe is tryed, and ſo aid- 
ed by the Statute of Oxford; but Time being given to ſhew Cauſe, it was inſiſted at another Day that 
the Licence ought to have been ſhewn to be 5 Deed, being to take a Profit in alieno ſolo; but it was 
anſwerd, that a Parol Licence was ſufficient in this Caſe, being only to take the Profit Unica Vice, and there 
paſſing no Eſtate by it, and the Plaintiff had Judgment Ibid 25. | : 
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(A) Lien. What is a Lien an the Lands. 


I. Was bound in a Statute to B. and one C. lent 100). to A. with 

A. which A. bought Lands, and aſſured the {ave to C. for his 100. 
A. failed in Payment, B. extended that Land. C. was denied Help in 
Chancery, altho the Land was bought with his Money; For B. hath 
Priority of Right in Law without Cui. Cary's Rep. 17, 12. cite 
Crompton 63. a. | 1455 


„ — rr 
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2 Recognizance 


2 
E 


2. Rechgnizance before Execution is no aa upon the Land, nor has Baron Tur- 
the Recognizee any Right or Demand in the Land; For the Land is not * ſaid that 
the Debtor but the Perſon; and the Land is charged only in Reſpect of ecognizan- 


che Perſon. Cro. E. 552. Paſch. 39 Eliz. B. R. Barrow v. Grey. . 
Parl. Caſes 74. in Caſe of the King v. Baden. S. P. 2 — 
could have 


\ Tnrereſt where there was a Prior Mortgage in Fee taken in by an Incumbrancer ſubſe juent to the 
— Hard. 173. Mich. 12 Car. 2. Hacket and Bedell v. Wakefield. 


3. Fine by Tenant for Life to Rever/ioner in Fee, and declared rhe Uſes to 
Reverſioner and his Heirs, on Condition to 2 40 J. per Ann. to him for 
his Life, and for Default to the Uſe of the Conuſors.— This Annuity is 
Lien on the Land into whoſoever Hands it comes, and for Non Pay- 
ment he may enter. Cro: E. 688. Trin. 41 Eliz. B. R. Smith v. Warren. 
4. A Judgment after a Mortgage cannot affect the Land in Mortgage in A Judgment 
Law. Arg. Mich. 1682. Verf. 64. in Caſe of Girling v. Lee. V only a Ge- 


2 f neral Secu- 
rity, andznot a ſpecifick Lien on the Land, Wms's Rep. 279. Trin 1715. in Caſe of Finch & al. v. 


Lord Winchelſea. 


5. A. a Purchaſor mortgaged back the Land for Part of the Purchaſe A Bond was 
Money, and gave a Note for other Part. A. deviſed his Land for Pay- br eh _ 
ment for his Debts. Tho the Note, was for Part of the Conſideration Money, chatte "Mo. 
and tho' the ſame Perſon that nr had the real Eſtate in him, yet ney, and the 
per Cur. he can have no Preference, but muſt accept Satisfaction in Pro- Bond was lot, 


portion only with the other Creditors. - 2 Vern. 281. Mich. 1692. Bond and the Pur- 
Kent chaſor bein 
1 dead, the Ld 


| SIN Chancellor 
was of Opinion, to charge the Widow and Son with Payment of the Money due on the Bond, in Re- 


gard of the Land being in their Poſſeſſion. Hill. 1 Jac. Carey's Rep. 35. Hearte's Cale. 


6. The Elegit it ſelf (when ſued out) doth not immediately touch the 
Lands; For if the Chattels are ſufficient, and it 7 9 5 ſo to the She- 
riff, he ought not to extend the Land. Arg. Parl. Caſes 74. in Caſe of 
the King v. Baden. 2811 Het | | 
7 A. Cefty que Truſt of a Farm, whereof ei ght Actes were Copyhold, 
and which were agreed to be ſettled on A. and a Covenant to ſurrender 
them accordingly, mortgazed the Farm to B. by the Name of ſuch a 
Farm, with the General Words, All and fingular the Lands and Tenements 
Parcel thereof, or uſually occupied therewith &. but ſays nothing of the eight 
Acres being Copyhold, nor does he covenant to ſurrender them. A. died, the 
Surrender of the Copyhold eight Acres nor being made to him. B. got 
a Decree of nee 27. C. the Siſter and Heir of A. And after- 
wards, the Covenantor (the Father of A.) being indebted by Fudgment to 
7. S. at the Requeſt of C. ſurrendred the eight Acres to F. F. J. 8. 
rought an Ejectment, and got Judgment, whereupon B. brought his Bill 
tor Relief. And the Queſtion was, between B. the Mortgagee and J. S. 
whether the Mortgage was a Lien on the Copyhold; And the Ld Chan- 
cellor held, that the Copyhold was never by the Mortgage under any 
ſpecifical Lien, and that it would be the ſame, were there no Creditor in 
the Caſe. And he took a Difference where a Man originally lends Money 
upon a Security, and having Money due on a Bond, tells the Debtor 
be will truft him no longer upon perſonal Security, and thereupon he mortgages 
Land to him; and where a Man already truſted with Money, ſeems in- 
| Olvent, and thereupon his Creditors to boulſter J. their Security as well 
as they can, find out Copyhold Lands, and get a Surrender of them. For 
In the firſt Caſe, he truſts his Money on the real Security; bur in the later 
e does not. And fo diſmiſſed the Mortgagee's Bill, and affirm'd a De- 
cree made by the Maſter of the Rolls, A Equ, Rep. 13. Hill. 5 Anne 
Oxwith v. Plummer. a” . 
3s. The Creditors of J. S. brought a Bill for Debts, viz. Mortgages, 
Judgments and Bonds; upon one of the Bonds the Defendant * _— 
net Cc _— awd, 
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ure thereupon, the Debt attaches upon the Land, and ſhall be preſerted 


Lien 
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lau d, and upon one of the jud ginents the Recoverer had brou ght an Action 
of Debt; and the Abe fe being concerning the Priority of Payment, it 


was objected, that the Judgments were by Confeſſion, and it was not 


equitable that it ſhould be in the Power of the Party to prefer one Cre- 


ditor to another, but that ſeem'd to be over-rul'd: And as to the Out- 
lawry, the Court rul'd, that being only apon Meſne Proceſs before Jung- 
ment, it did not alter the Nature of the Debt, nor create a Lien 

the Land in this Caſe: But that where there is an Owutlawry, and a Hi. 


to a Judgment, tho' prior to the Outlawry; but that it is the Seiſure 

that gives the Preference. 1 Salk. 90. Trin. 1714 in Cane. Erby v. Erby. 

9. A Decree for a Debt does not bind the Real Eftare, it ating only 

in Perſonam, not in Rem, and the Remedy upon a Decree to affect 

the Land, is only for a Contempt, whereupon the Party proceeds to a Se. 
ueſtration. 2 Wms's Rep. (621.) Trin. 1431: by the Maſter of the 
olls. Bligh v. Lord Darnley. | F. ots 


2 — _— 
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(B) What Agreement is a Lien on Lands. 

Was Fointreſs for Life, Remainder to B. in Tail, Remainder 
© over. B. agreed with A. that if A. would make a conditional Sur- 
render of her Eftate for Life, to enable B. to ſuffer a Recovery, and murtgayt 
Part of the Premiſſes, then B. would ſettle the Ręſidue, together with th 
Equity of Redemption por for Lie, Remainder: to his firft &. 
Son, Remainder over. A. ſurrendred. B. ſuffered a Recovery, and made 
A Mortgage, but never made the Setrlement after the Agreement, B. be- 
came indebred by Bond and Judgment. 'The Agreement was not in Writ- 
ing, but acknowledged b tters under B's Hand. The Agreement 
Was decoeed by Ed Ch. Harcourt, at the Suit of the Remaindermen in 
the intended Settlement, to be carried into Execution and affirmed in the 
Houſe of Lords. But aſterwards, a Point came before Ld Ch. Cowper, 
whether the Creditors by Fudgment ſubſequent to the Agreement ſhould be 
paid their Judgments; it was argued, that from the Time of this Agree 
ment, B. was but as a Truſtee for the Uſes in the Settlement, and as ſuch 
could not bind the Eſtate; to which it was anſwer d, that this Cale was 
not like that of a Truſtee out of Poſſeſſion; For B. was in Poſſeſſion, 
and as he was ſeiſed of the legal Eſtate in Fee, ſo he was alſo the viſible 
Owner of it, and might be 5 oled do be truſted upon the Credit of thi 
Eſtate. Ld Cowper ſaid, that Articles for a valuable Conſideration, and the 
Money paid, will in Equity bind the Eſtate, and prevail againſt” any Fu; 
ment Creditor, meſne betwixt the Articles and the Conveyance ; but this muſt 
be where the Con/tderation is ſomewhat adequate to the Thin purchaſed; 
otherwiſe, if the Mone = 2 is but a ſmall Sum, in Refſpect of the Va- 
Jue of the mand, this 12 not prevail over a judgment Creditor; That 
in this Caſe, the Conſideration was not adequate; For A. parted with 00 
Money, but only made a conditional Surrender. Wms's Rep. 277-19 
283. Trin. 1715. Finch & al. v. Ld Winchelſea. . 
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(C) faived by what Acts. i 


1. HE Creditors. of J. S. brought à Bill for Debts, which Debs 
I were Mortgages, Judgments and Bonds; upon one ef the Bond 
the Defendant was outlaw'd, and upon one of the Judgments the Key 


” 


_ 1 


veror had brought an Action of Debt, and the Queſtion Was 75 „ 
| : | | | 5 * "$110 


Priorit ; of Fu "Tr was © bjected, that the bringing Dan 5 ” n the , 
Lan only extend to the Land that the Party had at the Time of che later 
Judgment; but the Court held, that the bringing Debt upon the Judgment 

not poſtpone this to other r Judgments, and that it was the Act of the 
Attorney, and that ir would be no Waiver, becauſe there was no other 
Remedy after the Year and Day at Common Law. 1 Salk. 80. Trin. 
17 in Canc. Erby V. Erby. | , 
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(D) Deſcends on whom. 


T was demanded in Bank, of what Effect judgment i in Warrantia 
Chartæ pro Loco et Tempore is, and it was moved, that Warranty 
js only a Covenant, and by this Covenant a Man /ball not bind the Land fo 
be delivered itt Value to whoſeſoever Hands it comes after by Purchaſe, or 
otherwiſe; For this is a Miſchief; Quod Verum eſt; he ſhall not be fo bound 
by rhe Warranty or Covenant Real; but otherwiſe i it ſeems, by the Speciai 
Judgment above. Br. Warrantia Chartz, pl. 8. cites 2 H. 4. 14. 
2. Lien Rea! deſcends only on the Heir at the Common Laws, but Lien 
Per mal binds all, as Heirs in Gavelkind &c. As if A. binds himſelf 
his Heirs in a Bond &c. Per Coke Ch. J.  Cro. J. 21). Hill. 6 Jac, 
B. R. in Caſe of Game v. Simms. 


[ See Boucher, and other proper Titles. 


0 Life 


—— _ _ 
* 1 _—_ * 1 * — 
— — — 


* 18 = 46 41 4 * ” — — * 


I& ſoall * bo in i peg. Ale once at the Suit of the Kin 
and once at the Suit of RE A*. Appeal, pl. 9. cites 44 


ef a Man. be once acquitred, he ſhall. not put his Life in Jeopardy 
7 i the 2 _—_ Quod nota bene. a ** Were * 4 C1res {40 
E. 3. 25, and 21 acc. | 
3: oh he Law favour Die. Ses Maxims. | | 
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(A) Time of Limitation: l ene 


N11 a an aud not cm. m wii of ac 6 the 
Ie aa & Diem quo Avus Avi ZH qui 115 255 RS, 

fuir Vivus & Mortuns.- 11 D. 3. Rot. 7. between Nich Ard de D If Tl 2 

and John ved ny, adzudgen, and + put — (Note chat * .ceſtors . 


| this was before tatute of Berton.) ſeiſed. Co. 
| Litt. 114. b. 


2. But 10rig (miſe J 


Limitation. 


2. But a Man ought then to claim Land of a Seiſin, the Year and 
Day in Which H. 1. fuit Vivus & Mortuus. 11 Þ, 3. Rot. 7, afote 
fatd, admitted | | ds 

* By 20 H. * Merton cap. 8, 

3. cap. 8. | 15 1 . 85 | | 
Terrchine Conveyance of Deſcent in a Writ of Right from qr dang, from the Time of King Henry tl 
Elder, the Year and Day: ht is provided, that from henceforth there be no Mention of /o long Time; but from 
the Time of King Henry our Graiidfatker. And this Act ſball take Effect at Pentecoſt, the 21 ft. Vets of um 
Reign, and not afore. And the Mrits before purchaſed ſhall proceed; Writs of Mortdanceſtor sf Nativis, 
and Entry, ſhall not paſs the laſt Return of 1 from Ireland into England. And this 48 ſpall 


take Effect as before is declared; Writs of Novel iſſeiſin, ſhall net paſs the 1ſt. Voyage of our Sovereign 


Lord the King that now is into Gaſcoine. And this Proviſion ſhall take his Effect from the Time afore- 
ſaid, and all Writs purchaſed be fore ſhall proceed. | 


3+ Rot. Parliamenti 43 E. 3. Numero 16, The Commons pray 
becauſe all the Time of King Richard is held for Time of Bye, 
morp, of which Time no Yan can have true Cogmzance that it 
pleale to limit in certain the Time of Memory, ſo that it doth not 
pals the Coronation of the King Edward Grandfather of our Lord 
the King who now is. And like Petition for diverſe Opimons and 
Miſchtets, which happened 46 E. 3. No. 28. But no Aſſent ta 
them. But the Anſwer to the firſt is, Let the Law ſtand which hath 
been uſed hitherto till it be otherwiſe ordained. ab 0 £7: 4 BEEN 

4. Weftm. 1. 3 E. 1: 39. Seifin of One's Anceſter'in a Writ of Right ſpall 
be from the Time of R. 1, in an Aſfiſe of Novel Diſſei/in, & Nuper obiit from 
H. z. his Voyage in Gaſcoign, and in a Mortdanceſtor, Co/anage, Ayel and 
Neife from the Coronation of H. 3. 

5. The ancient Limitation in Writs of Novel Diſſeiſin & Nuper obiit, 
was poſt primam . of King Henry; and the Limitation in Writs 
of Ayel, Caſinage, Mortdancęſter, and in Writs of Entry, was after the Corg- 
nation of King Henry, and ſuch a Limitation was iu Avowry as in Aﬀſe, 
and the Limitation in Writ of Right was from the Time of King Richard 
the firſt, and the Limitation f Common was before the Coronation of Kin 
Henry, which ſee amongſt the Statutes. Nevertheleſs note now, that 
theſe Limitation are void, and a new Limitation made by the Statute of 
32H. 8. 20. Br. Limitation pl. 4. cites 5 Aſſ. 2. — 

„Id Coke . 6. 32 H. 8. cap. 2. &. 1. Enacts that, No Perſon or Perſons fhall ſue 
calls this a have, or maintain any Preſcription, Title, or Claim, to or for the Poſſeſſion of 
moſt profita- his Anceſtor, or Predeceſſor, and declare and allege any farther Seifin or Paſſeſ- 
ble and ne- {zo of his or their Anceſtor or Predeceſſor, but only of the Seiſin or Poſſeſſion 
2 of his Anceſtor or Predeceſſor, which hath been, or now is, or ſhall be ſeiſed 
1 : 2 within 60 Years next before the Teſte of the ſame Writ, or next before the 
This Act ſaid Preſcription, Title, or Claim ſo to be ſued, commenced, brought, made or had. 
OeS not re- | „ "$i BY 1 ein 
ſtrain the King. Pl. C. 244. Per Weſton ]. A Sci. Fa. to execute a judgment, and a © wid Furis 
2 are — remedied by this Statute ; Fan 4 no Lands are demanded TN Bendl. by 1 Ee 
of Whitton v. Compton. , | Dp RI: ng — 
All the ancient Statutes of Limitationsare repealed by this Statute. Br. Limitation. pl. 1. —It ſeems clear, 
that the new Limitation extends to Copybold as well as to Freehold ; For the Statute is, that be ſhall not make 
Preſcription, Title, nor Claim &c. and thoſe who claim by Copy make Preſcription, 'Title and Claim 
&c. and alſo the Plaints are in Nature and Form of Writ Domini Regis ad communem Legem &c. and 
thoſe Writs, which are now brought at the Common Law, are ruled by the new Limitation, and there- 
fore the Plaints of Copy hold ſhall be of the ſame Nature and Form. Br. Limitation, pl, 2. cites 6 E. 6. 
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S. 2. In a Mortdanceſter, Coſenage, Ayel, Writ of Entry, Sur-diſſeiſin, 
or any other poſſeſſory Action upon the Poſſeſſion of his Anceſtor or Pre- 
* it ſball be within 50 Vears before the Leſte of the Original of any 
* See (N). A S. 3. In a Writ upon the Parties * own Seiſim or Poſſeſſion, it ſhall be 


within 30 Years before the Tefte of the Original of the ſame Writ.  _ 


dy fs ge S. 4. In an * Avowry or Cognizance for t Rent, Suit, or Services ff 


This A 
to Avocpries, 


the Kn of bis Anceſtor, Predeceſſor, or his own, or of am other, 4 
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—Timitation. Jer 
Tian be pretends to have, it ſhall be within 40 Years before the making 0 Den ny ö 
2 5 or Cogniztntes. * 1 POT oo ja Rent St, 


| \ F 1 „ Service, ſo as 
Relief is not within the Purview of the Law; For it is no Service, but a Duty, by Reaſon of the Te- 
nure and Service; and albeit Homage, Fealty, and Eſcuage, and other accidental Services (being Services) 
are within the Letter of the Law, er they and all other accidental Services, as Heriot Service, or fs 
cover the Lords Hall, and the like (for that they may not happen within the Times limited by that Act) 
are by Conſtruction our of the Meaning of this Statute ; bur albeit Relief be not Within this Statute, 
yet in Avowry far Relief, the Avowant mult allege a Seiſin of the Services within the ancient Statute, 
viz. Poſt primain transfretat. Regis Henrici in Gaſconiam, and the Seiſin of the Services is traverſable. 
And ſo it is of Homage, and Fealty; and Eſcuage ; albeit they be out of the Statute of 32 H. 8. yet are 
they wit hin 8 Statute. 2 Inſt; 95; 96.80 of a Rent-Charge. Hendl. 194. in Caſe of 
ittton V. | on. | * , 

* Replevin, the Defendant atbxved upon a Tenure by Fealty, Rent, and Suit of Court; the Plaintiff 
in his Replication confeſſed the Tenure, but that the Avowant, nor none of his Anceſtors were ſeiſed 
of the ſaid Services, or any of them within 50 Years; the Defendant demurr'd, and had Judgment ; 
For Fealty, Homage, and ſuch caſual Services, as perhaps may not happen within 50 Years, are not 
within this Statute. 3 Lev. 21. Trin, 33 Car. 2, in B. Bennet v. King, ——S. P. reſolv'd 10 Rep. 
10. b. Mich. 8 * 15 Bevil's Caſe.—S. P. is left a Quere by the Reporter. D. 330. b. 1. 
19. Mich. 1 16 Eliz. 1 85 
Be + See (50 + This Statute Extends not to a Ceſſavit, Reſcous &c. Arg. Litt. R. 342. The 
Writ of Ceſſavit is not compris d in the Statute of 32 H. 8. 2. Nor is the Seiſin of the Services mate- 
rial or traverſable in Ceſſavit; but the . all anſwer to the Tenure ; as to ſay; that he holds 
not of him, and that is a good Plea; per Dyer. Mo. 44. : 13 

In all theſe four Branches [viz. Sect. 1 2, 3, .] this Word (Sejſin) is ſpoke yp pe and there- 
fore, if the Act had gone no further, this Word ſhould be conſtru'd according to the Subject Matter, 
ſometimes for aftual Seiſin, ſometimes for Seiſin in Law; And therefore, as to the Writ 4 Right, Mort- 
danceftor, Aiel,|Efc. Aſſiſe, &c. it ſhall be intended of an actual Seiſin, and not of a Seiſin in Law; 


bo that the three firſt Branches are to be intended only of an actual Seiſin; and the fourth Branch con- 


aerning * Avowwriss extend to Seiſin in Law, as well as actual Seiſins. 4 Rep. 10. in Bevil's Caſe 
* See Avowry. MG Mr 
$. 5. * Formedons in Reverter or Remainder, and Scire Facias upon Fines; * See pl. 8. 
all be ſued within 50 Yeats after the Title or Cauſe of Action accrued, and 8. 542 5 a 
dot aſter. | 5 ET 
b 95 The Party, Demandant, Plaintiff, or Avowant, that (upon Tra- 
verſe or Denier by the other Party) cannot prove actual Poſſeſſion or Sei/in 
within the Limes above limited, ſhall be for ever after barred in all ſuch Writs, 
Actions, Avowries, Cognizance, Preſcription Sc. | 

S. 11. Provided, that in any of the ſaid Actions, Avawries, Preſcriptions 
Sc. the Parties grieved may have an Attaint upon a falſe Verdict given. 

J. 1 Ma. 1 Parl. 2. S. 4. F. 3. Enacts, that The Statute of 32 H. 8. Before this 
2. all not extend to a Writ of Right of Ad vowſon, „ Impedirz A/- AR, if the 
fiſe of Darrein Preſentment, Jure Patronatus, Writ of Right of Ward, 0am 3 
Writ of Raviſhment of Ward, nor to the Seiſor of the Ward's Body or Eftate, Gt 


wſon had 
but the Time of the Sei/in, to be alleged in ſuch Caſes, ſball be as it was at the lived 60 
Common Law before the making of the ſaid Statute. Years, and 


f CO Lbs 4 ; . 5 died, and a 
rye had preſented, or if one had a Seigniory by Knight-Scivice and had not, been ſciſcd of 7 by 
60 Years, by Reaſon of his Tenant living ſo long, or vtherwiſe, and the Tenant had died, his Heir 
within Age, and another had ſeiſed him, and enter'd'into the Eand; in the one Caſe, he could not have 
Quare impedit; or Darreine Preſentment; nor in the other, Right of Ward or Raviſhment of Ward. 
And ſuch Mischiefs; from Perſons living ſo long, was not remedied either by Expoſition of the Words, 
or by the Equity of the Act, till the ſame was remedied by this Statute ; that Act being made to reſtrain 
It to a Time for the Tran uility and FR epoſe of the Peo L in which Caſe, no Time _—— by 
on pop 3 beyond the ſtrict Words of the AR: Per Catlin. Pl. C. 371. b. in Caſe of Sto- 
Well v. Zouct | | | 


8. 21 Fat. 1. rap. 16. S, 1: For quiet ing of Men's Eftdtes, and avoiding * See (E) pl 
J Kits. Be it enatted Ec. That all Writs of * Formedon in Deſcender, 2 * 
ormedon in Remainder, and Formedon in Reverter, at any Time here- * — 
after to be ſued or brung hr, of or for any Manors, Lands, Tenements, or Title by a 
ereditaments, whereunto any Perfoa or Perſons now hath, or have any Title, Collateral 
or cauſe to have or pur ſue any ſuch Writ, ſhall be ſued and taken within R 
20 Years, next after the End of this preſent Sefſons of Parliament; and after in Eiidence 
the ſaid 20 Years expired, no Perſou Sc. or any of their Heirs, ſball have or as his Title, 
maintain any ſuch Writ, of or for any of the ſaid Manors Ec. and that all according to 
ris Formedon in Deſcender, Formedon in Remainder, Formedon in 12 2 | 
| | D d Reverter, if Pil 


— — 
: — 


— . ˙ —̃ũ7m 2 r * RES * 


41 Ade A, Compos Mentis, Impriſoned or Beyond the Seas, hat then ſuch Perſo 
Kee -2 C Sc. and his and their Heir an Fr, Bult dr diy, notwithſtanding tit 


. 2 2 vi (2 Quare Clauſum HFregit, ail Actious of Treſpaſs, * Detiaue, Action 


| to the Inteſ. Or Contract without Specialty All Actions of ++ Debt for Arrearages 0 


0 


ULimitation. 
ſeiſor dies af- Reverter, 3 any Manors Oc. whatſoever, at any Time hereafter to 4 2 | 
ter five Tears prought ty Occaſſon or Means of any Title or Cailſe hereafter e 


Wn tet Hae be ſned and taken within 20 Years, next after the Title and Cauſe of 
Diſſeifee en- fir/t deſcended or fallen, and at no Time after the ſaid 20 Nears. 


ters, the Heir 

may maintain Ejectment; For the Right of Poſſeſſion belongs to the Heir, tho* the mere Rigbt be in 
Dilſeiſee. 2 Salk. 685. held per Cur. in Gar Smith "TD ndall. | n 2 
So if a Man enters by Wrong, and diſſeiſes another, and continues 20 Years in quiet Poſſeſſion, yet 
in this and the former Caſe, if a Writ of Right be brought, and the Miſe jein'd upon the meer Right, the 
Verdict muſt be for the Plaintiff, notwithſtanding the Statute of Limitations in the one Caſe, or the 
Collateral Warranty in the other. 2 Salk. 685. Smith v. Tyndall. — Touching the Warranty if 
a Diſſeiſor continues Poſſeſſion 20 Years, and the Diſſeiſee enters or brings an EjeEtment, the Dir. 
ſeiſor ſhall maintain his Poſſeſſion by the Statute of Limitations ; For he has acquir d a Jus Poſſeſſion; 
tho* not a Right to the Inheritance; Per Holt Ch. J. 11 Mod. 104. S. C. l 


Hef iq 


At this Day And that no Perſon Ec. that now hath any * Right or Title of any 
aceable Entry into any Manors Cc. now held from him or them, ſhall thereinto en. 


* _ for ter, but within 20 Years next after the End of this preſent Seſſions of Parlia. 


tolls an nent, or within 20 Nears next after any other Title of Entry accrued; and 
Entry, and that no Perſon Ec: ſhall at any Time hereafter, make any Entry into am 
after ſuch Lands E9c. but within 20 Tears next after his or their Right or Tithe, which 


Poſſeſſion 2 ſpall hereafter firſt deſcend or accrue to the ſame ; and in Default ther 
Ri A ſuch Perſons _ſo_nat entering, and their Heirs, ſhall be utterly excluded 2 


* 


Right, and diſabled from ſuch Entry after to be made; any former Law or Statute to thy 
there is no contrary notwithſtanding. | TY * 
Remedy for \ | N * 5 | 

the Fee Simple by Mrit of Right after ſuch Poſſeſſien, and a Releaſe of Actions. Jenk. 16: pl. 24 
* A. ſeiſed in Fee having [ſue tevo Daughters, L. and M. deviſed his Land to B. Son of L. in Fi, 
L. ny os at the Time of the Deviſe. B. died without Iſſue, and the Heir on the Part of the Father g 
B. and M. R. the Heir of M. enter'd, and took the Profits by Moities for 20 Tears together, thinking the Pe- 
viſe void for. a Moiety. Now the Miſtake being diſcover'd, C. brought an Zjectment againſt . R. and 
upon a ſpecial Verdict found, it was objected, that the Deviſe was void as to a Moiety; but that was 
over-rul'd ; and then it was objected, that the bringing this Ejectment againſt W. R. admitted tie 
Plaintiff to be cut of Poſſeſſion for 20 Years, and that then he was barred by the Statute, But per Cur 
The Statute of Limitations never runs againſt a Man but where be is afually ouſted or diſſeiſed; and th 
one Tenant in Common may diſſeiſe another, it muſt be by actual Diſſeiſin, and not by bare Perception 
of the Profits only; but here B. had the whole by Deviſe, and W. R. js a mere Stranger; and where 
two are in Poſſeſſion, the Law will adjudge it in him that has the Right; and the bringing che Ex4- 
ment admits nothing. 2 Salk. 423. Hill. 1 Annz B. R. Reading v. Koytton. If a Diſſeiſor dies 
after five Nears ow Poſſeſſion, and the Diſſeiſee enter, the Heir may maintain Ejectment; For the Right 
of Poſſeſſion belongs to the Heir, tho the meer Right be in the Diſſeiſee. So if a Man enters by 
Wrong, and diſſeiſes another, and continues 20 Tears in quiet Paſſes : yet in theſe Caſes, if a 
Merit of Right were brought, and the Miſe joined upon the meer Right, the Verdict muſt be for the, 
3 notwithſtanding the Statute of Limitations. 2 Salk. 68 5. Paſch 4 Anne B. R. Smith v. 


„ See (Hy S. 2. Provided nevertheleſs, That if any Perſon Ec. that is or ſhall be in- 
e tituled to ſuch Writ or Writs, or that hath or ſhall have ſuch Right or Tith 
of Entry, be or ſhall be at the Time of the ſaid Right or Title firſt deſcended, 
accrued, come, or fallen * within the Age of 21 Years, Feme Covert, Nan 


ſaid 20 Years be expired, bring his Action, or make his Eniry as he might 
have done before this Ad. So as ſuch Perſon Sc. or his or their Heir aud 
Heirs, ſball within 10 Years next after his and their full Age, Diſcoverture, 
coming of ſound Mind, Enlargement out of Priſon, or coming into this Ream, 
or os „ take Benefit of, and ſue for the ſame, and at no Time after the ſaid 
ö ten Jears. e . l 
* See (I. 2) F. 3. Aud be it furt her enatted, That all Ad ions of Treſpals 


i Caſe by an ſur + Trover, and Replevin, for taking away of Goods and Chattt's, 
Adminiſtra- all Aions of f Account, and upon the || Cafe, cther than ſuch Accounts 4 
2 0 5 concern the Trade of < Merchandiſe between Merchant and Merchant, the 
Twi gg Factors or Servants, all Actions of ** Debt grounded upon any Lending 
tate; the De- Rent, and all Actions of Aſſault, Menace, Battery, Wounding, and Im- 

55 | | od ts priſonment, 


* 
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riſonment, or any of them which ſhall be fad or brought at any Time after fendane 
T End of this preſent Seſſions e bs commented and 7 4 pleaded the 
within the Time and Limitation hereafter expreſſed, and not after (that 1s to Leon a 
{ay) the ſaid Actiun upon the Caſe, (other than for Slander) and the ſaid the Plaintiff 
Ations for Account, and the ſaid Alt ions for Treſpaſs, Debt, Detinue, and reply d, that 
Replevin, for Goods or Chattles, and the ſaid Action of Treſpaſs, Quare the [nteſtate 


Clauſum fregit, within three Tears next after the End of this preſent Scſ- 2 fla . 
ons of Parliament, or within 11x Years next after the Cauſe of ſuch Ac- Original in 
tions or Suit, and not after; and the ſaid Actious of ++ Treſpaſs, of Aſſault, Treſpaſs &c. 
Battery, Wounding, Impriſoument, or any of them within one Tear, next after Fete the 
the End of this preſent Seffrons of Parliament, or within tour Years next . 
after the ( uſe 2 Pies Adtions or Suit, and not after * And the ſaid Actious Years after 
pon the l Caſe for Words, within one Year after the End 7 this preſent os ge -o 
| ; i | Fei SLY | ction di 
Mons of Parliament, or within two Years next aftir the Words ſpoken, and eee 
wot after. chat he did 
Abs | . | 38 | not appear, 
but ſoon after died, whereupon the Inteſtate recenter, (viz.) on ſuch a Day, filed another Original 
agcinft bis Executor, the now Defendant, who appeared, and the Inteftate- declared againſt him, and that 
he proſecuted the ſaid firſt Original u the Teſtator, with an Intention to declare againſt him, if 
he bad appeared, and averred that the Cauſe of Action did accrue within fix Years next after the fir filing 
the ſaid firſt Original; and upon a Demurrer to this Replication, it was objected, that it was ill, becauſe 
It did not appear, that the Original <vas returned, or made a Record in Court; for the Plaintiff ſhould 

have ſet forth, that the Original was delivered to the Sheriff to execute, and that the Defendant not ap- 
pearing, the Sheriff had returned, that the Plaintiff had found Pledges to proſecute the Writ, (viz. 

ohn Doe and Richard Doe) and that the Defendant nihil habuit in Balliya ſua, by which he might 
rd ; all which was omitted in this Replication; and there being no Appearances or Continu- 
ances alleged, the Plaintiff ought not to have judgment; but It was otherwiſe adjudged ; For the fil- 
ing an Original had put the Caſe out of the Statute, and that it was not neceſſary for the Plaintiff to 
aver, that the Writ was returned, for it ſhall be ſo intended, unleſs the 8 appear on the other 
Side. Nelſ. Abr. 1127. Limitation (A) pl. 26. cites 1 Lutw. Rep. 256: Kinſey v. Hey ward 
This Fa ment was afterwards reverſed upon a Writ of Error, and the Reverſal was afterwards af. 
firmed in Parliament. Ibid. | | ; 
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IJ. S. gave a promiſſory Note to A. payable on Demand; A. died leavin B. bis Executor, B. within the ſix 
Years ſued out a Latitat returnable tres Mich. which was continued to Hill. Term following, and died in 
the mean Time; C. as Executor of B. brought Action on the Note, but not $11 four Years after B's Death, 
which was 10 Years after the Note Wong the 6 Years being run out at B's Death; the Defendant plead- 
ed the Statute of Limitations ; the whole Court inclined againſt the Plaintiff that rhe Plea was good, but 
it having been urged by Serant Chappel, that the Caſe of Rindſey v. Eapwood, was denycd to be 
Law in the Caſe of Lethbridge v. 2 Mich. 3 Geo. 2. in C. B. the Principal Cafe was ad- 
jorned to confer with the Judges of C. B. about the Reſolution in Lethbridge's Caſe. Gibb. 150: Mich. 
4. Geo. 2. B. R. Willcox v Heggins ——— Ibid. 289. Trin. 5 Geo. 2. B. R. the Caſe was argued again, 
when it was inſiſted that the Note being payable on Demand makes it an executory Contract and there fore 
no Debt due till a Demand; but it was anſwered, that it is a preſent Duty without a Demand, and the 
Difference is, where the Debt is to ariſe upon a Collateral Act to be done according to the Caſe of Cap 
v. Lancaſter, Cro. E. 548. and ſo held the whole Court, and Raymond Ch. J. faid, the Caſe of Leth⸗ 
bridge did not come up to the Point; For there the -4#ion was brew bt cuith n 14 Months after J eſtator's 
Death, whereas in the principal Caſe 4 Years were run out; that in Caſe of Abatement by Plaintiff's 
Death after the 6 Years elapſed the Executor, to bring his Caſe within the Equity of the Statute, muſt 
make a recent Proſecution ; as to which the Clauſe in the Statute. which provides a Near after the Reverſal of 
of N Sc. may be a good Directiom; and of the ſame Opinion were the other Juſtices; and by Page 
and Probyn J. if any thing had happened to have hindred the bringing a Ne Action ſooner, as a Conteſt 
about the Will or Right of Adminiſtration, it ſhould have been diſcloſed in the Pleadings; and Judg- 
ment was for the Defendant by the whole Court. For more of this See (G) 7's 
J See (F. 2)-——#*# See (I) ——## See (M) pl. 4——4+ See (P) Aldrich v. Duke ——||j This 

Statute extends not to Words which ander a Title; Per Hide Ch. | Cro. Car. 141. Law v. Har- 
wood Scandatim Magnatum, ſaid to have been adjudged in the Ld Say's Caſe, not to be within 
this Statute, 21 * 16. Cro. Car. 535. —Litt. R. 542. S. C. cited Arg. as agreed | 

Six Years are limited for Action per quod Crimen Felonie N but if che Action for Words bo 
founded on au Indiẽl ment, or other Matter of Record, this is not within the Statute of Limitations, but the 
Action may be brought at any Time. Sid. 95. in a Note there. 

| % 


§. 4. And nevertheleſs be it enatted, That if in any the ſaid Actions or A. filed an 
Sits, Judgment be given. for the Plaintiff, and the ſame be reverſed for Er- — 
ror, or a Veras paſs for the Plaintiff, and upon Matter alleged in Arreſt of ak — 
Judgment, the N ment be given agatft the Plaintiff, that he take nothing Caſe againſt 
vy kis Plaiat, Writ or Bill; or if any the ſaid Actious ſhall be brought 7 B. for Mo- 
Original, an! the Defendant therein be Outlawed, and ſball after reverſe t W _ 
Outlawry, that in all ſuch Caſes, the Party, Plaintiff, his Heirs, Executors, 2 * -o 
« Adminiſtrators as the Caſe fhall require, may commence a uc AttHen. or braught I. 


Sat, | 


Limitation. 


104 


* 


deb. Af. a- Suit, from Time to Time within a Tear after ſi uch Judgment reverſed, or Jack 


int B. and udgment given againſ# the Plaintiff, or Ouglawry reverſed, and net after, 


eclar'd, as | 

her Teſtator did, Defendant pleaded the Statute of Limitations, to which Plaintiff reply'd as before 
that her Teſtator died Pendente Brevi ſuo Originali, and averr'd, that Defendant had promiſed &c 
within fix Years of the ſaid Original. Defendant demurr'd, It was inſiſted for the Plaintiff, that this 
Caſe was within the Equity of this Proviſo. That if in any of the ſaid Suits a Jud ment given for the 
Plaintiff be arreſted after Verdict, or if the Actien be by Original, and the endant be out- 
Jawed, and after ſhall reverſe the Outlawry, that in all ſuch Ceſes, the Plaintiff his Heirs, Execttor; 
&c. may commence a new Action within a Year after &c. But per Cur. tho this is a hard Caſe, yet 
the Statute has not provided for it, and Judgment was given for the Defendant. Lutw. 261. to 264 
Hill. 5 & 6 W. & M. Gargrave v. Every. 


§. 5. And be it further Enacted, That in all Actions of The. 
paſs, Quare Clauſum fregit, hereafter be brought, wherein the De. 
fendant or Defendants ſhall diſclaim in his or their Pha, to make any Tithe or 
. Claim to the Land in which the Treſpaſs is by the Declaration ſuppoſed to be 
done, and the Treſpaſs be by Negligence, or Involuntary, the Defendant or De. 
fendants ſhall be admitted to plead a Diſclaimer, and that the Treſpaſs was by 
Negligence or Involuntary, and à tender or offer of ſufficient amends for ſuch 
Treſpaſs before the Action brought, whereupon, or upon ſome of them, the 
Plaintiff” or Plaintiffs fhall be enforced to join Iſſue ; and if the ſaid Iſſue le 
found for the Defendant or Defendants, or the Plaintiff or Plaintiffs ſhall be 
Nonfuited, the Plaintiff or Plaintiffs ſhall be clearly barred from the ſaid As- 
tion or Attions, and all other Suit concerning the ſame. Be - 
S. 6. And be it further enatted, by the Authority aforeſaid, 
That in all Actions upon the Caſe for ſlanderous Words, to be ſued 
or proſecuted by any ol or Perſons in any the Courts of Record at 
Weſtminſter, or in any Court whatſoever, that hath Power to hold Pla of 
the ſame, after the End of this preſent Seſſion of Parliament; if the Fury 
upon the Trial 4 the Iſſue in ſuch Action, or the Fury that 72 J enquire ef 
the Damages, do find or aſſeſs the Damages under 40 Shillings, then the 
Plaintiff” or Plaintiffs in ſuch Action ſhall have and recover only fo much 
Cofls as the Damages ſo given or aſſeſſed amount unto; without any further 
Increaſe of the ſame, any Law, Statute, Cuſlom, or Uſage to the contrary in 
5 any wiſe notwithſtanding. £ | 
Infant by his SF. 7. Provided nevertheleſs, and be it further enacted, That if 
M wire VR any Perſon or Perſons, that is or ſhall be entitled to any ſuch Action of 
tion pon Treſpaſs, Detinue, Aion ſur Trover, Replevin, Actions of Account, Afﬀi- 
the Caſe pon 05 of Debts, Actions of Treſpaſs for Aſſault, Menace, Battery, Wounding 
Afſſumpſit; or Impriſoument, Actions upon the Caſe for Words, be or ſhall be at the Time 
2 nn of any ſuch Cauſe of Action given or accrued, fallen, or come within the Age 
the Statute Of 21 Tears, Feme Covert, Non Compos Mentis, Impriſoned, or * Beyond 
of Limita- the Seas, that then ſuch Perſon or Perſons ſhall be at Liberty to bring the ſamt 
tions, and Actions, ſo as they take the ſame within ſuch Times as are before limited, after 
Plaintiff de- 2 heir coming to, or being of full Age, diſcovert, of ſane Memory, at large, and 
murred; and : I 2 7 f I 7 
the Queſtion verurned from beyond the Seas, as other Perſons having no ſuch Impediment 
was upon fhonld have done. | 
this Proviſo, | 
which ſaves to Infants Actions of Treſpaſs &c. and it was urged that Treſpaſs upon the Caſe is not 
mentioned in this Saving. But the Court were of Opinion (Ch. J. abſente) that this Saving, extends 9 
all Actions upon the Caſe, (as without Doubt it was intended ;) For there is a Saving of Treſpaſs gener- 
ally, and all Actions upon the Caſe are Treſpaſſes, (Scilicet) Treſpaſs upon the Caſe, and it ſhall be 
miſchievous, if other Conſtruction ſhall be made. Sid. 453. Paſch. 22 Car. 2. B. R. Chandler v. 
Violet. S. P. Lutw. 242 Trin. 4 W. & M. = v Coke. —— It was argued, that this Clauſe 
excepts, by Reaſon of Infancy, Actions on the Caſe for Words only, and extends to nothing more. 
But the Court held it within the Equity of the ſaving Clauſe, tho' not expreſs'd ; For the Intention 
was not to preſerve a petty Action for Words, and not to ſave an Action for a real Duty as in this Caſe, 
and ſo the Plaintiff had Judgment. 2 Saund. 120. S. C. Note, That it was ſaid, that the Infant 


here ought to wait till Lis full Age, 6 Years being laps'd during bis Infancy, and that therefore he could 


not purſue his Action, but agreeably to the Words of the ſaving Clauſe of the Act, which is (in 6 
Years after his full Age ;) But this was not regarded by the Court And the Reporter ſays, it ſeems 
to him that he might well purſue his Action at any Time within Age, tho' the 6 Years are elaps d 


Tbid. 121. 3 
An Infant after full Age, 5 an Indeb. AI againſt an Executor, on a Promiſe of Teſtator made to 


the Flhintiff in the Phaintiff 's Infancy (and as it is there ſaid Arg. when he was but a Day old}. The De- 


fendant 


= 


* 
2 
2 — — 
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L, imitation. 
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TT demarred, becauſe Aﬀtiotis on the Caſe are omitted in-this Proviſo; aud ſaid, it would be hard 


many Years to Charge the Executor. But the Ch. Juſtice and 2 J. held, that upon the whole 
_— he AR, it was ſtrong againſt Defendant, and i would be 25 that Plaintiff might in 
this Caſe bring Debt, and not an Indeb. Af. and were of Opinion, that Actions of Treſpaſs mentioned in 
this Statute comprebend thts Action ; becauſe it is a Treſpaſs upop the Caſe, and the Words of the Proviſo 
faves the Infant's Right in Actions of Treſ paſs, And there ore tho there are not particular Words 
in the Enacting Clauſe which relate to this Action, yet this Proviſo reſtrains the Severity of that 
Clauſe, and reſtores the Common Law, and ſo to be ta en favourably, and it being within the Reaſon 
with other Actions therein mentioned ought alſo to be within the ſame Remedy. But Ellis J. doubted. 
Zur the Plaintiff had Judgment. a Mod. 71 Paſch. 28 Car. 2. C. B. Croſier v. Thomlinſon: 


* In e Deſendant pleaded Non-afſumpſit infra ſex Annos; the Plaintiff replied, that he was 
beyond Sea til ſuch 4 Time, after which be brought the preſent Action ſuch a Day; Defendant de- 
murred. It was argued that tho Aſſumpſſt be not within the Letter, yet it is within the Equity of 
it; And quando Verba ſunt Specialia, Ratio autem generalis, Statutum generaliter eſt intelligendum. 
And the Court being of this Opinion; Judgment was given for the Plaintiff. Gibb. 81. Trin. 2 & 3 
Geo. 2. B. R. Anon: Ns f | 


9. Stat 10W. 3. cap. 14. S. . No Fine or Common Recovery, nor any 
judgment in any real or 1 Action, fhall be reverſed or avoided for Er- 
tor, unleſs the Writ of Error, or * the reverſing ſuch Fine, Recovery, 
er Fudgment, be brought and proſecutes with Effect within twenty Years 
after 5 Nee levied, br ſuch Recovery fuffered, br Fudgment ii ned or en- 
tered of Record. _ os RES © Ls „3 

. 4 If any Perſon intitled to ſuch Writ of Error ſpall, at the Time of ſuch 
Title accrued, be within the Age - tha Years, or Covert, non Compos Men- 
tis, impriſoned or beyond the Seas, ſuch Per on, his or her Heirs, Execu- 
tors, or Adminiſtrators, may bring their Writ of Error within five Years at- 
ter full Age, Diſcoverture, coming of ſound Mind, Enlargement out of Pri- 
fon, or returning from beyond the Seas, or Death. | 

10. By 12 E9 13 V. 3. cap. 3. No Statute of Limitation ſhall bar, wherz 
the Plaintiff is ſtaid by Privilege of Parliament. | 
11, Stat. 4 Ann. cap. 16. S. 16. No Claim or Entry th be made upon any 
Lands ſhall be of Force to avoid any Fine levied with Proclamations, or 
foall be a ſufficient Entry or Claim within the Statute 21 Fac. 1. cap. 16. for 
= Limitation of Actions, unleſs an Action ſhall be commenced within one 
| 0. after the making of ſuch Entry or Claim; and proſecuted with Ef- 
7 e. 4 44% ; | ; ; 

S. 17. Al Suits in the Aumiralty for Seamen's Wages fball be com- 
menced within 6 Years after the Cauſe of ſuch Suits ſhall accrue. 

S. 18. If any Perſon, intitled to ſuch Suits for Seanien's Wages, be with- 
in the Age of twenty one. Years, Feme Covert, non 17 * Mentis, im- 
priſoned, or beyond the Seas, ſuch Perſons ſhall be at Liberty to bring the 
ſame Actions, ſo as they take the ſame within ſix Years after their being of 
* Age, diſcovert, of ſane Memory, at large, and returned from beyond the 

eas. 5 

S. 19. If any Perſon, againſt whom there ſhall be any ſuch Cauſe of Act ion 
for Seamen's Wages, or 1 whotn na be w/ Canſe of Attion of 
Treſpaſs, Detinue, Action ſur Trover, or Replevin, or of Action of Ac- 
count, or upon the Caſe, or of OR grounded upon any Lending or Con- 
tract without Specialty, Debt for Arrearages of Rent, or Aſſault, Menace, 


Battery, Wounding and Impriſonment, be at the Time of any ſuch Cauſe 
sf Aion accrued, beyond the Seas, ſuch Perſon, who is intitled to ſuch Ac- 
ion, ſhall be at Liberty to bring the ſaid Actions againſt ſuch Perſons after 
their Return from beyond the Seas, ſo as they take the ſame, after their 
Return from beyond the Seas, within ſuch Times as are limited for the bring 
of the ſaid Act ibns by this Act, aud by the Act 21 Fac. 1: cap. 16; 
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(B) Prevented, as to Real Actions. By what Ad Wl 
The fame 1. ITF A. has had Poſſeſſion of Lands for twenty Years without Inter: 
1 Point was 1 tion, and then B. gets Poſſeſſion, upon Which A. is pur to his . 
5 8 jectment, tho? A. is Plaintiff, yet the Poſſeſſion of twenty Years hall be 
4 ar Len FI a good Title in him, as if he had ftill been in Poſſeſſion; Ruled per 
ſes for Bucks. Holt Ch. J. 2 Salk. 421. 1699. Stokes v. Berry. e 


12 W. 3. be- 667 WIA | WET” POR 
cauſe a Poſſeſſion for 20 Years is like a Deſcent, which tolls Entry, and gives a Right of Poſſeſſign 
which is ſufficient to maintain an Eyectment. Ibid. S. P. per Holt Ch. J. M. 8. W. z. B. R. Pul. 


leſton v. Warberton. 
2. The Poſſeſſon of one Fointenant is the Poſſeſſion of the other ſo is, 
prevent the Statute of Limitations. 1 Salk. 285. Hill. 2 Anne. B. R. For 
v. Grey. 2 SID TE | 1 
3. A Claim or Entry to prevent the Statute of Limitations, muſt be 4 
the Land, unleſs there are ſome ſpecial Reaſons to the contrary. Ibid, 


ä 


— — 


n 


(c) Prevented; As to Perſonal Afions. By wha Wi 
| Act * | | . 
12. Mod. 


555. Cites 1 1. F Action be commenced in an inferior Court, and then it is emol 
Sid. 238. 8. here by Habeas Corpus, and here they proceed de Novo; Thy 
P. but it Commencement there ſerves to prevent the Statute of Limitations ; Per 
ſhould be Cur. x Sid. 228. Mich. 16 Car. 2. B. R. in Caſe of Bevin v. Chapman 
_ 2. An Attachment of Privilege is but as a Latitat, and not as an Original 
: Per Holt Ch. J. Show. 367. Rudd v. Berkenhead. | 
3. Infant Executor; Plaintiff cannot take Advantage of a Suit comment 
e ore by Adminiſtrator Darante Minoritate, to avoid the Statute of L. 
mitations. Cumb. 428. Eſtob v. Thorowgood.— But per Powell J. Ex 
ecutor Durante Minoritate, and Infant Executor, make but one Execurr 
' ſucceſſively, and ſuch Executorſhip continues rill 21, and then he may 
well have the Advantage of the Proſecution'of the Executor, during his M. 
nority, and fo out of the Statute; ut ante, in C. B. PEE | 
But Note, 4. It hath been adjudged, that the ſuing out a Latitat within the tine 
ar 4 oY» . 18 ſufficient to prevent the incurring of the Statute of Limitation. Ca 
Y 3% ny 233. in Caſe of Cullitord v. Blandtord _ 
muſt have a S © As; % „ OM 
Non eſt invents returned by the Sheriff, and then he muſt enter the VMrit upon the Roll, and afterwitd 
file it; otherwiſe the ſuing. it out will avail him nothing. L. P. R. 19. — Hut the cage 
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be entered, which may be done by an Attorney at his Chamber, Arg. 12 Mod, 57 2.——Toprevent: 
Statute, it is not enough to take out a Writ, even a proper one, but all the C:ntinuazces, though for 
or ſeven Years, muſt be entered, and ſo ſhewn to the Court; For, if there be but an Omiſſion of one Cot 


tinuance, it ſpoils all. 12 Mod. 578. 


5. Whether an Original in Clauſum fregit, ſued out in Dorſerſbire abo 
6 Years, and Caſe brought thereon within 6 Years in London, will prevel 
the Statute of Limitations? 12 Mod. 568. Hayward v. Kinſey. 4 

6. In an Action on the Caſe the Plaintiff laid his Damages at 4 | 
Defendant pleaded the Statute ; Plaintiff replied, that he ſued our a I 
titat for 150 J. two Years before. On Demurrer it was inſiſted for I 

# fendant, that theſe were different Actions, for no Man would rake out a L 

bj titat for 150 J. and declare ad Damnum 4ool. It is true, if the Plain 

| | Lad averred, it had been ne and the ſame Cauſe of Action, it might have ben 

1 otherwiſe; and ſo it was ruled by the Court. 8 Mod, 109. Hollow] 

"1 Thurſton. Jo. 213. Lamb v. Fiach. : 0 
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Bthes not being ſet out, from 20 


to this Action. Ero. C. 513. Mich. 14 Car. B. R. Talory v. L ackſon. 


| Sought. - But for another Reaſon the Bill; was diſmiffed. 1 Chan. Caſes, 46. Sheldon v. Weldmam. 


5 * — ieee —d — — : / 4, or ered eee. Q 5 . 2 
Limitation. 7 107 
(D) Extends ; #0 avhat Things or Actions, touching the 
. XN Annuity is not within the 32 H. g. of Limitations ; Per Coke; . 
A And TOP thought the ſame, if it be by original Grant of An- | 
auity ; Bat if it be by Grant of a Rent-churge c. it is within the Statute; 
ro which Opinion of Popham, Fenner and Gawdy agreed. Noy. 37. 
2. Quare Impedit, Alltte of Darrein Preſentment, and Writs of Ward 
are not within the 32 H. 8. of Limitations, and the Reaſon is, that ſome 
Perſons live to 100, and others to 120 Years old. Jenk. 205. pl. ; a 
3. A Demand of Money wrongfully received out of Lands is not barred 4s where 
by the Statute of Limitations, where the Eflate in Law is in Truſtees. 9 2 on 
Mod. 33. Trin. 9 Geo. 1. Lawly v. Lawly. pros» 
; on Truſtees, 


with a Proviſo, that if the "= ſhould ſurvive, the 77 ruſtees ſhould permit ber to receive the Rents and Pro- 
kits during her Life, as the ſame were at that Timelet. Her Husband let the Lands at an advanced Rent, 


and died; and the Wife received ſuch advanced Rent for ſeveral Years, and died. Upon a Bill by 
the Heir of the Husband againſt the Wife's Executor, he anſwered, That if the Wife received more 


than the ought, it was above 14 Years fince, and ſo pleaded the Statute of Limitations. But the Plea 


was diſallowed. Ibid. | 


4. Thirty Tears Poſſefion of a Cotage is a good Title againft the Lord 


of a Manor, by Virtue of the Statute of Limitations, if he ſhould bring 
an Ejedtment to recover the Poſſeſſion. Per Cur. 8 Mod. 287. Trin. 10 
Geo. 1. in Caſe of the King v. Wilby Pariſhioners. | BD; 


5. The Court of Exchequer-would not allow a Plea of the Statute of Admitted by 


Limitations to be a good Bar to a Bill for 7ithes. Arg. ſaid ro have che other 


a 00 L a an 
been in Hil. 12 Geo. 1. G. Equ. R. 228. 8 


not be ex 


tended to a Demand for Tithes. Ibid. 229.—And per Gilbert Ch. B. the Reaſon is, that Tithes were 
not of the Nature of thoſe Demands intended to be barr'd by the Statute. I bid. ; 


*% © AP * 2 *. & £3. * 2 12 %. * "$4.4 * — B bo 


= 


(E) Extends / to what Things or Actions in general, 


touching the Perſonalty. 


1. J)Urchaſe Money is barrable by the Statute of Limirations. Chan. R. 
76: 9 Carr Kennedy,v. Vagiore,! | fs 1 SO et 249 

2. Debt upon the Statute: 2 E. 6. for carrying away his Corn, the 8 P. Lev. 
Jac. until xx Car., The Defendant plead- 101. in Caſe 
ed for the laſt chree Vears Non debet, and for the Reſidue the Statute of Poe. * 


21 Jac 16. Plaintiff demurred. Per tot. Cur. the Statute does nor cxcend gas S. Wh 


3. Bill was to have an Account of Monies received by the Detendants, N. Ch. R. 


Wh 4 dy . 3 - ; 21 ®.. bad * , 21888 
being Prubontartes of die King's Benet, which was alleged ro belong 103 U. K. 5 


che Ch. J. and which +Monies they by their Office: ought to receive for 38 ©. 


the Ch. J i implied Trap ve, Ge, The- Defendanc pleaded-the $, where 
Statute of L mitations, 2 1 Jac. 16. Upon che arguing this Plea, it was in- Bill was to 
lifted by the Plaintiffs Counſel, that chis*Truft was not within che ſaid 8 
Statute. 1 Chan. Caſes, 20. Heath v. Henly and Whitwick. Fe 
Executor the · Plaintiff was) to t etendant,. to compound for A Eftate, (ſequeſlered for in- 
i in Trin. Vacation, 1 Car. 2. the Caſe being heard 90 the 2 f ancellor, Juſtice Twiſ- 
*k and Wyndham, they declared, and were of Opinion, that the Statute * Limitariong did not bar 
this Suit, becauſe it was on a "Truſt chat the nt had the Money for which the Account was 
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108 Limitation. 

Kid. 206, 8. In Debt for an Eſcape, the Defendant pleaded rhe Statute of Limit: 
C, * i was 2 ; Pdf 2 becauſe it is not pleddable in this Caſe, it ny 
argued and bring Debt upon a Lending br Contract, as the Statute ſpeaks, but is foundel 
p. near upon a Tort, as Action of Debt for Tithes, in which it was ſaid, that the Sta. 
ed upon u Sta- tute has oftentimes been adjudged not to be pleadable: Bur then an in. 
rute; as that curable Fault was found in the Declaration, which counted only upon the 


of Debt for Wirit and Eſcape, and omitted the Judgment; n which the Plaintif 


Tithes &c. _ 2 1 13 

ch. Prayed Leave to diſcontinue, which was granted, though aſter Argument; 
2 For the Sheriff ſhall not go unpuniſhed or the Eſcape, I Default of the 
ture of Limi- Declaration. Lev. 191. Mich. 18 Car. 2. B. R. Jones v. Pope. 


tations ; and | 

for that Reaſon this of Debt for Eſcape is not; For ſuch Action was not at Common Law, but was ply. 
en by the Statute of R. 2. But Act ion on the Gaſe for Eſcape lay at Common Lav, and therefore is <vithin the 
Statute of Limitations, but not Debt for Eſcape. Nor can it be within the Clauſe of the Statute abort, 
becauſe the Action aviſes ex Maleficie, and not ex Contractu. S. C. tho' it was inſiſted, that if 
the Action was not founded upof Lending, or Contract properly, yet the Law had made it a Contra, 
and the Starute intended to limit all Actions of Debt founded on tract without Specialty, and ha; 
not diſtinguiſhed between Contracts in Law, and Contracts in Deed, but includes all; And though it 
was further inſiſted, that this Action is not founded only upon the Statute 1 R. 2. cap. 12. but upon the 
Eſcape, which is a naked Matter of Fact; For though the Statute, and alſo the Judgment and Writ g 
Execution, are of Record, and ſo Specialties, yet the Eicape, upon which the Action is founded, is mere 
Matter of Fact; For if the Action be 5 upon Record, then the Defendant cannot plead Nil debet; 
Becauſe that is no Plea to a Specialty, and that without Doubt he might plead Nil debet ; And that 
therefore the Plea ſeemed good. But notwithſtanding, the Court held the Plea ill, and that the Action 
was not within the Statute of Limitations Saund. 37, 38. S. C. 


5. The Statute intends to limit only thoſe Actions, which ariſe upon , 

taked Contract, without any Writing under Seal. 2 Sand. 65. Hill. 21 & 22. 

RO TY, Car. *. 12 = of Hodſden " nine} — 7 4 for a Pede die by 

n Caſe by 6. Aſſumphit as Aſjegnee of Commiſſioners of Bankrupts, lor a Debt due 

1 Contract to the Wr The Defendant pleaded Non Aſſumpſit infra 
e ſex Annos; Plaintiff demurred. It was argued, that the Statute of Limi- 
Plaintiff, that tations extends not to this Caſe, it being a Debt affigued by Virtue of an Ad 
the Aſſign- 7 Parliament; and faid, that it was fo adjudged in 1653. Upon which 
ment and. Day was given to produce the Record, But after, for a Fault in the Decli- 


hich give a Tation, the Plaintiff, by Licence of the Court, diſcontinued, 2 Lev. 166. 
new Canfe of Hill. 2) & 28 Car. 2. B. R. Coply v. Dockminique. 


Action, are SY | | 
within the 6 Years, and the Aſſignees ſhall have a new 6 Tears. But Curia Contra, and that the6 
Years ſhall be accounted from the original Cauſe of Action, and the new Promiſe is but a Fiftion in Law. 
The Court inclined to 6 for the Defendant, but a Diſcontinuance was granted &c. Con. 
70. Mich. 3 Jac. 2. B. R. Aſhbrooke v. Manby. 


The Statute of Limitations of perſonal Actions extends to Indebitatu 
8 _ 2 Mod. q1. Pasch. 28 Car. 2. C. B. 
But ſuch 8: Ld. Ch. J. North faid, he had known it refolved, that the Statute 


-A, of Limitations is not a good Plea to an Action brought by an Atzorney fir 


the Plaintiff His Fees ; Becauſe they depend a Record here, and are certain. P ch, 


| j moved to 29 Car. 2. C. B. Mod. 246. in pl. 5. 
4 . diſcontinue, | I-86 1; 
which was granted. Carth. 144. Trin. 2 W. & M. B. R. Rudd v. Berken head. In Auge 
Attorney for his Fees, and Money disburſed, and Labour and Pains in proſecuting diverſe Suits, the efen- 


4 dant pleaded the Statute; Plaintiff demurred. It was argued for the Plaintiff, that this Action being 
1 by ſeveral Declarations, the one for Fees only, and the other for Money expended, and Labour al 
i Pains in the Proſecution, the Statute is not pleadable to that which is for Fees _ * Becauſe itariſcs d 
1 Matter of Record. But per tot. Cur. the Statute is pleadable as to the Declarat on for the Fees; For 
| the Fees are not of Record, and a Caſe cited, where it had been ſo adjudged in this Court, within te 
jd Tears before. And thereupon Judgment was given generally in the principal Caſe. 3 Lev. 367. Tri. 
1 5 W. & M. C. B. Oliver v. Thomas. a | 


9. Damage Cleer is within the Statute 21 Jac. becauſe it ariſes out ol 
the Action, and is not grounded on the Record. Raym. 243. Mich. 29 
ES Car. 2. C. B. Barbe v. Burton. at 
5 Salk. gas. 10. Statute of Limitations enumerates the Actions it limits, and 
GE are all Suirs at Common Law. It is no Bar to a Suit inEquity upon 4 111}, 
Mich. 11 nor tor a f Legacy, nor for a f Rationabile Parte Bonorum. 6 Mod. 35 


Car. 2.——- Mich. 2 Anne. B. R. 4 
t Vern. 256. N Mi k 
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Limitation. 109 | 
Pcb 1684 Parker v. Aſh The Reoſen why a Legacy is our of the Statute is, becauſe it may bs 
| 2 till Debts are paid. Per Holt Ch. J. 11 Mod. 44 ——— + Litt. R. 343 —Hur: 109. J 


11. In the Caſe of Seamen, the Duty does not ariſe from the Contract, See (A) pl. 
but from the Service done; And theretore, tho* the Contract were above ix 8. S. 3. 
Tears, and any Part of the Service within that Time, it is out of the Sta- 

-ure of Limitations. 6 Mod. 26. Mich. 2 Anne, in a Note there. 


% 


(F ) Accounts. wn,” 7 hee (4) pl 


1. N Uardian [his Account] is within the Statute. Arg. Chan. Caſes, 20. SP. Nels. 


Paſch. 15 Car. 2. in Caſe of Heath v. Henly. 16 * 


If one receives the Profits of an Infant's Eſtate, and fox Years 2 his coming of Age he brings a Bill for 
an Account, the Statute of Limitations is as much a Bar to ſuch a Suit, as if} he had brought an Action of 
Account at Common Law; For this Receipt of the Profits of an-Infant's Eſtate is not ſuch a Truſt, as 
(being a Creature of the Court of Equity,) the Statute ſhall be no Bar to ; For he might have had his Ac- 
tion of Account againſt him at Law; and therefore no Neceſſity to come into this Court for the Ac- 
count ; For the Reaſon, why Bills for an Account are brought here, is from the Nature of the Demand ; 
And that they may have a Diſcovery of Books, Papers, and the Parties Oath for the more eaſy taking 
of the Account which cannot be ſo well done at Law; But if the Infant lies by for 6 Years after he | 
comes of Age, as he is barr'd of his Action of Account at Law, fo ſhall he be of his Remedy in this | 
Court; ard there is no ſort of Difference in Reaſon between tbe two Caſes. Trin. 1729. Ahr. Equ 

Caſes, 304. Lockey v. Lockey. 7 85 | | 


. ˙ -A re > een ern lth om Ae * ow 2 


2. Inſimul computaſſet brought for a Sum certain upon an Account ſta- 
ted, tho between Merchants, is not within the Exception. 1 Mod. 51. 
Mich. 22 Car. 2. B. R. Martin v. Delboe, 

3. Account ffated, but carried over to a new Account, is ſlipped out of Statute of Li- 
the Statute. x Mod. 2yo. Trin. 29 Car. 2. C. B. per North, in Caſe of Mtations 1s 


} | not pleadable 
Farringron y. Lee. where there 


2 ; J was a current 
Account; but if it were a ſtated Accourt above 6 Years ago, it is pleadable to it. 12 Mod. 579. Mich. 13 
W. z. Cudmore v. Ellis. | | | | 


4. The Statute of Limitations is no Plea in Par in an open Account; per 
Jettries C. Vern. 456. Paſch. 1687. Scudemore v. White. 


(F. 2) Accounts beteveen Merchants. , SeeCA)pl 


I. Ccount was made between A. and B. both Merchants; B. conſeſſed 
1200 J. to be Arrear, but A. claimed more; Before the Account was 

mntrely ended A. died, and his Executor filed a Bill in Chancery againit 
B. and he pleaded in Bar the Statute of Limitations of 21 Jac. this Mat- 
ter was referred to three Judges who certified that it was no Bar; becauſe 
the Account was not ended, and alſo becauſe it was berween Merchants. 
Jo. 401. Mich. 13 Car. Sandys v. Blood well. . i in 

2. The Exception as zo Merchant's Accounts in 21 Jac. 16. extends on- 
ly ro Merchants Trading beyond Sea, and not to Inland Merchants. Chan. 
Caſes 152. Mich. 21 Car. 2. Sherman v. Withers. | 

3. Accounts //ated between Merchants are not within the Proviſo of the Vent. 91. 
Statute 21 Jac. but Accounts Current; per three ſuſtices, abſente Keeling, * 
but adjornatur. Ley, 287. Paſch. 22 Car. 2. B R. Webber v. Tyrrel. by the Nate 

| Ane 8 e * 

„Fe-. by the Name of N tbber v. Tivil adjudged for the Defendam. 2 Saund. 127. 


The Defen- 4. Caſe &c. in which the Plaintiff fer forth, chat rhe Defendant waz 


ons, but did him ſo much out of the neat Proceed of ſuch a Parcel of Goods &c. the De. 


4 Nr es + 1 TT ©, e Ty & EC — . 7 
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n Limitation. 


— 


dant pleaded Merchant, and ſent ſeveral Goods beyond Sea, and promiſed, that if 11, 
OL . . . Foy - t 
2 _ Plaintiff wworeld give him ſo much Mojley, be the Detend anc, pf fr 


not ſay that tendant pleaded, that the Cauſe of Action did not ariſe within fix Yar. 
phy. and upon a Demurrer this was adjudged a good Plea ; it is true, the Sta. 
nos, but that tute is not pleadable to an Account current det ween Merchants, but it is 
the Cauſe of to an Account ftated, as this is. Nels. Abr. 1125. Limitation pl. 13. cite; 
Action did 1 Mod. yo. Martin v. Delboe. | | | 
not ariſe | a a | 

within fix Years; it was inſiſted that this was a Sum certain and that the Cauſe of Action aroſe 
the Time of the Ships coming into the Port, and the fix Years are to be reckoned from that Time: 
Twiſden faid, he never knew that the word (Accounts) in the Statute was taken only for Action of Ac. 
count, and that an Inſimul Computaſſet brought for a Sum certain upon a ſtated Account, tho' between Mer. 
chants, is not within the Exception; ſo 1 was given for the Defendant. 1 Mod. 70. Mich 22 
Car, 2. B. R. Martin v. Delboe ; and this is all that is deere which ſeems ſomewhat obſcure. But the 
S. C. reported. Vent. 89. ſets forth, that after the Return of the Ship the Defendant with ſome othes 
Owners made up an Account of the Merchandize returned in the ſaid Ship amounting 10 9000 l. whereof th, 
Plaintiff 's Share was 1700 l. which he demanded of the Defendant and that be * to pay it Mr. Kelyng 
and Rainsford were of Opinion, that here being no Account ſtated between the Plaintiff and Defendant 
it was directly within the Stature ; but Twiſden inclined otherwiſe, becauſe the Plaintiff declared upon 
an Account ſtated, and tho' that was between Strangers, yet he 4 bringing his Action upon it admits 
It, et adjornatur lt is added there (by the Editor as it ſeems) t at udgment was for ＋ Defendant 
and cites 1 Mod, 70, 51. for his Authority. Sid. 465. reports S. C. and that the Doubt was, whe. 
ther this was an Account ftated, it not being made between Plaintiff and Defendant; the Court did not 
deny the Difference between ſtated and un- ſtated Accounts between Merchants, as to the being or not 
being within the Statute, but would adviſe upon the Pleading, viz. whether it thereby appeared that there 
be an Account ſtated S. C. Lev. 298. Mich. 22 Car. 2, B. R. reports the Doubt as above, and 
that the Plaintiff afterwards pray'd leave to diſcontinue, and had it, tho' after Argument. 


S. P. by 5. Where a Merchant's Account is once ftated the Plaintiff mutt bring 
North. Mod. his Action within ſix Years; but if it be adjuſted, and a following Account 
2:70 Trin. 75 added, there the Plaintiff is not barred, becauſe ir is a running Account. 


"x 7 1 Eby 2 Mod. 312. Trin. 30 Car. 2. B. R. Parrington v. Lee. 


Name of Farington v. Lee. | 

4 Mod. 105. 6, Bills of Exchange and other Tranſactions between Merchants arc 
28 not excepted out of the Statute of Limitations, but only an Action of A. 
Axton. — Count. Show. 341. Mich. 3 W. & M. Cheevly v. Bond. 
So Bills of a 

— for Value Received. Carth. 226. Cheevly v. Bond. Statute N only Arcounts current be- 
teen Merchants, and not Accounts fated; if an Action is brought againſt a Drawer for Value received, 


this is no Account current, but ſtated. 4 Mod. 105. Paſch. 4 W. & M. B. R. S. C. Jo. 301. Vent. 20. 
cites Webber v. Pettit. | ST 


7. Forbearance of Suit for 20 Nears will be a good Bar in Equity, tho in 

a Demand by one Merchant againſt another; and tho' the Statute has al- 
ways been conſtrued to except Accounts between Merchant and Merchant 
yet that is to be underſtood with this Diſtinction, that if open Accounts are 
” ſubſequent Adds continued, they are not barred by the Intervention 0 
uch length of Time from the original Tranſaction; but 4 ſuch Account i 
deſerted by the Complainant, it is in ſuch Caſe barred ; and the Plea of Ac- 
quieſcence and alſo of the Statute of Limitation allowed. G. Equ R 
224. Hill. 12 Geo. Bridges v. Mitchell. | 


i — — * 8 ah A 8 


2 (0) Alion on the Caſe. 5 
I. Sf umpſit to Indemnify ; reſolved that tho Parcel of the Damnif- 
| cation was before fix Years of the Action brought, and other 


Parcel within ſix Years, that the Action well lies, norwirhſtanding the 


Starure. ar Jac. 16. Jo. 330. Hill. 9 Car. B. R. Peck v. Ambler, | 


6 
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wy Debt upon Eſcape is out of the Statute of Limitation. 1 Sand. = 


Mich. 18 Car. Jones v. Pope. Bur an Actios on the Caſe tor Eſcape is 
not. Sid. 305. 8. C. | 3 ee 

3. A Judgment in France is to be conſidered here only as a ſimple Con- 
tract „and is within the Statute ot Limitations. 2 Vern. 540. Hill. 
1705. Duplein v. De Roven. A 94 | | 

4 In Action ſur Cale againſt an Executor, Plaintiff declares, that upon a 
marriage Treaty, it was agreed between the Plaintiff and Teſtator to pay the 
Plaintiff 1001. and whilft that ſpouid be unpaid, he ſhould pay 101. a Tear ; 


28 Years after the Agreement made, rhe Plaintiff brought Action for all 


the Arrears; the Detendant pleaded the Statute of Limitations; whereup- 
on the Plaintiff demurred ; it was moved, that all could not be barred by 
the Statute ; and Judgment was 1 for the Plaintiff, no Counſel being 
retained for the Defendant. All. 62. Paſch. 24 Car. B. R. Harvy v. 
Thorn. 


- 


— — 


— 


{H) Beyond Sea, Infants, Femme Covert, Perſons Impriſoned, f 


Non Compos. 


1. YI Romiſe to an Infant fix Years alter Infancy is allowed. See 2 Mod. 
L 71. Paſch. 28 Car. 2. C. B. Croher v. Tomlinſon, bh 
2. A. brought an Action upon the Caſe upon an Indebitatus Aſſumpſit for 
Wares ſold; B. pleaded the Statute of Limitation of Actions in Bar; 
A. replyed, that he is a Merchant, and was in Ireland, and did not re- 
turn thence till ſuch a Time, and ſhews preciſely when, and that within 
nx Years after his Return he brought this Action; upon this Replication 
B. demurred ; and upon the Demurrer, Judgment was given for A.—B. 
brought a Writ of Error to reverſe this Judgment and aſſigned for Error. 


1it. Thar the Replication of A. upon which the Demurrer was joined is 


double; For firit he alledgerh, tlrat he is a Merchant, and ſo is a Perſon 
out of the Statute of Limitations: And 2dly, he thews that he brought 
his Action within ſix Vears after his Return, which is needleſs. adly. 
he faith, that he did not return into England, whereas the Statute is Ge- 
neral ; it he return, and he may return into Wales; but to that the Cour 
anſwered, that to return into England, or into Wales, was all one as to 
the Intent of the Statute.  3dly. the Action was an Action upon the Caſe 
and that Action is not mentioned in the Statute; but Roll Ch. J. ſaid, this 


is no new Caſe; for it hath been ruled that an Action upon the Caſe is 


within the Statute; Jerman J. ſaid, the Proviſo of the Statute is intend- 
ed to be as large as the Body of the Act, Nicholas J. to the fame Etlect, 
and faid, that the word Treſpaſs mentioned in the Act doth comprrle in it 
an Action upon the Caſe ; the Judgment was affime1, Niſi. Sti. 230. Trip. 
1649. B. R. Robinſon v. Walker. 8 
3. A. was falſelyimpriſened for 13 Years together; the Statute of Limi- 
tations ſhall not run upon him whilſt in Prifon - bur he ſhall have tix Years 
to bring his Action atter Enlargement; ſo tho the wounding was above 
Ix Years ago. Cumb. 26: Trin. 2 Jac. 2. B. R. Aldriſh v. Duke. 
3 Mod. 1 10. S. C. 28 | Ns + | 
4. Statute 4 & $5 Anne. 16. alters the Law in Caſe of Limitations as to 
Defendant's being beyend Sea, ſo that now the Limitarion is prevented by 
it. 2 Salk. 420. Trin. 1 W. & M. | 


5. Treſpaſs &c. for an Aſſault Er. at Fort St. George in partibus tranſina- In AI um pſr 


Tims (vix. ) apud London, and for detaining him in Priſon till he made 
Fine of 2004. &c. an taking frem him his Goods, viz. 3000 Fagudas, the 


of Action did not ariſe within four Years; and as tv the raking the Palas 
that ir did unt ariſe within fix ears; the Plaintiff replied 4s to the Treſ- 


pajs, F 


Defendanr 
pleadedNon- 
aſſumpſi 


t in- 
Detendant 48 fu all, beſides the taking the Pagodas, pleaded, that the Cauſe fra tex op 

; the - 
Plaimiff re- "of 
lied that 
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112 Limitation. 
the Debt was Paſs, that he was beyond Sea, and as to the raking the Pagodas, har the 
contracted Carnſe of Action did ariſe wwithin fix Years; Defendant demurred ; the Court 


5 reſolved, the Statute of Limitations does not by Equity extend to this 
in Paro. Caſe, where the Detendant was beyond Sea; for the Plaintiff might have 


viz in Paro- 2 
chia & ſued an Original againſt the Defendant and continued it for as many Years 
bing præ- as he pleaſed.” Lutw. 946. Hill. 11 W. 3. C. B. Davis v. Vale. 
Cheap London) and that within fix Years after his Return he brought the Action; it was u that 
this Caſe is not within the Statute, which ſaves the Action till the Defendant returns; But ere it is 
founded upon the Return of the Plaintiff which is not mentioned in the Statute ; but per Cur. it is with. 
in the Reaſon and Intent of the Statute, and gave Jus ent for the Plaintiff. Lev. 143. Mich. 16 Car 
2. B R. Beven v. Clapham. Sid. 228. S. C. bur Nis Point is not mentioned there. As to the 
Pleading the Statute of Limitations the Abſence of the Defendant is not material; For the Act of 21 
Tac. 6. provides only for the Abſence of the Plaintiff, per Cur. Hard. 502 Mich. 20 Car. in the Ex. 
chequer in Caſe of Berkley v. Morrice. 101-093 +18 3:55 | PROT 


* 


5 * pl. ( I Debt. 


I. EBT #pon Tally is not within the Statute of Limitations ; per 
F Windham J. Sid. 306. Mich. 18 Car. 2. B. R. in Cale of Jones 
V. rope. | | | 
2. "TY of Limitations does nor extend to Debts upon Cepybild Fine. 
1 Lev. 273. Trin. 21 Car. B. R. in Caſe of Hodgion v. Darris, Per 
Twiſden J. ſaid that it had been ſo adjudged. 
S. C. Lev. 3. Submiſhon to an Arbitrement was by Parol, and Debt was brought 
G5: the for 15/. upon Award in writing under Seal; the Detendant pleaded the 
Clined that it Statute 21 Jac. 16. and ſaid, that it was not brought within three Tears ; and 
was not upon a Demurrer the Doubt was, wherher Debt upon Award be within the 
within the ſaid Starute, the Words of which are to this Purpoſe ; Actions of Debt 
bo ow but grounded upon any Lending or Contra? without Specialty; the Court were of 
AI Opinion, that Debt upon Award is not within the ſaid Statute; and the 
64. S. C. and did not ground their Opinion upon the Writing and Sealing, becauſe this 
after 2 Ar- did not make it a Deed; but becauſe this is no Action, which 18 grounded 
ede upon Lending or Contract, which Debrs are only within this Statute; and 
60 l A forthe the next Term the Defendant perceiving the Opinion of the Court agreed 
Plaintiff, viz. to waive the Plea above, and pleaded a new ifluable Plea. Sid. 415. Paſch. 
Kelynge Ch. 21 Car. B. R. Hodſden v. Harridge. | 


. principal- | Al's: | : 

1 there was a ſuſficient Specialty to prevent the Statute of Limitations, and Twiſden J. principal- 
ly that this Action was not within the Limitation of theStatute, becauſe it was not founded upon any Lend- 
ing or Contract, the other Juſtices conſenting to both Points; and ſo a Rule was given for Judgment for 
the Plaintiff, Niſi &c. and aft-rwards the Rule was made abſolute, and the Plaintiff had his Fadgmen 
accordingly ; whereupon the Defendant brought a Writ of Error, but afterwards was Nonſuit as the 
Reporter, who was Counſel in the Cauſe for the Plaintiff, ſaid it was related to him. Abid. 67. 
The Action muſt. be bronght for the Money awarded and not upon the Aſſumpſit to ſtand to the 
Award; per Holt Ch. J. 11. Mod. 44. | 


S. P. Sid. 415. 4. The Statute of Limitations does not extend to Debt on the 2 E. 6 
1 „ For not ſetting out of Tythes, becauſe oritur ex Maleficio. Mod. 246. Paſch. 
Harridge. 29 Car. 2. C. B. in Caſe of Cockram v. Welb j. e 
1 5. Caſe was brought againſt a Sheriff, for that he levied ſuch a Sum 0 
Action of Money upon a Fi, Fa. at the Plaintiff's Suit, and did not bring it into Court 
Debt brought at the Return of the Writ ; Per quod deterioratus eſt &c. Detendant plead- 
5 3 ed the Statute 21 Jac. 16. it was inſiſted, that this is within the Statute; 
aint the becauſe it Ex quali Contractu; to which it was anſwered on the other — 


ame Defen- that this Action was not brought upon the Contract, but that if they 


dant it was brought an Indeb. aſſ. then rhe Plaintiff had grounded himſelf on the Con- 
heldupon De. tract and these had been more Colour to bring him within the Statute; 


Debr 1 17 bur that this was Action on the Caſe for not having the Money here * 
| ; | ' . ' 4 of « tt | - | IL , 
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Limitation. 


11 5 
Day, per quod &c. North ſaid that Indeb. Aff. would lie in this Caſe a- leſt the 
gainſt the Sheriff, or his Executors, and then the Statute had been plead- 2 
able; and in the next T rin. Term the Plaintiff had Judgment Niſi Cauſa before the 
c. if the Fi. Fa. had been returned, then the Action would have been Return of 

rounded upon the Record and it was the Sheriff's Fault that the Writ the Writ, | 
was not returned; but that. however rhe Judgment in this Court is the 1 
Foundation of the Aion; Mod. 245, 246. Paſch. 29 Car. 2. C. B. Cock- within the 
ram v. We by. ; Statute of 

een 161.41, „ Limitations; 

For tho! it be not a Matter of Record till the Writ returned, yet it is founded on a Record and has 
a ſtrong Relation to it. 2 Show. 79. Trin. 31 Car. B. R. Cocktam v. Welbye. 


7 
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of (I. 2) Detinue. 1 

1. DLaintiff brought a Writ De Rationabili Parte Bonorum, and count- — . old 
ed of Cuſtom in the County of Nottingham, and ſhewed all Spe- * © l 

Y3 and the Concluſion Was, that he detaineth particular Goods of the Writ in the 


Cl | 
party Plaintiff, which appertained to him as his Part and Portion; and Regiſter,and 
7 rg Non detinet pleaded, it was found that the Plaintiff was intitled to tho it con- 
thi 


8 Action many Years before the Statute of 21 Fac. and that he had not 2 


brought his Action within the Time limited by the ſaid Stature; and up- yet js is not 
on the ſpecial Verdict, the Caſe being argued by Serjeant Ward for the Heringe, and 
Plaintift, it was adjudged for the Plaintiff Hutt. 109. Trin. 6 Car. 3 . 
Shervin v. Cartwright. n | dme Stature 
of 21 Joc which was made with Intent to limit uſual Actions; and therefore Judgment for the Plaintiff. 
Litt. R. 34. Trin. 6 Car. C. B. S. C. by Name of Sherwin v. the Executors of his Father —6 Med. 
25, 26. Arg. S. P. and ſays the Reaſon given why a Rationabili Parte Bonorum is not barred by the Sta- 
tute of Limitations is, becauſe it is not a Common Law Proceeding, but according to a particular Cuſtom. 


a 1 N — n 8 7 13 . * 1 , ö » 7 
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Y) Error. 
Y 10& 11 N. 3. 14. Vo Fine, Common Recovery, or judgment 


Dall be reverſed for Error unleſs the Writ or Suit be commenced and 
projecuted with Effet? within 20 Years after, provided that Perſons diſabled, 
as Infants &c. his Heirs, Executors Sc. may have Writ of Error within 5 
Years after ſich Diſability removed. | 


«© . . — 
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| OO} f MO 

I, | ba Formedon the Demandant declared of a Gift to his Anceſtor in Tail, 1 orgy 

who was ſeiſed in Time of H. 6. and conveyed the Deſcent to R. aud 8. C-—D. 
alleged that he died within 50 Vears, and from R. alleged the Deſcent to the 275; a. Pl. 2. 
Vemandant; the "Tenant demurred, becauſe the Seiſin was not alleged with- £9003, 
in GO Nears according to the Statute; but adjudged for the Demandant ; chatthis a 
auſe Formedon is not a Writ of Right; For it lies of Rent which a medon in 
Writ of Right does not, and Formedon is founded upon the Gift, which Deſcender is 

muſt neceſlarily be ſhewn. And. 16. pl. 33. Mich. 10 & 11 Eliz, Whit- 80 how 


. Statute of 32 
won v. Sir H. Compton. H. 8. and the 


Donee ne bas ts 1121 | Sata racy art. _ Seiſin of the 
Tarn ver was traverſable, nor intended to be within the antient Statute of Limitations ; For the 
S on was 3 10 Years after making the Stature of Weſtminſter 1. but Welſh J. doubted, and 
Aer wards the Demandant had Judgment. 


G g 2. In 
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2. In Writ of Formedon in the Reverter, or Remainder, or $ti. Fa. pc 
a Fine of ſuch Nature, the Demandant need nor ailege either in the Writ 
or Count any Limitation by the Statute of 32 H. 8. viz. within 59 Yer, 
after the Title &c. in as much as before that Time no Limitation Was 
mentioned in ſuch Writs, nor in Formedon in Deſcender ; but this come 
of the Part of the 'Tenant to be traverſed as in Avowry, viz. not ſeiſed of 
the Services atter the Limitation. D. 315. b. pl. 101. Mich. 14 & 1; 
E 'r Ry ; 11/2 25 n _ F; * fie fon 7 
enen . Diſcontinuance enant in I all % Fine ſur Conceſſit for three Lives 
5 {gt of . Bad C. and e Fine afterwards to the Ule of himſelf Fig 
had not be- his Heirs is noBar to the Iſſue byStarute 21 Jac. 1. 16. of Limitations, tho 
fore; and 20 Years were paſſed after Right of Action, viz. Formedon accrued ; for 
tho where ® tho? he was barred of this Action after 20 Tears paſſed, yet he has Title 
his Right he Entry only after the Diſcontinuance for three Lives determined, and he 
cannot pur- ſhall have 20 Years to enter after his Title of Entry accrued to him, which 
ſue his Ac- in this Caſe was by the Determination of rhe Leaſe for three Lives, 


- 


— 95 — Lutw. 581. Hunt v. Bourn. | ky 
he a Right and ſeveral Remedies, the Diſcharge of one is not a Diſchargeof the other, and tho' 4 H. ;.of 
Vines enures by way of Bar to the Right yet 21 Jac. T. 16. enures by way of Bar to the Remedy, and 


the word Right there is a Right of Entry. 2 Salk. 422. Hill. 1 Annæ. B. R.S.C, 


_ 4 


See (A) pl. © (Mz Rent. . 
I. Riginal Grant of an Azzuity is not within 32 H. 8. 2. but other- 
wiſe if it be by Grant of a Rent-charge ; per Popham, Gaudy 
and Fenner J. Noy. 37. Dean and Chapter of Rocheſter v. Biſhop of 
Rocheſter. | | 
2. Rents which were ſaved by the Statute of Chantries is not within the 
Statute of Limitations of H. 8. to be barred by 4o Years; per three] 
bur two held Contra. Cro. C. 80. Mich. 3 Car. G 5 Falkner v. Belling- 
ham. Ibid. 214. S. C. Judgment reverſed. 
Iz. If Fudgment be in a Per Qliæ Servitia, ſuch Rent is out ot the Sta- 
tute, becauſe there is a Record thereof. Cro. C. 82. in Caſe of Falkner v. 
Bellingham. | * l 
4. The Words in the Stat. 21 Jac. 1. 16. That all Actions of Det, 
for Arrearages of Rent ſhall be limited &c. have been conſtrued to ex- 
tend only to Actions of Debt for Arrears of Rent, which was reſerved on 
Leaſe Parol, and not upon Leaſe in Writing. 2 Saund. 66. Hill. 21 & 
iy 2. in Caſe of Hodſden v. Harridge, —cites Hutt. 109. Freeman 
| - v. Stacy. | 2 
li | 5. The Caſe in Co. Rep. on the 32 H. 8. concerns only Caftomary 
f | Rents between Lord and Tenant, and extends not to any Rent com- 


mencing by Grant, or whereof the Commencement may be ſhewn ; per 
Cur. 2 Vern. 235. Trin. 1691. Collins y. Goodall. 


** © ; a ww >. A mw 
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Sam vat (N) Seiſin. 


I. A College brought a Writ of Right, and ir was moved, whether 
it thould count of its Seiſin within 30 Years, becauſe the Corp 
ration never dies, and then if he count of his own Poſſeſſion, the ſame 1s 
without Limitation, And it was held, That if the Guardian of the 2 
lege was ever ſeiſed, he ought to count upon a Seiſin within 30 Tears; 
But upon the Seiſin of his Predeceſſor, he ought to count of a Seiſin _ 
| . 60 Tear. 


1 —_ 7 6-7 5 
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Limitation. FI 5 
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bo Years, as another conimon Perſon ; For the Change of the Teſte of 
ſach a Seilin 18 as the dying ſeiſed and Deſcent of a common Perſon. Le: 
153. Trin. 31 Eliz. C. B. All Souls Scholars in Oxford v. Tamworth. 


1 
. 


(O) Treſpaſs; Trover &c: TAs 
! | | | i 
i. Rover was brought of a Ship. The Defendant pleaded Statute of S. C. Cro C. 
1 21 Jac. cap. to. The Plaintiff replieu, that the Ship was deliver- 245. Hill. 7 
| ed to the Defendant, at Tunis Ultra Mare, to re-deliver it when required, ST ris 7 aq 
and that Defendant feld the Ship at Tunis &c. and continued there till 3 222. 1 Hy 
Car. and then came to England, and the Plaintiff” requeſted the Delivery and was agreed 
he refuſed, but converted after to his own Uſe &c. Defendant demurred, and Una Foce, 
Whitlock and Jones J. held, that the Action well lies. For when one 8 
delivers Goods to one to be re- delivered when required, and the Party con- Sedus and 
werts it to an Uſe, and after he comes to the Poſſeſſion 45 it again, and con- is within the 
derts it to his Uſe again; If in this Caſe the int Conver/ron was before 8 TY, 
the Time of Limitation, and the other after the Time, the Plaintiff may * 
have Action upon the Iaſt Converſion, and is not bound by the Statute. „n the Cal. 
For the Owner of the Goods has Election, upon which Cunvenſſon to bring and in tbe 
the Action; But if the Time of Limitation be paſſed, he can ot have laſt Proviſo 
Detinue tor the Goods, becauſe the Cauſe of Action of Detinue was || 117 
mp after Time of Delivery, and ſo the Time to bring Action was 5 . v4 
gone; But in this Caſe, the Owner may ſeiſe the Goods tho. barr'd of Action. Point of De- 
2. It was faid, that the Converſion Ultra Mare is not of Neceſſity to be fendants be- 
taken as Converſion againſt the Plaintiff 3. It was not the Intention of 5 Pay god 
the Statute, that the Plaintiff ſhould be ty'd to bring Action upon the Thin cht 
Converſion Ultra [Mare] and be ty'd to a Time, when he cannot have Statute or 
Action againſt the Party, (he being Ultra Mare) and thereſore they not, the 
thought that when the Party comes into England, and he is then requir'd g“! 
to deliver it and he denies, but converted it before to his own Uſe, and Gar. the 
this within the Time of Limitation, that the Action was well brought; Plaintiff did 
but Crooke (abſente Richardſon) e contra. But it was adjudged for the not file an 
Plaintiff. After, in Eaſter Term, the Caſe was moved again, when Richard- 2 ; gr c 
ſon was preſent, and he was of Opinion with Crooke, whereupon Judg- tices held, 
ment was rr but it was not agreed by all for the firſt Point, that the that when it 
Statute of Limitations does not bar the Plaintiff of his Action, when is alleged, 
the Defendant was Ultra Mare, according to the Opinion of Whitlock 2 — 0 
and Jones. Jo. 152. Hill. ) Car. B. R. Swayne v. Stevens. ed from u 
| He ond Seas 

Primo Caroli, and that Tertio Caroli the Plaintiff required the Delivery and he reſuſed, and er the 
ſaid firſt Day of October converted them to his ctun proper Uſe, it ſhall be intended that the ſaid Goods came 
a ſecond Time to Defendant's Hands, and that they being in his Hands the Plaintiff required the Nelivery 0 
them, and that afterwards the ſame Day, be converted them, and that upon this Converſion the Plaintit 
had grounded his Action, and the Plaintiff had Election, upon which Converſion he would bring his 
Action; and then he is clearly out of the ſaid Statute of 21 12 the Action being brought within 
two Years after the laſt Converſion, and fo well brought; But Croke doubred, how this Action ſhould 
be maintained without ſhewing how they came to the Defendant's Hands, where it 1s allowed, that 
once he ſold them in 19 Jacobi, and converted the Money to his proper Uſe; and the Allegation, that 
he after refuſed to deliver, and converted them to his proper Uſe, without ſewing how he came to 
them, cannot be good. But the other three Tuſtices being againſt him they gave Rule, that Judgment 
ſhould be entered for the Plaintiff, unleſs &c. Cro. C 387 Mich 9 Car. B. K. Swayn v. Stephens. 


(P) Time 


| 
| 


Limitation. 


(P) Time limited. How to be computed. 


1. OND to make Aſſurance of Land, and if Obligee refuſes to ac; 

cept the Aſſurance, and ſhall make Regwe/t to have 1001. in Sa. 

tisfaction of it, then if upon ſuch Requeſt within 5 Months after he ay 

che 1001. that then &c. at the Day he retuſes the Aſſurance, and 10 Yar; 
afterwards he makes Requeſt to have the 1001. it was held, that a Requeſt 

at any Time during his Life was good. Cro. E. 136. Trin. 31 Eliz. B 

R. Boyton v. Andrews and Simpſon. e 

As if A. pro- 2. A. promi ſed B. that if he would make Apparel for his Wife, and. Pre. 
1 pare Saf and Lace tor it, he would pay tor the Stuff and making, as much 


as ſpould be required. B. brings Atlumplit, and ſbeus that he provided &: 

„ and the Value G. aud that reg uired 4 ſuch og oh to pay 7 — 
the 6 Years was within 6 Years before the Action; but the Promiſe was laid to be » 
ther wo Years before. Deiendant pleaded the Statute, and that Plaintiff did not 
Marriage; bring his Action within the 6 Years after che Promiſe. Upon a Demur- 
per 3 J. ibid. rer, Richardſon J. ſaid, that the Action ought to be brought within z 
139 Or if Years atter the Promiſe; But by the other 3 Juſtices, the 223 of 
if — Ar the Statute is within 6 Years after the Cauſe of Suit given, which is not 
+ until after Requeſt. Her. 138. Hill. 4 Car. C. B. Bill v. Lake. 


ſo much | 
after his Re- | | | | n | 
turn ee Rome, or other Place, from whence it is not impoſſible to return within 6 Years, the Payment 
ſhall be after the Return, and there is no Cauſe of Action before; and alſo the Promiſe and Requeſt are 
intire ; For the 7. is part of the Premiſe, and the Promiſe is not intire without the Requeſt. Thi. 
It was ſaid by Hedley, that there is a Difference where the Requeſt is neceſſary, and where it is 
alleged for Form only. As if I ſell a Horſe for 101. generally, and after the 6 Years bring an Aſſump- 
fit againſt the Vendee, and ſhew in the Declaration, that I was to be paid when I ſhould require it, & 
| licet ſæpius requiſitus, within the 6 Years &c. Here I ſhall be barr d; For it was due by the Contract, 
and the Requeſt is but formal. Or if a Man bring Action within the 6 Years, and afterwards is Non-ſuited 
for want of Requeſt ſhewn, hen it was neceſſary, and makes a new Requeſt after the 6 Years, and brings 
his Acl ien, it is good; which was granted by the Court. Ibid. | | | 


3. It a Man brings an Action within the 6 Years, and afterwards is 
Non-ſuited for want of Requeit ſhewn, where it is neceſſary, and makes 
new Requeſt after the 6 Tears, and brings his Action, it is good. Het. 139. 
Trin. 5 Car. C. B. in Caſe of Starkey v. Taylor. | * 
Cro. J. 294 4. Action was brought within the Time; Detendant is outlaw'd, and the 
$ C. 2 7 Time paſſes; and after the Outlawry is reverſed in C. B. for Default in the 
Ton deived Exigent. — Reſolved, that a new Writ brought within a Year after this 


that becauſe is good by the Statute, and ſo Judgment given in C. B. was affirmed. Hill. 
this Outlaw- 8 Car. B. R. Jo. 312. Lamb v. Finch. 


ry was not 80 | TAE 
reverſed by Error, but avoided by Plea, the firſt Original is not determined, but he might have proceeded 
thereupon ; and to begin a new Original, and in another County, [as in the Principal Caſe it was] is not Ac- 
cording to the 21 Jac. 16. nor within the Intent of the Statute. But the other 3 J. held neither the Va- 
rlance in the County, nor in the Damages laid (which in one Action was to 500 I. and in the later Action 
to 6001.) to be Material to the Action, it being tranſitory and averred to be for one and the ſame Cauſe, 
and that a Reverſal by any Means is ſufficient, and within the Statute. | oF: 


S. C. cited If an Aſumpſit be to do a Thing on Regue to indemnify, and a 
5 an 2 as to indem 

285 Gibb. Pamnification accrues not at one Tine, but Peel at one Time oY Par- 

| cel at ſeveral Times after, in this Caſe Plaintiff may have an entire Ac- 

tion after the laſt Time of Damnification, and thoꝰ Parcel was before tht 

6 Nears, and Parcel after within the 6 Years, yet the Action well lies not- 

— withſtanding the 21 Jac. 16. Jo. 330. Hill. 9 Car. B. R. Peck v. Ambler. 

S. C. Godbd. 6. Where the Promiſe is not made actually ro pay upon Requeſt, or ſo 

2 expreſſed in Words, yet where there was not any Cauſe of Breach of 


Shutford ſuch Promiſe or Ground of Action againſt the Defendant, until Requeſt 
v. Borough, to make Recompence (as in the Principal Caſeof A's Dog biting B's bone, 
| nts an 


7 
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| Imitation. I 17 
and A's deſiring B. to make what he could of the Sheep, and he would adjudged 


recompenceB. the Reſidue) until ſuchR equeſt A. did not know What to pay, that the Sta- 
nor was any Thing due; For the Duty ariſes from the Requeſt, and rhe Toe 33 


Non- payment aſter is the Cauſe of Action, and therefore the Action brought Bar; and 
within 6 Vears after ſuch Requeſt, tho' it be more than 6 Years after the ſaid, that it 


Promiſe, is well. Vid. Cro. Car. 139. Trin. 4 Car. B. R. Shuttford v. was . 


PenowW. B. R. in 

f 2 : ; ÞPeck's 
Caſe, and Hill. 16 Jac. in ill and Wade's Caſe, and the Meaning of the Statute of 21 Jac. was to 
bar the Plaintiff but from the Time that he had a compleat Cauſe of Action, ard that was not until 
the Requeſt made. And when divers Things are to be done and performed before a Man can have 
an Action, there all theſe Things ought to be compleated before the Action can be brought. And 
therefore, if a Man promiſe to pay J. S. 101. when he is married, or when he is returned from Rome, 
and ten Years after the Premiſe J. S. marrieth, or returneth from Rome, becauſe the Marriage or the 
Return from Rome are the Cauſes of the Action, the Party ſhall have fix Years after his Mar- 
riage, or return, to bring his Action, altho* the Promiſe was made ten Years before. And in the 
Principal Caſe, the Cauſe of Action is the Breach, and that cannot be until after the Requeſt made; 
and where a Requeſt is material, it ought to be ſhewed in Plæading. And ſo it was reſolved by the 
whole Court, (Nemine Contradicente) that the Action was well brought, and within the Time limited 
by the Statute. And Judgment was evtered for the Plaintiff. Godb. 437, 43S. Mich. 4 Car. B. R. 


Shutford and Borough's Caſe. 


A ag is to do a Thing upon Requeſt or Notice. The Statute of Limitations is not pleadable to the 
Promiſe, but to the Requet? or Notice; For the Action ariſes upon the Requeſt. 1 Lev. 48. Mich. 15 
Car. 2. B. R. TOE v. Martin.— Jo. 194. 329. Godb. 437. Shutford v. Borough. Mod. 89. 
Sid. 66. S. C. 


J. If an Action for Words is brought within 2 Years after the Loſs of 
Marriage, the Stature of Limitations is not pleadable, tho* the Words 
were ſpoke ten Years before, if the ſame Words are not actionable with- 
out the Loſs of Marriage. 1 Lev. 69 Trin. 14 Car. 2. B. R. Littleboy v. 
Wright. ths 

8. The Statute of Limitations ought to be accounted from the firſt Con- If a Trover 
veyſon, tho the Subſtance be deſtroyed, as tor killing Sheep &c. 2 Sid. P 3 
| 115.Mich. 1658. B. R. per Glyn Ch. J. in Caſe of Radetord v. Blud worth. , Cera 

| | | | frer, 

Statute cannot be pleaded. per Cur Fat. 99. Mich. 1 Ann. B. R. Mountague v. Land e 


9. The Statute of Limitations may be pleaded to an Action, if the Time 
be elapſed lefore the Day wherein the Bail is filed, tho' not beſore the firſt 
Day ot the Term wherein the Action is brought; For the Action ſhall 
not be ſaid to be depending till the Bail is filed. Vent. 135. Frin. 23 
Car. 2. B. R. Tatlow v. Bateman. —2 Lev. 13. S. C 2 

Io. It was rul'd, that where one was impriſoned for 13 Years together, 2 Show. 493. 
the Statute of Limitations ſhall not run upon him whilſt in Priſon ; bur S hors % 


he ſhall have * 6 Tears after Enlargement, to bring his Action. Comb. 26. Aldridge v. 


* 


Trin. 2 Jac. 2. B. R. Aldriſh v. Duke. Drake, ad- 
| judged for 
the Plaintiff —— 3 Mod. 1 10. S. C. by Name of Aldridge v. Duke, adjadged for the Plaintiff. 


And it having been moved in Arreſt of Judgment, that the Verdict, being general, was inconſiſtent with 
the Plaintiff's Replication; For that is within 6 Years, and the Verdict finds him Guilty of the Whole 
z Years in the Bern It was anſwered, that the Deferdant having pleaded Not Guilty at any 
Time cuithin the 6 Years, it the Verdict find him Guilty within that Time, it is agalpſt him. But if he had 
pleaded Not Guilty generally, then Damages mutt be for the 13 Years, tho) the Plaintiff of his own 
ſhewing had brought his Action for a Thing done beyond the Time limited by the Statute. And per 
Cur. If falſe Impriſonment be for 5 Years, and the Jury find the Defendant Guilty but for 2 Days, it 
Is a Treſpaſs within the Declaration. This Statute relates to a diſtinct, and not to a continued At ; For 
after 6 Years it will be difficult to prove a Treſpaſs * N. B. The Statute ſays but 4 Years; and 
% to the Pleading thereof ſee (S) Blackmore v. Tidderly. 8 


11. So of a Wounding, which was above 6 Tears ago. Comb. 26. in Caſe 
of Aldriſh v. Duke. Pl | gr 
12. Tho' the Cauſe of Action accrues before the Grant of Adminiſtrati- 4 Mod. 576 
on, yet the A ami niſtrator ſhall have 6 Nears from the Time of granting the Ad- "" SE a: 
miniftration, per Holt Ch. J. Carth. 337; Hill. 6 W. 3. B. R. in Caſe of 8. C. it 


Curry v. Stephenſon,—cires Cro. J. 60, 61. Sandford's Cate in Sathn's Caſe. thers is wo, 
| | xec titor, the 


Statnte will not take Place ti! Admiriſtration is taken out. , 2 Vern. 695. Trin. 1715, Jol.ifte v. Pit and 
hiſt H h 13 Cours 


litler. 


ben 


c 


— 


6 
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Idence of a new Promiſe. 12 Mod. 577, 578. 


118 Limitation. 


13. Count as Adminiſtrator for Money received to the Uſe of Baron 450 
Feme, as Adminiſtratrix of A. B. &c. the Detendant pleads Non-aflum 
fit infra ſex Annos; the Plaintiff replies, and ſhews that A. B. died ſuch 
a Vear and Day, and that the Defendant received the Money immediatel 
after his Death, which was more than 6 Tears paſſed ; but that Adminif. 
tration was committed ſuch a. Year and Day, which was fra ſex Anngs . 
upon which the Deſendant demurred, becaule it was a Departure; the Court 
ſeemed to incline, that it not being 6 Years after the Adminiſtration 
tho the Money was received before, yet it would be no Bar within the 
Statute, according to the Reaſon of Saffin's Caſe. Skin. 555. Mich, 6 

W. & M. B. R. Curry v. Stevenſon. _ 

Cro. E. 548. 14. A. gives to B. a Note for 1001. payable on demand; this is a preſent 

_— Lan- Duty, and the Difference is, where the Debt is to ariſe on a Collateral Af 


In an Indeb' to be done. Gibb. 289. Trin. 5 Geo. 2. B. R. Wilcox v. Huggins. 
Aſſumpſit, 1 

the Plaintiff declared on a Premiſe io poy on Demand; and Non- aſſumpſit infra ſex Annos was pleaded, tg 
which Plaintiff demurred ; becauie declaring on a Promiſe on demand, he thought nothing was 4 
till Demand; and that Defendant ſhould have pleaded Non- aſſumpſit infra ſex Annos after Demand, or that 
no Demand was within 6 Years. Per Cur. If the Promiſe were for a Collateral Thing, which would create 
no Debt till Demand, it might be ſo ; but here it is an Indebitatus Aſſumpſit, which ſhews a Debt at the 
Time "ow the Promiſe ; therefore the Plea is good. Jud* nifi pro Def 12 Mod. 444. Hill. 12 W. z. Col. 
Ins v. nning d / 


8 . ——_ 


(Q) Avoided and Action Reſtored. By what AQ, 
| Fe- f- Yom . u A Souelen cn * | 

1. TA] HERE a Man is indebted to another for divers Wares, and the 

* Debt is ſuperannuated according to the Statute of 21 Jac. 

cap. 16. and afterwards they account together, and the Party is found to be in- 
debted unto the other in ſo much Money tor ſuch Wares, in that Caſe, altho 

the Party were without Remedy before, yet now he may have Debt upon 
Accompr, becauſe now he is not bound to ſhew the Particulars, but it is 
ſufficient to ſay, that the Defendant was indebted to the Plaintiff upon 

8 e t, pro diverſis Mercimoniis &c. per Reeve and Foſter J. Mar. 


| F. pl. 182. Paſch. 11 Car. White v. Grubbe. 
* Ch. Prec. 2. A Promiſe of Payment within 6 Years, tho' the Debt was contracted 
385. Paſch. Jong before, will evade the Statute of Limitations. Bur Confeſſion, or + 


425 3 only Acknowledgment that he ow'd the Plaintiff fo much will not do it. 


Brown. — 2 Show. 126. Trin. 32 Car. 2. B. R. Dickſon v. Thomſon. 

12 Mod. 557. : 

Mich. 13 W. 3. in Caſe of Hayward v. Kinſey. 1 Ch. Prec. 386. An Acknowledgment with. 
out a Promiſe is an Evidence of a new Promiſe. Carth. 471. in Caſe of Heylin v. Haſtings. 
Promiſe after the 6 Years brings the Matter out of the Statute of Limitations; + Owning the Debt does 
not go ſo far, but is Evidence of a Promiſe, agreed per all the Lagos of England. 6 Mod. 309 
Mich. 3 Ann. B. R. Dean v. Crane. + 12 Mod. 224. Heylin v. Haſtings. After the 6 Years 
a Promiſe is made to the Executor, who declares of a Promiſe made to the Teftator ; Declaration of Promilc 
to himſelf might have been good; But per all the Judges of England, the Evidence did not maintain 
the Declaration. 6 Mod. 310. Mich. 3 Ann. B. R. Dean v. Crane. 1 Salk. 28 Dean v. Crave. 
11 Mod. 37. Green v. Crane If the Defendant do but own the Debt within 6 Years, it is Evi. 
But after the 6 Years a bare Acknowledgment 0 


the Debt without a Promiſe to pay, has been ruled not to be 5448 22 it out of the Statute. Chan. 


Prec. 386. in Caſe of Andrews v. Brown. . Ros 35 

3 . Hee —_ 57 -, e e ee 
S. C. cited 3. Prove the Debt af 2 7 pay 25 uch cond a4 fla T6 will 
”n I bring the Caſe out of the Statute of Limitations, upon proving the De- 
laid, that in livery of the Goods at any Time. 1 Salk. 29. Hill 10 W. 3. B. R. 
thas Caſe Heyling v. Haſtings ——$ Mod. 425, 426. S. P. ſeems to be S. C. 
there was an We, | | | 
expreſs Promiſe which the Plaintiff declared, viz. I d 0 am Thi ve it and | 
ON hay Sug AE, Proc was after the 6 Years, » 9 {ary Chg Min Mod. 
223. 8. C. and P. 1 | W * 


* 7 
RE 


K* 


Limitation, 119 


ſl 


An Executor durante Minuritate brought an Aſumpſit, and pendin 
it Ts Infant came of Age, and brought a new Wh — ti 715 
Non-aſſump/t infra ſex Annos was pleaded, and this Matter fer forth in 
che Replication, and Judgment tor the Plaintiff, Arg. 12 Mod. 551. 
Mich. 13 W. 3. in Cafe ot Hayward v. Kenſey. cited as 'Thorough- 
good's Caſe in C. B. Trin. 8 W. 3. Rot. 370. | | 

5. So it one be out lau d, and within 6 Years after he reverſes it, and 
then after the 6 Tears a new Writ is brought, the Statute is no Plea. 12 

od. 571. 
1 6. ita Debtor by Note or Book after 6 Years puts out an Advertiſe- Abr. Equ. 
ment in any News Paper, ſummoning in all Perſons to whom he is indebr- Caſes 305. 
ed, and that they ſhall be paid, this will revive the Right, and bring out 5. O — . K 
of the Statute Debrs before barred by it. Paſch. 1 14. Ch. Prec. 385. Bey Note 
in Caſe of Andrews v. Brown. | in 1688, pay- 


| | able to J. S. 
or Bearer, which had been much handed about, and at length came to the Hands of the Plaintiff, A. 
became a Bankrupt and died, and long after A's Death, and alſo after 6 Years D. the Executor of A. re- 
covered a Debt due to A. of 5000!. and put out an Advertiſement in the Gazette, for all Perſons who had 
any Debts owing from A! to come to him and make them out, and they ſhould be paid. J. S. brought 
a pill againſt the Executor of D. to be paid, and had a Decree for 300 J. which was the Money due by 
the Note, and Intereſt allowed from the Time of the Bill brought. Chan. Prec. 385. Paſch. 1714. 
Andrews v. Brown. | | 


J. If a Debtor by Will directs the Payment of all his Delts, this revives S. P. and tho 
a Debt barred by the Statute ; ſo that his Executors mutt pay it. Ch: 9 ws _ 
Prec. 385. Paſch. 1914. Andrews v. Brown. ed that De- 


fendant's 
Plea of the 


Statute was good, and that the Law extinguiſhes the Debt ; For that a Right without a Remedy is an 
Abſurdity. But Ld. Chancellor faid, that the Statute is not an Extinguiſhment of the Debt, but the 
ſame 1s P in Conſcience, and that a Promiſe in ſuch Caſe is not to be conſidered as a new 
one, but as a Re-continuance of the old. Sel. Ch. Cafes in Ld. King's Time. 57. Trin. 11 Geo. 1. 
Blackway v. E. of Strafford. | | | 

8. If a Creditor ſues out a Latitat againſt J. S. and continues it, and Carth. 234. 
Defendant dies, Plaintiff may bring a Bill in Equity againſt the Executor 

of 8 Plaintiff need not go on in the old Action; and the Statute 

of Limitations is no Bar. Vid. 2 Vern. R. 695. Trin. 1715. Jollifte v. 


itt and Whiſtler. E. LL 2 lee, bee, Ave Ca IF Pac 
| heb TTT 


2 * * 


(R) In what Caſes the Satute muſt be pleaded, or may be 
given in Evidence. 


I, HEN it is apparent within the Record, that the Action is brought 

after the 6 Tears certainly, the Court faid, they did not doubt 
bur the Statute ought to be ſhewn in Arreſt of Judgment. But the Doubt 
is, whether when a'General Iſſue is pleaded in Afſſumpſit or Treſpaſs, and it does 
not appear in the Aſſumpſit or Treſpaſs, that it was above the 6 Years, the Sta- 
ture now may be given in Evidence. Her. 139. Hill. 4 Car. C. B. in Caſe 
of Bill v. Lake. ES UF a gh als e e e 
2. In Aſſumpſit, after Verdict for the Plaintiff, it was moved in Arreſt S. C. PE 
of Judgment, that the Promiſe is alleged to be made beyond the Time 77: — 1 BY 
limited in the Statute of 21 Jacobi, and the Action is not brought within "+ ee 
the Time limited thereby; and all the Court held, if it appear ſo by the — Upon a 
Plaintiff *s own ſbewing, that the Action is not brought within the Time i- like ho 
mited by the Starute, the Plaintiff cannot maintain his Action, bur Judg- {ones ane 7 
ment ſhall-be given againſt him; or if the Contra? in the Aſſumplit or conceived 
Debt be alleged to be within the Time limited by the Statute ; and upon that the De- 
Non- debet or Non- aſſumpſit 8 it appears upon the Evidence, that fendant 
the Aſſumpſit or Contract was beyond the Time limited, the Action lies not, 3 
and the Defendant ſhall take Advantage thereof, if it be ſpecially found by vantage of 
the Jury. For the Statute is in the Negative, that he ſhall not an en Nig Statute, 
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Promiſe after the 6 Years brings the Matter out of the Statute of Limitations; + Owning the Debt does 


the Declaration. 6 Mod. 310. Mich. 3 Ann. B. R. Dean v. Crane. 
II Mod. 37. Green v. Crane. 


n Py * n 2&4. Sl. rea 


Limitation. 


” 


118 


Cro. E. 548. 14. A. gives to B. a Note for 1001. payable on demand; this is a preſent 


Ann.... 


13. Count as Adminiſtrator for Money received to the Uſe of Baron 4g 
Feme, as Adminiſtratrix of A. B. &c. the Detendant pleads N on- aſſump- 
fit infra ſex Annos; the Plaintiff replies, and ſhews that A. B. died ſuch 
a Year and Day, and that the Defendant received the Money immediately 
after his Death, which was more than 6 Tears paſſed 3 but that Adminiſ. 


tration was committed ſuch a Year, and Day, which was infra ſex An 
upon which theDetendant demurred, becaule it was a Departure; the Court 
ſeemed to incline, that it not being 6 Years after the Ad miniſtration 
tho the Money was received before, yet it would be no Bar within the 
Statute, according to the Reaſon of Saffin's Caſe. Skin. 555. Mich, 6 
W. & M. B. R. Curry v. Stevenſon. _ 


_—_ En- Duty, and the Difference is, where the Debt is to ariſe on a Collateral Ag 
In an Indeb' to be done. Gibb. 289. Trin. 5 Geo. 2. B. R. Wilcox v. Huggins. 
Aſumpſit, 

the Plaintiff declared on a Premiſe i pay on Demand; and Non-afſumpſit infra ſex Annos was pleaded, to 
which Plaintiff demurred ; becauic declaring on a Promiſe on demand, he thought nothing was due 
till Demand; and that Defendant ſhould have pleadedNon-afſumpfit infra ſex Annos after Demand, or that 
no Demand was within 6 Years. Per Cur. If the Promiſe were for a Collateral Thing, cbich would create 
no Debt till Demand, it might be ſo ; but here it is an Indebitatus Aſſumpfit, which ſhews a Debt at the 
Time of the Promiſe ; therefore the Plea is good. Jud' nifi pro Def 12 Mod. 444. Hill. 12 W. z. Col 
ins V. Benning > | | 6 | 


* ; EE ** 8 - * — 


(Q) Axoided and Action Reſtored. By what Act. 

| Foe f- on g © A Sorelen et © | 

I. HERE a Man is indebted to another for divers Wares, and the 

Debt is ſuperannuated according to the Statute of 21 Jac. 

cap. 16. and afterwards they account together, and the Party is found to be in- 

debted unto the other in ſo much Money for ſuch Wares, in that Caſe, altho 

the Party were without Remedy before, yet now he may have Debt upon 

Accompr, becauſe now he is not bound to ſhew the Particulars, but it is 

ſufficient to ſay, that the Defendant was indebted to the Plaintiff upon 

Accompt, pro diverſis Mercimoniis &c. per Reeve and Foſter J. Mar. 
165. pl. 182. Paſch. 17 Car. White v. Grubbe. 

* Ch. Prec. 2. A Promiſe of Payment within 6 Years, tho' the Debt was contracted 

385. F og long before, will evade the Statute of Limitations. But Confeſſion, or f 

died, only Acknowledgment that he ow'd the Plaintiff fo much will not do it. 


Brown 2 Show. 126. Trin. 32 Car. 2. B. R. Dickſon v. Thomſon. 


12 Mod. 557. ö | 
Mich. 1 W. 3. in Caſe of Hayward v. Kinſey— 1 Ch. Prec. 386. An Acknowledgment _ 


out a Promiſe is an Evidence of a new Promiſe. Carth. 471. in Caſe of Heylin v. Haſtings. 


not go ſo far, but is Evidence of a Promiſe, e per all the Lachdos of England. 6 Mod. 30g. 
Mich. 3 Ann. B. R. Dean v. Crane. + 12 Mod. 224. Heylin v. Haſtings. After the 6 Years 
a Promiſe is made to the Executor, who declares of a Promiſe made to the Teftator ; Declaration of Promiſe 
to himſelf might have been good; But per all the Judges of England, the Evidence did not maintain 
1 Salk. 28 Dean v. Crane. 
If the Defendant do but own the Debt within 6 Years, it is Evi. 
dence of a new Promiſe. 12 Mod. 577, 578. But after the 6 Years a bare Acknowledgment of 
the Debt without a Promiſe to pay, has been ruled not to be 59 48 pens it out of the Statute. Chan. 


Prec. 386. in Caſe of Andrews v. Brown. , L 2 35 

9 %%CÄÄÜ Al 
S. C. cited 3. Prove the Debt and Til pay fol? füch condftioffal Promiſe will 
ly ag bring the Caſe our of the Statute of Limitations, upon proving the De- 
feid. that in livery of the Goods at any Time. 1 Salk. 29. Hill. 10 W. 3. B. R 
that Caſe Heyling v. Haſtings. 5 Mod. 425, 426. S. P. ſeems to be 8. C. 


there was an 


expreſs Promiſe, upon which the Plaintiff declared, viz. J deny that I owe yeu any T hing, prove it and 1 
will pay you, 
223. J. 


This Promiſe was after the 6 Years, to the Executors. Carth. 470. 8. —12 Mod. 


C. and P. 


Limitation. 119 
An Executor durante Minuritate brought an Aſſump/it, and pendin 
ir the Infant came of Age, and brought a new nene, * 4 
Non-aſſump/it infra ſex Annos was pleaded, and this Matter fer forth in 
che Replication, and judgment for the Plaintiff, Arg. 12 Mod. 551. 
Mich. 13 W. 3. in Caſe ot Hayward v. Kenſey.——cited as Thorough- 
' Caſe in C. B. Trin. 8 W. 3. Rot. 370. | 
5. So if one be out/aw'd, and within 6 Years after he reverſes it, and 
then after the 6 Tears a new Writ is brought, the Statute is no Plea. 12 
od. 571. 
1 6. it a Debtor by Note or Book after 6 Yeats puts out an Advertiſe- Abr. Equ. 
ment in any News Paper, ſummoning in all Perſons to whom he is indebt- Caſes 305. 
ed, and that they thall be paid, this will revive the Right, and bring out S. . A. 
of the Stature Debts before barred by ir. Paſch. 1114. Ch. Prec. 385. Fuer: . 
in Caſe of Andrews v. Brown. Ins 1608; mary 


| * | able to J. S. 
or Bearer, which had been much handed about, and at length came to the Hands of the Plaintiff. A. 


became a Bankrupt and died, and long after A's Death, and alſo after 6 Years D. the Executor of A. re- 
covered a Debt due to A. of 5000 /. and put out an Advertiſement in the Gazette, for all Perſons: who had 
any Debts owing from A! to come to him and make them out, and they ſhould be paid. J. S. brought 
a pill againſt the Executor of D. to be paid, and had a Decree for $007. which was the Money due by 
the Note, and Intereſt allowed from the Time of the Bill brought. Chan. Prec. 385. Paſch. 1714. 
Andrews v. Brown. py 


J. If a Debtor by Will directs the Payment of all his Delts, this revives S. P. and tho 
a Debt barred by the Statute ; ſo that his Executors muſt pay it. Ch. ic, Mas infiſt- 
Prec. 385. Paſch. 1914. Andrews v. Brown. ed that De- 


fendant's 


3 | Plea of the 
Statute was good, and that the Law extinguiſhes the Debt; For that a Right without a Remedy is an 


Abſurdity. But Ld. Chancellor faid, that the Statute is not an Extinguiſhment of the Debt, but the 
ſame is — in Conſcience, and that a Promiſe in ſuch Caſe is not to be conſidered as a new 
one, but as a Re-continuance of the old. Sel. Ch. Cafes in Ld. King's Time. 57. Trin. 11 Geo. 1. 


Blackway v. E. of Strafford. | 
8. If a Creditor ſues out a Latitat againſt J. S. and continues it, and Carth. 234. 
Defendant dies, Plaintiff may bring a Bill in Equity againſt the Executor 
of E Plaintiff need not go on in the old Action; and the Statute 
of Limitations is no Bar. Vid. 2 Vern. R. 695. Trin. 1115. Jollifte v. 


Titt and Whiſtler. Le Par FL Aue. Aa , C47 35. ee, 


.... fo 2% 0 of Pfr et ie 20. 


"I 


” 


(R) In what Caſes the Statute muſt be pheaded, or may be 


given in Evidence. 


I, HEN it is apparent within the Record, that the Action is brought 
after the 6 Tears certainly, the Court ſaid, they did not doubt 

but the Statute ought to be ſhewn in Arreft of Judgment! But the Doubt 
is, whether when a General Iſſue is pleaded in Afumpſit or Treſpaſs, and it does 
avt appear in the Aſſump/it or Treſpaſs, that it was above the 6 Years, the Sta- 
ture now may be given in Evidence. Her. 139. Hill. 4 Car. C. B. in Caſe 
of Bill v. EA | | 05 3 

2. In Aſſumpſit, after Verdict for the Plaintiff, it was moved in Arreſt S. C. Het. 
of Judgment, that the Promiſe is alleged to be made beyond the Time 111. 88 
limited in the Statute of 2x Jacobi, and the Action is not brought within Adjornatur. 
the Time limited thereby; and all the Court held, if it appear ſo by the Upon a 
Plaintiff *s own ſbewing, that the Action is not brought within the Time li. like Point, 
mited by the Statute, the Plaintiff cannot maintain his Action, but Judg- 88 7 
ment ſhall be given againſt him; or if the Contratt in the Aſſumplit or conceived 
Debt be alleged to be within the Time limited by the Statute ; and upon that the De- 
Non-debet or Non-aflumpſir winger it appears upon the Evidence, that fendant 
the Aſſumpſit or Contract Was gon the Time limited, the Action lies not I 


and the Defendant ſhall rake Advantage thereof, if it be ſpecially found by badge of 


vantage of 


'he Fury. For the Statute is in the Negative, that he ſha} nor e this Ptatute, 
[RA _—_ b 10C | 


argued, but 
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120 Limitation. 


7 . . = . " WRAY e e ©67"s TER 
unless he had ſuch an Action, but within the Time limited by the Statute; But in the 


pleaded It, Principal Cafe it appeared upon the View of the Record, that the Action 


or had de- a . 4 , 
murred Was brought within the Time limited; and therefore it was adjudged 


thereupon ; for the Plaintiff. Cro. C. 115. Trin. 4 Car. B. R. Brown v. Hancock. 
becauſe the | 

ſaid Statute hath divers Exceptions; ſo that if it be brought after the Time, yet if the Plaintiff Were 
an Infant or Feme Covert &c. it were well enough. But Hide Ch. J. and Croke conceived, foraſmuc}, 
as it appeareth by the Plaintiff's own ſhewing in his Declaration, that it is out of the Limitation of 
the Statute ; and the Statute is in the Negative, that it ſhall not be brought ar all, unleſs it be brought 
within the Time limited by the Statute ; therefore the Defendant ſhall have Advantage thereof þ 
Exception, withour pleading ; whereupon the Court would further adviſe. Cro. C. 163. Mich, 5 Cal 
B. R. Trankerſley v. Robinſon ———>0 in Action for Fords ſpoke more than two Years before, be. 
cauſe Defendant had admitted the Action, and not pleaded the Statute 21 Jac. but had pleaded Nor 
Guilty, Jones and Berkley J. held, that the Plaintiff ought to have Judgment; becauſe the Defend. 
ant hath not pleaded the Statute of Limitations ; For there may be divers Cauſes, that he could not 
bring the Action before this Time, viz. That he was in Priſon, or within Age, or beyond Sea, or 
that he had ſued the Defendant to Outlawry, and the Defendant had reverſed the Outlawry, and this 


Action brought within a Year after the Reverſirg of the Outlawry, (as in Truth the Caſe was) for 


then. the Action is well brought. But Adams moved, that he ſhould have then ſhewn it in his Decla- 
ration. But it was adjudged for the Plaintiff. Cro. C. 381, Mich. 10 Car. B. R. Stile v. Finch. 
S. P. But Jones and Berkeley J. held, that he ſhall not now have Advantage thereof: And Jones aid 
that he knew it had been ſo ruled twice in the Time of the Lord Lea Chief J. and in the Time of 
Sir Randall Crew Ch. J. For otherwiſe there ſhould be a Miſchief in this Court more than in another 
Court in the Common Bench, where they | gene by Original and Outlawry ; and if the Outlayry 
be reverſed, the Statute aids the Plaintiff. But here they 3 by Latitat, whereby the Cauſe of 
the Action doth not appear, and may peradventure divers Y ears continue by Proceſs before the Defend- 
ant may be arreſted ; and the Plaintiff in his Declaration need not ſhew the Cauſe wherefore he did 
not commence his Suit ſooner ; for if he ſhould do fo, the Declaration would be more prolix than would 
be convenient. But if the Defendant pleads the Statute 21 Jac. then the Plaintiff by the Replication 
ought to ſhew good Cauſe, why he did not bring his Action within the Time limited by the Statute; 
otherwiſe he is barred : For the Statute allows of many Impediments, viz. Infancy, mpriſonment, 
Ouſter le mere, and others therein mentioned, which ſhall be ſufficient Cauſes, that the Action was 
not brought ſooner. But Croke doubted thereof, becauſe by his own ſhewing it appears that the 
Action is not brought within the Time limited by the Statute ; and the Statute is in the egative, that 
it ſhall not be brought but within the Time; ſo the Court, Ex Officio, ought to abate it, unleſs he 
had ſhewn wherefore it was not brought within the Time. But by the Opinion of the other Juſtices, it 
was adjudged for the Plaintiff, nnleſs other Cauſe &c. Cro. C. 404, 405. Paſch. 11 Car. B. R. Hawk. 
ins v. Billhead. de 

A Promiſe was made 7 Years ſince, to pay Money within three Months after. The Defendant pleaded 
Non-aſſumpſit infra ſex Annos ante Exhibitionem Bille, whereas it ſhould have been Cauſa Attionis non ac- 
crevit infra ſex Annos; tho in this Caſe it appears within the Declaration that the Time of Payment 
was not within the 6 Years before; yet becauſe the Defendant had not pleaded it, he cannot have 
Advantage of it. Vent. 191. Hill. 23 & 24 Car. 2. B. R. Puckle v. Moore. Mod. 89. Mich. 22 
Car. 2. B. R. S. P. and tho' it differs as to the Term and Year of the King, yet ſeems to be S. C. and 
it was there urged» that the Non-aſſumpſit infra ſex Annos relates to the Time of Payment as well 
as to the Promiſe ; But Hale Ch. J. faid, that could not be. And Twiſden J ſaid, that if I promiſe 
to do a Thing upon Requeſt, and the Promiſe was made ) Years ago, and the Requeſt Yeſterday, I 


cannot plead the Statute ; but if the Requeſt was 6 Years ago, it muſt be pleaded ſpecially, viz. That 


Cauſa Attionis was above 6 Years ſince —_——Formerly it was held, That the Party ſhould not take 
Advantage of the Statute of Limitations without pleading it; But ad the Laco is othereiſe ; per Cur. 
10 Mod. 313. Paſch. 1 Geo. 1. B. R. in Caſe of Stafford v. Forcer. TY 


3. The Plaintiff declares as Executor of A. of a Promiſe made 30 Tears 
before The Detendant pleads Non-aſſump/it infra ſex Annos. The Plaintilt 
replies, that he aſſumed within 6 Tears. The Defendant re-joins as be- 
tore, and Iſſue was joined upon it, and found for the Plaintiff And it 
was moved in Arreſt of Judgment, becauſe the Plaintiff in his Replicas 
tion hath departed from his Count, and cited Cro. Car. 228. Tyler b. 
Watts. Hide Ch. J. Twiſden and W indham J. were for the Plaiacitt. Be- 
_ cauſe if the Defendant had demurred upon the eplication, it had been tor 
the Defendant; but here he hath joined Iſſue, and therefore good. Key- 
ling J. for the Defendant; becauſe che Plaintiff ought to have given an 
Account of rhe Time betwixt the Time laid in the Count and the Re- 
N but after Judgment was given ſor the Plaintiff. Raym. 86. 
Mich. 15 Car. 2. B. R. Lee v. Raynes. 
If Aſſumpſit 4. The Statute of Limitations muſt be pleaded, as all Matters of Lav 
be br 1 muſt which do not go to the Gift of Action, but to the Diſchage of it. 6. 
ae a 


Years before, | 
no Benefit ſhall be had of the Statute of Limitations without pleading it. 1 Lev. 110. Mich. 15 _ 


' . 
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4 Time, and for that Reaſon the Wrir is ill, and the judgment given 


Ded and Money upon Requeſt, but did not count of any Requeſt made; and | 
4 = = * 53 o . A 9 
Ws upon this Defendant demurr'd. And it was moved, that this Action lay promiſe to 


actual Requeſt before made; and of this Opinion was all the Court, for 


22 eee 


Limitation. „„ 


— — oi, N - « _ — 
B. R. Lee v. Rogers. —— Formerly it was held, that the Parties ſhould not take Advantage of the 
Statute of Limitations without pleadin it. Fut the Law is now otherwiſe, per Cur. 10 Mod. 215 cites 
' Salk. 28. Dean v. Crane and 29. Heylin v. Haltings. al. 


5. In Debt for Rent on Mil debet pleaded, the Statute of Limitations 
av be given in Evidence; For the Statute has made it no Debt at the 
Time of the Plea pleaded ; the Words of which are in the preſent Tenſe; 
But in Caſe, on Non Aſſumpfit, the Statute of Limitations hath nor been 
ven in Evidence, for it ſpeaks of a Time paſt, and relates to the Time 
of making rhe Promiſe. 1 Salk: 278. Anon. Coram Holt Ch. J. at Hert- 


ford. 1690. 


(S) Pleadings. 


1, RIT of Right bore Tefte 2oth February, 6 Far. and the Declara- Yelv. 2rt. 


f Exolees ne | er 8. C ind P. 
tion of the Explees was alledged in the Time of Queen Elizabeth, Nr 


of the Seifin 0 the Demandant himpelf 3 whereas, by the Statute 32 H. 8. the plaintift 
cap, 2. a Writ of Right of his own Seiſm cannot be but within had counted of 
zo Years before the Writ brought; And this Seiſin may be before that his own P./- 
ſeſſion in the 
thereupon is erroneous ; And for this Cauſe chiefly the Judgment was re- 4% 9 7 
. 75 ggeneral- 
verſed. Cro. J. 293. Mich 9 Jac. B. R. Lilburn v. Heron. ly, it had 
[& | | been good; 
For it appears to the Court judicially, that it is within 30 Years, in as much as the King has not reign- 
4 ſo long, but Queen Elizabeth reigned 40 Years and more. 


2. Action on the Caſe was brought, upon a Promiſe to re- deliver ſuch a 8 175 8. 
ſtated, as 


ere, of a 


not without actual Requeſt made. And a Difference was taken between deliver a 


an Action to recover the Thing itſelf only, and an Action to recover Da- Deed, 2nd 
ay 40 l. on 


mages 3 As Plaintiff might have brought Detinue tor the Deed, without R 


equeſt; but 


— 


ſutficient Requeſt, where only the Thing itſelf is to be recovered. But Defendant 


where the Action is to recover Damages, there it does not lie, without ded Non 
rominur 


any Requeſt made before; For the bringing the Action amounts to a ſays, that the 


within 6 


- which Judgment was given againſt the Plaintiff. Sid. 66. Mich. 13 Car. Years. to 


B. R. Ward v. Martine. which the 
Plaintiffde- 


murred, as no good Plea to the one, and good to the other, which on generalDemurrer by the Plaintiff, 
cannot be good. And ibid. pag. 197. reports, that it was adjudged for the Plaintiff, But the Caſe in Keb. 
is by the Name of Web v. Wartm.—S. C Lev. 48. by Nats of M ebb v. Martin. But there it is 
ſtated, that the Aſſumpſit was, in Conſideration of the Delivery of aDeed by Plaintiff toDefendant the De- 
tendant aſſumed zo re- deliver the Deed upon Requeſt ; And alſo, in Conſideration that Plaintiff bad delivered 
to him another Deed, the Defendant promiſed to pay him 40 J. and alleged the Delivery of the firſt Deed ; 
and tho ſuch a Day after he made Re ue ſt, he had not delivered the frſt Deed, nor paid the 40 J. Defendant 
pleaded the Statute, and that Non As ſit infra 6 Annos before the Action brought. Plaintift demur- 
red, becauſe the Cauſe of Action, as ay firſt, did not ariſe upon the Promiſe but upon a Refuſal af- 
ter Requeſt, and the Requeſt was within ſix Years, and ſo held the Court. Then it was moved, that 
the Payment of the 40 l. was to be without Requeſt, and ſo the Plea good as to that. Bur it was an- 
ſwered, that the Plea being intire to bothParts of the Declaration, and ill in part, is ill in all; Uron which 
it was adjourned. But afterwards the Court held the Plea ill in the whole, for the Reaſon alleged. 
— mY cited a Caſe of Bridges v. Ade to have been ſo adjudged, and gave Judgment for the Plain- 
or all. | 


3. Aſſumpſit upon a Promiſe, I June, 1 W & M. the Defendant. plead- wo nag 


ed Non Aſſump/it infra ſex Aunos ante Impetrationem Brevis Originals, up- ſolved, that 

on which the Plaintiti demurred ; And now it was argued tor the Plain- ſince the Sta- 

tiff, that this Plea, tho' it was the uſual way of pleading before the Sta- rute is, that 

cute of the firſt of thisKing by which it is enacted, That rem the loi h of e- thoſe Days 

cemb : * , » 3 h ſhall not be 

cer, (Which was the Day that King James depaà ted, l the 12th of any part of 
| I | | \ 


5 March, the Time, 


)J 


And a Tali- : 


* 
_ _ - —— ñ a — — — 2 —— — — 5 . _ 
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therefore March, 1688, when the now King aſſumed the Government) /ha!} inn 
leadin 7 1 ö. NN. 4 | | cer Abt be 
n Af. acc cunted any part of the 7. me, within which any Perſon, by Virtue of the Sta. 
lumpſfit infra lite of Limitations, might bring his Act ion, but that he ſhall have ſo much 
ſex Annos, is Allowance of Time, as is from the 10th of December, to the 12th of Marc 
to be uncer- fur bringing bis Action, which Time contains 92 Days, and therefore rh. 
ſtcod of fi 8 8 9 : - F ef re the 
r gs Plea now ought to be pleaded, NVon Aſſumpſit infra ſex Annos, and 92 
lu ve of Days; and ſo it has been pleaded ſince this Statute, Vet by all the Cour: 
thoſe Days rhe Plea is good, and they would nor alter the former way of Pleading , 
5 * 11 Bur if che Caſe be ſo, that tho he has not promiſed Within the 6 Year, 
Feb ard 13 but has promiſed within the 6 Years and 92 Days, this ſhall come in þ; 


SP. Ang the Replication. 3 Lev. 283. Trin. 2 W. & M. C. B. Snode v. Ward. 


that of late | | | | | 
Years, the general Pleading of Non Aſſumpſit infra ſex Annos has been allowed. 2 Vent. 18 
Trin. 2 W. & M. C. B. Godfrey v. Ward. 5 


In an Indeb. In an Iadlebitatꝰ Aſſmpſit for Goods ſold ; The Defendant pleaded t 
ON IE Nos * ot Me The laintiff replied, that before the 6 Fears Sa 
Aas of in Our, he brought an Original in Treſpaſs againſt che Defendant, ea Thtentin, 
Original in to declare againſt the Defendant, iu an Aﬀumpfi ſecund Conſuetud'. Cur, de 
Treſpaſs, Tempore cujus &c. The Defendant ſaid, chat there was No ſich Record 
ANT And the Plaintiff” produced an Original in Treſpaſs, liv within the 
Intentions Time, againſt the Defendant and two others, and it was in Treſpaſs and 4. 
quod przdic- ſaullt in London. And it was moved, that this Record did not make good 
tus J. C. the Replication. For it is againſt three, and it ſhould have been in, 
8 Clauſum fregit; For that was ſaid to be the Courſe of the Court, to de- 
tur Kc. and Clare in any Thing upon ſuch a Writ; But the Prothonotary informed 
that the the Court, that the Original being in London, the Curſitor would not 
Plaintiff make a Clauſum fregit into London, (for which no Reaſon was given, 
3 and that therefore, tho in other Counties it 1s to be a Clauſum fregit, yet 
him & It Treſpaſs and Inſult would do in this Caſe, and fo was the conſtant Prac- 
was faid to tice. And the Plaintiff's Replication is, that he brought an Original in 
be according Treſpaſs generally; ſo it may be applied to this, and 1t 1s not material, 
EY tho? others be joined in rhe Writ with the Detendant. But the Court 
declare in doubted of the Practice. Vent. 193, 194. Trin. 2 W & M. in C. B. Nor- 
any Action Wood v. Woodly. | 


upon a Clau- 
ſum fregit, as they do upon a Latitat in B. R. The Court agreed the Practice; but whether this was 
ſufficiently ſer forth in the Replication [was doubted] for it ment ions nothing of the Courſe of the Court, but 


is only, that he proſecuted ſuch a Writ, Ea Intentione, to declare. And the Court, being informed that 


* 


there were a great many Precedents in this Manner, appointed them to be locked into. Et Adjer- 
natur. 2 Vent. 259. Mich. 2 W. & M. C. B. Every v. Carter. | 


S.C. Show. 5. Aſſumpſit for Fees due to an Attorney; The Deſendant pleaded Nur 
365-7 M + Aſamp/it infra ſex An nos. The Plaintiff replied, that on ſuch a Day, two 
Adjornatur. Years before he had ſued out an Attachment of Privilege againſt the De- 
And Holt fendant, upon which Wrir, Taliter proceſſum fait, that rhe Defendant, 


Ch J. ſaid, (on ſuch a Day) in Hillary Term, Anno 2 Willi Sc. appeared, and the Plain- 


chat an At- tiff declared againſt him Modo & Forma Sc. And upon a Demurrer to this 


Priollege ot Replication ir was held ill, becauſe the Plaintiff did not ſet forth any 
but as a La- Coutiuiuance of this Writ of Attachment, (per vic. non mifit bre ve) which was 
titat, and not ſued out above two Years ago; For it is impoſſible that the Deſendant 
as an Origi- ſhould appear in Hillary Term, Anno 2 Will. to a Writ returnable two 


28 that Years before, and no other Wrir is ſer forth by the Plaintiff, But if the 


ir muſt be Plaintiff, after rhe Zaliter proceſſum flit, had ſthewn the laſt Attachment, 


ſhewn, that and the Return thereof, upon which in Truth the Detendanr did appeal, 
_ were, it had been well enough, without thewingany of the Continuances. There. 
Ju che Tias upon the Plaintiſf moved to diſcontinue; Which was granted. Carth. 144- 


of declaring ; Trin. 2 W. & M. B. R. Rudd v. Berkenhead. 


ter Proceſſum is not ſufficient 
ters after. 2 Salk. 420. by Name of Budd v. Berkenhead. 


6. Treſpaſs 


wy 


to ſhew a Matter before Declaration, though it has been held ſo for Mat- 


23 . «%% «4340 * 


Limitation. . 


6. Treſpaſs for impriſoning him, and detaining him in Priſon, from 32 
Car. 2. till the zd. of Apts Jac 2. The Defendant pleaded as to all, till 
Car. 2. ſuch a Day, Non cul. infra quatuor Annos, and as to the reſt, 
: Plaint and a Capias illued. The Plaintiff demurred Et per Cur. Tho 
che Impriſonment be complained of as one eonrinued Impriſonment, yer 
che Detendant may divide the Time, and plead the Statute as to part, and 
then may reply the Continuance ; Therefore as to this, Judgment was 
iven againſt the Plaintiff upon his Demurrer, but for him as to the reſt; 
Recent che Capias was awarded by the Court ex Officio, and it did nor 
appear chat the Defendant meddled with it. 2 Salk. 420. Mich. 3 W. & M. 
Rot. 411. B. R. Coventry v. Apſley. 

7. Where the Duty 5 upon Confideration Executory, (as a promiſe to See Mod. 70. 
pay at a future Day) rhe Plea muſt not be Von Aſſumpfit infra ſex Annos, 1 
but muſt be Cauſa Act ionis non accrevit infra ſex Anaos. 2 Salk. 422. Hill. — S C 0 
1 Annæ. B. R. Gould v. Johnſon, 10 Mod. 104. 


| | | ; ; | Sawkil and 
Warman. And 294. Joſſelyn and Lacier. — Vent: 191. Hill. 23 & 24 Car. 2. B. R. Puckle v. 


Moor. 


———— 


8. Holt Ch. J ſaid, that upon pleading the Statute of Limitations, he 
always uſed to plead the Return, and not the Purchaſe of the Writ; For 
it was the Return that gave the Poſſeſſion of the Cauſe to the Court. And 
if one was to continue 2 Latitat tor ſeveral Years, he muſt get the firſt re- 
turned, upon which Return you may make your Continuances down, tho? 
you never take out another. Farr, 3. Paſch. 1 Anne. B. R. in Caſe of At- 
wood v. Burr. | | 5 

9. Action of Aſſault and Battery; the Defendant pleads No Aſſault &c. 8. C. 2 Sal. 
infra ſex Annos, (which by the Statute is limired to 4 Tears) the Eaintiff 425, 424 
demurs ; The Defendant joins in Demurrer; And per tot. Cur. Judgment Hill 3 Ann. 
for the Plaintiff, For tho' this was an argumentative Plea, viz tnat what 1 
was not done within 6 Years, could not be done within 4 Years ; Vet Argument, it 
ſuppoſe they had joined Iſſue, and a Verdict had been, that it was within was adjudged 
5 Years, the Court could nor have given Judgment tor the Plaintiff; an ill Plea ; 
And ſhould ſuch argumentative Pleas be allowed or countenanced, they Fn or nary ; 
| . B wh: . onſidered as 
would inveigle the Court in their Judgment; And thereſore it was re- at Common 
ſolved, that the Plea of the Statute of Limirarions thould be preciſe and di- Law, there 
ref? ; For the Court ſaid, there was ub ſuich Statute as to bar an Action of was no ſuch 
Aitault and Battery not done infra ſex Annos; but rhe Statute is expreſs 3 
infra quatuor Annos &c. Whereupon Judgment was given ut fupra. II the Act is 
Mod. 38. Blackmore v. Titherly. EN R | _ 28 

7 | and tne — 


fendant could not take Iſſue on it; For Quad eſt Culp. infra ſex Annos is an Iſſue immaterial ; Becauſe 
ir may be, the uy might find him Not Guilty, infra quatuor Annos, but Guilty infra ſex Annos. 


Judgment for t ie Plaintiff. 2 Salk, 423, 424. Hill. 3 Anne. B. R. Blackmore v. Tidderly. 


. 


10. Debt was brought in the Palace Conrt, and after ſome Proceedings 
there the ,/ix Nears expired ; The Defendant' ſued a Habeas Corpus, and 
removed the Cauſe in B. R. Where the Plaintiff declared de Novo, and the 
Detendant pleaded, that the Cauſe of Action did not accrue within 6 
Years before the Teſte of the Habeas Corpus; And this was held to be a 
good Plea, bur that che Plaihtiff might reply the Suit below, and thew 
that to have been within the 6 Years ; not that this Suit was a Continu- 
ance of the Suit below, bur that the Plaintiff had rightfully and legally 
purſued his Right; And it ſhould not be in the Power of the Defendant, 
to defeat or hinder him of a Remedy, without any Default; As where 
one brings an Aion before the Expiration of 6 Fears, and dies before F ndg- 
ment, the /ix Years being then expired, this ſhall not 1 his Executor. 
2 Salk. 424. Mich. 6 Anne. B. R. Matthews v. Phil ips. 

1 LT. In Debt, the Plaintiff counted Pro Opere & Lalore, and that the Defen- 
"ut promiſed on 1/t. of April, to pay upon 1/t. of May &c: Defendant pleaded 
5 Bar, Von Aſſump/it infra ſex Annos. Plaintiff replied, that he was beyond 
*@ at the time the Action accrued, and that the Aﬀion was broug hi 8 
6 Tears 
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6 Nears after his Return. Defendant demurred. The Queſtion was, Whe. 
ther the Matter, ſet forth in the Replication, brings the Plaintiff within 
the ſaving Clauſe of the Act ? The Court was ſtrongly of Opinion for the 
Plaintiff; But Adjornatur. 10 Mod. 205. Hill. 12 Anne. B. R. Aubry v. 
Forteſcue | | 


12. In Aſump/t, the Plaintiff counted, that F. F. who is dead inteftate 
7 


gave a Note to him, bearing Date the firſt of December, 1104. reciting, tha 


whereas V. R. had, at the ſpecial Inſtance of F. F. lent to R. F. Brother to 
S. 100 J. and whereas R. F. had given Bond to repay it on the 2d June 


following. F. S. promiſed, that if R. F. did not repay at the Time, he would ; 


and avers &c. Defendant pleaded Cauſa Actionis non accrevit E9c. and Ver. 
dict for the Plaintiff, It was moved in Arreſt of Judgment, that Plaintif 
could not have Judgment; Becauſe it appears upon the Declaration, that 
the Cauſe ot Action accrued above 6 Years before the Death of J. S. It 
was urged, that the Note was only the Form of the Promile, and Evi. 
dence ot it; and therefore, if a Promiſe made without a Note be capable 
of Continuance, a Promiſe by Note muſt be ſo roo. And allo cited Vent. 
191. and Raym. 86. Bur per Cur. there is a Ditterence betweeu Declara. 


tions upon a parol Promiſe, and a Promiſe by Note; In the former, the 


Day is not material, but in the latter it is. The Iſſue here is upon a Pro- 
mite by this very Note, and therefore it is impoſſible in the Nature of the 
Thing, that an Evidence of a ſubſequent Promiſe, or a ſubſequent Note, 
can prove a Promiſe by this Note. Formerly it was held, that the Par- 
ties ſhould not tate Advantage of the Statute without pleading it; But now 
the Law is otherwiſe. And cited rhe Caſe of Dean v. Crane, and Jude- 
ment in the principal Caſe was arreſted. 10 Mod. 311. Paſch. 1 Geo. 1. 
B. R. Stafford v. Forſer. | 
13. Executor brought Aſſump/it on the Promiſe of Plaintiff to his Teftatir, 

and ſet forth in the Declaration, that Teſtator had been dead more than jix 
Years before the Action brought, and had a Verdict; but Judgment was ar- 
reſted, and reſolved by all, that it could nor be cured by Verdict. Cited 
per Cur. 10 Mod. 313, 314. Paſch. 1 Geo. B. R. as the Cafe of Dean 
and Crane. F 

- 14. In Aſſumpſit, the Count was of a Promiſe 16 Fan. 1106 ; The De- 
fendant pleaded in Bar the Statute of Limitations, and that Cauſa Atiionis 
uon accrevit infra ſex Annos _ the exhibiting of the Bill. 'The Plaintilf 
replied, that the Bill was exhibited 23 Fune, 1113, and that the Cauſe f 
Action did ariſe within 6 Nears before the exhibiting the Bill. Deſendant 
demurred ; But judgment was given for the Plaintiff. For this von the 
Caſe of a parol Promiſe, the Day in the Declaration is not material. 10 
Mod. 348. Hill, 4 Geo. x. B. R. Cole v. Hawkins 25s 
15. In Caſe the Plaintiff declared, and laid Damages to 400 I. the De- 
fendant pleaded rhe Statute of Limitations, viz. Non Aſſumpſfit infra ſex 
Annos. The Plainriff replied, that he ſued out a Latitat to take the De- 
fendant two Years before the Action brought, for 150 J. On Demurrer 
it was inſiſted for the Defendant, that theſe were different Actions; For that 
no Man would take out a Latitat for 1501. and declare ad Damnum 400 
It is true, if the Plaintiff had averred it to be one and the ſame Cauſe of A.- 


tion, it might be other wiſe; and ſo it was ruled by the Court. 8 Mod, 


109. Mich. 9 Geo. Holloway v. Thurſton. | | je ITN 
16. It was faid and urged by Counſel, Arg. and agreed by the Maſter 
of the Rolls, that a Detendanr, inſiſting upon the Benefit of the Statute, by 
way of Anſwer, ſhall at the Hearing have the like Benefit thereof, as 1 he 
had pleaded it. Trin. 1723. 2 Wms's Rep. 144. in Caſe of Norton v, Tur 


yall, 
(I 


BdSs SP i£A wo - ot 


— 


Limitation. | 125 


(T) Equity. Relief in what Caſes againſt the Statute. 


Truſt is not within the Statute of Limitations ; per the Maſter 100 1. was 
of the Rolls. Trin. 1123: 2 Wms's Rep. 145. in Cafe of Norton Lady . 
v. Turvill. ® Lord Hollis, 
| „ . | and 1n the 
Note, which was glven for it, it was written that the Money was to be diſpoſed as the Lady Hollis 
would direct. An Action at Law for this Money being barred by the Statute of Limitations, a Bill was 
*xhibired for Relief, and the Statute of Limitations inſiſted upon. But in Regard the Money was 
looked upon as a Depoſitum, and a Truſt thereupon to the Lady, a Decree was obtained for the Mo- 
ney. 2 Vent. 3435. Paſch. 26 Car. 2. Lord Hollis's Caſe. | 

The Rule in this Court, that the Statute of Limitations does not bar a Truſt Eſtate, holds only as 
between Ceſtuy que Truſt and Truſtee, not between Ceſtuy que 7. ruſt and Truſtee on one Side, and Strangers 
on the other; for that would be to make the Statute of no Force at all, becauſe there is hardly any Eſ- 
tate of Conſequence without ſuch Truſt, and ſo the Act would never take Place. Therefore where a. 
Ceſtuy que Truſt and his Truſtee are both out of Poſſeſſion for the Time limited, the Party in Poſſeſs 
fon has a good Bar againſt them both. Per Ld. Hardwicke, 5 July 1740. in the Caſe of Lewellin v. 


Mackworth. 


I. 


2. A Debr beyond the Statute of Limitations was ordeted to be 
paid, becauſe directed to be paid by Will. Toth. 115. cites Hill. 1632. Hal- 
ited v. Little. OI | 

3. A Note was given 10 aſſure Lands to the Value of 5oo J. per Annum, This Caſe 
upon the Marriage of a Woman with T. S. for her Jointure, and above 20 me 8 
tears after this Note was given, the Plaintiſf exhibited a Bill in Chance- Keeper of 
ry to compel the Performance of it; And upon a Demurrer to the Bill fitted by Ld. 
it was held, that the Plaintiff was barred by the Statute of Limitations. Ch.] Bramp- 
Nels. Abr. 1125. Limitation, pl. 11. cites W. Jones 417. Row v. Lord ; * 0 
Newburgh. as to this 

| | Point it 

ſeemed to them, that the Promiſe was barred by the Statitte, but they did not declare their Opinion 
abſolutely. Jo. 415. Bill. 14 Car. Row v. Ld. Newbury. 


4. The Statute of Limitations was pleaded, and over-ruled; and this 
Court, with the Judges, were of Opinion, that the Plaintiff had no Re- 
medy at Law, but made a Decree tor the Plaintiff. Chan. Rep. 125. 15 
Car. 1. Harriſon v. Lucas. | | 
5. Where a Real and Perſonal Eftate are beth ſubject to payment of Debts, 
if the perſonal Eſtate is ſufficienr, there ought ro be no further Ac- 
count of the Real; But if the real Eftate is expresſly charged with the 
Payment, then fo long as it remains ſubject to the Nn thereof, it 
will draw both Eſtates to an Account at any Time; Becauſe the perſonal 
Eſtate ought, in the very Nature of the Thing, to go in eaſe of che real 
Eſtate; And therefore the Statute of Limitations cannot interpoſe, or be 
any Bar to an Account thereof. - Fin. R. 458. Trin. 32 Car. 2. Davis & al. 
v. Dee & al. 4 
6. It all the Courts of Fuftice are ſput o as no Original can be filed, S. C. cited 
yet this Statute will ar che * . . the . is general, and 19 Mod. 206. 
muſt work upon all Caſes which are not exempted by the Exception. 2 n An 
dalk. 420. in Caſe of Hall v. Wypborn. Trin. x W. & NM. B. R. ſays, and faid, 
it was ſo held by Bridgman Ch. J. in one Bynion's Caſe. that this Re- 


ſolution was 


often approved by Holt Ch. 


7. Defendant was ordered not to inſiſs on the Statute of Limitations. Per Deny d in 
Ld. Wright 2 Vern. 503. Trin 1905. Gilbert v. Emerton. the Lale of 


I | Peers v. Be l- 

1 2 Vern. 504. — And denied Ch. R. 205. 13 Car. 2. Cradock v. Marſh. Denied. 13 Car. 
Pa did. 214. Hurdret v. Calladon. If, pending a Suit in Chancery, the Statute of Limitations takes 
ce, andthe Bill is diſmiſſed, as beirg a Matter properly determinuble at Common Law, Chancery will 


not 


If 
| 
| 
4 
4 
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dit hin Time of Limitation, and be diſmiſſed after ime of Limitation, the Court will ot order © 


Limitation. 


not ſuffer the Statute to be pleaded in Bar of the Plaintiff's Demand. Vern. 73. Mich. 1682, . 
2 Chan. Caſes, 217. Paſch. 28 Car. 2. Anon. 
If a Suit be in Chancery in Debt for Rent, by Leaſe, Parol, or ſimple Contract, and the 9 


t begin 


4 . g a Vefendant 
to take no Advantage of the Statute. 2 Chan. Caſes, 217. cites Boſcawen v. Boſcawen———But if in ſuch 


Suit the Party is fayed by Act of the Court, as by Injunction &c. it is otherwiſe ; For the Act of the Co 
ſhall do no Presales ty Call of Demurrers at Law. 2 Chan. Caſes 217. Paſch. 28 Car. 2. Anon 


nn, 


8. Per Ld. Hardwicke, there may be a Caſe, where the Circumſtance 
of concealing a Deed ſhall prevent the Statute's barring ; Bur then it my} 
be a voluntary and fraudulent Detaining ; For to ſay, that merely havng 
an old Deed in one's Poſſeſſion ſhall deprive a Man ot the Benefit of the 
Act, is going too far, and would be a hard Conſtruction of a Statute made 
for the JOE Potieſhons. It muſt therefore be an intentional Con- 
cealment. 7 July, 1740. in the Caſe of Lewellin v. Mack worth. 


(U) Equity; at Proceedings in Equity are vit. 


41 itt. 


x; HE Statute of Limitations ſpeaks nothing of Bills in Equity, 
[ yet theſe are conſtrued to be within it. The Caſe of not re- 
viving a Decree, which is only to Account, is within all the Miſchief de- 
ſigned to be prevented, viz. to ſue a Man after his Vouchers may be 
loit, or his Witneſſes dead. For if the Party may delay 6 Years before 
he revives his Bill, he may do ſo for 26, 36, or 46 Years. There can be 
no Doubt, if it be oz/y a Bill and Anſwer, and the Suit abated, the Executor 
milſt bring his Bill 25 Revi vor within fix Years, elſe the Suit would be 
barred ; Per King C. And he ſaid, the Reaſon holds ſtill as ſtrong in the 
Caſe ot a Decree to Account, which is in Nature of a Fudgment Oliod com. 
patet ; where, if Plaintiff had died, his Executor or Adminiſtrator could 
not tormerly carry 1t on, as now by the Statute he may ; And though it 
y ſeem a material Oſijection, that when there is a Decree to Account, the 
efendant as well as Plaintiff may revive, he ſaid, it would however 
be very hard for Equity to force a Man to revive a Suit againſt himſelf, at 
the ſame time that he ſwears he owes nothing; And therefore directed 
that the Plaintiff amend his Bill, and Defendant his Anſwer, to bring the 
Matter more fully before the Court. After which the Defendant died, and 
Plaintiff brought another Bill againſt his Adminiſtrator, ro which the 
Adminiſtrator pleaded the Statute of Limitarions ; and upon arguing the 
ſame in Mich. 1721, before his Lordſhip, he diſallowed the Plea, faying, 
that a Bill of Revjvor after a Decree to Account is in the Nature of a Ki. 
Fa. and not within or barable by the Statute of Limitations, though 
the Demand ſeemed to be a very ſtale one, and not to be countenanced. Wmss 
Rep. 742 to 745. Mich. 1721, 1727. Hollinſhead's Caſe. | 


— 1 
** — 
— 


(W) In Criminal Matters. 


I. e robbed ſhall have an Appeal of Robbery 20 Vears after cheRob- 

bery committed, and ſhall not be bound to bring it within a Yea! 
and a Day, as in the Caſe of an Appeal of Murder. 4 Le. 16. Trin. 26 
Eliz. B R. Doylie's Caſe.———-2 Show. 392. S. C. cited Arg. 

2. Statute of Limitations is no Plea to a Suit pro Violenta Manuum &e 
bur that is becauſe the Proceeding is pro Retormatione, and not tor Da- 
mages; and ſo at Common Law 1t is no Plea to an Indiffment fir 

| | 5 77 reſpa m 
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7 in an Action. Per Holt. Ch. J. 2 Salk. 424. - © 
ide v. Partridge. | 
ws W. 3. \. No Perſon ſpall be indict ed, tried, or pro eciuted for Treaſon 
or Myſprifion of Treaſon, (whereby oy Corruption of Blood may enſue) 
4 or done within England, Wales, and Berwick upon Tweed, unlcſs 


tie Der: 
% Indiẽtment be found by a Grand Fury, within three Years after the 


?nce done. | 4 
9 Provided not to extend to Perſons deſigning Sc. to aſſaſſinate; nor to Im- 


. reachments in Parliament, nor to counterfeiting the Coin, Great or Privy 
Seal, Sign Manual, or Privy Signet. | 


As to more of Limitation in general ; See Bepond Sea, Seiſin, and 
other proper Titles. 


Lis Pendens. 


— a 8 5 4 2 — a 


1 


= _ 


Lis Pendens. 


— 


——_— 


| * | See Tria 
1. IF one ſues out an Original returnable 15 Martini, but the ſame js - 75 no Suit 
not delivered to or returned by the Sheriff, and as he is coming to C. de odicg 
B. upon a Suppoſition that the Writ was returned, he is arreſted by Pro- till the Far- 
ceſs out of London &c. he ſhall not be diſcharged by the Privilege 1 
C. B. For no Writ or Plea is depending in C. B. 9 H. 6. 54. b. pl. 40. ee ſerved to 


| appear, but 
only a piece of Parchment thrown into the Off ce, which way lie there for ever, and N come to a 
Suit. Abr. Equ. Caſes 39. in Caſe of Moor v. Welſh Copper Company. 


2. A Suit is determin'd by a Recovery. Br. Quare non admifſit, pl. 1. 
cites 34 H. 6. 41. | 

3. A Writ is pending preſently upon the Purchaſe thereof; For if a 
Stranger purchaſe the Land before the Return thereof, it is Champerty. 

Cro. E. 677. in Caſe of Arundell v. Arundel], 

4. A Suit cannot be ſaid to be begun aud depending all upon the ſame Day. 
Cro. E. 858. Barnes v. Greenwell. . 1 

5. Where the Original Writ comes out of the Chancery, and is return- 
able in the C. B. or B. R. there, in as much as the Original comes our of ano- 
ther Court, the C. B. or B. R. has noRecord before the Return of it; But 
where Proceſs iſſues out of the ſame Court, and is returnable in the ſame 
Court, there the Suit ſhall be ſaid depending before the Return or ſerv- 
ing of Subpzna. 5 Rep. 47. b Littleron's Cafe. 

6. Where an Original Writ is purchaſed out of Chancery, returnable in « , Sid. 94. 
C. B. or B. R. in ſuch Caſe, after the Return of the Wrir, it thall be ſaid 
pending from the Day of the Teſte of it, and if the 'Tenant alien before 
the Return, and after the * 7e/te, this ſhall be ſaid an Alienation pending 
the Writ. 5 Rep. 44. b. Littleton's Caſe.—48 b. Drywood's Cale. S. P. 

7. An Action ſhall not be ſaid to be depending till the Bail is filed. Vent. 

135. Tatlow v. Bateman. — 2 Lev. 13. S. C. AP 

8. Salpæna ſerved, and Bill filed is aLis Pendens againſt all Perſons ; bur | 
the Service of a Subpæna, without a Bill's being actually filed, makes no 88 7 | 
Lis Pendens ; but the Bill being filed, rheLis Pendens commences from the Shcen. 
Service of the Subpæna, tho it be nor returnable till the next Term, and 
tho the Party lives never ſo remote. See Vern. 318. Paſch. 1685. Anon. 

9. A Suit commenced by Latitat for a falſe Return of a Member of 
Parliament is a good Commencement of a Suit, by three Judges ; con- 
tra Holt. 12 Mod 26. Culliford v. Blanford. a 

10. Where the Statute of Limitations is pleaded, the Plair tiff may le- 
ply, that he purchaſed a. Latitat within tlie Time, ea Intentione to vet 

| | clare- 
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Lis Pendens. 
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clare in Action. 1 Sid. 53. And this ſhall ſave his being barred. Holt x 
greed that Caſe, becauſe it was t ſave an old Right of Action veſted; ,, 
he never knew an Inſtance, where ſuing out a Latitat did fave a Limita 
tion of an Action of Debt upon a Penal Statute ; but the Time of Com. 
mencement ought to be reckoned from the filing the Bill. Belides there 
was no need ot ſuing by Bill for ſuch Penalty, but it might have been 
by Original. But notwithſtanding Judgment was pro Quer by the other 
three. 12 Mod. 27, cites Hall and W ymark's Cale. 

11. It was pleaded to an Action in B. R. that there was another Action 
for the ſame Cauſe depending in C. B. Nul tiel Record was pleaded; Re. 
joinder was that Defendant had 9iſcontinued the Action in C. B. Detendan: 
demurred, and Reſp. Ouſter awarded. 12 Mod. 30%/. Marley and Blunt 

12. A Bill, which is not to be brought to a Hearing, (as a Bill for ber. 
petuating the Teftimony 55 Witneſſes to prove a Will of a Real Eſtate, iy 
which no Relief is prayed) is not ſuch a Bill as can properly create à ij; 
Pendens, ſo as to atte& a Purchaſor claiming under one of the Parties 
aſter the filing the Bill; But it is fuch a Suit, wherein the Proceedings 
under ir, when they are rightly carried on, muſt atiect thoſe who claim az 
Purchaſors under one of the Parties aſter the filing of the Bill. Per Lord 
Chancellor. Barn. Chan. Rep. 454. Paſch. 1741. Garth v. Crawford. 


— 


— TE nnces 


(B) The Force and Effect of it. 


1. IF a Purchaſe be made in Chancery under a Decree there of 4 Rever- 

fron expect ant on an Eſtate for Life, and then the Tenant for Life dies, 
ſuch Purchaſor ſhall not be drawn to take his Money again with In- 
tereſt, not withſtanding the Pretence of Pendente Lite. Per Cur. See 
Chan. Rep. 71. to 76. Kennedy v. Vanlore. 

2. The Rule tor binding Titles Pendente Lite (which is the Rule of 
Practice at this Day) was the Ld Bacon's Rule, and that Rule is, That 
Lis Pendens binds, if it be in full Proſecution. Arg. Chan. Cafes 151. And 
Ld Keeeper ſaid, that it is not Form, but the Subſtance of a Decree, that 
all be bound that come in Pendente Lite. Ibid. 152. Mich. 21 Car. 2. 
in Caſe of Style v. Martin. : | 

3. A. purchaſed and paid the ſame Day that the Bill was exhibited; 
yer /oft his Purchaſe, tho' he had 20 Notice of the Suit. Mich. 29 Car. 2. 
Chan. Caſes 301. cites it as Sir Robert Auſtin's Caſe. 

. Where a Man is to be affected with a Lis Pendens, there ought to be 
a cloſe and continued Proſecution with actual Notice; you may atiect any 
one by an original Bill, but as to Notice purely by a Lis Pendens, you ſhall 
not ect any one who is not Party to the 0 by an original Bill, un- 
leſs the former Cauſe has proceeded to a Decree. Per Ld North. Hill, 
1684. Vern. 286 Preſton v. Tubbin. 5 51175 

5. If the Suit be proceeded in with Effect, the Int:reſt of all Perſous 
that come in Pendente Lite, tho* they are 20 Parties to the Suit, ſhall be 
bound and avoided by a Decree in that Cauſe; Per Solliciror General. 
Vern. 28). Hill. 1684. Preſton v. Tubbin. | a 

6. A Purchaſe after a Bill filed, and Subpena ſerved, and Defendant in 
Contempt for not anſwering, tho without actual Notice, and for a valla- 
ble Conſideration, will be ſer aſide; and this is in Imitation of the Common 
Law. But in Caſe of a fair Purchaſe without Notice, the Plaintitt will 
be held to ſtrict Proof; and there being ſome Dete&t in part of the Proot 
on the Plaintiff's Side, the Court refuſed to give him Leave to amead or 
make any new Proof after Publication. But. a Purchaſe Pendente Lite, 
without any valuable Conſideration, and to avoid and elude a Decre?, ought 
to be highly diſcounrenanced ; even tho' the Alienation be made 10r 
never ſo good Conſideration, per Ld Ch. King. Bur his Lordihip 1085 

' t 2 
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Lod ger. | 


chat tho' this Court will oblige all to take Notice of irs Decrees, as much 
as of Judgments, yet there ſeems not the ſame Reaſon as to the fling of 
a Bill, which is often kept in the Six-Clerk's Desk, and by that Means 
difficult to get Notice of it; and diſmiſied the Bill; but being only be- 
cauſe of a Slip in Proot, it was to be without Coſts. Trin. 1928. 2 Wms's 
Rep. 482. Sorrel v. Carpenter. | 

7. The Pendency of a Bill in Chancery relating to an Infant's Eſtate is 
Nitice to all the World of the Infants being a Ward of this Court, ſo as to 
make Perſons concern'd in the Marriage of ſuch Ward without Leave 
of the Court guilty of a Contempt, tho they had not any actual Know- 
ledge of her being ſuch a Ward. Barn. Chan. Rep. 457. April 6, 1741. 


Moor v. Moor. 


(C) Pleadings. 


I. Cceptance of Part of a Debt on Bond Pendente Billa goes in Bar 
and not in Abatement; For the Plainriff for this Part is barred 
for ever, and this Receipt is a lawful Act; but an Entry pending the 
Writ ſhall abate it; For it may be unlawful. Cro. E. 342. Mich. 36. 
and 37. Eliz. B. R. May v. Middleton. | 
2. A. pleaded that he was a Purchaſor for a valuable Conſideration with- 
out Notice of any Incumbrance ; bur ir appearing that the Purchaſe was 
made Pendente lite, the Plea was over-rul'd, and a Decree to reconvey 
and deliver the Writings. Fin. R. 321: Mich. 29 Car. 2. Fleming v. Page 
and Blaker. | | | 
3. Legatee Infant ſues in a Court Eccleſiaſtical, and pending that Suit, 
ſues in Chancery; the former Suit depending being pleaded, the Plea was 
difallow'd ; For there is no ſuch Security tor the Infant's Advantage, as 
here, and poſſibly not tor Intereſt if placed our, and tor bringing 1n Ac- 
ou here &c. Hill. 33 & 34 Car. 2. 2 Chan. Caſes 85. Howell v. 
ron. 
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* Lodger. 


aa * , 4 — - 


(A) Lodger or Gueſt in private Houſes. „ho is con- 
ſider d as ſuch ; and his Power. 


Odger has a poſſeſſory Right againſt all Strangers, and even the 
I, Landlord Ws 7 5 th pon and takes Goods out of the 


I. 
Room, an Action of Treſpaſs lies; the Key of the Room being given is 


more than a bare Uſe, ſuch as a Guęſt has. Ir is an Intereſt not determi- 
nable, but at a Week's End. Arg. Show. 51. 


2. In an Account no Allowance ſhall be tor Diet, where the Plaintiff 


came as a Gueſt at rhe Detendant's Invitation. Mich. 1681. Vern. 19. 
Arundel v. Roll. „ 
2. The Defendant had a Bond from the Plaintiff for Sol. in 1684, and 
mn 1635, the Defendant lodged and dieted with the Plaintiff, and in 1699. 


the Defendant broug ht an Action at Law on the Bond, againſt the Plaintiff 
Bi to have a Diſcount for the Diet and Lodging, and tho 
4 


who Leet ht this ; 
there 


1 


* See Acti- 
ons. (E). 
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there was no Agreement for that Purpoſe, and ſuch Length of Ti 
paſſed, yet the Maſter of the Rolls decreed it to an Account, and faid 
that fo ir ſhould be, if the Defendant had been a Bankrupt, and the 
Plaintiff ſhould have had a Diſcount againſt the Commiſſioners or Aſſig. 
nees, and that a Diſcount was Natural Juſtice in all Caſes. Hill. 1699 
Abr. Equ. Caſes 8. Arnold v. Richardſon. | 


— ——_———_—_—_ 


— ee 


(B) Favour'd or Puniſhed, 


1. T Andlord in Private-Honſes is not anſwerable for Loſs of Lodger' 
3 Goods. 5 Mod. 428. Arg. 
Before this 2. 3 4 FV. & M. cap. 9. Enacts, that F any Perſon or Perſons ſhall 


Act it was 2 7 - i . 
ber. Felony take away with an Intent to ſteal, imbezil or purloin any Chattel, Beading, 


for a Lodger o Furniture, which by Contract or Agreement he or they are to uſe, or ſhall 
to take away be let to him or them to uſe in or with ſuch Lodgings; ſuch taking, im- 


25 2 s bezelling, or purloining, ſpall be to all Intents and Purpoſes taken, repnted, 1nd 
ooas, tho 


with Deſign adj _ to be Larceny and Felony, and the Offender ſhall ſuffer as in Caf, 
to ſteal them. of Felbny. 

Mod. 428. | a | | | 

arkhurſt v. Foſter. 1 Salk. 388. S. P. & C.——Show. 50. the King v. Meers. S. P,—— Kel 
24. Raven's Caſe. Ibid. 81. S. P. But ſee there that Keling after was of another Opinion. Ibis 

It ſeems not to have been clearly ſettled before this Statute, whether a Lodger, who ſtole the 

Furniture of his Lodgings, were indictable as a Felon, inaſmuch as he had a kind of a ſpecial Pro- 
perty in the Goods, and was to pay the greater Rent in Conſideration of them; but if it had appeared 
clearly, from the whole Circumſtances of the Caſe, that the firſt Intention of the Party in coming to 
the Houſe was not to have the Conveniency of lodging in it, but only under 'the Colour thereof to 
have the better Opportunity of rifling it, and to evade the Juſtice of the Law, by endeavouring to keep 
out of the Letter of it by gaining a Poſſeſhon of the Goods with the Conſent of the Owner, Ser. 
jeant Hawkins ſays, he cannor ſee any good Reaſon, 'why ſuch a Perſon ſhould not be efteemed as much 
a Felon as a mere Stranger, inasmuch as his whole Deſign was to defraud the Law, and the Conſent of 
the Owner was grounded on a Suppoſition of his coming as a Lodger, and could never have been 
gained if the Truth had appeared, which the 3 ſhall get no Advantage by falſifying: And it brings 
a Contempt upon the Juſtice of the Nation to ſuffer its Laws to be evaded by ſuch little Contrivances. 
However this Queſtion is now ſettled by this Act. 1 Hawk. PI. C. 91. Chap. 33. S. 10. 


Fd 


. 


(A) Longitude. 


I. 12 Anne Seſſ. 2. Ppoints certain Commiſſioners for examining and 
cap. 15. C. I. A judging of all Propoſals for the diſcovering the 
Longitude at Sea. ; | WT 0. 

S, 3. Gives to the firſt Diſcoverer of any Method his Executors, Admini- 
ſtrators, and Aſſig us, 10, ooo l. if. it determines the Longitude to une Degree 
of a great Circle, or 60 Geographice! Miles; 15000 J. if it determines bt 

ame to two Thirds 4 that Diſtance; and 20,0001). if it determines the ſat 
zo one half of the Diſtances, to be paid as therein directed. 

Aud by & 5. If any ſuch: Propeſal ſhall not be found of ſo great Uſe as afor- 
mentioned, yet if the ſame, in the Fudgment of the Commiſſioner e, be found of 
conſiderable Uſe to the Publick, the Authors ſhall have ſuch leſs Reward as 
the Commiſſioners ſhall thinkreaſonable, to te paid. by the Treaſurer of the Navy 


Lunatick, 
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finding them Neceſ/aries, of who 


Lunatick, Non Compos, and Ideot. 


— WW WY „ 


(A) Cuſtody. Who ſhall have it, and How. 


1. 17 E. 2. 9. Nacts, that The King ſball have the Cuſtody of Natural By the words 
Prerog. Reg. Fools, taking the Profits thereof without Waſt, and of the Sta- 
2 Fee ſoever the Lands be holden, and after Ki oy all 
the Death of ſuch Ideots ſhall render them to the right Heir, ſo that the hw the 


Lands ſpall not be ſold, nor the Heir difſunherited. Cuſtody of 

. | ; them during 
their Lives. Dalt Juſt. 95. cites Stamf, 34, 35.———But he ſhall find Neceſſaries for Maintenance of 
the Ideot, his Wife, Children and Family. Ibid. Cites Stamf. 35. 37. 


2. 1) E. 2. 10. Prerog. Reg. Enacts, that The King ſhall provide that the 
Lands of Lunaticks be ſafely kept without Naſt, and they and their Families 
(if they have any ) ſhall be maintained with the Profits thereof ; and that the 
Refidue be kept for their Uſe, and be delivered unto them, when they come to 
Rirht Mind, ſo that the Lands ſball not be alieneu, neither ſpall the King 
have any Profits thereof to his own Uſe ; but if they die in ſuch Eſtate, the 
OT Nr be diſtributed for their Souls by the Advice of the Ordinary. 

ean of Pauls was Lunatick, the Archbiſhop ot Canterbury ſhall 


have the Cuſtody of him. D. 302. b. Marg. pl. 46. cites Temps H. 8. 


ſeiſed his Lands and his Body, and committed the Ciſtedy thereof to one H. 


Pace's Caſe. | 


It was found by Office that F. was a Lunatick, for which the King D. 25. b pl. 
164. S. C. and 


Fitzherbert 


We 1127:4i4 he ſhould be a Lunatick, to take the Profits to his own Uſe, ren- thought the 


dering Rent &c. And now in Treſpaſs H. prayed Aid of the King, et Lunatick 


non Allocatur, becauſe the Patent is void; For the King cannot grant the might have 


Lands of a Lunatick to another to take the Profits to his own Ute ; be- ee ip 


cauſe himſelf is not intitled to them, otherwiſe than to ſuſtain the 2 ho Song e 
of the Lunatick, his Iſſue, Wife and Family, and to give the Surpluſage moriz, ſed 


oo che Lunatick when he recovers his Memory. But otherws/e it is of an fuitnegatum. 


Hao; For the King there ſhall have the Profits to his own Uſe, making _ re 
Allowance to the Ideot for his keeping. Mo. 4. Hill. 28 H. 8. Rot. 420. Bendl 17. pl. 
Frances v. Holmes. 23. 8. C.— 

8 Aud. 23. pl. 

49. S. C. S. C. cited 4 Rep. 127. b. in Beverley's Caſe; and that if one be appointed by the 


chat if the Lord of a Copyhold-Manor commits the 


King, or if one of his own Head takes upon him to meddle with the Lunatick's Affairs, he is only as 
a Bally to the Lunatick, and ſhall be accountable as ſuch to the Lunatick or Non Compos Mentis, his 
Executors or Adminiſtrators, and cannot cut Trees but formeceſſary Houſe-bote, Plow-bote, and Cart- 
bote, and to repair ancient Pales, and what a Baily may do, he may do, and no more. S. P. and 
Cuſtody of a Lunatick Copyholder, ſuch Com- 
mittee cannot bring Treſpaſs in his own Name, becauſe he is only as a Servant ——And it was clearly 
apreed in the Court of Wards, that an Ideot Copy holder ought not to be order'd in that Court for his 
pyhold, but in the Court of the Lord of the Manor. D. 302 b. pl. 46. Trin. 13 Eliz Anon. 
And it is there ſaid in- the Marg. that in the Time of King H. 8. one Pace Dean of Pauls, 
was in Cuſtody of the Archbiſhop of Canterbury, being Lunarick, and that it was a Queſtion in the 
Court of Wards, who ſhould have the Cuſtody, and upon Precedents ſhewn, the Archbiſhop had him 
5 and not the King; and ſays that this Caſe was cited by Mr Eyres, in a Reading at Lin- 
N $-1nn. 


J. An Ideot, that is a Copy holder, -ſhall not be ordered in this Court as 


seo his Copyhold, but in the Court of the Lord of the Manor. D. 302. 


b. pl. * Trin. 13 Eliz. in the Court of Wards. And the Ward 
of the Land and the Body was commit:ed by the Steward. Ibid. 


6. Land 


_ 
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or 


The * King 6. Lord of a Manor hath nor Power to diſpoſe of the Copybold Uf, 


ſhall not Lunatick, without ſpecial Cuſtom ; per Cur. Hut. 17. 
have the Cuſ- | 
tody of Copyhold Lands of an Ideot. Hard. 434 cites 4 Rep. 126. Beverley's Caſe———* Dat Jul 


95. cites 8 Rep. 170. 


Prt it being #7. The appointing this or that Perſon a Committee is a Matter of Pry. 
inſiſted, that dence, and not of Right; and a Hiſter of the Half-Blood was denied to he 


eng ne Gb. made Committee; becaule, tho? ſhe will not be intitled to inherit the 
jection a Real Eſtate on the Lunatick's Death, yet the will be intitled to the Ad. 


gainſt the miniſtration of the Perſonal Eſtate, and ſo concern'd to ourlive her; pet 
—_ of ou Finch C. Mich. 29 Car. 2. 2 Chan. Caſes 239. Lady Mary Cope's Caf 
ie Lu- 
natick on Account of the Perſonal Eſtate, as there is againſt the Heir with Regard to the Real E 
becauſe the Perſonal Eſtate may increaſe, and probably will, by good Management during the Lun. 
tick's Life, ſo that the longer the Lunatick lives, the better it will be for the next of Kin, and con. 
ſequently for their * Intereit to prolong the Lunatick's Life, Ld C. King granted the Commitment ac. 
cordingly of the Perſonal Eſtate, and all Parties agreed that the Commitment of the Real Eſtate ſhould 
go to J. S. a neighbouring Gentleman of a fair Character, who was likely to manage it to the beſt Ad. 
vantage. 2VWms's Rey. 544. Trin. 1729. Neale's Caſe. 
* S. P. by Ld Ch. King 2 Wms's Rep. (638.) Mich. 1731. Ex parte Ludlow. 


8. Cuſtody of a Lunatick ſhall never be granted to one that will mk 

Gain ot it. Mich. 29 Car. 2. 2 Chan. Caſes 239. Lady Mary Copes 

Cafe. Grant of the Cuſtody of a Lunatick Abſque Compoto is void. 

Hob. 153. cites D. 26. And. 23. Frances's Caſe. Mo. 4. S. C. 

2 Chan Caſes 9g, It the Cuſtody of an Ideot may by Patent be granted to a Man his 

2 I. Executors, Adminiſtrators and Aſſigns? Per Ld Ch. Nottingham, it ſeems 
rected the not. Vern. 9. Mich. 33 Car. 2. Frodgers v. Fraſier. 


Validity of 
the Patent to be tried at Law. Vern. 137. Hill. 1682. S. C-——- It pafles an Intereſt coupled with 
a Truſt. 3 Mod. 44. Prodgers v. Fraſier. 


10. An Iriſh Peereſs was committed to the Fleet by Ld C. Parker 
for not producing the Lunatick according to an Order of Court, and being 
inſtrumental in removing him from Place to Place, to evade his being pro- 

duced. But his Lordſhip ſaid, that if upon the producing him he thould 

be found a Lunatick, his Wife muſt have the Commitment of his Perſon, and 
alſo an Allowance ſuitable to his Eſtate and .Ouality ; and that the Eſtate 
muſt all be accounted for; and his Perſonal Eſtate, upon his Death without 
Children, will go one Moiety thereof to her. Note, afterwards a Jury found 
him a Lunatick, and the Cuſtody of his Perſon was granted to his Wife, 
the being diſcharged from her Commitment. Wms's Rep. Jof, 702. 
Trin. 1121. Ld Wenman's Caſe. 

11. Where two Perſons equally Kin to a Feme Lunatick, the one a Man, 
and the other a Woman, and neither of them being Heir ar Law to the Lu- 
natick, conrend tor the Cuſtody, and rhe O * againſt the one are 
no ſtronger than againſt the other; Ld Ch. King granted the Cuſtody io 
the Woman, as being of the ſame Sex, and ſo probably berter knowing 
how to take Care of the Lunatick, and in this Reſpect be more render dl 
her; and tho? the Equality of Kindred ſeemed to intitle both, yet ha. 
ing found by Experience, that granting it to two had proved 1nconve- 
nient by occaſioning Law-Suits, and putting the Eſtate to great Expence, 
he granted it to the one only. 2 Wms's Rep. (635.) Mich. 1731. E 
parte Ludlow, . 

12. Tho' a Father deviſes the Cuſtodly of a Lunatick, who 18 beyond 
tbe Age of 21, the Will is void, and the Deviſee ſhall not have it. * 
Wms's Rep. (638.) Mich. 1731. Ex parte Ludlow. 

13. The Cuſtody of a Lunarick's Eſtate was granted to the Hausbau 
and Wife, the Wife being next of Kin to the Lunatick. She died. Tit 
Ld Chancellor held, that rhe Husband's Right to the Cuſtody of the Lu- 


natick's Eſtate is determined, it being a Joint Grant, and a meer 10 
i 
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rity without any Intereſt; and faid, it had been ſo determined in Ld 
King's Time: Sel. Chan. Caſes, in Ld Talbor's 'Time. 143. Mich. 1735. 
Lyne's Caſe. N 
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(B) Poaver of the Committee. And Allowances. 


1. HE King ſpall have to his own Uſe (and therefore may leaſe ren- Vern. 9. S. 
dring Rent) all the Poſſeſſions of a Fool Natural (not of any F. Mich. 33 
other Ideot) during his Ideocy ; but not that to which he has Title of © 
Entry or Act ion; and therefore upon Office found, that the Anceſtor of the 
Ideot died ſeiſed of rhe Eſtate Tail, it is ſufficient to traverſe the Dying 
ſeiſed; For this only intitles the King. Finch. 43. 
2. The King cannot grant the Profits of the Lands of the Lunatic to 
another to his own Uſe, but of an Ideot he may. Mo. 4. Hill: 28 H. 8. 
Frances's Caſe And. 23. S. C. 8 Rep. 170. b. S. P. 'Tourſon's 
Caſe. Finch. 43. | 
3. Copyholder for Life becomes Lunatick, and A. his Confin ſowes his 
his Land; afterwards the Lord grants the Cuftoay to B. and A. takes the Corn 
to the Uſe of the Lunarick, and B. brought Trover and Converſion in his 
own Name; bur per Cur. he ſhould have brought it in the Lunatick's Name 
and as this Caſe ſtood, neither the Lord nor the Committee have any 
Thing to do to meddle with the Corn. Noy. 27). Hill. 13 Jac. C. B. 
Cox v. Dawſon. | 
4. The Allowance (according to the Quality and Eſtate of the Luna- Chancery is 
tick) muſt be Liberal and Honourable. 2 Chan. Caſes 240. Mich. 29 OO 
Car. 2, Lady Mary Cope's Caſe. 1 1 


fort of the 
Lunatick where no Creditor complains, and not to heap up Wealth for his Executors or next of Kin; 
per Lord Macclesfield. 2 Wms's Rep. 262. Mich. 1724. Juſtice Dormer's Caſe. | 


5. No Committee of a Lunatick ſhould get 6d. by him ſave for Food, 4 Rep. 127. 
Clothing, and Phy/ick ; he ſhould account Daily before a Maſter, and the b. Beverley's 
Overplus be placed out on Security where the Adminiſtrator of the Luna- — 
tick might know how to find it; per Finch Chanc. 2 Show. 172: 33 Car. — he 2. 


2. Progers v. Fraſier. ed to be pre · 


| | | ſent at the 
Account to be yearly made before the Maſter. 2 Chan. Caſes 241. Mich. 29 Car. 2. Lady Mary 
Cope's Caſe. | | 


6. Committee of a Lunatick cannot make Leaſes, nor any ways incum- Ley. 47. _ 
ber the Lunatick's Eſtate without ſpecial Order of this Court, where the BlewitsCaſe 
Profits are not ſufficient to maintain the Lunatick ; nor ſhall any A/ow- 
ance for Improvements, or Buildings on the Lunatick's Eſtate be made him. 

Vern. 262. Mich. 1684. Fofter v. Merchant. | | 

7. Referred to a Maſter to Examine and Report what Maintenance 

was reaſonable to be allowed for Lunatick's Son, ut ſup. 


8. 4 Geo. 2. 10. Ideots or their Committees, how enabled to convey Truft See this Act 
Eſtates. | mou at large 
at (K) 


8 


— * 
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— 


(B. 2) What Intereſt the King has in his Lands &c. 


I. 1. is ſufficient if the King be anſwered of the Poſſeſſion, becauſe, « Datr, Iuſt. 

tho the Ideot had Title Action to the Land by way of Entry, or gz. cites Fins 

by Attion, yet if he had not Po {how the King ſhall not have Cuſtody of = Law. 95. 
m | and, 


134 Lunatick, Non Compos, and Ideot. 


Land, and fo ſee that of a Choſe in Action by Ideot, and not in Poſſeſfion 
the King ſhall not have it. Br. Choſe in Action, pl. 12. cites 1 H. J. 2 4. 
at the end. | | 

2. The King ſhall be anſwered of the Iſſues of the Land of an Ideot 
but from the Time of his Title found by Office. Dalt. Juſt. 95. cites 8 Rep, 
170. and Stamt. 84. and 38. SE | 

z. The King ſhall have the Lands 7o his own Uſe and may Jet the ſyn, 
to Farm rendring Rent. Dalt. Juſt. 95. cires Finch. 95. 


A nach. " 8 CP IO 
— — 


— 


gr (C) Affions or Suits in Right of Lunatick. Ty ay; 
Name, and where he muſt be Party. 


I. Lunatick [| was ordered] to anſwer by his Friend. Toth. 22). 
| cites Mich. 15 Car. Thomas v. Howorth. 

2. The Cuſtody of a Copyholder, that was a Lunatick, was committed 
to J. S. and a Treſpaſs was done upon his Land; the Court was of Opini- 
that the Action ſhould be brought in the Lunatick's Name. Poph. 141, 
Anon.——Hutr. 16. S. P. and ſeems to be S. C. 


It was over- 3. Where Committees of a Lunatick ſue for any Thing in the Right 
dang rok of the Lunatick, in ſuch Caſe the Committee as well as the Lunatick is 


ticks being made Party, Chan. Caſes 19. Hill. 14 & 15 Car. 2. 
made a Party 


Chan. Caſes 113. Mich. 20 Car. 2. Palmer v. Parlchurſt. Where a Suit is on the Lunatick's Behalf, 
he muſt be made a Party. Chan. Caſes 153. Mich. 21 Car. 2. Attorney General v. Woolrich ——Un- 
leſs where it tends to Stultify himſelf. Chan. Caſes 153. cites Smith's Caſes. Actions ought. to he in 
the Lunatick's Name. Noy. 27. Cox v. Dawſon.—— A Lunatick ſhall have a 2 are Impedit in his own 
Name. Hutt. 16. cires it to have been ſo Ruled. ——Noy. 27. cites it to have been ſo adjudged Com- 
mittee may bring Action of Debt for Rent due on a Leaſe made by the Lunatick before he was Luna- 
rick, D. 502. b. Marg. pl. 46. cites 33 Eliz. B. R. Sowper v. Goodbody. 


6 n 
— 


(C. 2) Actions, Suits, &c. by or againſt a Lunatick. 


Br. 1deot pl. 1. N Ideot ſhall zot be received to plead by Guardian, nor Proc hein 
WE A Amy, but it ſhall be always in 2 Perſon in every Action 
Br. Garden, brought againſt him, and he that will plead the beſt Plea for him ſhall be 
pl. 5, os admitted. F. N. B. 27. (O) cites P. 33 H. 6. 20. and 12 E. 2. 
33 KH. 6. 18. | | | | 
Fut in a 2. A. in 1664. was found a Lunatick, and had lucid Intervals, and that 
like Cale he was Lunatick in 1647. and that during his Lunacy he was prevailed 
e upon to Aſigu a Debt, which he did under Colour of Satisfaction, and which 
murred be- Was ſuggeſted not to be valuable; Upon a Bill brought in behalf of the 
cauſe he Lunatick the Deſendant ſaid, that the ſaid Debt was aſſigned in Payment of 
Lunatick Purchaſe Money for a Manor bought of Defendant by the Lunatick in 1655. 
—_— _ at which 'Time A. was not Lunatick bur did uſually buy and fell &c. 
Ae Now Upon hearing the Cauſe by Tirrel J. when all the Matter appeared as above, 
was ruled he ordered Defendant to account and ſatisfy the Debt with Damages, but 
ood, the Ld directed nothing as to the Defendant's having the Manor again, or any 
Nu 60 Account of the Meſne Profits. It was inſited that the Lunatick in 
1 OS. ne. Caſe of a Bill brought for his Benefit, as in this Caſe, ought to be * made 
ceſſary to Party; but chat Opinion was over-ruled by the Judges, and rhe. Lord 
make the Keeper upon a Re-hearing. But his Lordſhip fayed the paſſing the Decre: 
8 * and gave Liberty to the Defendant to traverſe the Logs ;tion. Chan. Caſes 


Infant where 1 12. Mich. 20 Car. 2. Attorney General on behalf of Smith v. Parkhurſt 
a Suit was in & al. | | 
his behalf; | 


but inCaſe of an/aeot it muſt be orherai/e; but a Lunatick may recover his Underſtanding, and then hes to 
| ar? 
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Te his Eſtate in his own Diſpoſal. Chan. Caſes 153. Mich. 21 Car. 2. Attorrey General on behalf of 
Woolrich v. Woolrich. —But the Book notes the Difference between the two Caſes, viz. that Smith's 
Caſe: was to be relieved againſt an Act done by the Lunatick himſelf in Aſſigning a Debt he being a 
Lunatick at the Time; ſo that his being a Party had been to Stultify himſelt which the Law does not 
Amit; and Quzre how it can be done by Information on his behalf? But in Beverley's Caſe. 4 Rep. 
en King has the Cuſtody of the Perſon, Lands, and Goods of the Ideot, fo as to provide for him and to 
beben Alienation, and therefore by 1 7 ma) avoid a Feoffment and other Diſpoſition made ly the Ideot. 
Bur the Book ſays that that is no Breach of the Rule that a Man cannot be admitted to Srzltify Lin:ſelf'; be- 
cauſe the Ideot is not Party to the Record in a Sci. fa. and that in that Caſe it is the ſame Thing, and the 
Writ the fame as to the Alienation of Non Compos, or a Lunatick, or Ideot, and the King thall Pro- 
tect thoſe that cannot Protect themſelves; and the Alienation of a Non Compos as well as of an Ideot, 
being found by Office ſhall be avoided, and that he 4 4 it was upon that Ground thoſe Bills were 
founded; For the Court declared thoſe Bills proper to be brought by the Attorney General. And that 
in Moolrich's Caſe the Bill was to be relieved upon a Marriage Agreement for the Lunatick's Benefit before 
bis Lunacy, To that his being a Party to the Bill did not tend to e himſelf and might be the Rea- 
fon why he ſhould be a Party toit; and the other Bill tending to Stultify himſelf might be a Reaſon why 
he ſhould not be a Party to it. Chan. Caſes 153, 154. 


3. If a Suit be againſt an Ideot after Inquiſition, the Ideot cannot plead 
it, but the King ſhall fend a woe prey to the Judges ſuggeſting the In- 
quiſition. Arg. Parliament Caſes 153. in Caſe of Leach v. Thompſon. 

4 An Ideot cannot bring any Appeal whatſoever. 2 Hawk. PI. C. 162. 
cap. 23. S. 32. W 3 

. * Lock or Non Compos at the 'Time cannot be an Approver. Be- 
cauſe no ſuch Perſons oughr to be admitted to take the Oath before the 


Coroner without which there can be no Approvement. 2 Hawk. PL C. 
205. cap. 24. S. 5. 


(C. z) Ideot Bound by what Adds. 


. LIM was levied by Ideot a Nativitate, who dies ; the Uſe ſhall be to And foras 
the Conuſee. 2 And. 193 Lewis v. Winne, —tho' after ound 10 much as he 


by Office. 12 Rep. 123. Mich. 12 Jac. Mansfield's Caſe. Mea wo 


ſhall not be diſabled: to limit the Uſes which are but the Acceſſory, the Fine being the Principal. 12 
Rep. 123. Mansfield's Caſe. | 


2. Infant runs parallel with an Ideot in all Caſes but this, viz. that an 
deot is not admitted to diſable or Stultify himſelf; per Holt. 3 Salk. 301. 
Hill. 9 W. 3. B. R. Thompſon v. Lasch. | 5 | 
= 3. There is a Difference between a Feoffment and Livery made propriis 
W :nibus of an Ideor, and the bare Execution of a Deed by ſealing and 
Delivery thereof, as in Caſes of Surrenders, Grants, Releales &c. which 
have their Strength only by Executing them, and in which the Formality 
of Livery and Seiſin is not ſo much regarded in the Law, and therefore 
W the Feoftment is not merely void but voidable; but Surrenders, Grants 
&c. by an Ideot are void ab Initio. Carth. 435. Hill. 9 W. 3. B. R. 
Thompſon v. Leach. = Fs 
+ Be fore Office found the King cannot avoid the Alienation of an Ideot, 
and aſter Office the Practice is to fue a Si. fa. to him in Poſſeſſion, or the 
Alienee. Arg. Parl. Caſes 152. in Caſe of Leach v. 'Fhompſon.—Firzh. 
tit. Scire facias, pl. 2. 106. _ She? : 8 
5. Even aſter an Office the King cannot have the Profits from the Time 2 , 
of the Alienation. Arg. Parl. Caſes 152. Ibid: | en 
| | . | | | but onl 
trom the Time of the Office, and no Precedent can be found, that the King was anſwered of the 
Meſne Profits before the Office found, but only after the Office, and ſo the Quere in Standf. Prerog. 
Reg. fol. 34. b. is well reſolved. 8 Rep. 170. b. Tournſon's Calc, | 


(D) Al, 


being done cauſe it appears to be a Deed fairly executed, but it is of no Force, be- 


might have the Writ De Non Compos Mentis, which ſays Demiſit, muſt be under- 


— 
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(D) Alls or Grants &c. of Lunatick &c. Confirmed 9 
avoided. 


1. T\EOFFMENT is made to A. and Letter of Attorney to B. ho; 
then Sane Memoriæ, to make Livery, which atterwards is made by 
B. being then Non Compos ; yet it is a good Livery ; becauſe ir has Relzzig 
to the Authority before. Cro. E. 447. Mich. 37 & 38 Eliz. C. B. in 
Caſe of Jennings v. Bragg. | 
2. If a Lunatick or Non Compos /evy a Fine of Lands, the 5 Veatz 
begin at his Recovering his Senſes, and he muſt bring his Action Within 
5 Years after, and in pleading he ſhall ſhew, that ar the Time of the 
Fine he was Non Compos, and all the ſpecial Matter; but if he die with. 
out recovering his Senſes, his Heir ſhall have his Action or make his Ez. 
try when he will; For he is excepted out f rhe Ad, and is bound to 10 
Time. So of being over Sea. 4 Rep. 125. b. Paſch. 1 Jac. B. R. Beyer. 
ley's Caſe. | | 
3. After 20 Nears and 2 Purchaſes Chancery thinks it not proper to 
examine a Non Compos Mentis, and diſmiſſed the Bill. Chan. Rep, 40 
5 Car. 1. Winchcomb v. Hall. | 
4. The Defendant pleads a Fine levied by a Lunatick ; Over-ruled in 
Trin. 15 Car. and an Order too tor a Commiſſion to examine whether a Ly. 
natick or not. Toth. 167. Sacheverel v. Brimington. | 
5. Voluntary Conveyance to Detendant, who was Couſin German equally 
with the Plaintiff, by one that was not Lunatick, but only a Perſon of 1 
weak Underſtanding, who could read, and taught a Child ro read, wy 
ſet 8 y Finch C. 2 Chan. Cafes 103. Paſch. 34 Car. 2. Whitey, 
| Small. 
12 Mod 174. 6. If he grants a Rent, and Grantee diſtrains for the Arrears, he may 
S. C. and P. bring Treſpaſs, per Cur. 3 Mod. 3 10. Thompſon v. Leach. 
S. C. and P. ». Letter of Attorney or Bond by Non Compos is void; it is true the 
2 3 Books ſay generally, that his Deeds or Bonds are not void; But that 
p ſjt muſt be underſtood as that the Obligor cannot plead Non eft Factum; Be- 


upon the "cauſe of this latent DefeEt or Incapacity, which the Law requires ſhould 
Land, and be pleaded and put in Iſſue ſpecially ; and fo are all his As in Pais, ex- 
th Veel cept his Feoffinents and Livery and Seiſin, and thoſe are only voidable. 
and che The Reaſon is, becauſe of the N the Law gives to a Feoffment, on 


Feoffee the Account of its * Solemnity in the Tranſniutation of a Freehold. And 


en dea, * ſtood of a Feoffinent or a Fine. Thoſe being the Ancient, and only Con- 


tion of his veyance at that Time; per Holt. 3 Salk. 301. Hill. 9 W. 3. B. R. in 


Title by Caſe of Thompſon v. Leach. 
Way of Re- | | 
leaſe with Warranty. Cumb. 469. Thompſon v. Leach ——12 Mod. 173 S. C. and P. 


* 3 Mod. 8. His Deeds are * void, becauſe the Law has appointed no Act to be 
310. S. C. done for the avoiding them; per Holt. 3 Salk. 301. Thompſon v. Leach, 
9. The Heir of a Lunatick need not have a Sci. Fa. to avoid the Fe. 
ment of his Anceſtor made during his Lunacy, but may enter without it; 
Per Holt Ch. J. and Judgment accordingly. Cumb. 468. Hill. 10 W. 
B. R. Thompſon v. Leach. | 
10. The King, during the Life of the Non Compos, cannot avoid tit 
Feoffment without a Sci. Fa. Cumb. 458. Thompſon v. Leach. 
11. A Bill will not he in Canc. to perpetuate the Teſtimony of Wit- 
neſſes ro a Lunatick's Vill in his Life Time made before his Lunacy. 
Vern. R. 105. Mich. 1682. Sackvill v. Ayleworth. 
12. A Settlement by one that was in Fact a Lunatick, tho' in other 


Reſpects it be reaſonable and tor the Convenience of the Family, yet 1 
ü | oug [ 


* 
* 


| 3 3 ee eee eee 
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op o be ſer aſide in Equity; Per Wright K. Vern. R. 412. Hill. 
_ Clerk by Committee v. Clerk. « 1 
71 3. A Purchaſe by Deeds, Fines and Recoveries at a great Under-Value 
{rom one that was a Lunatick, (bur found ſo after wards) and a /tated Ac- 
count was let alide, tho Defendants inſiſted on a Trial at Law; bur de- 
creed, that Defendant, be allow'd what he prov'd he had paid tor the 
Uſe and Benefit of the Lunatick; Per Harcourt Ch. 2 Vern. R. 678. 
Hill. 1711. Addiſon per Committee v. Dawſon, Maſcall & al. 
14. A Bill was brought by a Lunatick and his Committee, to ſet aſide 
a Settlement, which had been obtained from him by the Pefendant before 
the iſſuing out of the Commigjion of Lunacy, but ſubſequent to the Time 
wherein by the Commitſion he was found to have been a Lunatick, and the 
Bill charged ſeveral Acts of Inſanity and Diſtraction, previous to the 
making of rhe Settlement, and rhe iſſuing out of the Commiſſion ; and 
charged likewiſe, that rhe Commiſhon of Lunacy was ſtill in Force. To 
this Bill the Detendanrs demurr'd, tor that it was againſt a known Maxim 
of Law, that any Perſon ſhould be admitted to ultify himſelf ; becauſe, 
during the Continuance of the Lunacy, he cannot be ſuppoſed to know 
what he did; But my Ld Chancellor over-rul'd tlie Demurrer, and ſaid, 
that Rule was to be underfiood of As by the Lunatick to the Prejudice of 
W others, that he ſhould nor be admitted to excuſe himſelf on Prerence ot 
Ws Lunacy ; bur not as to A&ts, done by him to the Prejudice of himſelf; 
beſides, here the Committee is likewiſe Plaintiff, and che ſeveral Charges 
of Lunacy are by him in Behalf of the Lunatick; and it has been al- 
ways held, that the Defendant muſt anſwer in that Caſe; and ſo he was 
ordered to do here, rho* the Settlement was not unreaſonable in it ſelf, 
being to limit the Eſtate in Queſtion to the Deſendants, the Uneles, in 
Caſe of Failure of Iſſue Male of the Lunatick, with Power for the Lu- 
natick to charge the ſame with conſiderable Portions tor his three Daugh- 
ters, and a Power of Revocation: Abr. Equ. Caſes 279. Mich. 1129. 
Ridler v. Ridler. 


1 
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(D. 2) Act. Avoided, How, and by whom. 


I. I; Treſpaſs the Queſtion was, if a Man make a Feoffment, being non Com. 

| 4 #95 Mentis, whether he may enter or not, and if he cannot enter, Whether 
his Heir may enter, and per Laicon, Aſhton and Priſot, he who made the 
Feoffment cannot enter; for he cannot diſable himſelt; nevertheleſs, per 
Priſot, the Reaſon is, becauſe he cannot know in his Sanity what he did 
when he was Non Compos Mentis; and the Opinion of all the Court was, 
that a Man hall not defeat a Feoftment made by himſelf when he was Non 
Compos Mentis, tho he returns to his Senſes, and this neither by Action 
nor by Entry; But per Cur. his Heir may enter. Br. Entre Cong. pl. 47. 
Cites 39 H. C4 | | N 

2. on Compos cannot ſtultiſy himſelf; but the * King (during his * Arg. Godb. 

Cuſtody) and his Heir ( l Soom tor the Sher A =, — OE 
autors tor a Teſtamentary Eſtate ſhall avoid reſpective Acts in the Country aucffaith that 
of Non Compos Mentis, Ideor or Lunatick. Jenk. 40. pL 77. it is in re- 
| | ns | ſpect of | 
moms of Prerogativa Regis, and not of any Right remaining in the Non Compos, Way 3 4 
Thy 3 8. P. as to the Father, but the Heir aſter his Death may avoid the Feoffment of 

is Anceſtor; For De ipſo de ſcendit Jus, tho' the Father had not a Right in his Life Time. Arg. Godb. 
302. Paſch. 21 Jac. in the Exchequer Chamber, in Cafe of Sheffield v. Ratcliff. 
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138. Lunatick, Non Compos and Ideot. 


(D. z) Other Matters. 


I. IN the Caſe of an Ideot the Court, Ex Aſſenſu Partium, diſpoſed of 
and ſettled his Land in ſuch Manner as he ſhould nor ſell it, but to 

his younger Brother. 2 Bulſ. 320. Hill. 12 Jac, Requith v. Requiſ. 
2. An Ideot is maintainable by the Pariſh where the Father is ſettie 
not where born. 2 Salk. 427. Mich. 11 W. 3. B. R. Hard's Caſe. r 
3. Fools and Madmen are 7ac#tly excepted out 1 all Laws whatſoever 
Per 9 wow Ch. J. Carth. 483. Paſch. 11 W. 3. B. R. London City v 
Vanacker. | | | 


un 


(E) How the Lunacy ſhall be tried, and what is a good 
Return. | 


And if be be 1. Suſpected to be Lunatick heretofore, now becomes in the ſame 
found. Luna- Condition upon his Arraignment by Covin, or otherwiſe in 
tick, his 27. Reality. Reſolvd, that an Inqueſt be impanelled to inquire if it was of 


ll _ Malice or not. Savil. 50. Somervill's Cale. Reſolved, if he thall be 


be of found found Lunatick by Covin, there being a Diſſimulation, he 1hall be tryed upon 
Memory. the principal Matter, and not condemned to Pain Fort & Dare, 28 in 
But it was Cafes of Felony. But it he will not anſwer directly, being of found 


pre Soong Memory, he ſhall he condemn'd upon a Myil dieit, and norwirhſtanding 


greed, that if he ſhall have Judgment which pertains ro High Treaſon, and not be put 


he had plead- to Pain Forte & Dure. Savil. 56. Somervill's Caſe. 

ed the Gene- 1 | | 
ral Iſſue Nen Culp. that if after he ſhall come upon Evidence, and not ſpeak directly, yet he ſhall 
not be taken Lunarick, in as much as he has anſwered directly. Savil. 57. S. C. 


2. A Motion was that a Lunatick, being by his Confinement become 
ſound Mind, might be inſpected, and make a Settlement of his Effate. But 
North K. refuſed ro make any Order in it, but directed, that if he made 
any Settlement of his Eſtate, it ſhould be done before the Juſtices of the 
C. B. by Fine, that ſo they might examine and inſpect him. And that, as 
he was now found a Lunatick on Record, they ſhould reply to it, that 
he was now reſtored to his Underſtanding, that fo I/ue might be takes 
upon it, and try d in C. B. Vern. R. 155. Paſch. 1683. Anon. 

3. A Special Return was made to a Commiſſion of Lunacy, which ws 
filed; but Ld Chancellor ſaid, he muſt be La. either Mad or Not Mad; 
and if the Return had not been filed, it had been no Return; bur ſince 
it is filed, it muſt be quaſped, and an Alias Commiſion go. Sel, Ch. Caſes in 
Ld King's Time. 47. Trin. 11 Geo. 1. Freak's Caſe. 


_— as. * — 
* 7 ** 4 — Y — —_ = 


(E. 2) Office found. Of the finding an Ideot, and ah 
ſpall be ſaid an Ideot &c. 


5 Mrit may be awarded to the Eſcheator, or to the Sheriff Il, 
County where ſuch Ideor reſides, both to examine bim, 4 

alſo zo inquire by a Jury &c. of ſuch Ideot, and of his Lands &c. Dali 

Juſt. 94. cites Fitz. 232, 233. Stamf. Fol. 34.—Regiſt. 226. 267. 
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2. But there can be 10 Seiſure of the Lands &c. without an Office firlt Datr. Juſt. 
fund. Ibid. cites Staink. 55. ” ES 
Sp. 170. 


and Stamf. 34. F or by the Office it appears of Re 20rd that the King has a Right to ſeiſe the Land. 


3. A Perſon, who was preſented {or an Ideot in the Time of Edward 
Sch. could write Letters ana Acquittances and ſuch like, and therefore was 
adjudged an Unthrift, but no Ideot, Br. Ideot, pl. 4. cites Brent's Caſe. 

Tho' a Man be found an Ideor, yet he ought to be examined Ly the 
Council, or otherwiſe be ſhall not be bound by the Inquiſition ; per Dyer. 


Pal. 95. pl. 19. 15 Eliz. in Brent's Cale. 


— 


5. When a Man is found Ideor a Nativitate by Office found, he that is Tho it be 
ſo found (falſely as is ſuppoſed) may come in Perſon into the Chancery before found by Je- 
the Chancellor, and pray that before him and ſuch Juſtices and Sages of the K * y_ 
Law as he ſhall call ro him (and are called the Council of the King) he may liest, yet 
be examined if he be an Ideor or no, or his Friends may ſue a Writ this is ra- 
out of the Chancery returnable there to bring him into che Chancery An 
ibid, Coram Nobis & Concitio noftro examinand', and if it be found on ſuch ner 2 5. 
Examination that he is no Ideor, the Office thereof tound, and all the Ex- way come into 
amination which had been made by force of the Wrir, or Commiſſion of the Chancery 
the King, is utterly void; without any Travers or Monſtrans of Right, or oo gin. that 
other Suit. 9 Rep. 31. Mich. 33 & 34 Eliz. in Caſe of the Abbor of % a 
Strata Marcella. | 2 7 | e tnd 


5 | | ſhall be uton 
Examination; and if he be found an Ideot upon the Examination, or no Ideot, it is peremptory, as held 


there, and they will examine him if he can connt to 20 d. or if he knows who <vas bis Father, or Mother, 
ov lis un Age, or the Days of the Week &c. And if he can underftand the Letters, and read by inſeruction 
of others, then it ſeems that he is not an Ideot. Br. Ideot. pl. 4. cites F. N. B. 233. (E). 


6. Inquilition of Ideocy taken and Melius Inguirendum upon it; See 
Ley. 25. Paſch. 8 Jac. Darwin's Caſe. | 

7. A Man Deaf and Dumb trom his Nativity is Non Compos ; ſecus if Br. Eſchete. 
by Accident; but one Deaf, Dumb and Blind by Accident is Non Compos. 7 | 
D. 56. 13. Marg, cites a Reading by Wakering Reader in Lincoln's Inn 
1626. 48 


IIS 


(F) Forfeitares by Lunaticks. 


A Seiſed of an Eftate of Inheritance, Patt whereof was held of the 
late Ofteen by Knights Service in Capite, died ſeiſed thereot, leaving 
6. hs Sou and Heir of full Age a Lunatick ; all which was found by Ot- 
tice, and the Goverumem of the ſaid B. his Manors, Lands &c. were 
granted by the ſaid .Ouren to F. F. by Indenture, who with the Rents 
lifues and Profits thereof maintained the ſaid B. his Wife, Children, 
Houſe and F amily, according to the Covenants of the ſaid Indenture; 
and the Queſtion Was, Whether the K ing ought to have any mean Rates, as 
the Caſe itanderh ? Ic was reſolved by che Ch, Juſtices and Ch. B. Mounta- 
50 Hobart, and Tanfield, that the King ought not to haue any mean 

atcs of the Lands of the ſaid B. for want of ſuing Livery by the faid B. 
For that the ſaid B. at the Time of the Death of A. his Father, was, 
and yet remains a Lunatick, & Mentis ſuæ Non Compos, and thereby dil- 
abled to render, or ſue a Livery ; Whereupon a Decree was had accord- 
ingly. Ley. 56, 57. Paſch. 15 Jac. Mercalt v. Barrington. 
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(G) Puniſhable. In what Caſes. 


The King x, NE Non Compos Mentis cannot do Felony, but may be Attaint ; 
2 . Treaſon, and 5 he makes a Feoffment in F ee, and does Treas! 
ment; per is this not given to the Ring; but if he be“ diſſeiſed, the King ſhall hays 


Coventry: 6 the Land. Arg. 2 Roll. R. 324. cites 4 Rep. 124. Beverly's Caſe. 
0 


Arg. 2 | | 
Nis 4 Godb. 316. Arg. in Sheffield and Radcliff's Caſe. S. P. * Becauſe the Party him. 


a Right of Entry, w ich is given to the King. Arg. Godb. 316. 
* * C 260. 2, If a Lunatick hurts 2 Man, he ſhall be anſwerable in Treſpaſs, tho, if 
8 eb * he * kills a Man, it is not Felony. Hob. 134. Paſch. 14 Jac. in Caſe of 
Caſe. Y Weaver v. Ward. 


3. If an Infant or Lunatick commits a Treſpaſs, they ſhall anſwer it in 
Damages. Arg. 12 Mod. 342. Mich. 11 W. 3. in Caſe of Maſon v. Keeling, 


r 1 
, m. 


(H) Offences by others in reſpect of the Lunatick, & ce. 


Puniſbed. How. 


1. J Deot Feme has Iſſue by her Baron, and Office is found ; the Baron ſhall 
| not be Tenant by the Curteſy; becauſe his Title is over- reached by 

the Office. Arg. 2 Roll. R. 322. | 
G. Equ. R. 2. Forcibly taking away a Lunatick under Commitment, and marryins 
5 n * C her is a Contempt for which Chancery will commit the Perſon ; bur it the 
e Ita Marriage is afterwards held good in che Spiritual Court (as it may be by 


— Ch. Prec. a . | 
412, Mich. being conſummated in one of her lucid Intervals) and upon Inſpection it 


1715. 8.C.— appears that ſhe is reſtored ro her underſtanding, rhe Husband ſhall be diſ- 


= _ charged, and the Commiſſion of Lunacy vacated. Abr. Equ. Caſes 278, 
= is no Trin. 1702. Aſher's Cale. 
uperſedeas A | k | ; : 

to the Commitment of the Lunatick; per Lord Wright. Ch. Prec. 203. Trin. 1702. Mrs. Aſh's Caſe. 


And ſaid it was ſo held in Fane's Caſe. 


3. In Caſe of a Marriage with a Feme Lunatick, Chancery ordered all 
Deeds and Securities relating to her Fortune, and all her Fewels to be lodged 
with one of the Maſters, in Order to ſecure ſome Proviſion for her, if 
ſhe ſhould ſurvive her Husband, and alſo for Children, if any. Ch. Prec. 
412. Trin. 1 Geo. 1. Packer v. Windham. | 
S. C. cited 4. And tor this Contempt Mr Packer the Husband, and others concern- 
Wms's Rep. ed in procuring the Marriage were committed to the Fleet. Ibid. 


111. in Caſe 
of Eyer v. the Counteſs of Shaftsbury. 


5. An N was againſt one for being the Contriver of a Marriagedt 
an Ideot that had Lands of Inheritance. 9 Mod. 98. Mich. 11 Geo. 1: 
Smart v. Taylor. | | 
6. A Commiſſion of Lunacy was granted, and the Perſons who hal 
him in their Cuſtody were deſird to produce him, which they not doing, 
the Ld C. Parker made an Order for producing lim. Atterwards on his not 
being produced, the Wife of the Lunatick was order d to attend, and it 
appearing by Affidavits that ſhe had been with him, and was inſirumentu 
in removing him from Place to Place to evade his being produced, his Lord. 
ſhip order'd her to be committed to the Fleet, tho ſbe was an Iriſh Peers 
W ms's Rep. 501. Trin. 172 1. Ld Wenmap's Cale. 
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Lunatick, Non Compos, and Ideot. 


(1) Lunatick. Lord or Copybolder. | 


1. ORDof Manor being Lanatick, may 8474 Steward, whom be. 
fore his Lunacy he had conſtituted for Life, grant Copyhold E- 
fares according to the Cuſtom, Whether tor one Life in Poſſeſſion, or one 
Life in Poſieſſion, and another in Reverſion; but the Committees cannot 
grant any Copybold Eftate. Bur by Way of Caution it was ordered 
chat ke ſhould grant none without the Privity ot the Committees, nor be- 
fore the Court was acquainted ther ewith, and gave Warrant for the grant- 
ing. Ley. 27. Trin. 9 Jac. Blewitt's Caſe. 
2. Lord of a Manar cannot commit or diſpoſe of the Copyhold of a Lu- 
natick, without ſpecial Cuſtom. Hutr. 17. Anon. 


2 


Oo — 


(K) Lunatick and Luſtee enabled to transfer. 


1. Stat. 4 Ces. 2. cap. 10. S. 1. Enacts, that It hall be lavpfu for Per- 
ſons being Idect, Lunatic, or Non Compos Mentis, or for the Committees 7 
ſuch, in their Name, by Direction of the Lord Chancellor, by an Order made 
upon hearing all Parties, on the Petition of the Perſons for whom ſuch Ideots 


ec. Gall be ſeiſed or poſſeſſed in Truſt, or of the Mortgagors, or the Perſons 


intitled to the Monies ſecured upon any Lands whereof ſuch Perſons be- 


intitled to the Redemption thereof. to convey ſuch Lands as the Lord Chancellor 
ſball by ſuch Order direct, and ſuch Conveyance ſpall be good. 
S. 2. Such Perſons being dent Sc. and only Truſtees or Morggagees, or the 


| Committees of ſuch may be impowered aud compelled by ſuch Order to make 


ſuch Conveyances, in like Mauuer as Truftees or Aortgagees of Sane Memory. 


FY p WG 


__—— C— 


(L) Pleadings. 5 


. II was found by Inqueſt of the Office returned in Chancery, that W. 


N. was ſeiſed of certain Manors, and held: them ot the King in 
Chiet, and died ſeiſed, and che Tenements deſcended to R. a Natural 
Fool from his Birth, as Son and Heir, and chat N. held the Tenements; 
upon which the King ſued a Scire Facias againſt N. to ſay why the Land 


Acud nd be ſeiſed into his Hands, for the Ideocy of R. who came and 


laid, that R. ſuch a Day releaſed all his Right to the Poſſeſſion of M. 


chen Tenant of the Land; at the Time of the making of which Deed 

WR. was of good Memory; which M. infeoffed him, abſque hoc, that R. was 
Natural Fool from his Birth; and it was not denied, but that the Terte- 
n may traverſe the Office in this Form, and after they paiied over to 
Wy "other Matter, viz. The Alienation without Licence“ Br. Ideor, 
| pl. 2. cites 20 Aff. 2. N | | 


2. Othce found chat J. S. died ſeiſed of ſuch Land by Gift in Tail 


nde to him, which deſcended to W. his Son and Heir, who was an Ideot, 
and N. came and traverſed the Office, and made Title, abſque hoc that 
be faid J. S. was ſeiſed Prout &Cc. the Day on which he died, and ic was 


found againſt the King. And by Huſſey and Fairfax, this Caſe of the 
Ideocy 1s not like to the Caſe of the Ward of the Land and Heir; For 
there the King ſhall be anſwered as to the Tenure ; but in Caſe ot the Ideot, 
the Ki; Hall le anſwered only as to the Poſſeficn ; For if an Ideot has Title 
o the Land by Entry, or by Action, if he has it not in Poſſeſſion 17 the 
Oo ing 


t 


See (C) 


ing dect Sc. Mall le ſeiſed or poſſeſſes by Way of Mortgage, or of the Perſons 


* Orig. (Co- 
nus.) 


* ** 


* 
Fr 
- 1 
5 by * 


Maerefme. 
King ſhall not have it ; and ſo Judgment Was given upon the Traverſe. 6, 
the Iſſue was upon the Poſleſhon, & non refert, whether the Ideot has Right 
or not, if he has not Paſſeſon, quod nota. Br. Ideot, pl: 3. cites 1 H 
7. 18. & 19. q | 
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Megs Jean (A) To whom̃ it appertains. e, 


Titles. , | 
Roll. R. 178. 1. TF Leſſee for Life or Years cuts Timber or proſtrates the Houſes 


S.C J denied, the Leftor ail have the Timber * For the 1 lt ln 
4 Rev. ar b the general Ownerſhip and Property in the Inheritance in the Tin: 
ET ber” CO, 11. 81. b. Sowles's Cale, —— and * Liford's Caſe. 


down b 
8 2 Leſſee ſells the Timber, it is not Waſt; For after the Den (of which he is excuſed 
by Kcaſon of the Tempeſt) the Timber is become a Chattle, of which no Waſt can be committed. 2 Roll 
Waſt (E.) pl. 31. cites 29 E. 3 33. Curia. As it ſeems it is ſo to be intended. Ibid, cites 40 Af 


22. * 11 Rep. 48. | 


Palm. 327. S. 2, I Leſſee for Life or Bears cuts Timber Trees, and barkes them and 
C Jo. carries them away immediarly, yet thep belong to the Leſſor who has 
225- . ©-— the Inheritance; For they are Parcel of the Inheritance, and the Lei 
_ s © ſor may have Trover and Converſion for them, tho he never feiſed 
i Rep. -6. them before the carrying them away, and that the Leflee carrie 
b. Paget's them away immediately after the Cutting and Barking, ſo that al 
2 as but one intire Act. ... Between Bertie and Herd, adjudged 
may bring a Upon a ſpetial Verdict in B. R. no 
„ it may be impoſſible to diſcover the Value, that being in the Poſſeſſion of him that cut 


it; Per Ld Ch. Macclesfield ; and that in ſuch Caſe, where there were Trees blown down by the 
Storm, and ſeveral Tenants for Life, with Remainder to their firſt &c. Son in Tail, but neither of 
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1 "i them having any Son, the Timber was decreed to the frſt Remainderman in Tail. 2 Wrms's Rep. 241, 
p N Mich. 1724. Cites it as the Caſe of the Duke of Newcaltle v. Vane. 
wt. So where af- 3. Tf a Feoffment be made of Land to the Uſe of A. for Lite, the 
| 11 2 At Remainder to the Uſe of his 1, 2, 3, and other Sons in Tail, the Re. 
fem mie io the Mainder to the Uſe of B. for Lite, the Remainder to the Uſe of bi 
E firſt &c. Son I, 2, 3, and other Sons in Tail, and after B. has Iſſue C. a Son, 
5 | of B. in Tail whereby he is Tenant in Tail in Remainder, and after A. nor having 
044, Male, he any Son cuts Timber Trees, and then ſells Parc of Timber caming 
19 g el off the Trees, and after C. ſeiſes the Reſidue of the Timber conung 
4 limited 2e C. Of the Trees, and A. re- ſeiſes it, C. may have Trover and Conver: 
6 ard D. and (101 againſt A. for all the Timber; For the mere Property of the 
Li | the wy Trecs is in him who has rhe immediate Inheritance of the nd at the 
Fl es. Time of the cutting of them. And tho the Remainder for Life to B. 
bl der to tte is an Impediment of an Action of Wait during his Life, pet it is not 
Fi Feferin Fee, any Jmpediment to C. as to the Property of the Trees, being le 
i «nd A.and 5. yerey from the Land, which B, cannot have for the Debate of lis 
6 had & 595, Eſtate; and the Polltbility of the Eſtate, which may come ta tit 
I 4 without 1/ſue, Sonn of A. if A. ſhall have any Son, is not any Impedimem, 
49 whereby the fnagmuch as it is a mere Poſſibility, which peradventure never will 
19 | Heir of the happen, and is Nothing in Law till it happens, and may be deſtroy 
11 | Feoffor, asto by the Feoffment of the Leſſee, Mich. 2 Car B. B. between 
1 | one Moiety of YE * J+ 24 Cut. .A. 15525 
F i | | | a 
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race, and Uvedale. Adjudged upon a Special Verdict. Intratur 5c 7,575 
_ : Tar, B. R. Rot. 69 4+ | J had the. wo 


heritance ; A. having cut Timber ſold it, and the Heir of the Feoffor brought his Fit! 
f a Meitty of the Timber. And Ld Ch. Macclesfield held, that the. Right belonged to thoſe, who at 
4 Time of its being ſevered from the Freehold were ſeiſed of the firſt Eſtate of Inheritance, and that 
— property becomes veſted in them, and his Lordſhip thought the Bill for an Account proper, in or- 
der to diſcover the Value, and that A. the Defendant was not to be allow'd what Money he had laid 
out in Timber wag; « xn nyo his ſelling ſhewed, Quo Animo he cut it down. 1 Wms's Rep. 
Mich. 1724. itheld v. Bewit. od 1 hy 
* 1 7 ae for Life leaſes for Years, excepting the Timber &c. and Leſſee for Years aſſigns his Leaſe to 
Remainderman in Fee, he in Remainder cannot fell any Trees, tho he may carry away any that were 
felled before Ley. 20. Sir Allen Percy's Caſe. : 3 | 
Trnant for Life, Remainder for Life, Remainder in Fee; Tenant for Life cuts Timber; The Pro- 
rerty belongs to Remainderman in Fee. 5 Rep. 76 b. and he may ſeiſe them, tho he cannot bring 
Action of Waſt during the meſne Remainder for Life. Allen $1. Udall v. Udall. 


4. If Trees are blown down by the Wind, Quære, if Leſſee ſhall not Leſſor ſhall 
have them? For 44 E. 3. in Waſt it is ruled, that Leſſor ſhall not have have Jind- 
Waſt or Trover tor them againit Leflee, if he takes them. D. 90. b. 9. 1 4 


Le. 166. 
Lewknor's Caſe —143. Arg. Windfalls, which have Timber in them, belong to thoſe in Re- 


verſion; but if Dotardr; which have no Timber in them then Tenanr for Life may have them. Mo. 
$12. Counteſs of Cumberland's Caſe ——Rolt R. 181. S. P. Bowles v. Berrie 4 Rep. 63. 9. Her- 
lackenden's Caſe. "NE | | 


5. If the Timber be carryd of into another's Land, and hew'd out or Bur if the 

cut into Poards, Leſſor may take them. Mo. 19. Trees are 
Land, or if a Houſe is made of the Timber, it is otherwiſe. hy 4 

6. If Leſſee covenants to repair, and the Groundſels are rotten, he may 
cut Timber to repair them. Mo. 23. pl. 80. | 
7. If Leſſee for Nears without Impeachment of Waſt cats Trees, and 
leaves them on the Land; and dies, his Execators ſhall have them, and 
not the Leiſor. Arg. 4 Le. 139: | of 2 

8. Birc hes in ſuch Countries, where they are neceſſary for Uſe in 
Building, are Timber, and belong to the Inheritance, and not to Tenant 
for Lite, Mo. 8 12. Counteſs of Cumberland's Caſe. _ 065 e 
9. Feme Tenant in Tail after Poſſibility without Impeachment of Waft by 4 Rep. 64. 
Force of the Clauſe (without Impeachment of Waſt) ſhall have I im- Herlacken- 
ber of Houſes blown down by the Wind, and Trees, and when they are ugh vow 
ſever d from the Inheritance, either by Act of the Party, or the Law. 
and become Chartels, the entire Property of them is in the Fenant or 
Lite, by Force of the ſaid Clauſe. 11 Rep. 84. Lewis Bow les's Caſe. 

10. It a Houſe falls per Vim Venti, Tenant for Life, Tears, in Dower, 
by Carteſy &c. have a /pecial Property in the Timber, to rebuild ſuch a 
Houſe with the 'Fimber, as the other was, for his Habitation. 11 Rep. 82. 
11. If Leſſor grants that Leſſee may do Nat, he may convert to his 
own Uſe. 11 Rep. 83: in Lewis Bowles's Caſe, ———cites 3 Ed. 3. 44. 
a; b. Walter Idles's Cate. | | 4 

12. It Trees are aridæ, Leſſee ſhall have them; For then they are Fuel. 
Arg. Roll. R. 181. | SS 125 ; | 

13. Abſque Impetitione Vaſti gives a Power to fell and fell. Roll. R. 11 Rep: 82. 
183, 184. Bowles v. Berrie. : ade? 1 
Caſe. acc. But 4 Rep. 63. Fcrlackenden's Cafe is that Tenant for Life diſpuniſhable of Waſt ſhall not 
have the Trees. Arg. 2 Roll R. 325. But Abſque Tnifetitione Vaſti per aliquod breve de Vaſto dit- 
charges only the Action, but doth not give the Property, and the Leſſor after the cutting may ſeiſe the 
Trees. 11 Rep. 82. b. Lewis Bowles „ed, Lin. 352. 220. | 
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Magiſtrate. 


Eſtate of In- 


for an Accouni 


Magiſtrate. 


(A) His Power. 


* Ayor or Magiſtrate may /end for an to examine and is 
83 to — the ! in jo rank, nor Ig tare 
the Officer co know the Cauſe. Cro. J. 81. v. Bowcher. 
2. A Contemjtuons Carriage and Behaviour to a Magiſtrate is a Breach 
of the good Behaviour, and he to whom ſuch Affront is offered may bind 
to the good Behaviour, or, if he has no Sureties, commir him all fe fag 
ſome; Per Holr Ch. J. Farr. 29. the Queen v. Rogers. 


Maihem. 


632 


oL 112. 5 1 
5 (A) at ſhall be ſaid a Mathem. 


1 Le. 139.— F- Ae Daihem map be committed in cutting off my rigen 


So of cutting E. 3. 43. 
the Thumb 
or Noſe. 1 Jo. 183. knocking out one's fore Teeth, putting out one's Zye &c. it is otherwiſe of knock 
ing out his grinding Teeth, cutting off one's Ear, Ne ie &c. for theſe are — Deformities; For Maime is 
t he ee a Member De fenſive in Sight. Fin. Law. 8. 204. 


2. A Bajhem may be committed in off my Fi MU 
* little Finger. E. 3. 9 955 per LIT CUES my Finger ne 
committed in n off any of ny 


1 Le. 13% in 3. So a Pathem may be 
Caſe of Mal- Fingers. 28 E. 3, 94. per Seaton. 


let v. Fer- 
rers,.cites 28 E. 3. 54. per Stone. 


S. P. So of 4 Any Hurt to a Man's Body, whereby he is render d * leſs able is 
breaking his Fightiag, as the cutting off, dilkbling or weakening a Hand or Finger, 
Skull, 05 . ſtriking out an Eye, or fore Tooth, or Caſtration &c. are properly 
ing Maihems, and come under the Notion of Felonies ; but the cutting off 
off his Leg an Ear or Noſe are not properly Maihems, becauſe they do not weaken 


or Hut, or Man, but only disfgure him. Hawk. Pl. C. Abr. 124. S. 1. 


loſes the UE of any of his ſaid Members. Co. Litr. 288. a. *. P. 2 Hawk. Pl. C. Abt 
146. S. 5. 
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(B) What ſhall be good Cauſe of Jaſtiſſcatian. 


Sum Aſſault ts 1. 17 is good Juftification of a Bathem, that the Plaintiff whois 


goed Pe in maimed aſſaulted him, and he fled from Place to Place, ANN the 


athem Ill which he recetv'y was 1 Upon his own Aſſault. 25 Ee 3+ 41. al: 
where the mitted by Jſſue. - 28 E. 3. 94. 
frſt Aſſault | 
was violent. 2 Salk. 642. Cockroft y. Smith. | 
2. 'The 


. 
8 * * 
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ä Maihem. 5 a 145 


| —"The Defence of a Man's Pfei will not juſtify a NMalhem, bur 
= the Defence of his Perſon. 2 Hawk. PI. C. Abr. 148. S. 10. : 
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(C) Appeal. Bars. 


1. IC is a good Bar in Appeal of Maihem, that the Plaintiff was 
Nonſuited in other Appeal after Appearance of the Oefendant. 
© E. 3+ I, adjud D. 
n 2. In Appeal of Mathem it is good Bar, that the Plaintiff hath 2 Hawk. Pl. 
recovered in a Treſpaſs of Aſſault, Battery, and Wounding, which is the C. cap. 23. 
ſame Battery and Wounding for which this Appeal is brought; For 22 
in both Actions Damages are to be recovered, and he hath reco- 
yered Damages in the Treſpaſs for the Wounding, which makes 
| the Mathem, and therefore the Defendant ſhall not be puniſhed for it 
again. Adjudged Co, 4. 43+ Judſon and Lee. 
3. It is a good Plea in Bar of Appeal ot Maihem, that the Plaintiff aſ- 
ſaulted the Defendant in ſuch a Manner as endanger'd his Life; but ir 
| ſeems that the Common Plea of Son Aſſault demeſne, without ſome ſpe- 
cial Circumſtance, is no Bar of a grievous Maihem, as the cutting Fa 
Leg &c. For ſuch a Revenge bears no Proportion to the Provocation. 
2 Hawk. Pl. C. Abr. 147. S. 10. 
4. Notwithſtanding an Appeal of Maihem ſuppoſes the Fact to have 
been done teloniouſly ; yet, inaſmuch as at this Day it only ſubjects the 
Appellee to Damages, it may be barred by an Arbitrement, or by an Ac- 
cord with Satisfaction executed; or by a Releaſe of all Manner of Ap- 
peals; or by a Releaſe of all Manner of Demands, or by a Releaſe of all 
Manner of Actions, or by a Releaſe of all Actions perſonal, or by a Non- 
ſuit in a former Appeal after Appearance. But a Nonſuit in an Action of 
Treſpaſs is no Bar of an Appeal of Maihem. 2 Hawk. Pl. C. Abr. 148. 
8. II. 
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| 7 (D) What Court may take Cognizance of it, and How. 


=. FT Nferiour Courts have Power to judge on View of Maihem, and ro 
J increaſe Damages; and per Pemberton Ch. J. a barbarous Battery, 
as cutting the Noſe may be conſirued Maihem for the Increaſe of Damages. 
2 Jo. 183. Anon. Vent. 353. reports, that per Cur. none but the Courts 


at Weſtminſter can increaſe Damages upon View. Anon. 


1 


, , 
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(E) Puniſhed. How. 


1. T7 is ſaid, That axciently Caſtration was puniſhed with Death, and 
þ other Maihems with the Loſs of Member for Member; but afterwards 
no Mathem was puniſhed in any Caſe with the Loſs of Life or Member ; 
but only with Fine and Impriſoument. 1 Hawk. PI. C. 112. cap. 44 S. 3. 

2. Bur 22 C 23 Car. 2. cap. 1. Enacts, that If any on Purpoſe and of Ma- II a Man at- 
lice forethought, and by lying in Wait, ſhall cut out or diſable the Tongue, put rack another 
our an Eye, ſlit the Noſe, or cut off: a Noſe or Lip, or cut f or diſable any 4 * 
Limb or Member of any Subject of his Majeſty with Intention to Mai hem e e 


„ : þ in order to 
or diſfigure him, ſuch Perſons, Counſellors, Aiders and Abetters fhall ſuffer murder him 
ath, as in Caſes of Felony, without Benefit of the Clergy. with a Bill, 

| Pp F Provided or any other 
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8 (B) In Audita Querela. 


146 Mainprize. 


ſuch like In- | | | ſuch "ep 
Parma fil the Wit | _ oa Attainder of ſuch Felony ſhall corrupt the Blood, or for: 
which can- ends ; 

not but endanger the maiming him, and in ſuch Attack happens not to kill, but only to maim him he 
may be indicted on this Statute together with all thoſe, who were his Abettors &c. and it ſhall be left 
to the Jury on the Evidence, whether there were a Deſigu to murder by maĩming, and conſequent] 
melichows Tyne to maim as well as to kill; in ſuch Caſe the Offence is within the Statute, tho' th 


primary Intention was Murder. 1 Hawk. Pl. C. 112. cap. 44. S. 6. 


Mainprize. 
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(A) In what Actions, Suits or Things [Perſons] may 
be mainprifed in Writ of Error. 


1. JF a Man be in Execution for Debt upon Judgment in B. any 
brings Writ of Error in B. R. De Rigore Juris, he ought not 
to be put to Mainprize in B. G. 7 P. 6. 28. b. 9 
2, But he may be let to Mainprize by Special Grace. J . 6, 28, h, 
3. Bur the Diverſity is if Mrit of Error be brought in Parliament 
upon Judgment in B. G. 7 . 6. 28. b. 
4. But if a Man be in Execution upon Judgment in B. N. and 
Je ſays, that he will ſue a Writ of Error at the next Parliament, hy 


oats ol not be let to Mainprize upon this Suggeſtion, 7 H. 6. 29 
Wn nf + 29, 
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uerela 


(B. 2). 1. FF the Atidita Querela be grounded upon a Matter of Writing, 


he ſhall be let to Mainprize; Becauſe it is apparent to tie 
View of the Court. My Reports 14 Ja. K. R. In 

2, Tf the Audita Querela be grounded upon a Matter in Fatt, ht 
ſhall-not be let to Mainprize; For it may be falſe, and then he thal 
be out of Execution by this faiſe Suggeftion. My Reports 14 Id, 
'B. B. Piers. . 1 a . 

3. Ik A. recovers Damages againſt B. and rakes him in Execution, and 
after B. purchaſes a Manor, co which A. is a Villain Regardant, and up 
on this Matter B. ſures an Audita Querela, yet he ſhall not be lat 
to Wainp:tze; Becauſe the Audita Querela is grounded upon i 
Matter in Fact. 41 E. 3. Audita Querela 138, 

4. Jf an Infant ſues an Audita Querela upon a Statute for Ju 
fancy; after which he is inſpected by the Court, and found within Age, 
he ſhall be let to Mainprize. 20 E. 3. Audita Querela. 2. adjudged. 

F. Four Men ſued Audita Querela upon a Statute Merchant, ſo that the) 
were in Execution, and the one appeared, and the other three were not ther, 
but the fourth made the Suit for all; and becauſe they cannot do this with- 
out being there in Perſon, or by Attorney, or by Mainprize, therelore 
Capias was awarded againſt them, and that he who appeared ſhould ſue 
Writ to let him to Mainprize. Br. Mainprize, pl. 82. cices 29 Al. 41. 

6. In Audita Querela, they were at Iſſue, and Miſi Prius granted, and 
therefore the Plaintiff was by Mainprize notwithſtanding the Statute; 

| per 


* 


Maintenance. 147 

per Perſey, K ſhall be by Attorney at the Niſi Prius. Br. Mainprize, pl. 
ites 46 E. 3. 32. | | 

ON Fl I A adica Querela the Plaintiff, upon ſufficient De eaſance pleaded, 
would have been by Mainprize, and could ut before the Venire Facias re- 
turned; quod nota. Br. Mainprize, pl. 16. cites 47 E. 3. 25, 26. 

g. The Conuſor upon Statute Merchant in Audita Querela ſhall not be by . 
Mainpriſe before F has given ſome Anſwer ; Quod Nota. Br. Mainpriſe, 
pl. 18. Cites 48 E. 3. I. 
pl Where the Connuſor finds Mainpriſe to appear from Day to Day till 
Fudgment rendered upon Audita Querela ſued, and he appears at the Day 
of the Inqueſt, and when they come to fay their Verdict, he makes De- 
fault and is Noz-ſuited, this is a Forfeiture of the Mainpriſe, which was 
of the Sum in the Statute ; by which the Conuſee prayed Execution a- 
W gcainit the Conuſor, and againit the Mainpernors alſo, of che Sum &c. and 
and could not have both, bur ihall hold him to the one by Award; Quod 
Nota; by which he cht the Conuſor, his Lands and Goods, and Relin- 


y—_ 


= 7: the Mainpernors. Br. Mainpriſe, pl. 21. cites 50 E. 3. 12. 
I y 105. Hle who ſues Audita Querela mall find Surety of the Sum. Br. Main- 
W priſe, pl. 92. cites 11 H. 6. 31. 


entiais of two 
Sorts, viz. 
Curialis, i. e. 
in Courts of 
5 NN en- 
(A) * Embracery. to ; ard Re- 
1 = 2 | ; 5 0 . 1 a i. ng 
aan gives Money to a + Juror, impannell'd to give his Ver- ſtir up an 

| dict for one of the Parties to the Action, this is Embracery. Garrel; 


Uarrels, 

11 0. 64 11, | viz. Com- 

| : plaints,Suits, 
and Parts in the Country, other than their own, tho' the ſame depend not in Plea and this is puniſhed 
with great Severity. 2 Inſt. 213.-— —Co. Litt. 368. b.— 0. 816. S. P.-——1 Hawk. Pl. C. 249. 
cap. 6 8. , 3 ** See (R) pl. 2. — See Embracery. if 1 TW. 
= + He who laboureth the Jury, if it be but to appear, or if he inſtru# them, or put them in fear, or 
dhe like, he is a Maintainer, and he is in Law called an Embraceor, and the Action of Maintenance 
lies againſt him, and if he take Money, a Decies tantum ng * brought againſt him. And whether 
the Jury paſs for his Side or not, or whether they give any Verdict ar all, yer ſhall he be puniſhed 
as a Maintainer or Embraceor, either at the Suit of the King or the Party. Co. Litt. 369. a. | 
And Serjeant Hawkins ſays, it ſeems clear that any Attempt whatſoever to corrupt or influerce, or inſtruct 
Jury, or any way to jncline them to be more favourable to the one Side than to the other, by Money, 
Promiſes, Letters, Threats, or Perſwaſions, except only by the Strength, and the Arguments of the 
Counſel in open Court at the Trial of the Cauſe is a proper Act of Embracery, Hawk. Pl. C. 259. 
S. 1.—1| It is Embracery as well in the Party himſelf as in a Stranger. Mo. $16. Jepps v. Tunbridge. 
It is faid that generally the giving of Money to a Juror aſter Verdict, without any Precedent Contract 
in Relation to it is an Offence ſavouring of 9 Nature of Zmbracery ; becauſe if ſuch Practices were al- 
lowable, it would be eaſy to evade the Law b giving Jurors ſecret Intimations of ſuch an intended 
Reward for their Service, which might be of as bad Conſequence as the giving of Money before 
Hard. Hawk, Pl. C. 259. 8. 3. | | | | | . 
I has been adjudged, that the bare giving Money to another to be diſtributed among Jurors is an Offence 
ff the 8 Embracery, <vbether any of it afterwards be actually ſo diſtributed or not. 2 Hawk. PL 
259. 8. 4. | 


2. Maintenance againſt 2, becauſe the Plaintiff had Aion of Covenant 


* Maintenance. Þ Mania 


a C. againſt F. N. upon which they were at Iſſue, and the Jury returned, 
ad the Defendant came and gave Money to the Fury, Scilicet, ts F. K. and 
9 of each, and ſpoke great Words to them, in Maintenance of the Quarrel 
ot the Deſendant to the Damage &c. Norton ſaid, it appeared, that the De- 
endant is an Embraceor, by which the Plaintiff ought to have Decies 


antum &c. Judgment &c. Per Hanke, an Embraceor is he who takes 1 6 
i im 


ment he will maintain to eſchew his own loſs. Br. Champerty, pl. 8. cites 50 AM. 3. 
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n Maintenance. 


him to make the Inqueſt appear, Scilicet, a Leader of Inqueſts; by which 
the Defendant ſaid, that he was Attorney of the Defendant in the Writ of C. 
venant, Judgment fi Actio; & per Cur. an Attorney cannot give any thin 
to the Jury ; Wwherefore he ſaid, that he was Attorney, and gave Evidenc; 
to the Fury for his Client, Abſque hoc, that he gave &c. or did other Main. 
tenance, and the other e contra, that he gave &c. and as for the other he ſaid 
that he was Bailiff and returned the Pannel, and ſummoned the Fury to 5 
pear, Abſque hoc, that he did other Maintenance, and the other e contra; And 
per Thirne & Cur. Attorney, Sheriff, Bailiff &c. ought not to give Re. 
wards to the Jury for the Party, nor any Promiſe to them. And Thirne 
ſaid, that ſpeaking of great Words is not Maintenance. Br. Maintenance 
pl. 9. cites 13 H. 4. 16. | 


mn 


* See(B.2) (B) Champerty. Mi pat ſhall be ſaid * Champerty, [an 


(M) pl. 7. . 

——Cham- e 7 | 

3 = when Writ of Champerty may be brought, pt. 5.) 
unlacuſ un | 3 . 

3 1. IF f pending a Real Action a Stranger purchaſes the Land of 
of a Suit in the Tenant in Fee for good Conſideration, and not to maintain the 


ed ar- Plea, this is not Champerty, tho by Intendment the Stranger fir 
of ore bare his Fntereſt will ald the Tenant in his Plea. 21 E. 3. 10. b. 52, by 
bart of tbe Iſſue. Contra 50 All. 30. | 


Thing in diſ- 


pute, or ſome Profit out of it. 1 Hawk. Pl. C. 256. cap. $4. S. 1.00. Litt. 368. b. + He «why | 
purchaſes Bona fide pending the Writ is a Champertor ; For it is againſt the Statute, and alſo by Intend. 


And \t was 
held by the Juſtices, that there zs xo 13 where a Man ſells his Land pending the Writ, and where 


he gives it ; becauſe it is prohibited by the Law, that none ſhall purchaſe pending the Writ. Br. Chan- 
perty, pl. 10. cites 8 E. 4. 13. But it was touch'd, that a Man may make Feoffment to his Uſ 
pending the Writ, becauſe the Feoffee has nothing to his own Uſe. Ibid. | 


Purchaſe of 2. If a Man purchaſes Land of B. pending a Suit in Chancery 4 
One un, Cainſt B. oy A. tor the Land, this is not Champerty, tho the Pur: 
pending a Cyalor has Conulance of the Suit. Palch. 9 Car. B. B. in an Ju. 
Suit in Chan- fOrmation againſt H and: Ninſton, upon the 32 P. 8. of Mainter: 
cery for it, Ance Per Curiam agreed; and Rich. then ſaid, that it was ſo late 
* _ 1 reſolved in Maſter Brom nlot's Cale, en rence to certain 
Publication ; udges our of the Star-Chamber. Lt Le; 2 A SD. | 


was given in 


218 auſe, went off on another Matter, ſo no Judgment. Het. 164. Archbiſhop of Canterbury 1, 
Hudſon. : 0 | e | 


3. If a Yan maintains the Tenant in a Præcipe quod reddat to 
have Part of the Land, a Writ of Champerty lies; Becauſe this is 
Champerty, as well as if he had maintained the Demandant. 21E, 

| 3, 10. b. 52. 30 E. 3+ 4+ adjudged. | 
* Br. CR 4. If a Man underrakes to maintain one Party for Part of rhe Land 
perry, Z pending the Plea, tho he doth not purchaſe it of him pending ti 


aſt. 363. lea, yet this ts Champerty, * 15. . + 3+ 
s ln, 563. Wed, Per this 8 Thamperty. * 30 Ut, 8. avjupged. 38 4 
PI C. 257. cap. 84. S. 9. 


. If a Pan maintains one Party to have Part of the Land, | 
is Champerty immediately, before the other hath loſt the Land; For A 
may have Writ of Champerty pending the Plea. 47 All. 5. 
6. The Father may jeep his Son pending the Plea ; For a Man mi}. 
have Aid of Sages, and of his Friends. See the Statute of Articuli ſupet 
Chartas, cap. 12. and Quære; For by the Opinion of Herle Juſtice, a Mat 
oy have Aid of Sages and of his Friends. Br. Champerty, pl. 11. cits 
6 E. 3. & F. N. B. | | 2 1 
; a J. 


— 
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5. If the Tenant in a Real Action Grants a * Rent, Common, or other S. P. a In. 
Profit apprender out of the Land, to maintain &c. this is Champerty ; and 363. 

et the Rent, Common &c. is not in demand, but they are Profits out 
of the Land: 2 Inſt. 209. 1 

8. If one recover Land, and be in Paſſaſion by Writ of Seiſin, he may 
ſell it, tho he was not in Poſſeſſion, nor any Anceſtor or other by whom 
he claims by the Space of a Year next before; yet in ſuch Caſe; if any 
ven Suit be commenced before the Sale, this ſhall be Champerty, but nor 
puniſhable by 32 H. 8. but by the ancient Statutes. Mo. 655. Mowſe's Caſe. 
9. An Attorney following a Cauſe to be paid in Groſs, when it is reco- 
verd, is Champerty. Hob. 111; in Caſe of Box v. Barnaby. 

10. A Counſellor took a Bond of his Client conditioned to convey one 
Half to him of the Eſtate on recovering the Whole; the Court declared 
that the Bond ought to ſecure what was actually disburſed, and to make 


reaſonable Allowances for Care &cc. in the Recovery. Mich. 32 Car. 2. Fit. 
R. 477. Skapholm v. Hart. | | 


Maintenance: 


id ad N * * 
—__ — — — : * the i 


* 
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(B. 2) Statutes as to Cham party. _ 
. YATES?. r. 3 E. 1. cap. 25. EnaQts, that 30 * Officers of the King * Ld. Coke 
by themſelves, nor by other, ſball maintain Pleas, Suits, or Mat- in his 2 Inft; 
ters hanging in the + King's Courts for Lands, Tenements, + or other Things, 7 calls 


| | | | them Mini ſtri 
or to have Part or Profit thereof by || Covenant made between them; and he Regis, — 


that doth, ſpall be puniſbed at the King's Pleaſure. ſays it was 
| v £79 08 = 11 F 2 taken in that 
King's Time to extend to the Judges of the Realm; and cites a Record, in which Record, and many 
other of that Time (Miniſtri Regis) extends to the Judges of the Realm as well as to them that have 
Miniſterial Offices. -f By theſe Words are intended only his Courts of Record. 1 Hawk. Pl. C. 257. 
cap. 84 S. 4—+ Within theſe Words are included Leaſes for Years, and other Goods and Chat- 
tels, Debts and Duties. 2 Inſt. 209.— Under the Word Covenant, which in a ſtrict Senſe ſigni- 
hes only an Agreement by Deed, all Kinds of Promiſes and Contracts of this Kind are included, whether 
they be made by Writing or by Parol. 1 Hawk. Pl. C. 257. cap. 84. S. 5. | 
Maintenance in Conſideration of a Rent granted out of Land in Variance is within this Statute ; but 
Rent granted out of other Lands is no way within the Purview of it. Ibid. S. 2. 


2. Wit. 2. 13 E. 1. cap. 49. Enacts, that the Chancellor, T reaſurer, This Statute 
Fuſtices, or any of the King's Council, Clerks of Chancery, Exchequer, nor 2 
any Fuſtices, or ot her Officer, or any of the King s Houſe, Clerk or Lay, ſhall cers therein 
not recerve any Church or Advowſon; Land, or Tenement in Fee, by Gift, or named, and 


Furchaſe, or to Farm, by Champerty, or otherwiſe, ſo long as the ſame not ps 
Ving is in Plea, nor ſpall take any Reward thereof in Pain to be puniſhed at cg Hawk 

the King's Will, both Byer and Seller. Pl. C. 257. 

6 | ; by, , . | Cap. 84. . 

12. And it ſo Strict iy reſtrains all ſuch Officers from purchaſing any Land hanging a Plea, that they can- 

not be excuſed by a Conſideration of Kindred or Affinity, and they are within the Meaning of the 

WT vtature by barely making ſuch a Purchaſe, whether they maintain the Party in his Suit or not, whereas 

WF ſuch a Purchaſe for good Conſideration, made by any other Perſon, or any Ter-tcnant ts no Offence, unleſs it 

appear that he did it to maintain the Party. Ibid. S. 1, —— Inſt. 484. | 


3. 28 Ed. 1, H. 3. cap. 11. EnaQts that none foal take upon him a Buſi- In the Con. 


KLE. We | ; 5 ſtruction of 
s in Suit with an Intent to have Part of the Thing ſued for, neither ſpull þ Yay tg 


aon any ſuch Covenant give up his Right to another; in pain that the the follow- 

Waker ball forfeit to the King ſo much F his Lands and Goods as do amount ing Points 

e Value of the Part ſo purchaſed for ſuch Maintenance, to be recovered by have been 
wny that will Sue for the King in the Court where the Plea hangeth. This holden, I. 


| . : ST | That a Con- 
7 ” Prohibit any to take Counſel at Law for the Fee, or for his Parents or DN . i 
el 9 . | f 


cuted hang- 

7 N 4 1 E's ; ing a Plea, 

urſuance of a Bargain made before, is not within the meaning of it. 2d. That Champerty in any Ac- 

n at Common Law, whether it be Real, Perſonal, or mixt, is within this Stature ; alſo, it ſeems the bet- 

* Pimion, that the Purchaſe of Land, evhile a Suit of Equity POLO it ;s depending, is within the 

view of it. 3d. That a Leaſe jor Life or Years, or a voluntary Gift o Land hanging a Plea _. 
| Q q m 
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150 Maintenance. 
much within the Statute as a Purchaſe for Money. 4th. That a Surrender made by a Leſſee to his Lp 


15 not within the meaning of it; For fince the Leſſor may lawfully maintain his Leſſee without ſuch ; 
Surrender, ſurely a fortiori, he may do it after the Surrender. 5th. That no Conveyance, or Promic 
thereof, relating to Lands in Suit, made by a Father to his Son, or by any Anceſtor to his! Heir Amann 
is within the Statute, ſince it only gives them the greater Encouragement to do what by Nature 2 
they are bound to do. 6th. That the giving Part of the Land in Suit after the End of it to 4 Cumſello 
for his Wages is not within the meaning of it, F it evidently appear that there was no kind of Prece. 
dent Bargain relating to ſuch Gift; but it ſeems dangerous to medale wwith any ſuch Gift, ſince it cannot but 
carry with it a ſtrong Preſumption of Fra, 44 1 Hawk. PI. C. 258. cap. 84. S. 14, 15, 16, 1 18, 
19. * S. P. Sav. 96. Mich. 30 & 31 Eliz. in Caſe of Finch v. Colaine. b 


„ 33 Ed. 1. Enacts that none of our Court of Pleaders, Apprenti- 
1 Stewards of great Men, Bailiffs, or any others, 2 3k j 
Plea or Suit to Champerty, or for Maintenance, in Pain that they, togeth, 
with the Conſenters thereto, ſhall ſuffer three Tears Impriſonment, and be fined 
at the King's Will. | | ede 

. By 32 H. 8. 9. All Statutes concerning Maintenance, Champerty aus 
Embracery, ſhall be put in Execution. 95 


9 FD a " 


PP 


8 (C) In what Actions it may be ¶ Champerty.] 


S.P.Br 1 I Fa Man Maintains in an Action of * Debt to have Part of tl 
number. 1 Money, this is Champerty as well as if he had maintainn 


pl. 2.cites 47 | 
3. 9. per in a Plea of Land. 47 Aft. 5. 

Kirton and 

Finch. 

in Notis. 


So of other Perſonal Action. 1 Hawk. Pl. C. 257. cap. 84. S. 6.———See{B, 2) fl.; 


(C. 2) Champerty. Jn what Caſes it hes, 


＋. | 
| pp my I. A 7 ſhall have Champerty, tho he has loft not hing, and where th 
$48.8. ea is yet rag Br. Champerty, pl. 2. cites 47 E. 3. 9. 
| 2. In Champerty the Defendant ſaid, that before the Formedon brought 
in which the Maintenance is ſuppoſed, 7he Tenant for 1ool. to him paid 
ſold the Land to the Defendant, and that the Tenant in the Formedon uu 
ſeiſed to the ie of the Defendant at the Time of the Formedon brought, alſque 
hoc that he purchaſed the Land to maintain modo & forma; and per 
Cur. if a Man tækes upon him to Maintain and Promiſes to do it, and P's 
does not maintain, Action does not lie, and the Traverſe above is good; pt! 
rot. Cur. Br. Champerty, pl. 9. cites 9 H. J. 18. 
3. .Ouere, if Champerty lies upon Suit upon Subpena ; For the Statitt 
_makes mention only of Plea, and therefore quære it Subpæna be Plea at 
not. Br. Champerty, pl. 6. | 


_____—_ 


* — — he. _— 


8 Champerty. IJ ho ſhall have it, and againſt wlun 


And the Dif. 1. "F* E Diſſeiſor in Affſe who loft Damages ſhall have Writ of Char 


gs lr en, perty againſt the Maintainor in the firſt Act ion as well as the Te. 
3 nant. Br. Champerty, pl. 2. cites 47 E. 3. 9. per Kirton and Finch. 

ty and the | 2 . 1 
Tenant another. Ibid. S. P. tho' the Diſſeiſor has nothing in the Land; becauſe he may be charged 
with Damages, 2 Inſt. 563. | | * 


NMaintenancc 191 


F Demandant be Nonſuit, yet he may have an Action >, Cham- 
rty. 2 Init. 563. | 

* by If the Tenant makes a Feoffment in Fee hanging the Writ, if one does 

maintain the Demandant to have Part, the Feoffor thall have the Action of 

Champerty; For he remains Tenant to the Demandant. 2 Inft. 3563. 


by. 4 
_— 


(C. 4) Champerty: Writ, Proceedings, Count and 
: Pls hs Phadings. 


1. F\Hamperty 5 two, becauſe they took a Plea to maintain, and If Writ e 
| purchaſed the Land in Debate to Champerty and ſhewed between 2222 
whom the Plea was moved, and of what Tenements. Skipwith demanded „ - ng 

Judgment of the Writ, becauſe it is not ſaid * for which Party they pur- whoſe Part 
chaſed to me 2 * For ye gy in this Action is the —— 
no Plea ; by which they ſaid that they purchaſed of one B. who was ſeiſed of walntaine 
the 2 for his Money, Abſque hoc, that N Lega the Teles 25 rs Thing 
to Champerty ; Priſt 3 and the others e contra. Br. Champerty, pl. 4. cites in demand, 


2 E. 3. 10. the Writ 
152 5 ſhall abate, 


by which the Plaintiff brought another Writ.. Br. Champerty, pl. 15. cites 22 H. 6. 5. —tbid. pl. 5. cites 
F. N. B.—} It ſhould be 21 E. 3. 10. b. pl. 33.— And ſee Br. Nontenure pl. 17. which cites 21 E. 3. 10. S. C. 


2. Champerty was brought and in the Writ no mention was made of Im- 
priſonment by three Tears, and Fine to the King according to the Statute of 
Weſtm. 2. nor o We/im. 1. and therefore upon Search made it was ſaid to 
the Plaintiff, that he ſhew by what Statute his Writ is warranted, or other- 
wiſe his Writ ſhall abate ; and ſo it ſeems there that the Statute ought to 
be rehearſed in Writ of Champerty. Br. Champerty, pl. 1. cites 20 H. 
6. 30, 31. | 8 | 5 

3. In Champetty, Devers demanded Judgment of the Writ; For the 
Party is not named of what Miftery he is and what Addition, becauſe in this 
Action lies Proceſs of Outlawry, and it was ſaid that Proceſs of Out- 
lawry lies in Maintenance and Conſpiracy, and not in Champerty, mY 
which it was awarded that he anſwer; Br. Champerty, pl. 5. cites 21 H. 
6. J. and 22 H. 6. J. a f 


- g 1 , + ay x Aa .4 P © "IE — 
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. 1 was a Maintenance at Common Law, and the Sta- 


tute only adds a more grievous Pain, 11 P. 6. 11. 

_2, There was a Maintenance at Common Law for which the 
Daintatnor might be indicted. 22 E. 3. 1. A RY 

3. J E. 1. Rot. Clauſo. Membrana. 19. The King ſent a Writ to the 
Tuſtices Itinerant ok Kent commanding them to enquire of Pen; 
Qui quaſdam deteſtabiles confederationes & malas allegationes præſtitis 
mutuo Sacramentis & amicorim, & benevolorum ſuorum partes in placitis 
& loquelis ipſos tangentibus in comitatu illo utpote in Aſſiſis, Juratis, & 
Recognitionibus fallaciter manutenendis & defendendis, & ad inimicos 
ſuos fraudulenter & quantum in ipſis eſt plerumque exhære- 
dandos inter ſe facere temete præſumpſerint, & ſi quos inde culpabi les inve- 


niatis, ſine di latione capi, & in Priſona noſtra ſal vo euſtodiri faciatis donec 


aliud inde Præceperimus &c. 125 
Eodem modo to the other Juſtices in Eyre, 


E/ 
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162 Maintenance. 
8 (E) * /Yhat ſhall be ſaid Maintenance. 
barer (D) 1. IF a Man becomes a Bail foranother, in a Suit, and after 6 
——Mainte- to ſave the Party and Mainpernors, 59175 is not Maintenance ;] 
unlawful F or it is lawful for him to endeavour to lave the Bainprile. -14 0. 6. 
Mainte- 6. U. | 
nance of a 


Suit in Conſideration of ſome Bargain to have part of the Thing in Diſpute, or ſome Profit out of it 
Hawk. Pl. C. 256. S. 1.—And is either by Word, Writing, Conveyance or Deed. 2 Inſt. 212, _ 
* S. P. Br. Maintenance, pl. 22. cites S. C. 


Br. Mainte- 2. Ik a an notifies to another whom to take of his Counſel for hal. 


 nance,p)-12- ening his Cauſe, this is not any Maintenance. 19 P. 6. 30, b. 


Cites 8. C. — | 
Maintenance; per Markham, the Defendant is Sheriff of the County of N. and Party, for that &c. he cami i 
Vim, and ſaid, that the now Plaintiff had a Capias againſt him, and prayed him to give him his Counſel what 
:s beſt to be done, and be counſelled him to purchaſe Superſedeas in C. B. which is the ſame Maintenance &c. 
Judgment &c. and per tot. Cur. it is not Maintenance; For every Man may ſo give Counſel ; for otherwiſe 
none may counſel his Friend, nor one Husbandman give Advice to another; For that which ought 10 be 
juſtified, ought to be a Maintenance juſtifiable ; but if it be not any Maintenance, then the general Iſſue ſuf: 
ces. Br Maintenance, pl. 17. cites 22 H. 6. 3 5. And after Markham added to the Plea abſque hoc that 
he is guilty of any other Maintenance; per Cur. this is no Plea clearly, for no Maintenance is confeſſed. Ibid. 
AA herefore he ſaid ut ſupra, abſque hoc that be is guilty of the Maintenance ſuppoſed by the Writ ; Per 
Brown, nothing ſhall be entered but Not Guilty. Markbam faid, enter it as you will. * Nota bene. 
bid. A Man is in no Danger of be ing guilty of Maintenance, in giving another friendly Advice 
what Action is proper for him to bring for the Recovery of acertain Debt, or hat Method is ſafeſt to 
take to free him from ſuch an Arreſt, or cbt Counſellor or Attorney is likely to do his Buſineſs moſt effeually; 
For it would be extremely hard to make ſuch neighbourly Acts of Kindneſs, which ſeem rather com- 
mendable than blame-worthy, to come under the Notion of Maintenance, which always ſeems to imply a 
contentious and over- buſy intermeddling in other Men's Matters, in which Reſpect it is fo highly cri. 
mina}, Hawk. Pl. C. 250. S. 9. | 1 . 


* The Senſe 3. Ik a Man buys a Title in this Manner, that if he can recover he 
here ſeems ſhall pay 200 1. otherwiſe nothing; though he has taken Eſtate in the 
1 Land, and ſo maintains his own Title, yet till he recovers, * it is 
115.5. C. is, not in Effect ; And it was not intended that he ſhall have it for no 
that it was thing, (0 that all the Time till Recovery he maintains tt at the = 
not in Effect ril of the Owner, and this ts but a Shit and Fraud; And theretore 
a, Truth ig Maintenance puniſhable in the Star-Chamber, 197 Reportse 

8 161, Flower's Caſe. And there Quere, whether it lies upon the Sta- 

tutes at the Common Law Courts: . 

4. If a Man makes J. S. his Attorney to recover a certain Debt, 
where this J. 8 is not an Attorney allowed in the Court where the Suit 
is, but he proſecutes the Suit by force of this Warrant, this is Main 
tenance; For otherwiſe a Man may make luch Warrant of Attorney 
to any great Man, and may lawfully ſue cc. Paſch. 37 El. B. be 
tween Conſtantine and Barnes ſafd, that it was the L d. of Lincoln's 
Caſe in the Star-Chainber, where he was cenſured for it. 


Gentral Ar- 5. So if a Man makes J. S. his general Attorney to proſecute all his 
_ Forney who Caules, if he ſues in his Name, this "ts Maintenance. Paſch. 37 El. 


Chancery, B. per Curtam, between Conſtantine and Barnes. 


and is not | „„ | | 
learned in the Law, may well meddle, but cannot preffer Money to the Inqueft, but may pray them to appear. 
Br. Maintenance, pl. 7. cites 34 H. 6. 25. per Chocke. , 


6. Tf a Solicitor laies out Money in a Suir for his Client upon a Pro- 
Fol. 115. miſe of Re- payment, whether this be Maintenance? See Mich. 13 


C. 254. 8.27. 2 | 
equeſt of 
ak AO 


V. brought an Action upon the Caſe againſt G. and declared, that whereas he, at the 


: 2 2 u.. n Nen 4 o Re — * 1 — Gn. a —_— 


Maintenance. 


» ** * . „ An. % a ++ „ — 
4 . 5 3 


"Tefendant; did ſolicite and proſecute an Action of Treſpaſs between, the ſaid G. Plaintiff. and 

rt en the 10 G. did promiſe to pay the ſaid W. 1001. The Beko pied Nen Affanpfte 

and it was found for the Plaintiff It was moved in Arreſt of Judgment, that the ſoliciting and the pro- 

ſecuting of ＋ Man f Suit er 4 but _ an — or Counſellor of Law. But 
Court did all. agree, that it is /Jawfwl to be 4 Solicitor, if it be not for Maintenance, or that he | 

es Money for — Hob. 67. Mich. 22 & 23 Elis i B. k Worthington v. Gaſton, 222 


5. 1 R. 2. 7. None ſhall give Liveries for Maintenance of Ouarreln, or Hawk. Pl. C. 
other Conſpiracies, in Pain Impriſonment and grievous Forfeiture to the 8 6. cap. 83. 
King ; And the Juſtices of Afiſe ſhall diligently enquire of ſuch as gather to- In Action 
gether for ſuch Purpoſes; and ſball puniſh them according to their Demerits. upon the 


; : Fon. | Statute of 
Liverics, Fulth. ſaid; as to one Robe given to A. this ſame, A. was retained with us for a Year, takin 
for his Salary 20s. in the Office to be our Receiver of certain Tenements in D. Judgment fi Actio; — 
it was challenged, om e did not ſhew of how many Lands or Tenements; And it is ſaid, that heneed 


not to do it, tor to ſhew what Salary he gave him. And as to another he ſaid} that he was his Srecb- 


ard of his Courts of the Manor of D. Judgment &c. And as to another, that he was his menial Man, 


and in his Houſe, and to go and ride with him, and to ſerve bim as his Valet. And as to another, that he 
was his Parker of bis Park of L. and to all the others Not Guilty, and Nor Guilty was held no Plea, 


but ſpall anſever to the Writ, that he did not give the Robes. Br. Action fur le Statute, pl. 14. 
cites 8 H. 6. 9. 10. 3 | 


$. A Man alleged Gift of a Livery to B. againft the Statute, and that A Man was 
the Defendant took it, and after uſed it, and did not ſay where ht uſed it, N * 
and therefore ill by the beſt Opinion. Br. Pleadings, pl. 75. cites 5 H. 1 
7. 1 f but nothing 
fs 3 FFP . was mention 
ed of the wearing of Liveries in the Indictment ; And therefore, per Keble, the Indictment is not good; 
But by Wood; the giving of Liveries is an Offence without the wearing. Br. Indictments, pl. 3o. cites 
6H. 7.12. 


a. 


9. Speaking of great Words is hot Maintenance, per Thirne, Br. Main- 
tenance, pl. 9. cites 13 H. 4. 16. 8 | 

10. If he who has nothing to do with the Matter, and who is not learns 1 Hawk. Pl. 
ed in the Law will ſhew to the Fury, or to the Party, or his Counſel, the C. 250. cap. 
Truth of the Matter, and all Circumſtances as perſettly as a Man learned S. 6. 
nin the Law, yet it is Maintenance. Br. Maintenance, pl. 14. cites 21 H. 
6. 15, 16. and 22 Hf. 6. 5. per Aſcue. Wet | | 

11. If a Man f great Power in the Country will ſay in Preſence of Per- 1 Hawk. Pl. 
ſons, that he will expend 20 J. tor the one Party, or will give 20 l. for La- C. 250.8. 7 
bour for the Party, yet if he does not give any Thing in Fadt it is Mainte- * 5 pry 
nance ; For it may be, that thoſe who are of the Jury dare nor paſs againſt that a Man 
the Will of the great Man. Pet Newton Ch. J. Ibid. - 


| of greatPow- 
ed in the Law, thay be guilty of Maintenance, by telli another who azks his Advice, that he hasa g 


Title. Hawk. Pl. C. 230. 8. 9: But a bare . e to maintain another is not in itſelf Mainte- 
nunce, unleſs it be either in Reſpect of the publick Manner in which, or the Power of the Perſon by 
Whom, it is made. Ibid. S. 7. | | 


12. 'The giving Money for labouring the Fury is Maintenance, chough 
they are not labour d in 2 Per tot. Cur. Ibid. * 5 
13. And if a Man threatens the Fury to beat them, in Caſe they will not 
paſs for ſuch Party, it is Maintenance; per Paſton. Ibid. _ . 
| 82 And Maintenance 4t one Day pentting the Suit is Maintenance —_ 
| 4 — Th and yet Releaſe made after this Day is a good Plea. Quod 
15. If a Great Man, of whom a Jury are in Fear, flands at the Bar S. P., For 
the one Party, it is Maintenance, tho he does nothing, nor ſays no- J er . 
| thing. Ibid. per \ewton. | EN I Lk Se 
org the oher Pry from going on in the Cauſe, but alot 0 intimkdre Juris from doing their Da 
e other 1 in 1 iſe,. but ntimidate rom doing their Du- 
. ide PLC a 16. bag I CAGE MISTY 


16, If a Man labours to inditt me, y which I am indict el, it is Mainte- If a Man - 
ance; For the Indictment is the Action of the King, and the PI * 3 | 


Maintenance? — . 7 
Querrels and Altions per Newton: But Paſton to the cod. 


Plaintiff in. hibits it in all 
2 er trary thereof. eee e 
it is not Maintenance, becauſe it is for the Benefit and Advantage of the King; Put if a Mag dock 
aſſiſt an Informer in another Court in an Information upon a Penal Law, the ſame is ſuch a Maintenance, 
for which he may be puniſhed-in this Court. Mich. 6 Jac. in the Star- Chamber.  Godb. 1 5g, 


15. Decies tantum; by ſome of the Juſtices, if a Man Impanills and 
Return d upon Iſſue takes Money of the one Party for his Verdi, and Ger 
is not ſworn upon the Iſſue, yet Decies tantum lies, and ſome e contra, and 
that Action of Maintenance lies, quod nota, Br. Maintenance, pl. 15. cite 
-} & | 8 - | oo SES, Nenn 
2. Þ. Br, 18. It A. gives Money to B. to lay out in a Suit between C. and D. | 
Mainte- ſ $7 e *o 4 and B. 
nance, pl. 32. does not diſtribute it, yet A. is puniſhable in Maintenance, and if B. does 
cites 31 H. diſtribute it, it is Maintenance in both. Jenk. 101. cites 29 H. 6. F. 
6. 9. Maintenance 11. 21 H. J. 40. Bk | OD TR 
A Bond aſ- 19. If a Man an an Obligation to another for a precedent Delx due by 
fend to a him to the Aſſignee, there that is not Maintenance; But if he aſſign it for 
here the à Conſideration then given by Way of Contract, that is Maintenance. Noy: 
Aſſignor is not 52. Harvey v. Bateman. Cites 34 H. 6. 30. TONY? 
indebted to | N 7 | | 3 | 15 
the Aſſignee, and for that Debt is Maintenance. 3 Le 234. South v. Marſh. If the Affignment 
wants a good Conſideration, it is void; For it will be Maintenance. Arg. 10 Mod. 223. cites 3 Le. 234. 
es 5 52. Cro. E. 552. 170. 34 H. 6. 30. Br. Maintenance, 8. 1 Bulft. 187,———But if Surety pays the 
Debt on which Obligee promiſed him to ſue the Principal on the ſame Bond, and to pay the | has 
what he ſhould recover &c. this is no Maintenance, Palm. 189. Morris v. Badger, PP 


S. P. becauſe 20. Prayer of Fudgment by a Juror is Maintenance; Er Jenney, which 
_ a 2 Littleton agreed. Br. Maintenance, pl. 40. cites 18 E. 4. 1. 2. 

as given his | 
Verdi he has nothing more to do. 1 Hawk. Pl. C. 250. cap. 83. S. 8. — But it was held by all 
the Court in B. R. that he may exbort his Companions to paſs for the Party as he thinks the Right to be, 


* 


and this is no Maintenance. Br. Maintenance, pl. 39. cites 17 E. 4. 5. 


8. P. wat it 21. If a Furor gives Money to any of his Companions for any Party, it is 
be done for Maintenance, and he ſhall be puniſhed ; per all the Juſtices, quod nora, 
the Right of > N 4 1 ' S, quod nota. 
the Matter. Br. Maintenance, pl. 32. cites 18 E. 4. 4. e Ft 
Br. Mainte- 55 | 1 N | 

nance, pl. 39. cites 17 E.4. 3. . 
* Tho” the 22. 32 H. 8. 9. Enacts, that No Perſon eee bargain, buy or ſell, « h 
Statute ſays any Ways or Means obtain any * pretended Rights or Titles, or take any Pn. 
Bs me the ſe Erant or Covenant to have ++ any Right Ec, of any Perſon c. of or i 
Nural Num. any Manors Sc. unleſs he who ſhall ſell Ec. the ſame or thoſe under Whom ht 
\ Pho et the claims have been in Poſſeſſion thereof, or of the Remainder or Rever/con 7 
fingular or have taken the Rents or Profits thereof for one whole Tear next before ! 
1 in Bargain c. made, upon Pain that the Perſon ſelling Sc. ſhall forfeit ſuch 
the Plural, Lands Ec. and the Buyer or taker thereof, the Valuz of ſuch Lands Sc. On 
and within Moiety to the King Ec. and the other to the Party that will ſue for the ſas 
the 8 by Action of Debt c. F r 
Hill. 6& 7 E. 6. Patridge v. Strange. — 8. P. Co. Litt. 369 a. b. For the better Underſtand 
of this Statute, you muſt obſerve, that Title or Right may be pretenced tp Manner of as. i 
When it is meerly in Pretence or Suppoſition, and nothing in Verity. -2dly, When it is a good Right 
or Title in Verity, and made pretenced by the Ad of the Party, 90 both theſe are within the ſaid Statute; 
For Example, If A. be lawful Owner of Land, and is in Poſſeſſion, and B. who hath m Right thereunt, 
granteth to, or contracteth for the Land with another; the Grantor and the Grantee (albeit the Grant be 
meerly void) are within the Danger of the Statute ; For B. hath no Right at all, but only in Pretence If 
A. be diſſeiſed in this Caſe, A. hath a good lawful Right, yet if A. being aut of Poſſeſſion, granteth to, r il: 
tracteth for the Land vith another, he hath now made his good Right of Entry pretenced within the 
Statute, and both the Grantor and Grantee within the Danger thereof. A Fortiori of a Right in Ac 
tion. Quod nota. Co, Litt. 369. a2. 1 The | 
It is further to be known, that a Rizht or Title may be conßdered three Manner of an. iſt Asit 
Is naked and without Poſſeſſion. wer 6 When the abſolute Right cometh by Releaſe, or otherwile, * 
evrongful Poſſeſſion, and no third Perſon hath either Jus Proprietatis, or Ius Poſſeſſionis. The Third, M 1 
he hath a good Right, and a wrongful Poſſeſſion. As to the firſt, ſome what hath been ſaid; and more ſha 
be ſaid hereafter : As to the. ſecond, taking the former Example, if A. be diſſeiſed, and the Dijeiſe: u. 
Jdeaſe unto him, he may preſently ſell, grant or contract for the Land, and need not tatry for 2 50 ; 


N 


— upon this Statute, that whoſoever is the + ab olute Owner of any Lands Tenements or | 
For lituments as in this Caſe the Diſſeiſor is) may at 15 Please bargain, gart or contract for he 
Land; For no erſon can thereby be prejudiced or grieved; and ſo if a Man + mortgage his Land, and 


* deem the fame, or if a Man recovers Land ion a former Title, or be remitted. to an ancient Right, 


7 may at any Time bargain, t or contract for the Land, for the Reaſon aforeſaid. As to the third, 
in Ap aforeſaid the Diſſeifor died ſeiſed, and A: the Difſeiſee entereth, and diſſeiſes the If Heir of 
the Diſſeiſor, albeit he hath an ancient Right, yet ſeeing the Poſſeſſion is unlacuf ul, it he bargain or con- 

for the Land before he hath been in Poſſeſſion by the Space of a Year, he is within the Danger 
of the Statute, becauſe the Heir of the Diſſeiſor hath Right to the Poſſeſſion, and he is thereby grieved: 
& ſic de Similibus; and albeit he hath a pretenced Right(and none inVerity) but getteth the Pafleſlion 
wrongfully, yet the Statute extendeth unto him, as well as where he is out of Poſleſſion. Co. 


t1 Llawk. Pl. C. 265. cap. 86. 8. 15. It was agreed by Montague Ch. J. and all of the Ser- 


- 


rents Inn in Fleetſtreet, that if a Man || mortgages his Land, and redeems it, he may ſell his Land 
within one Vear next &c. without Danger of the Statute aforeſaid ;. For ſo is the Intendment of the 
Statute ; For the ancient Statutes are that none ſhall maintain, and yet a Man may maintain bis Couſin, and 
ſo the like; For i is not intended but of unlawful Maintenance, and ſo of pretenced Title, and not of that 
which is clear Title. Br. Maintenance pl 38. cites 6 E.6.—|1 Hawk. pl. C. 265. cap. 86. S. 15. 
S. poſſeſs'd of a Term granted it to 7. . his Brother, 12 May 20 Elix. and afterwards; 8 Ofober, 12t 

he himſelf being in Pofſeſſion morigag d the ſame to J. N. wwho ſuffer'd him to continize in Poſſeſſion. 2 
S. granted hi Eſtate to 7. S who mortgag d it to G. who let J. S. continue in Poſſoſſion till 10 December 22 
Ele. when E. entered. J. S. was inde ted to B. and C. and requeſted J. N. to grant his Eſtate in the 
Premiſſes to B. and C. for Security of their Money, to which J. N. conſented, provided J. S. would 
find him other Security for his Debt; whereupon J. S. propoſed the ſaid C. and B. and J. N. accepted 
them, and at J. S's. Requeſt, granted his Intereſt to them. 2d. of February 22 Eliz. the ſaid J. N. 
having Notice of t be Grant 10 GC. In an Information by G inft J. N. Periam and Mead J. held. That 

N. was not within the Penalty of this Statute; becauſe . N. granted his Intereſt to B. and C. at the 
Label of J. S. who was the Mortgagor to ſecure the Debt he ow'd them, and therefore it ſhall not 
be intended that that Grant was made for any unlawful Maintenance againſt the Statute. Beſides J. S. 
had Poſſeſſion, and receiv'd the Iſſues and Profits of the ſaid Lands for a whole Year before the Grant, 
notwithſtanding he was not in e for a whole Tear before the Day of the Date of the Grant. 3 Le 
78. Mich. 24 Eltz. C. B Stamp's Caſe: | $A] | N 1 

As if A. be in Poſſeſſion or hath received the Iſſues and Profits for a aubole Year, and afterwards a 
Stranger enters upon him and hath Poſſeſſion for a Quarter or Half a Year, yet he who was in Poſſeſſion 
for ** before, may grant his Intereſt without Danger of the Statute &c. 3 Le. 79 Mich. 24 Eliz. 
C. B. in Stamp's Caſe. Ss of TBI 4," +08 

t H, if he enters upon the Diſſeiſor himſelf, and ſells &c. For notwithſtanding his Entry was lawful, 
and he had both the abſolute Property and Poſſeſſion of the Land; yet inaſmuch as the Diſſeiſor claims 
a Title to it, which is yet in Diſpute, ſuch a Sale by the Diſſeiſee ſtems within the Intent of the Sta- 
tute, which meant 1 . br reſtrain all Perſons from transferring their diſputed Titles to any Stran- 
ger whatſoever. 1 Hawk. Pl. C. 265: cap. 86. S. 16. þ 2% | | | 
Note, The Words of the Starute be (any pretenced Right) therefore a Leaſe for Nears is within the 
Statute ; For the Statute faith not (the Right, but any Right) and the Otfender ſhall forfeit the whole 
Value of the Land. Hit yet if a Man makes a * Leaſe for Tears to another to the 11 try the Tr- 
tle in an Ejectione Firme, that is out of the Statute; becauſe it is a Kind of a Courſe of Law; but if it 


be made to a Great Man, or any other; to ſway or countenance the Cauſe ; that is within this Starute. 


Co. Litt. 369. a. 369. b. 1 Hawk. PI. C. 264. cap. $6. S. 12.8. P. it made by a Superiour 
to an Inferiour. 2 Browfl. 271. Trin, 7 Tac. C. B. Anon. 4 * = 5 
Leaſe or Promiſe for Years made againſt the Form of the Statute is within the Danger of the Statute 
as well as Eſtate for Life in Tail or in Fee ; For if a Leaſe, Promiſe or Bargain may be made for 
one Year, it may for two, and ſo on to tb or leo & and a Man will maintain as much for ſuch E- 


» 


ſtate as for an Eſtate for Life &c. and the Words are (any Rigbi vr Title) in Which Cafe if he had 


Fee and promis d a Leaſe for Years, this is a Right or Title, and is contain'd under the Word (any); | 


and under this Word (any) the leſß Eftate ſhall be contained in the greater. Pl. C. 87. a. Hill. 6 & 7 
E. 6. Partridge v. Strange and Crocker, 1 | [NA | 3 
If 4 pretends Title of Fee Simple in Land, and B. takes & Leaſe of him for 100 Years, where A who 
pretends had not been in Poſſeſſion by the Space of n Tear &c. according to the Statute B. ſhall be pus 
niſhed by the Statute, which Prebi ts any to obtain &*. or take, promiſe or grant to have the pretenced Right 
or Title of any Perſon; and yet he does not obtain the pretenced Right or Title of the Leſſor; For his 
Right or pretenced Title 'is Fee Simple, and not of Eſtate for Years ; For otherwiſe he may take 
88 bor 5000 Years &e. ant! fo defraud and fruſtrate the Statute. 2 And: 57. in Caſe of Smith v- 

e , | DE Wo; os. | K-: & * . — 5 - K | 

But he who gains the Paſſeſioy of Lands, by Virthre of a Feidoment at Law in Affirmance of an an- 
dient Title condi tl Wit 4 the Meaning 26 this a in Ref e& of wor Leaſe made of ſach 
Lands; For it can never be imagiped, that it was che Intent of the Statute to obl Ins, 
ſhould recover their Lands, to occupy them themſelves; which wonld N inconvenient, and 
often wholly impracticable; and therefore it muſt be admitted; from the 


ed for the uſual Rents: Bur if it ſhall appear, That the Title to ſuch Lands is ſtill contefted not with- 


nding ſuch Recovery, and that ſuch Leaſe was in Truth deſigued for the Maintenhanct of the Ti- 


tle Serſeant Hawkins ſays, he can ſee no Reaſbn why it ſhould not be as much within the Statute as 
wy Caſe whatſoever. 1 Hawk, PI'C.. 265. cap. $6; S. 16. n e 

If a Man has a, laenfu! THE w enter the Lands; but has not beets in Poſſeſſion, and he enters, 
and makes 4 Leaſe. for Years thereof. it is within the Statute; For the Mirchief it he would let it to 
another to have the Maintenance and Embracery, and maler Contevtions and Suits, and to remedy — 


' 7 
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| e Neceſſity of the Caſe, That 
ſuch Perſons ma lawfully feafe their Lavils and Houſes to proper Tenarits, to be manured and occu- 
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| the Statute was made; For if a Man has Title, he may recover 1 his Title; Per Anderſy 
| Ch. J. and Periam J. agreed thereto, and faid, that if a Man recover in Forniedon or Ceſſavit, and 
| a Leaſe, it is not within the Statute, tho' he has not been in Poſſeſſion for # Year, and he thoi 
| Plaintiff need not prove that it is a pretended Right, becauſe the Statute expounds what is a Pretendeg 
Right, viz, if he bach not been in Poſſeſſion. Goldsb. ror. Slywright v. Page. | 
The Caſe above was, that a Man was ſeiſed in Fee, and made a Feoffmentto F. S. to tht Uſe 
A. his intended Wife, and to the Heirs of the Husband. The Marriage took Effect, and | 
band made a 4. Jag to a Stranger, and died, afterwards MA. before ſhe was in Poſſeſſion, af 
for Years to a Half Brother, the Defendant by Indenture without any Entry or Delivery of the Deed upen 11, 
Land, he knowing that ſhe never, had been in Poſſeſſion. The Court held this Leaſe within the denn 
tho* objected that being made by one out of Poſſeſſion, and nor ſealed or delivered upon the Land 
was not good in Law, as to paſs any Intereſt; For by Means of this pretended Leaſe, the Po 
ight be diſquieted; For amongſt the Vulgar People it is a Leaſe, and it is a Leaſe by Reputation. La. 
166. Slywright v. Page. 3 Fg 
Moo. 266, S. C. is, that the Leaſe was made to try the Title. — But Goldsb. 101. S. C. ſays no. 
thing of its being made to try the Title.— And. 201. S. C. acc——1 Hawk. Pl. C. 294. cap. 86. 8.1 
But if one that has not been in Poſſeſſion offers a Leaſe to J. S. who was ignorant of the Leſſr's 1 
having been in Poſſeſſion, and J. S agrees and takes a Leaſe, in this Caſe J. S. is not within the Siu 
Per Anderſon Ch. J. Goldsb. 101. in Caſe of Slywright v. Page. | | \ 
+ Alſo where the Starute . 2 (of any Right or Title to Lands &c.) A cuſtomary Right or Pretente 
thereof to Lands holden b py is 8 this Statute. Co. Litt. 369. b. 8 ; 
If one“ who has a pretended Right or Title to Copybold Lands, — and ſells it to another, thi 
is within this Statute ; For the Statute ſays, i any bargain, buy or ſell &c. any Right or Title in, or bo 
any Lands or Tenements; ſo that theſe Words (any Right or Tit -4 extend to all Manher of Rights 
or Titles, and by Conſequence to Copyhold Lands. And a great Part of the Land of the Realn is 
granted by Copy, and therefore the Intention of the Makers of the Act was to include this for the 
avoiding of Suits, Maintenance and r. . and not to leave all Copyhold Eſtates to the Miſchieh 
mentioned in the Preamble of the ſaid Act. Per Wray Ch. J. 4 Rep. 26. a. Paſch. 31 Eliz. B. R. in 
Caſe of Kite v. Queinton 8. P. 2 Brownl. 134 in Caſe of Bagnal v. Tucker. W 


— a DDr 1 


This Proviſo Provided that it fhall be lawjul for any Perſon being in + lawful Poſſeſſ. 
Sor ＋ 1 1 on of the Thing, whereunto Title is made, by taking the yearly Profits to buy 
for Explana- or obtain by any reaſonable Way or Means the pretended Right of another Per. 
tion than of ſon to the ſame. * 
any Neceſh- | 85 
ty) extendeth only to a pretenced Right or Title, and not to a good and clear 12 and therefore without 
Queſtion, any that hath a juſt and lawful Eftate, may obtain any pretenced Right by Releaſe or other- 
wiſe; for that cannot be to the Prejudice of any; nay, as hath been ſaid, a * Diſſeiſor, that hath x 
wrongful Eftate, may obtain a Releaſe of the Diſſeiſee, and that is not within the Body of that Act, and 
conſequently ſtandeth not in need of any Proviſo to protect him. Co Litt. 369. b. | 
* S. P. And it ſeems clear, that ſuch a Releaſe cannot come within the Meaning of the Statute, if the 
Diſſeiſee had the true Title, and no other had any pretence of Title to the Land; For in ſuch Caſe 
it is clear, that the End of the Releaſe is not for Maintenance. but for the Settlement of all Diſputes. 
But if ſuch a Diſſeiſee had had but a conte ſted Title, and ſuch Releaſe were intended only to enable the 
Diſſeiſor to defend himſelf with the dubious Title of his Diſſeiſee, ſurely it cannot but be as much 
2 the 8 of the Statute as any Conveyance to one wholly out of Poſſeſſion. 1 Hawk. Pl. 
C. 265. cap 86. S. 17. | 5 F x 
And thorekins if there be Tenant for Life, the Remainder in Fee by lawful and juſt Title, he in Re- 
mainder may obtain and get the pretenced Right or Title of any Stranger, not only for that the particular 
Eftate, and the Remainder are all one; but becauſe it is a Mean to extinguiſh the Seeds of Troubles 
and Suits, and cannot be to the Prejudice of any. Co. Litt. 369. b. a 
And where the Statute ſaith, (being in lawful Poſſeſſion by taking the fool Rent &c.) thoſe Words 
are but explanatory, and put for Example: For howloever he be lawfully ſciſcd in Poſleſhon, Rever- 
ſion or Remainder it ſuffices, tho* he never took Profit. But the Matter obſervable upon this Proviſo, 
is, that if a Diſſeiſor makes a Leaſe for Life, Lives or Tears, the Remainder for Life in Tail or in Fee, be 
in Remainder cannot take a Promiſe or f Covenant, that when the Diſſeiſee has entered upon the Land or 
recovered the ſame, that then he ſhould convey the Land to any of them in Remainder, thereby to avoid the 
particular Eſtate, or the Intereſt or Eſtate of any other; For the Words of the Proviſo are (buy, ob- 
tain, get or have by any reaſonable Ways or Means) and that is not by Promiſe or Covenant to convey 
Land after Entry or Recovery ; For that is neither lawful, being againſt the expreſs Purview of the 
Body of the Act, nor reaſonable, becauſe it is to the Prejudice of a third Perſon, But the rea- 
nable Way or Mean intended by the Statute is by Releaſe or Confirmation, or ſuch Conveyances as ami! 
to as much; and this agrees with the Letter of the Law, viz. the pretenced Right. or Title of any 
other Perſon ; and Rights and Titles are by Releaſe or Confirmation, as by. reaſonable Ways and 
Means lawfully transferred and extinct ; _ the Words of Promiſe or Covenant &c. which are pro- 
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-hibited by the Body of the Act, are omitted in the Proviſo. Co. Lit. 369. b. | 

- + 8. P. Becauſe ſuch a Covenant ſeems to favour as much of Maintenance, as if they had been Strat- 
gers to the Land. 1 Hawk. Pl. C. 266. on 3 S, 17." fy OUR PP aps ene, e 

4 A. ſeiſed of Land infeoffed . R. and W. S. upon Condition to enfeoff him and M. his Wife, Remalnd 
to D his youngeſt Son in Tail, with divers Remainders over, but not ſhewing to whom. And the || Eat 
executed accordingly ; afterwards A. made a new Feoffment to the ſame Truſtees, on Condition to rele * 
and his ſecond Wife for Life Remainder to B. his ſecond Son in Tail Sc. H. procured the Deeds of t = 
Entail to be cancel. d. A. died, D. entered and took the Profits. B. purchaſed the Title of I N br 
was not in Poſſeſſion. An Information was brought againſt B. a Copy or Dratight of 1 
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elan by the Defendant himſelf was produced, by which it a that the Remainder for 
on 22 ＋ 5 was limited to B. upon Shieh the Queſtion was, br {wy 1 in the laſt 2. 
might buy 3 pretericed Title by the Proviſo in the Statute. And «<wvhen D. after A's Death entered for 
tze Forſeiture, be deve ed all the new Remainders, and re- continued the former. And therefore it was 
tel for B. the Detendant, that this was no Offence within the Statute, becauſe the Remainder and 

icular Tenant make but one Eſtate, and the ſeifin of the one is the ſeiſin of the other. Bur it was 
Lars er d; that by the buying the Title of the particular Tenant he intended to defeat all the firſt 
Remainders, and alſo the Intention of the Statute, as appears by the Words, ought to be taken, viz. That 
he who buys a pretenced Title ought to be in Po//eſfon by the taking the Annual Rents and Profits which 
B. did not in this Caſe. Ideo Quære. D. 53. b. pl. 6, 7, 8, 9. Trin. 34 H. 6. Anon. Orig. (l eſtatute) 


None ſpall unlawfully maintain any Suit or Action, retain any Perſon for * A Stranger 
Men embrace jurors or ſuborn Witneſſes, on Pain of 101. the one Wrote to a 
Moicty to the King, and the other Aoiety to him that will ſue for the ſame c. JEW - +l 

at the Da and to" in 1hs Ce e according to hi Conſci A aac R 3ougtes 
) Las s Conſcience. tenance. . 
Mich 18 Ein. * it as one Gifford's Caſe. Judged Maintenance. 2 | 134. 


a Furor by one that is no Party to the Suit by Word cr Writing to appear is Mainte- 
i ety a 125 to the Suit. Mos 16, Jepps v. Tunbridge &c . wy 7 
Maidſton v. Hall. ——cites Gifford's Caſe. fx 3h iN 
The Proſecution to be within one Year. | f "IH 
23. A. poſſeſſed of a Rectory for Term of Years was jetted by B.—C. by 
As Commandment re-enters to his Uſe, and after B. continues the Poſſeſſion, 
and A. within four Days after grants all his Intereſt which he had in the 
ſaid Land, to C.— This Grant was good enough, notwithitanding that 
at the Time of the Grant he had not Poſſeſſion, and that the Grant was mad 
out of the Land. Dal. 56. pl. 1. 6 Elz. Waly v. Burnell, ‚ 
24 A Widow in Conſideration, that the Plaintiff at her Requeſt had Promiſe to pay 
taken great Pains, and expended 15007. on her Suits, and other Bulineſs de- od N Po 
pending, promiſed to pay all the Charges which he had expended, and Mag ach 755 
20 / more when requir d. Dyer thought the Conſideration good, and nſentſi of J. 
awful and charitable, viz. to aid and eaſe a Feme ſole in her Widow- S. is Mainte- 
WT hood in her Affairs, Suits, and Quarrels, which well may be out of Suit nance. Yelv. 
in Law divers Ways. And the Word depending is not of Neceſſity in- Gn % Caſe. 
W ccndible to be inter Partes Litigantes in Actione dependent' in aliqua Cu- —D. 355- b. 
ria Legis, &c. and then it cannot be Maintenance; ſo he concluded his Onely Cite. 
Argument with the Plaintiff, and the Plea in Bar inſufficient. D. 355. b. — ee Cart. 
356. b. Paſch. 19 Eliz. Onely's Caſe. | Vs PP Ch. | 
25. A. by Indencure between him of the firſt Part, B. his Son and W. 8 
R. and W. S. of the ſecond Part, covenanted with B. his Son to aſſure 
Lands to the ſaid W. R. and N. S. and their Heirs before ſuch a Feaft To 
the Uſe of A. for Life; and then follows, viz. And it is agreed, that the ſaid 
A. may aſſign Part to his Wife, Part to his Daughters, and Part to his Reſ- 
Cards, the Remainder of the whole upon the Determination of Eſtates ſo 
to be limited to the Uſe of B. and the Heirs Male of his Body, the Remain- 
der 10 the Uſe of C. Baſtard of A. and the Heirs Male of his Body, Re- 
mainder over; And covenanted that he aud all others Ec. ſhould ſtand ſeiſed 
#0 the Uſes aforeſaid. And further it was agreed, 'T har if any to whom the 
Inheritance 13 appointed as before, ſhould do any Alt to the Prejudice of the 
Inheritance of any Perſon to whom any Eftate is limited, then ſuch Perſon's 
Efate ſhould ceaſe, and N. R. and M. &. be ſeiſed to the Uſe of bim and his 
Heirs, to whoſe Uſe the Inheritance is next limited according to the Purport 
thereof; by Force of which A. was ſeiſed for Lite, and ſurrender d to B. 
after which s Fine Come ceo Sc. was levied by B. and W S. to N. R. with 
arranty and Proclamations, by which C. enter d and demiſed to F. N. to 
be Intent that FJ. NM. ſhould bring EjefFment. An Information was brought 
agaluſt C. ſetting forth that he was not in Poſſeſſion, nor had any Right 
dt Entry &c. and that A. is living and B. is dead. It was infifted for the 
Defendant, that it appears by the Information, that when B. made the 
Teaſe he had nothing in the Land, and fo the Leaſe merely void ; For it 
IS not alleg'd to be made by Deed indented, nor upon the Land, nor in 
ſuch other Manner as to be accounted 4 Leaſe, and conſequently 1 Of- 
| 9 8 | . ence 
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ian k. Pl. fence againſt the Statute. It was agreed to be * no Leaſe, bur yet ic we 
D. 264. cap. ſaid an Offence againſt che Statute ; becauſe the Words of the Statute 35 


Word 


A 1 


86. 8 +. be underflood according to the Common Underſtanding, and Speech which 


paſſes between Perſon and Perſon, and not in the dark Senſe according to 
the Operation of Law. And the Court agreed, that B. took tiot auy Us 
by che Indenture for Want of a Conſideration to veſt the Uſe in him (py 
therly Love not being ſufficient to convey any Thing to a Baſtard). and 
ſo the Uſes void as to him, notwithſtanding it is by Way of Remain. 
der; and adjudged for the Plaintiff. And. 75. Trin. 19 Eliz. Gerrag 

STE Ju ELIE 1 yr 
If Sheriff re- 26. Applying to the Steward of the Lord of a Liberty to return is in 
turns Jury Jifferent fury, and not of Knights and Efquires, becauſe tHe Diſpute con. 


At the Deno- 


ination of Cern'd a Lord of a Manor, and the Steward repreſenting the Matter " 
Perſon, his Lord &c. is not Maintenance. 2 Le. 133. Mich. 28 Eliz. Ld Crom. 


it is a Miſ- well v. Townſend. 
demeanor in 


in him, and it may be Maintenance in the Perſon at whoſe Requeſt it is done; per Car.” 12 My 
564, in Caſe of Turner v. Burnaby. | | 5 


2. If a Bond be for Performance of Covenants contain'd in 4 Leaſe, ad 
Leſſor ag the Leaſe, he may aſſign the Bond alſo, becauſe they are Con- 
comitants, and he hath an Intereſt in the Leaſe, and therefore he may fue 
the Bond; but if the Covenants are fir# broken, and afterwards he aſſign 
over the Leaſe, if the Aſſignee ſue the Bond, it is directly Maintenance; 
but if after the Aſſignment, the Covenants are broken, it is no Mainte- 
nance to ſue ; bur if he aſſign over the Bond, and reſerve the Leaſe in his om 
W Hands, and then the Covenants are broken, and the other ſue the Bond, i 
mY | 5 A . Agreed Arg. Godb. 81. pl. 96. Mich. 28 & 2 
It is "uſual 28. If J. S. be indebted to me, and I am indebted to J. D. I may af 
among Met- rat Debs to J. D. with the Aſent of J. S. Otherwiſe not. Arg. Godb, 81 
niake Ex- I. 96. | | Nn | 
change of SE : . n 324 4488 11 
Aaney for Bills of Debt, and it is no Maintenance; and per Gawdy J. it is no Maintenance to aſſign 
Debt with a Letter of Attorney to ſuc for it, except it be aſſigned to be recovered, and the Party to hate 


Part of it. Cro. E. 170.:Penſon v. Hickbed — ignment of a Debt or Recognizance to a Sung 
is an illeg d void Conſideration. Cro. J. 552. Barrow v. err of Debrs is Mainten- 
tance at on Law, and puniſhable by Information, and Indi t. Jen. 108. pl. 6.—Unlefit be 


by the Debtee of the Vendor. Jenk. 292. pl. 35. cites Lane v. Mallony. All- 60.. lodſon v. Ingran 


© as Damages to be recovered for Treſpaſs, Battery &c. cannot be aflign 
ed over, becauſe they are as yet uncertain, and perhaps the Aſſignee nuy 
be a Man of great Power, who might procure a Jury to give him th 


greater Damages. Arg. Godb. 81.'pl. 9 


* The Caſe . 30. A; ſeiſed in Fee gave Lands to B. and the Heirs * of his Body, Re- 


here ſeems mainder to C. and the Heirs Male of his Body, Remainder to the Rib 
to Heirs of A.——B. died having Iſſue a Daughter. C. made a Leaſe 15 
l 


rightly ſtat- 2 | 0 0 OY ata, 
| * in A "Nears of the Lands. The Court held this to be no. Maintenance wl 


Ss 


that the pl. 63. Trin. 33 Eliz. C. B. Taylor v. Brounſal. 


Report, and the Statute; For he in Remainder may make a Leaſe for Years. 2 Le 


(Males) is | | 3 4 
omitted; and this appears more plainly afterwards. 


31. Then it was given in Evidence, that a Common Recovery was hi 
againſt B. with fingle Voucher 2 the Remainder limited to C. deftrojed 
and that after that Recovery C. made the Leaſe ; But it was anſwered by wit 
other Side, that the Recovery was never executed, and ſo no Dilconcin 
ance,of the Remainder, and then the Leaſe made by C. was good. - 
the Truth of the Caſe was, that ſuch Recovery was had, and an Ha 
fac. Seiſinam awarded, and returned, but no Execution was had pon it, 1 
' the Recoveror neuer entered. And whether C. who is a Stranger to the faid 


* + —_ 


|  * Recovery, ſhall be admitted againſt the Recovery to ſay thar no Exec 


L AY te ws +5 © «ec SO” e 8 


* 


- o . iy un | 1, * bes. 89 2 * 3 2 93 FF - s [ G4 #4 4 
* 6 * 
4 Faw 
i 5 1 
ON - 4 
" / ) 
ntenance. { 
* N - 


* 1 
IS — * 
* & © * 
— 5 
— 


9 „ 90 


Sia Verdict. 2 Le. 48. Taylor v. Brounſall. A 
32. Ajſo it was given in Evidence, that the Land was given to B. as 
tbe Heirs Males of his Body 5 and then hen the hter, who is not 
in Truth inheritable, enters, Whether ſuch Entry (ſhe being Privy in 
Blood to C. her Uncle) ſhall be a Diſſeiſin or Abatement Ec. as in the 
Caſe of Littleton, Where the youngett Brother enters after the Death of 
the Father? For in ſuch Caſe, the Youngeſt Son does not get any Free- 
hold, but is only a Tenant at Safferance. And Anderſon held, that when 
the Daughter enters and takes a Husband, who leaſes for Years and the 
Lefiee enters, the ſame is a Difleifin'; But Periam doubred ; For he ſaid, 
when the Younger Son entered, the Freehold was in him, which Ander- 
ON doubted; 2 Le. 48. Taylor v. Brounſall. ä 118 4 w 
33. If the King's Leſſee tor Vears be ouſted by a Stranger, yet tho* he 
de out of Poſſeſſion, he may aſſign over his Term; For the Reverſion 
being in the King, he cannot be out of Poſſeſſion but at his Pleaſüre. Croi + 
E. 275. Hill. 34 Eliz. C. B. Wingalt v. Marx. | | 2060 
34. Action upon the Statute of Maintenance for maintaining a Suit in Goldsb::113. 
the Spiritual Court. Warberton moved, that this Action lay not: For the pl 1.'S. C. 
Statute of 1 R 2. cap. 4. whereupon the Action is founded, is ro be in- U. =_ 
rended only of maintaining Surts in the Courts of Common Law. And upon 33 uf 
view of the Statute, the whole Court was of that Opinion; and willed And per tot. 
him to demurr. And Drew remembred a Caſe in the Court Paſch. 3) Cur. the 
Eliz. between Conſtantine v. Barns, whereupon it was ruled, that no Ward Alibi 


Action lay for maintaining a Suit in the Spiritual Court. Cro. E. 594. e re 
Mich. 39, 40 Eliz. C. B. Tiſdale v. Bedington. | 7 en Kino's 


205% | 8 5 Court only. 
——Noy. 68. S. C. by the Name of Tiſdall v. Bevington. That ſuch Maintenance is neither within 
32 H. 8. nor 1 R. 2. cap. 4. 2 | 


35. One of the Defendants, ſuppoſing that he had Title to certain Lands, S. C cited 
which were in the Poſſeſſion of the Plaintiff, contracteũ to ſell them to one 3 Pl. 
ocher of the Defendants, and ſealed a Leaſe to anther of the Defendants 95, C ©? 
for Years to ” tho Title, and this to the Uſe of him for whom the Contract all Practices 
was made; But nothing was- done npon it, nor any Action brought, and the of this Kind 
Tear and Day long fince expired, and before any Bill exhibited in the Star- nc 1 65 by 
Chamber; yet all the Defendants were fin'd there this Term, becauſe it 8 
is Maintenance at the Common Law, tho? not upon the Statute of 32 H. 8. nanced as 

_— — the Year expired. Mo. 951. Hill. 1 Jac: in the Star- Chamber. 1 
Leigh (Sir Oliffe) v. Hel yar n & al. L 2 8 perſon 
Opportunities to great Men to purchaſe the diſputed Titles of others, ta the great TA the 
adverſe Parties, who may often — unable or diſcouraged to defend their Titles againſt ſuch Powerful 
Ferſons, which perhaps they might ſafely maintain againſt their proper Adverſar 7. 


36. A. was out of Phſſeſſion, and recovered in an Zjectibne firme in May Per Ry 
2 Car. & Habere facias Puſſeſſronem was awarded; And 29 September 4 Car. bl or oy ' 
be ſold the Land; and whether he might ſell preſently or not was the 5,"5,a,,,,, 
Queſtion. It was determined, that he being put into Poſſeſſion by Writ and he after- 
might fell preſently, and ſo it was holden. in Sir Jahn Ofley's Caſe, J gare ſells 
Car. in this Court. Croke J. took a Difference between a Recovery in a 10 — 
real Action, and in an Ejectment adjourned. Godb. 450. Hill. 8 Car. B. R. d Title. 
the King H., e ln Godb. 450. 
in Caſe of the King v. Hill. If it a Formeden a Man be out of Poſſeſſion 5 Years, and then recovers, 
he may ſell the Land preſently ; per Jones I. ſaid to have been ſo adjudged 36 EliZ. in C. B; in Page's 
Caſe —— Per Croke J. there is a Difference” where the Recovery is in a real Actign,- and where it is in 


an Ejethment. Godb! 430. in the Caſe of the King v. Hill. 
37. A Suit in Chancery cannot make a pretended Title nor Maintenance. 2 


Godb. 450. Hill. 8 Car. B. R. cires it as reſohef by all. the Judges of. C au fm 
F 6 2. 


England in Brownlow's Caſe. 
38. Com- 


Ao. Al, 113. 


1 


«K OTRINITY TIF If n Fu 3 
It is not law- 38. Commencing a Suit againſt another, and in Name of another. 284 
ful for any wif bour bis Privity, is Maintenance. Mar. 48. 2 Fo 
dle in the TR dy. e r . 

Cauſe of another, if he have not an Intereſt in the Thing ; For otherwiſe it will be Maintenance. hy, 


Goldsb. 81. Reynolds v. Truelock. 


39. Upon Indictment for Barretry the Evidence was, that one G. x 
arreſted I tho Suit of another in an Action for 4000 I. when in Truth, 5 
owed him nothing ; and coming betore the Ld, Ch. J. to put in Bail the D. 

fendant ſollicited againſi him. Sed per Cur. this is not Barretry, unleß 

 Detendant knew that there was no Cauſe of Act ion aſter the Action brought, 

but it might be Maintenance. 3 Mod. 97. Anon. | ts 

If a Cuſtom 40. For Suit, Cuſtom, Common, or Copyhold where ſeveral participa, 

3 there they may contribute, but not where 5 claim ſeveral Franktenemen; 

the Lord of er Copyhoids ot Inheritance, in which they have not a joint and equal h. 
the Manor tere. Noy. 99. Sir Edward Meredith v. his Tenants, is 


and a Copy- | | 
holder, all the other Copyholders may ex their Money 


| in Maintenance of the other and the Cur. 
tom. Godb. 81. Arg. Mich. 28 & 29 Eliz. B. R. Anon. | | | | 


41. Not only he who lays out his M 
but alfo he who by his Friendſbip or Ineref ſaves him that Expence which 
be might otherwiſe be put to, or but endeavours ſo to do, is guilty of Main- 
tenance ; as where one perſwades, or endeavours to perſ/wade a Man to by 
of Counſel] tor another gratis. 1 Hawk. Pl. C. 249, 250. cap 83. S. 3. 
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(F) At what Time it may be done, [or rather, at what 
Time being done, it ſhall be ſaid Maintenance. | 


Br. Mainte- 


Br Mainte- x, A Maintenance cannot be, unleſs he has ſome Plea pending atthe 

citess.C. Time. 3 P. 6. 54+ | | 

per Martin, | | | | 
and that it waz not denied, and that the Writ in the Regiſtey is Quod Manutenuit in ſuch an Minn 


Ec. pro Parte J. N. Quod Nota. 


sp. yerifit 2. Fot if a Man gives Money to another before the Suit commenced 
n ali to aid him in the Suit, and he after purchaſes the Writ and purſues it 
p=—oiven pet this is not Maintenance, becauſe no Suit was pending at the 


Was given 


merely with! Time of the norit purchaſed. 3 B. 6. 54+ 


A 2 . 
aſſiſt him in the Proſecution or Defence of an intended Suit, which afterwards is actually brought; 
ſurely it cannot but be as great a Miſdemeanor in the Nature of the Thing, and equally Criminal at 
Common Law, as if the Money were given after the Commencement of the Suit, tho* perhaps it may 
not in ſtrictneſs come under the Notion of Maintenance. 1 Hawk. Pl. C. 250. Cap. 83. S. 10. 


3. Maintenance; if the Plaintiff in any Action recovers againſt the Di- 
fendant, yet he may have Action of Maintenance againſt every one who 
Maintain againſt him; becauſe the Statute is a Prohibition in itſelf. Br. 
Maintenance, pl. 35. cites J E. 4. 15. 1 1. 


4. If I bring a Writ and one Maintains fo that my Writ is nat returned, 
Action of Maintenance does not lie; for it is not of Record till the Writ 


be Returned. Br. Maintenance, pl. 36. cites 10 E. 4. 19. 3 
5. One may as 1 be ſaid to be guilty of Maintenance, within 
the Meaning of the Words (adhuc manutenent, ) in an Action of Mainte- 
nance for ſupporting another after Fudgment as for doing it N 
the Plea; becauſe the Party grieved may be diſcouraged thereby 
bringing a Writ of Error or Attaint. x Hawk. Pl. C. 250, 251. cap. 83. S. 10 


() Jufifat 


to aſſit another in his Ca, 
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Maintenance. 
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(0) Puſtifiable: What Perſon+ may maintain. 


I an Iſſue be taken between two, whether all che Inhabitants of Godb. 8x. 
the Vill have ſuch Preſcriprion, all the Inhabitants may main⸗ S FA 


Ot , - here Acti- 

q the Aue, tho they are not Parties and the Lord of the Vill may o. 
15 5 becauſe it concerns him. 18 E je 4+ 2. bromght for 
ging the 


oil, and the Defendant juſtified, hecauſe it was a Church- yard and all the Inhabitants had Af to bury 
their Dead there, all the Inhabitants of the Vill may maintain in this Action &c. ut ſup. Br. Main- 
tenance, pl. 41: cites 8. C. —1 Hawk. PI. C. 252. cap. 83. S. 18-—* S. P. 1 Hawk. Pl. C. 253. S. 20. 


2. Leſſee for Years brings Treſpaſs, if the Iſſue be upon the Right of The Plain- . 
the Inheritance the Reverſioner may give Evidence with the Leflee tiff 0 —— 
and it is not Maintenance. 6 E. 4. 29. ave aid of 

: r 5 | 7:0 his Leſſor, 
for the Leſſor may come and give Evidence with the Plaintiff, and none ſhall have Maintenance againſt 
him. Br. Maintenance, pl 33. Cites 6 E. 4. 2. per Moile J. quod nullus Negavit. S. P. for tho 
the Judgment which may given againſt the Leſſee cannot directly bind his Inheritance, yet the Ver- 
09s 32 to his Title, being given on a Suppoſal of his not having a good one. 1 Hawk, 

. C. cap. 83. S8. 12. 1 | 8 


;. Maintenance againſt two, becauſe they maintained for the Part of J. S where a 
N. in a Quare Impedit between the Plaintiff and the ſaid F. NM. ſuch a Day, 7 ow paſſes 
the Defendant ſaid that at another Day before the Day in the Declaration 2 bc 
the Biſhop awarded an Inquiry upon Right a Patronage, upon which he was Law; and 
Ws compelled to be ſworn by the Law of the Church, and gave Verdiff tor the Maintenance 
ſaid J. N. Abſque hoc, that he was guilty of any Maintenance after this Day, * e 
and the other e contra, and 8 the Plaintiff ; and it was pleaded in 17 * good 
Arreſt of Judgment that this Matter is not Maintenance; becauſe he is Juſtification 


compelled ro be ſworn by the Law, and by Forſcue J. the Plea is good, with 7ra- 


for this is Maintenance, but it is a Maintenance ju/fifable, Br. Main- a 1 
tenance, pl. 5. cites 28 H. 6. 6. why And if a Man 
| be at Bar, 


and another informs the Curt that this Man can declave the Truth, and prays that he be called and ſworn, by 
which the Court ſwears him; and ſays upon bis Oath for the one Party, this is Maintenance juſtifiable. 
Ibid.———Bzt if he had ſaid for the one or for the other of his own Head, it is Maintenance — 

Ibid.— And if Jurors come to a Man and pray him to inform them of the Truth, and he informs them, 
it is Maintenance juſtifiable. Ibid —=— But if be comes to the Jury of his own Head, or labours to in- 

form them, it is Maintenance puniſhable. Ibid. by Forteſcue, quod non Negatur. 


4. Maintenance by R. againſt F. becauſe he maintained one F. in Debt 4s if a Man 
brought by F. againſt R now Plaintiff, the Defendant ſaid that R. now FP * 
| Plaintiff” was in Debt to the ſaid F. in 101. and the ſaid F. was in Debt to it is lawful 
| the now Defendant in 101, by which F. aſſigned the Debt which the now for me to ſue 
Plaintiff” owed to him to the now Defentlant in full Satisfaction, and delivered in Name of 
70 him the Obligation to which the ncw Plaintiff agreed, and alſo the ſaid F. — Coty 
commanded the now Defendant, that in Caſe the now Plaintiff did not pay que Uſe 
that he ſhould Sue him in his Name, and becauſe he did not pay, the Defendant may main- 
ſued in the Name of F. which is the ſame Maintenance &c. and per Wang- r er 
ford and Priſor, Delt which is certain may be aſſigned over by Aſſent of n, Peoffoes: | 
the Parties, contra of Damages in Treſpaſs not recovered ; For this is incertain Quere, for it 
and becauſe the Defendant has Cauſe to meddle, he may well juſtify. Br. was not ad- 


Maintenance, pl. 8. cites 34 H. 6. 30. „ 
5. It is juſtifiable in the Caſe of Common c. Mo. 562. Ameredith's But that is 
as. = NE for ſuch only 

| as claim 


Common or Cuſtom, but ic is otherwiſe where the Tenure is in Dneſtion, becauſe the Tenure of one is 
not the Tenure of another. Mo. 788. Lord Grey's Caſe. | 


Tz | 6. A 


„5 ——————.ͤ —òͤta 2... ——ö 


"I — = 
— CES W__LCl__c—C___CCSOcnanqcqcncnw DCE — 
. p - —_— a - *. 


— 
_ 
— 


— 2 _ 


- —_— — - 
= 5 — — 2 f * 
2 = Arr.... 
- 3 2 2 


See (i) (H) Conſanguinity, 


Reue se .. Per Aſcue. 


— = — - 8 * . of — - ” 
— —— — — — — — = — . 7 es * = — 
7 — G o-——_ k — = - — 
— — — — . — — 2 — — — — — - - * — — = = — — 2 
— — — — n 2 —— 7 : : 
5 LC T - Fx = — — — — 
4 — - — .. . : ON a .* » 4 = — 22 — — 2 —— 
. — * 4 N — EE. — 22 = 


„75 —— — — c _ 
” 3 a . * * or 7 


TT rr TEE 
= 2 —— 


we. "Mom. 


6. A Man's Bail may come and ſee that his Appearance be Recordel 
Br. Maintenance, pl. J. cites 34 H. 6. 25. Bur cannot maintain hin 
any further. Ibid. pl. 42. cites 18 E. 4. 12. i Hawk. Pl. C 252. em 
83 S. 19. | 


| ER 


r * 7 ** & * * 


— 
* 


Br. Ban. 1. COꝙ E Books ſay generally that a Man may maintain li 

3 5 Blood. 9 Y. 6. 64. a ay Zo 
Cites 8. C. „ ee | 

ce dulilng. and Marten.——pl. 14. Cites 21 H. 6. 15, 16. and 22 H. 6. 5——pl. 17. cites 22 H. 6.35 per 

Newton. 


5 2 4. 80 it is of him to whom the Land may deſcend. 19 E. 4. 3. b. 
5 251. | Ew” 97 > +} Ts - > n. | 


cap. 83. S. 14. 


1 Hawk. Pl. 3. So the Baron may where the Land may deſcend to his Wiſe. 10 
> . E. 4.3. U. J | "NOTE | 
$3. S. 20. 4- Bur otherwiſe it is in perſonal Actions. 19 E. 4+ 3. b. 
5. A Man may ſtand with his Kin at the Bar in an Action; and it is 
juſtifiable, 21 I. 6, 15. b. 11 P. 6. 42, 12 . 6. 2. b. . 
6. So A Man may pray another to be of Counſel with his Kin, 9 E. 
„„ r 2015 0 N 
J. Some Books are generally, that a Man may maintain his Ally, 
9 Y. 6. 64. K (Ra) 4 
But per 8. The Son and Heir may give Money of his own to one to be of Cm. 


Markham 1 3 2 | er 
this) ey ſel with his Father. Br. Maintenance, pl. 14 cites 21 H. 6. 15, 16, and 


the Intereſt, Wan . 120% 3 

which the Heir has; but Aſcue ſaid, that he has no Intereſt in the Life of his Father. Br. Ibid. — 
Br. Maintenance, pl. 18. per Rede J. cites 41 H. 7. 2. but ſhould be 14 Hf. 7. 2. according to the o- 
ther Editions. And ſo may the Father for his Son and Heir; For he is bound to find him. Contra of 
another Couſin. Br. Maintenance, ©) 7. Cites 34 H. 6. 25. per Chocke.— A. pretending Right to 
a Meſuage, whereof he nor any of his Anceſtors were in Poſſeſſron by the Space of a Yeat next be. 
fore &c. made a Demiſe thereof to B. his Son and Heir apparent, to the Intent that he ſhould bring Eje4men, 
This was adjudged in C. B. per tot. Cur. not to be within the Intent of the Statute of 32 H $ 9. For 
the general Words of the Statute ſhall not be intended to reſtrain the Son, who is his Father's Heir, 
from maintaining him, as well for the Natural Duty, which he owes him, as for the immediate Poſſibiliy 
of the Inheritance which he has, which were lawful Maintenances at Common Law. And adjudeed 
accordingly. Say. 95. pl. uk Mich. 3o & 31 Eliz. Finch v. Cokaine. S8. P. Yet it ball be 
holden, that ſuch a Sale to a Brother of the half Blood, is within the Meaning of the Statute. 1 Hawk 
Pl. C. 265. cap. 86. S. 16. If a Man makes a Leaſe to a Son, for a ſmall Term to try the Tide 
in an Ejectment, it ſhall be intended Maintenance puniſhable. 2 Brownl. 271. Trin. 7 Jac. C. B. Ano 


Mo. 266. S. 9. Brot her of the half Blood cannot maintain. Le. 166. Slywright . 
a er Page.—And. 202. S. C. ſays, that Brother of the whole Blood ſhall not be 
8 P. But in puniſhed by the Statute, by the greater Opinion of the Court. 
Caſe of Bro- | | 1 | EY: 
ther or Couſin, if he gives any Money, it is Special Maintenance. © Br. Maintenance, pl. 20. cites 91 
4. 32.— lt was ad udged, that a Leaſe made by one Brother to another Brother, who was of the half 
Blood, to the Intent to bring Ejectment, was within the Reſtraint of the Statute of 32 H. 8. 9. becaul 
there is not an immediate Poſſibility to inberit between them. But Quære, if they were Brothers of the 
<vbole Blood, or if it was between the Father and the Son, who was not his Heir apparent, if it £ 
be within the Reftraint of this Statute. Sav. 96. cites Mich. 30 & 31 Eliz. N | 
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Maintenance. vo = I 63 


(0) Affinity. x See (H) 
the Father of my Wife be brought into Chancery, upon an There is a 


7 Attachment, J may come to comfort, and ſtand wich him ar Pie 4 5 44 
the Bar, 19 E. 4+ 3. b. and it is not Maintenance. Real andPer- 
onal. For 


where the Land may come to my Wi ife by Remainder, Reverſion, Deſcent &c. I may maintain in Action 
Real. Br. Maintenance, pl. 43. Cites 8. C | 


2, Retaining Counſel for his Brother in Law is juſtiſiable. 6 E. 
b. 

4+ br But if his Feme, who cauſes the Affinity, dies without Iſſue, he For the 
cannot ald his Brother in Law. 6 E. 4. 5. b. 14, 7. 2. Cauſe is de- 


| termined. Br. 
| Mainten- 

ance, pl. 18. cites 41 H. 7 7. 2. Per Rede. And it ſcems by Townſend. gie that Defendant 

ought! to aver, that the Fe was alive at the Time of the Maintenance ; and by Markham he cannot 


intain, but during ber Lite. re, Be. Maint renance, 1 cites 6E. RY 
ws the ſame continues. Hawk. rl NK. 252. cap. 82.5 #107 154 6 o long 


4. A Man may ſtand ar rhe tau with his Ally, and juftfiable. 21 


D. % 15. b. 
3. A Man can not give his own Money t0 a Pan to be of Counſel Bur the * 
with his F ather in Law. 19 E. 4. 5. Father, Son, 


or Heir Ap- 
parent to the 
* .. wirhout 


Party, or the Husband euch in Heitels may, Hawk. Pl. C. 252. cap. 83. S. 20. 
any Expectation of Re- payment. 2 Inſt. 564. 


6, But if his Father borrows certain Money of his Son in Law, and 2 
after he delivers Parcel of the ſame to a Counſellor tu be of his Coun: Fo. 116. 
ſel, this is not Maintenance; For it is not his Money. 19 E. 4.5. 

A Man map maintain in his Suit an Aly, Scillicet, the Baron Br. Mainte- 


wm has married the Coulin of his Wite. 20 I). . — 2 4. 
| Cites 
8. A Ban cannot julkiky to give Money to a Jury to paſs for his Ally. Br. Mainte- 
20 D. 6. 1, b. | _— 4. 
Cites 


9. Mor can juſtify the Promiſe of an Annuity to a Juro to pals for 
6 All 4+ 20 I). 6, I, 
10. It was ſaid, that a Man may maintain for his Gofſ 9 5 For this is S. P. that 


Affmity. Br. Maintenance, pL. 34. cites 6 E. 4. 5. | cally s 7 


by him at 


the laying out any of his own Money in the Cauſe. Hawk. PI. C. 252. Cap 83. S. 20. 


(K) Mg after for the Servant. 


of ona, may maintain che Quarrel of his Ae 19 Br. Main- 
6. 6 tenance, pl. 

E. 4. 3+ b. 9 V. 6. 64. cites S. C. 

> er Babing. 

und Marten pl 17. Cites 22 H 6. 35. Per Newton. 


Hards be may. give Money for him, if any of bis“ Salary be f in his Br. Mainte- 


nance, pl. 
19 E. 4+ 3. b. | 52. cites 31 
| H. 6. 9. per 


Forteſcye J.— 8. P. if it be with the Servant's Aſent. Br. Maintenance, pl. 7. cites 34 H 6. per: 


— P_—_——— 2 — — r 


the Bar and Counſel and aſſiſt him, and alſo pray another to be of Conti 90 him, but cannot Juſtify | 
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164 Maintenance. 


r Laken. —Pleading, that the Party for whom was his Servant, without ſayine, that the Ros... 
On with the Servant — was held good. For it ſhall be ſo intended. Br. it pl. 44. * 
9. pl. 52. cites 8. C. For a Bar is good, if it be good to the Common Intent. The Detendan: 
Jjuftified, becauſe the Party for whom &c. was his Servant, wwherefore he retained J. H. learned in the "Fong 
to be of his Counſel, and did not ſay, that he retained de Propriis, for this is not lawful; and becauſe i: 
may be intended, that he retained with the Money of his Servant, therefore it is a good Bar to a 8 
Intent, Quod Nota, by Judgment. Br. Barre, pl. 99. cites 31 H. 6. 1.— flor Br. Maintenance 
pl. 14. cites 21 H. 6. 15, 16, and 22 H. 6. 5. where it was held by the Court, that the Maſter mi he 
retain Counſel with his own Money.——— Ibid. pl. 6, cites 28 H.6. 7. 12, accordingly, per Pri 5 
But per Priſot, the Maſter can not maintain his Servart wnleſs in Things done in the icht of 1 
Maſter, or by bis Command. Br. Maintenance, pl. 7. cites 34 H. 6. 25. In Præcipe quod reddat 3 
gainſt Servant Maſter * cannot expend his own Money, becauſe this Action may proceed without Lok 
of Service, but out of the wages he may; but where Debt or Treſpaſs is brou ht againſt the Servant 
it is otherwiſe for fear of loſing his Service. Br. Maintenance, pl. 24, cites 21 H. 7. 40. Per Fineux Ch 
].——Jenk. 102. pl.———2 Hawk. Pl. C. 253. cap. 83. S. 22. | 


But Maſter 3. Maſter may come with his Servant, and ſtand with him at 
commng and Trial between the Servant and another. 11 Þ. 6. 42. 


there ſpeaking for his Servant is Maintenance, and he was committed to the Fleet. Het. 58. Salkend' 
Caſe. — Mo. 6. 1 Hawk. Pl. C. 253.cap. 83. S. 22. 


w—_ 
——— 


- * yy 


4 "VER 5 


1 Hawk, Pl. 4. So Man map for his Chaplain retained in his Houſe. 19 h. 6, 


C. 253. cap. 
1.4.4 30 b. 


Bur the 5. A Wan may jultify the norifying co his Chaplain retained with 


Plainriff re- him in his Pouſe whom he ſhall take of his Countel for haſtening his 
plied, char - Cautſe. 19 P. 6. 30. b. And it is there ſaiv, that this is not any 


tainer, and Maintenance. 
before the | 
Fx dy he diſcharged him of his Service at W. in the County of M. to which he agreed; Priſ. 
and the others econtra. Br. Maintenance, pl. 12. cites S. C. Br. Labourers, pl. 27. cites 8. C. 


6. The Maſter's requeſting a Counſellor to be Bruno with his Servant 
againſt another is Maintenance juſtifiable. Br. Maintenance, pl. 14. cites 
21 H. 6. 15, 16. and 22 H. 6.5. | 

7. Maintenance; the Defendant ſaid, that wap whom he maintained 

was his Servant, and prayed Moyle Serjeant at to be of bis Counſe, 
by which he was of his Counſel, which is the ſame Maintenance; to 
which the Plaintiff ſaid, that the Defendant at the ſame time delivered 100 s. 
of his own Money to F. and S. to diftribute to the Men of the Country to 
maintain the .Ouarrel of the ſaid Servant, of which he has brought his A. 
tion, which was traverſed and found for the Plaintiff ; and it was adjudged 
Maintenance, tho* the faid F. and S. did not diftribute the ſaid Mong, 
becauſe the Detendant intermeddled with a Thing prohibited by the Lau, 
by which the Plaintiff recovered by Judgment. Br. Maintenance, pl. 6. 
cires 28 H. 6, 7. 12. 

28. P. Br. 8. He cannot give Money * to Farors nor to others not learned in the 

Mainte- Tx. Ibid. = 


nance, pl. 
"-24 «A 21 H.6. 15, 16. and 22 H. 6. 5. Nor to deliver to the Jury, nor to embrace them to paſs for the 
Party; for they cannot lawfully take Money ; Econtra of them who may lawfully rake Money, as Cout- 
ſellor of the Law, Attorney, Solicitor, cer, for Proceſs and Pleas &c. per Opinionem Cur. 


9. In Action on the Caſe brought againſt Apprentice, the Maſter ax 
maintain the Apprentice with his Money. Mo. 814. Stone v. Walter & 


2 — 


* 2 


(L) Servant for the Maſter. 


1 Hawk. Pl. t. Toe Servant may juſtify the ſtanding with his Walter it 
c 253. 8. T Trial between Um and another. 11 0. 6. 2. „ h 


* nenne 9 „5 1 8 - 4 . 7 46 3 = nr * 6 
— > 4 


Maintenance. 165 


Che Servant may maintain the Quarrel of his Pater and +5: Wa 
irs, and men oblige "by Cove: ns, vl. 


nant to o diligent Service. 8 19 E. 4+ 3+ b. 3 Y. 6. 53. b. 1 n 
| | EX Nt © 7 ol 
fora particulat 


ap 83.8. 23. S. P. i be is retained as his Servant, to do all Manner of Service, and not 
Occaſion only | ; | 


, The Servant may juſtify the ſhewing the Muniments and Deeds Hawk. Pl 


of his Maſter to his Counſel and gary: 19 P. 6. 31. b. „„ ; : 74.005 
The Servant cannot give Money to his Maſter to aid him in the 1 Hawk. Pl. 
Fe 4 of the Suit. 3 Y. 6. 54. 0 253.8. 23. 


5, A Servant cannot give of his proper Money to maintain the Suit 1 Hawk. Pl. 
of his Maſter. II I), 6. 10. b. 3 a N C. 253.8. 28; 

6, The Collector and General Attorney of the Debts of his Maſter 
tannot, in a Debt brought for the Mater, give the Money of his Maſ- 
ter to a Juror to give his Verdict tor his Maſter, becauſe it is againſt 
the Law. 11 I), 6. 11. : | 1 95 

J. The Servant cannot juſttky the menacing of the Jury, vz. that Br. Mainte- 
they ſhall not ſtay in their Houſes, if they da not paſs for his Mater. "ce, pl 
19 Y. 6,31, b, | 47. 13. cĩtes S. C. 


* TB 2 4 8 2 1 


. * 
3 


| M) What Act or | ſhall be ſaid Maintenance, See (E) pl. 5 
Man of Law. A 


Ia Yan of Law gives Counſel to the one Party, ot be a Counſel Having re- 
with him in a Trial, this ts juſfifiable. 11 O. 6, 10. x" his 
lawfully ſet forth his Client's Cauſe to the beſt Advantage. 1 Hawk. Pl. C. 254. cap. 83 S. a” N 


g „ * 5 . 7 . , 

2. Ik a Man of the Law gives of his proper Money for Mainte- s. >. : Hawk. 
W tance of the Suit of his Client, this is not juſtifiable. 11 D. 6 11. Pl. 8 254: 
| cap. 83. S. 
26 So for a Solicitor to proſecute and pay Money for another. Cited Het. 129. Xs 1 
my lawfully proſecute or defend an Action in the Court wherein he is an allowed Artorrey, in the be- 

half of * by whom he ſhall be ſpecially retained, and * may aft his Client by laying cut his own 
Money for him to be repaid again, and may 726000 ſuch Maintenance in ether Courts, wherein they are not 
allowed Attornies ; but they are more juſtihed by a general Retainer to proſecute for another all his 
Cauſes, than if they were not retained at all; and it is certain that they dg not to carry on a Cauſe for 
nother 47 their own Expence with a Promiſe never to expect a Re- payment; and it ſeems juſtly queſfiona- 
3 ble, whether Sollicitors, who are no Attornies, can in any Caſe juſtify the laying out their Money in 
W-=other's Suit. 1 Hawk. Pl. C. 254. cap. 83. S. 27.—7 8. P. 2 Inſt. 564. . 


| Ta If the Attorney of one Party gives or promiles any Money to the 8 P. whether 


, this is Maintenance. 13 Þ. 4. 16. b. 17. 13 
| iven 
| ov or his Clients. Br. Maintenance, pl. 49. cites 11 H. 6. 10. 


| 4. So it is if a Sheriff's Bailif of a Liberty or other Officer fo do. 13 22 
4. | "ITY: 
5. If the Attorney of one Party ſpeaks great Words to the Jury in 2 


Nauntenance of the Quarrel of the Part of his Client, this is not 


* 


I the Attorney declares the Evidence of his Client to the Jury, 
ii is not Maintenance. 13 P. 4. 117. 5 oN 


rcel of the Land re for hi 8 ee 
Winihable, 13 Þ. 4. u ee e nee . 


| .̃ecbeen him 
fore the Afi | D — bis Cliens 

k e Action brought, that he ſhould have Part for his Wages, if it would not be Champerty; cor tra 
Wages. Br, Champerty, pl. 3. cites S. C. and 12 H. 4. 26.——S.P. 2 Inſt, 564. 


«$4 
4 "x" | 
Uu e eee Be; hae Yum 8. Ne 


8 4 2 P 
4 F 
— * . i 5 
2 — 2 - 


- - —_ = a F 
þ « + N j > as * 
— orgy, wor —˙¹Ü t. * 4 298922194 
— ——— —˙·Ü;˖“̃ͤ — ene 


SW... _- : 
. wn w_— 


BAIT 


— "are a 
22 4 


7. If he who is of Counſel of the Party who Recovers receives But Quare, 


. W © recovers Bona Fide without ſuch Promiſe or Agreement Precedent, and then gives Parcel for 
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166 Maintenance. 
Tnthe Con- g. Weſt. 1. 3 E. 1. cap. 28. Ena&s, that if any Serjednt lite © 
ſtruction of Other, do 550 manner of Diſceit, or Colluffon in the King's Court or — 

i 


wed 5 hay unto it in Diſceit of the Court, or to Beguile the Court, by the Party and 


ing Points thereof be Attainted, he fhall be impriſoned for a Tear and a Day, ad from 
3 been thenceforth ſhall not be heard to plead in that Court for any Man. Aud if be 
olden, 1. 

That Coun- 
fellors &c. 
who are not 
ſarorn, are as | | 13 2 ; 
much within the Meaning of it as Serjeants &c. who are ſworn. 2. That all Fraud and Falſchood tend. 
* impoſe upon, or abuſe the Juſtices of the King's Courts are within the Purview of it, à in th 
following Inſtances. 1. Where an Attorney ſues ont an Habere facias Seiſinam fall reciting i Recader 
in a real Action, where in Truth there was no Recovery at all, and by Colour thereof puts s ſuppoſes 
Tenant in the Action out of his Freehold. zdly. Where one brings a Precipe againſt a poor Man, — 
ing that he had nothing in tbe Land, on purpoſe to get the Poſſeſſion from the true Tenant. 3dly. Where 
one procures an Attorney to appear for a Man, and conf efs Judgment without " Warrant. ly. Where 
one pleads a falſe Plea, known to be utterly groundleſs, and invented merely with a Deſign ta dela Jul. 
rice, and abuſe the Court; and therefore it is ſaid, that if a Client deſire his Attorney to plead © ; 
Plea, the Attorney ought to enter upon the Roll, Non ſum veraciter informatus, ideo Nihil dicit. 1 Hawk Pl 
C. 254, 255. Cap. 83. S. 29, 30, 31, 32, 33, 34. 2 Inft. 215. 2 


9. In Maintenance the Defendant ſaid that he was of Counſel with th 

Plaintiff, and Counſelled him prout ei bene licuir, which is the fame 

Maintenance &c. and if he ſays that he Counſelled the Party pro quo & 
who was impleaded by the ſame Plaintiff by Capias to ſue Se ku which 
is the ſame Maintenance &c. it is no Plea, and zhe ſame Law it he ſay 
further, abſque hoc that he did any other Maintenance; per Markam, in 
Watt, Arguendo, quære. Br. Maintenance, pl. 48. cites 21 H. 6. 16. and 
22 H. 6. 5. 6. | 4 4X 4 

10. If I deliver Money to an Attorney to ſue an Action for me, it i 
juſtifiable as well for the Meſſenger as for my Attorney; but without ny 
Authority, it is Maintenance as well in him that pays the Money as in the 
Attorney; per Frowike Ch. J. Kelw. 50. b. Trin. 18 H. 9. 

11. When one is Attorney by Authority of his Maſter, he may lay- 
fully do every Thing for his Matter's Ad vantage; but if he acts without 
Commandment and Notice of his Maſter, Action is maintainable againt 

him; per Frowike Ch. J. Kelw. 50. b. Trin. 18 H. J. | 

12. An Attorney may preſent his Client's Cauſe without Fees, and 
it is not Maintenance. Arg. Sti. 184. cites Trin. 16 Car. Hill v. Sands 

An Attorney may ſtir up Men to Suits, if their Suits be lawfil 
ibid. cires 17 Car. Gibſon v. Baxter, which Roll. Ch. J. denied, au 
{aid that n up of Suits, and making Bargains to follow them is in 
it ſelf unlawful, and great Inconveniences do grow by ſuch manner d 
Practiſing. Ibid. 

13. For Fees paſt Attorney may lawfully take Security of a Stranger; pe 
Ellis J. Cart. 230. Mich. 23 Car. 2. C. B. Pearſon v. Humes, 


N 


(N) Who may juſtify in reſpect of Privity. 
Br. Main- 1. 5 DE Lord map juſtify the * coming and ſtanding with his Te 


—_— nant ti aſſiſt him at a Trial between his Tenant and anti 
Fg e, in Afhſe for other Land than that which he holds of the Lord; Fd 


—— SP. ! l . 
x Hawk. Pl. Man is bound to be with his Tenant. 11 Þ. 6. 39. b. 41, 42. 
2 253. car my 5 | 5 een 
83. S. 20. and there he ſays that} tho he does not find it any where expreſsly holden that the Lore! 
K out his own Money in Defence of his Tenant's Title, yet it ſeems the better Opin 
that he may as well juſtify it as any other Acts of Maintenance; For the Lord by accepting 3 Man r 
his Tenant, ſeemicth to take him under his immediate Protection; and inaſmuch as the La wen 
L ally derived from the Lord, and he hath the continual Benefit of the Services due from-them, 
E in many Caſes of Common Right obliges him to Warrant them unto his Tenant; and mn 
Hou not oblige him, ſurely it will at leaſt permit him to do it; but it ſeems clear that he canrot ü, 
um in reſpe of any Lands not bolden of him. | | 2 


— 3 22 


— Maintenance. 


* 2 
— 


ee eee 
2 he may juſtify praying the Sheriff to make an indifferent Array Br. Main. 
in it. 11 Y. 6. 39. b. | | | tenatice, pl. 


1 50. eites 8. 
C. 2 Hawk. Pl. C. 253. cap. 95. S. 20. 


3. Ceſty que Uſe at Common Law of 4 Manor may juſfify the coming Bo Nair 
and ſtanding with a Tenanr, who holds of the Manor and afliſt him at nge y!. 
q Trial in Aſſiſe againſt him (tor other Land than that which he holds — Babbine 
of him; For this appears becauſe the Aſſiſe was brought againſt him ton and Paß 


and others, and the others were not his Tenants) 1 H. 6. 40. ron——In 

| „ Were 

in Uſe is impleaded and Ceſiy que Uſe maintained him, and Action of Maintenance is brought 

l and he pleads this Marter, ir is a good Plea; per Littleton, which was agreed. Br. Main- 
tenance, pl- 30. Cites 2 E 4. 2. | | 


4s Jn Aſſiſe againſt the Tengnt and others, the Lord cannot juſfifp Orig (res 


mul neceſſarily ſo 0 in coming and ſtanding with his Tenant. con om 


1 I), 6. 39 b. 40. venant & 
i h. 396 eſtoier ove ſon Tenant). 


5, The Tenant thay juffffy the flanding with his Lord at a Treat be- Hawk. Pl. 
tween him and a Stranger. xx . 6. 42; | C. 255 ep 


, g * N 
2 e K aca. out. tutu tac it A TT VES PIT FTE. 4 "WI | * 48 ; , by ? 
— _ — — 


nnn. . * „ . — „ 
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0) [Who may juſtify]. He cube has Right or Poſſibility. S (6 


1, IF a Man ſeiſed of a Rent grants it over to another, and that S. P. per Ba- 
he ſhall have the Charters concerning it which are in the Polfeſſlon 5 5 Jar. 

of J. S. to his own Ale, it he recovers them agatiiff him, atid the tice. Bur 
Tenant attorns to this Grant; It the ſaid Grantor brings Detinue for Brook makes 
the Charters, the Grantee may maintain; Becauſe he has Intereſt in 5 
them by Reaſon of the Rent. 9 Þ. 6. 64. r e 
3 1 Io 28 18 8 pass to the 
Grantee by the Grant, he ought to have had the Action thereof; but it ſeems, that tho* the Charters 
are Choſes in Action, yet the Ocuner bas a Property and may give them; and econtra it ſeems / a Treſpaſ- 
ſor bad taken them. Br, Choſe in Actions pl. 13. cites S. And Baſton J. held the Plea not good; 
For if the Property of the Deeds was in the Grantor at the Time &c. then it paſſes to the now Defend- 
ant by the Sale, and then he himſelf ought to have brought the Action, and not the Grantee; and if 
the Property was not in him, then if it was a Choſe en Aber, and the Party put to ſue for them, the De- 
fendant cannot maintain, tho he has the Rent. Br. Maintenance, pl. 3. cites S. C. | 


2, It is not Watntenance puniſhable for choſe, to whom Land may Arg. Godb 
come by Remainder or Reverhon, tu aid him who ts Tenant of the Arg Goldab. 
Franktenement in a Real Action brought agatuſt him. 19 E. 4. 3+ b. 45. cites 9. 

a | 6. — By. 
Maintenance, pl. 18. cites [IE H. 5.] 2. Per Rede J. and not deny'd bid. pl. 43. S. P. cites 19 E. 
4 3. 5. They may give Money, where the Land is in Demand, in order to fave their Intereſt. Br. 1bid 
* omnes, and cĩtes 1 E. 6. S. P. For he who has Intereſt in the Land may maintain to fave it. 
bid. pl. 59. cites 1 E. 6———br. N. C. pl. 378. 8. C0 —8 P. Br. Maintenance, pl. 14. cites 21 H. 6. 
15, 16, and 22 H. 6. 5—2 Hawk. Pl. C. 250. S. 12. a | | 


3. If Leſſee for Years brings Treſpaſs, and the Iſſue is upon the Inhe- 
ritance; e in the Reverſion may jut tbe giving of Evidence with 
the Leſſee. 6 S. 4. 2. bl. * 
4. It the Tenant in Fee of Land brings Treſpaſs Quare Clauſum 8. P. Becaue 
fregit, and then aliens to another, and alter the Iiiue is raken upon theblaintiff'“s 
the Frantenement at the Lime of the Treſpaſs, Scilitet, whether it Are 18 8 
was the Defendant's or the Plaintiff's, the Alicnce may juitity the on 1klauk. 
thewing of Evidence to the Jury, to prove it to be the Franktenement pl. C. 251. 
ot the Plaintiff at the Tune of Treſpaſs done. 14 h. 6, 7, b. aap.83. 8.12. 


5. If 
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Br. Mainte- 5. Ik J grant, that if my Tenant for Life dies living me, that R; 
Hangs Pl 3- ſhall have the Land for 10 Years; þ after the Tenant. be. impleaded, 
Per Babing- B. may well maintain for his Pollibility. 9 0. 6. 64. b. 8 
ton and Mar- | RIA, os | 

tin, but adds a Puere————1 Hawk Pl. 251. cap. 83. S. 13. cites S. C. and ſays, that not only thoſe 
who have a certain Intereſt, but alſo thoſe who have a bare 8 of ſuch an Intereſt in the 
Lands in Queſtion, which poſſibly may never come in eſſe, may lawfully maintain another in an Action 
concerning ſuch Lands. | | 3 5 

» 


Mo. 482, 483. * 


Br. Mainte- | 
ance, pl. 3. cites S. C. Per Babington and Marten. 


See (q) 6. The Lord may maintain his Tenant. 9 Þ, 6. 64. 


ALD 1, Ia Reveriion be granted to E. and after, before Attornment, the 
Fol 115. Leflee is impleaded, E. cannot maintain, becauſe the Grant is b 
He may * Without Attornment. Pet in this Cale, if he afterwards attory, 
maintain the Grant ſhall be good ; But he cannot attorn ik the Plaintiff te: 

after Attorn- COVerS, 9 P. 6,64, © ee 1 

ment, but | $2 #3. 4%6 a0 1} 
not before. Br. Maintenance, pl. 3. cites S. C. per Babington and Marten. ———S. P. Becauſe hi; 
Poſſibility was wholly created by the Act of the Party, and could not be executed but by the Volun- 
tary Attornment of the Tenant, which there was no Remedy to compel him to make by the Common 
Law; but perhaps the Authority of this Opinion may be queſtionable, NY ſuch Grant were 
made for good Conſideration; For fince thoſe who have only an equitable Intereft in Lands, may law. 
fully maintain others in Actions relating to thoſe Lands; and ſince the Grantor in Equity ſhall ſtand 
intruſted for the Grantee after the Grant, and the Tenant be inforced by a Court of Equity to attom 
to him, Serjeant Hawkins ſays, he dces not ſee any good Reaſon why ſuch Grantee ſhould be eſteemed 
ſuch a Stranger to the Land, that he may not lawfully defend an Action concerning it, in the Event 
whereof he is ſo nearly concerned. 1 Hawk. PI. C. 251, 252. cap. 83. S. 15. 8 | 


Hob 92.— 8. If an Action be commenced againſt J. S. but it concerns al 
* 41 the Inhabitants of the Town of D. or they claim the fame Thing up- 
they all par- On the ſame Title; Cho they are not Parties to the Action, yet they 
ricipate, for MAY appoint a Man to ptirtue the Sulit, and disburſe Montes in it, 
Common, Co- and this ſhall not be Maintenance. Trin. 12 Ta, B. R. er Curiam, 
8 I)obart's Report 125. between Ld. Howard and: Bell, and others in 
ſuch, they the Star⸗Chamber. 1185 
main- | | 

1 one another and contribute and be bound to one another for Contribution. But not where the 
Tenure is in Que ſtion, as where they claim their Lands to be Freehold, or Copyhold of Inheritance. 
Mo. 562. Ameredith's Caſe cited. Mo. 788. in Lord Grey of Groby's Caſe. —But not in the Caſe 


where they claim ſeveral Franktenements, or or lays of Inheritance, in <wvhich they have not a Joint and 
equal Intereſt. Noy. 59. Sir Edward Mercdith's Caſe. 


„ 


9. It a Man marries my Couſin, who may be Heir to me, it is awful for 

bim to aid and to maintain me in any Action againſt me; But if the Hen 

dies without Iſſue, then econtra; For the Cauſe is determined. Br. Main- 
tenance, pl. 18. cites 41 H. 7. 2.—Bur ſhould be 14 H. y. 2. 


S. P. nd 10. Ce/ty gue Uſe may pay Charges of the Suit of the Land. Br. Main- 
SE onches IENANCE, pl. 19. cites 15 H. J. 2. | 1 
the Land, | 


may maintain and well done, Quod Nota. Br. Champerty, pl. 6. cites S. C. And hence it ſeems 
that he who has an Intereſt in the Land, may maintain and disburſe Money; For every ſuch one has lau- 
ful Intereſt to L ee in the Matter, as it, is ſaid there. Ibid. But Contra of him who is to 
have Part of the Thing in Demand, and has no Colour nor Cauſe to have it, but only for the Maintenance; 
and ſo ſee a Diverſity where the Promiſe is made for a lawful Cauſe, and where only for Maintenance, 
which is not lawful. Tbid.- 1 Hawk. Pl. C. 252. cap. 83. S. 17. | 


11. A. being bound for B. has Goods of B. delivered to A. as Security t0 
indemnify him. C. takes away the Goods. B. brings Treſpaſs againſt C. 
for taking the Goods, Maintenance by B. is juſtifiable, by Reaſon ol 
the reverting Truſt to B. in Caſe A. ſhould nor be damnified. Mo. 620. 
Stepney v. Morgan. | © 20 | 


(P) In 
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S) In Reſpect of Collateral Prejudice. 
IF the Grantee of a Rent or Land with Warranty be impleaded Vid(Q)pl. 
I in Afſiſe ; at the Trial the Grantee upon Requeſt may ſtand with Er. Main- 


kim, and deliver to him Evidence to plead in Bar in diſcharge of che 51. ces. 


Warranty, and this is juſtifiable, tho he does not come in by Courſe . —8. P. 
do it to avoid the Ve xation of Boucher, or of the Warranty of Char- donndby the 


Warrant 
ters, 11 Y. 6. 41. to . 
| | ther Lands 
to the Value of thoſe which ſhall be Evicted. 1 Hawk. Pl. C. 252. cap. 83. S. 16, 


2. Where a Man brings Debt erg þ N. and the Plaintiff. is indebted Contrary, = 
to me, and promiſes me, that if I will aid him againſt F. N. that I ſhall be hogs deed 
paid of the Sum in demand ; it he recovers againit J. N. there it is lawtul for to maintain 
me to aid and maintain the Plaintiff againit J. N. becauſe by the Promiſe but only to 


I have an Intereſt in the Sum in demand. Br. Choſe en Action, pl. 3. cites _ 8 of 
; | ; | | the J bino in 
15 H. 7. 2. - ha 

| : n $14 els. without ſuch 
Colour. Ibid. ——Br. Maintenance, pl. 19. cites S. C. 


3. Where a Man is indebted to me in 20 J. and another owes him 20 J. * S. P. And 
by Bond, he may atlign the Bond and Debt to me, in Satigfaction &c. and ſo may he to 


* Imay juſtify to ſue for it in the others Name at my proper Coſts. Br. Geligarion 
Choſe in Action. pl. 3. cites 15 H. J. 2. | was made; 


For each of 
S. P. if it be for a 


them may Jawfiilly meddle in the Matter. Br. Champerty, pl. 6. "cites S. C. P. 

ood Conſideration in Satisfaction of a precedent Debt due bona fide to him, and not merely in Conſide- 
W ration of the intended Maintenance; For he has an equitable Intereſt in the Debt. 1 Hawk. Pl. C. 252. 
ap 83. S. 1). 5 - 1 | | 


= 4: A; makes Deed of Gift of Sbeep to B. in Conſideration that B. was Ir is juſtif- 
bound for Debts of A. and to ſave harmleſs B.—C. takes the Sheep, and — * 
W in Action of Treſpafs by B.— A. maintains, the Day not being come for . 
Payment of the Debt, nor B. any ways damnified ; this is Maintenance n B. by A. 


juſtifiable. Mo. 620. pl. 847. the Sheep if 


B be not damnified. Per Ld. Keeper, and the two Ch. J, though the Day of Payment of the Bond was 
come. Noy. 100, Hill. 43 Eliz. Stepney v. Wolfe. 8. P. 1 Hawk. Pl. C. 252. cap. 83. S. 17. 


Fs 
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Maintenance juſtifiable. What Act. By a mere 
| 11 Franger. Ale of Charity. roma) Hor 


27 J give Gold or Silver to a Man, who is poor, to maintain Br. Mainte- 
1 his lea, without any ill will to his Adverſary (it ſeems. it is in- S . 
tended in Charity) this is not any Maintenance againſt Lam. 9 P. per Babing. 
6. 64. „ and Martin. 
| | : One 
may give Money to the Counſel of poor People, and it is juſtifiable. Br. Maintenance, pl. 14. cites 21 
6. 15, 16. and 22 H. 6. 5. It is a good Plea that the Party was a poor Man, and he gave bim 20s. « 
4 m_ , W his Suit. Br. ibid. pl. 17. cites 22 H. 6. 35. Per Priſot Serjeant. 1 Hawk. Pl. C. 
3. cap. 83. S. 25, 


2. A Foreigner may go with another of his Country to a Counſellor, For it is 


Ind thew to him who ts the belt, and this is not Maintenance. 9 E. ad re who 
3. 3. b. | cannot al 
himſelf. Br. 


XX | Champerty, 


1720 Maintenance. 


. PT 41x” we * 
— —— 


Champerty, pl. 6. cites 15 H. 7 
254. Cap. 83. S. 25. 


* Br. Main- 3. One Neighbour may go with another Meighbotir to inquire 6 


won Fl a Man knowing in the Law. * 19 E. 4. 3. b. 12 E. 4. 14. b. 


i Hawk. Pl. C 253 8. 24. 


* Br, Main- 4. So he may inform him offuch 2 Man knowing of the Law, 19 E. 


Fe C. 43. b. 12 E. 4. 14. b. 


Mai 5. B 
gt — 2 1 = can not deliver any Money for him to the Cont, 1 


— RY C 253. cap. 83. S. 24. 
6, So he cannot give Poney to the ien in behalf of his Neigj 


bour ro arreſt another. 12 . ht 

1. Ik an ancient Man of the untry, who has knowledge of the Tith 
of the Land, whereof another is impleaded, upon Requeſt comes with 
him, and ſtands with him to inform the Jury ot the Title of the Lang, 


this is Maintenance againſt the Law, becauſe he is a mere Straz: 

ger, and under ſuch Pretence every Man may maintain if this ſhall 
allowed. 11 P. 6. 41. b. Dubitatur. 

8, So if a Man grants an ancient Rent over tu another, and tl 


Grantee is impleaded, the Grantor upon Requeſt cannot come 
See (P) ſtand with the Grantee, becauſe of the Comte which he has 475 


pl. 1. Rent, and becauſe he has diverſe Evidences of i it, if he be not to * warrant 


the Rent to the Grantee, for then he is but a mere Stranger. 11 0.6. 
41. b. Dubtitatur. 
9. Ik a Man has nothing to meddle, nor lawful Colour, but of his 


ill 111 maintains, this is not juſtifiable, 9 H. 6. 64. 

Io, Jf a Stranger prays a Man of Law to be Coal with my Adver 
fary, this is not juſtifiable. 21 D. 6. 16, 32 P. 6. 25. 

11. Tf a Stranger notifies tu my adverſary, whom he ſhall take of 


YXAL) 
Fol. 119. his Counſel for haſtenin 8 Caule, this ls not an Daintenance.: 
WT WINE 6. 30. b. : * e * 1 | 


Br. Maintenance, pl. 19. cites S. C —=1 Hawk PCs, 
, } 


. 99333 Modoc a at 1 2 * n R A . 


(R) Giſt of the Action. 8 
S.P.Andin r. A N Action of Maintenance lies for a Champerty, if he, Party 


ſuch Caſe he will ; For * every „ is a Maintenance. 9 I), 6. * 
n + 8, b. Admitted. 


tenance or 31 | 
Champerty. Br. Maintenance, pl. 3. cites S. C. * But not e Corte Br.  Maietenance, " 19 
Cites TY. r. Champerty, pl. 6. cites S. C 8. P. W but a Species of Main- 


dmg which ls the Genus, 2 Inſt. 208. 


2. It d gives Money t to a Jutor impanell'd to fay his Perdit 
2 one 2 though it be Embracery, t Writ of „ 
11 10. 


wg 
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(S) Conveyances br Securities given for Maintenance &c. 
what becomes of them. 


: 1 K. 2. [7 Natts that Ny Gift on Feoffmept of Lands or Goods, ſpall Feoffments 


9. F. I. be made by Fraud for Maintenance; and if any be made, of "his Kind 
are only void 


the all be 1515 nonc. * 7 Diſſeiſees ſhall have their Recovery a- in ref 
725 the firſt Di iſors, as well of their Lands as of their double Damages, cy; 
5 ithout Regard to ſuch Alienations, ſo that the Diſſeiſees commence their Syits ices, but are 
within the Tear after the Diſſeiſin; and the ſame in every other Plea of Land, © fettual be- 
where ſuch Feoffments be made by Fraud, where the Feoffors take the Profits. 1 1 


Feoffee & o. 
Hawk, Pl. C. 263. 3. cap. 86. S. 3.——A Feoffment on . e. . or Maintenance i is not void againſt tho 
Feoffor, but againſt him that has Right; per Beamond E. 445. in Caſe of of aan v. Baſſet. 


2. A; enters into Bond to B. with Condition, rhas N. ſpall have ſuch Land 
when A. has recovered it. The Bond i 1s void; for it tends to Maintenance. 

7 Roll. R. 201. 

3. Bond b A a Client to a Counſellor conditioned that if he recovered 
th Lands he would convey to the Counſellor one half of the Lands. 
The Counſel dy'd, and his Executors threatned to ſue the Bond; decreed 
the Bond to be delivered up, and ought to ſecure no more than what the 
Teſtator actually laid out, and reaſonable Allowances for his Care. Fi in. 
R. 47%. Mich. 32 Car. 2. Skapholme v. Hart. 


8 [OY r Pg” Ie) A 1, a « %. 


— I — " 1 ” : _ : 5 & 


ba 2) Aftions and Proceſs How, and againſt whom. 


HERE Maintenance is pleaded by Deed, the Proceſ$ upon the 
Statute of Conj unctim Hegſf atis foall 2 ly Writ, and not by Precept. 
Br. Proceſs, pl. 151. cites 25 Aſl. 1 


2. Maintenance was by Bill cans ons, who maintained Sedente Curia ; 
For otherwiſe he ſhall be put to Original Writ of Aale and ſhall 
not have thereof Bill as it ſeems. Br. Maintenance, pl 16. cites. 22 H. 6. 
M4 and ie Bill, pl. 10. S. C. 
3. Aud if a maintains 4 — — by bis Attorney, Action of Main- 
We lies againſt his Maſter, Ibid. 
4. Proceſs of Outlawry lies i ig Mainconance. 3 e Vaviſor. By Proceſs 
ius devi 7. ah 


FO 
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a run. 
and that = —_ ht By which be 


1 dens Statute ſaid, that be- 
Wa Fi ag of the 1 aka of D. and. 91 Defendant Manu=Ce- fore that the 
pit pro illo manerio habendo, and declared by bis Count, that a þ.s * Tenant ary , 
chaled, pending the Writ, to Champerty. Fiſh demanded ee of the thing bad, 
Writ which is is Mapu-cepit, where it would be Aſumpſit, et 9 locatur. Barf ſ 7M 4, 
And per Fiſh, the Statute extends as well to him who. takes Leaſe pending 75, Xn 
the Writ, as to him who. purchaſes in Fee, pending the Aion. 08 Fulh. Jhe frſt gabi. 
1 id, the Writ ought to have been — a3 well againſt 2h 2. engut 70h00 on upon Con- 
fel Is or 15 5 pending the Writ, 4s goin him who takes of him e 
ing the rit, et non Allocatur, Fiſh ſaid, we did not purchaſe to um- and hi, Feme 
pl. J. in Tail, and 
becauſe he 
did not re- 


give 


6 t the * and durſt nor e * ere. 
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172 M.,aintenance. 
give, I. entered upon him and en eoffed the Defendant Abſque hoc, that he purchaſed of the Tenant or FE 
to Chanyerty 9 Abſque TY that he teok of Maintenatie & c. to Champeriy, pending &c. Lye 
others e contra. Br. Champerty, pl. 7. cites 30 Afi. 15. f 


-- 
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S. P. Br. 7: 2. Maintenance ; that. the Defendant maintained in 727 ſummoned and 
Maintenance taken before &c. 'The Defendant ſaid, that the P laintiff in the Alliſe Was 


pl 25: cites Nonſuited, ſo the Aſſiſe was not taken, Judgment of the Writ; and per 


Gaſc. it ſhall abate. Br. Brief, pl. 111. cites ) H. 5 bod 

3. In Maintenance the Plaintiff counted how the Defendant gave 0 AS 

$. E. four Marks to purſue an Appeal againff him &c. And per Marten 

for Law, he onght to ſay, that 3 Marks were given after the Appeal 

was ſued ; For it he gives the 4 Marks before the Appeal ſued, it is nc 

Maintenance; For it is not Maintenance, unleſs Action be pending at the 

Time &c. quod non Negatur ; and alſo the Writ in the Regiſter is quod 

Manutenuit in ſuch Action &c. pro parte J. N. Quod Nota. Br. Main- 

cdenance, pl. 1. cites 3 H. 6. 53. | | 

& P. Br. 4. In Writ of Maintenance he ſhall not ſay Not Guilty. Br. Action fur 

Mainte- le Statute, pl. 14. cites 8 H. 6. 9 and 10.1 7 


cites 8 


10, 11.— Br. Maintenance, pl. 11. cites 8 H. 6. 36, 37. S. P. Per Cur. But ſball anſwer the Puin 
of the Writ Quod Nota. Wherefore he ſaid, that he did not maintain, Priſt, and the other econtn, 
S- P. Per Hewſton Prothonotary, but ſeveral Counſel were contra to him. Ibid. pl. 23, cites 14 
H. 6. 7 But Br. Maintenance, pl. 31. cites 2 E. 4. 6. Contra oo Chock, that Not Guilty is 3 
good Plea———S of Ne Maintaina pas. Ibid. And pl. 46. cites 8 H. 6. 10, 11. S. P. 

Guilty is 2 Plea, when the Action is grounded on a Penal Statute, per tot. Cur. Cro. E. 257. Mich 


33 & 34 Eliz. Savery v. Tey. 


8. P. Br. 5. In Writ of Maintenance the Plaintiff” muſt ſhew in what Court, and 
Mainten- Before whom, the Suit, in which the Maintenance was had, depended at 
ance, pl. 2. the Time of the Maintenance; For otherwiſe the Defendant knows not 
cites 9 Hi. ho to anſwer. Arg. 2 And. 99. cites 9 H. 6. 20. and 5g E. 4 3. 


20. by the 
Opinion of the Court. 


In Mainten- 6. Maintenance ; inaſmuch as the Defendant maintained C. in Curia 
ance, if the Mareſcall* in an Action of Debt brought by the Plaintiff again C Chaunt, 
Defendant £54, Actio non; For the E e is Couſin to C. and En arreſted at 
tenders aPlea 141d 7 N 
which is nei- the Suit of the Plaintiff, and the Defendant became one of his Mainpergors, 
ther Plea nor Judgment Si Actio; and a good Plea per Cur. at which the Apprentices 
Bar, As b. marvelled, becauſe he did not confeſs any Maintenance; For it is lawful 
oy © for every one to be Mainpernor ; Newton faid, that the Defendant gave 
favor, to ſome 20 d. and to other ſome 12 d. to give Verdict for 
and pray d C. Chauntern ſaid, he did not give any Money prout &c. and per Cur. be- 
his Counſel cauſe he is compelled to ſbeu Special Maintenance, it ſuffices for the Deſn- 
wad 4 "i Aant to traverſeit, and qr” ra not be compelled to ſay that he did not maintain 
7 the now modo & Forma &c. Br. Maintenance, pl. 22. cites 14 Hf. 6. 6. No 
Lon the Defendant Cunſelled bim to purchaſe a Superſedeas, which is the ſame Maintenance &c. 
Abſque hoc, that he is Guilty of any other Maintenance; this is zo Plea, per tot. Cur. Becauſe no Mai- 
tenance is confeſſed. Br. Traverſe per &c. pl. 101. cites 22 H. 6. 33. 


— 01 


J. Maintenance againſt A. for maintaining of B. in Treſpaſs brought by 
B. againſt the Plaintiff in B. R. The Defendant ſaid, that F. was ſeiſtd in 
Fee of the Land, where the Treſpaſs was done and died ſeiſed, and the Land di- 
ſcended to the ſaid B. as Heir &c. by which he entred, and &. the now Plain- 
ti entred and did Treſpaſs, and B. brought thereof Action of Treſpaſs, and, 
pending this, enfeoffed A. now Defendant, and G. pleaded Not Guilty clain- 
ing the Franktenement to him, by which the ſaid A. came to the Fum with 
his Evidence, and ſhew'd how the Franktenement belonged to him, * gment 
fi Actio; the Plaintiff ſaid, that the Feoffment was made to the Intent tba 


the Defendant ſhould labour the Fury to paſs in the Action of Treſpaſs again} 
 __  thisPlaintiff ; Newton ſaid he ford us as we have ll abſque hoc that 
wwe undertook the Matter; Priſt Br. Maintenance. pl, 23. cites 14 H. E 

| - "SI In 


1 


1 
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8. In Mainrenance the Plaintiff” ſaid, that the Defendant, ſuch a Day, But firft, the 


| ö ] N * Plaintiff re- 
Nar and Place in this Declaration; gave to W. E. 40 s. of his own Money, — 55 5 


our the Fury to paſs for one M. in Appeal againſt the now Plaintiff, ge Defend. 
hich Pr lame 3 of which the Action is brought, and av lng 68 
che Defendant ſaid, that he did not give 75 g. to the ſame W. E. to labour the and 8 d. to J. 


Fury in that Action to give their Verdict for the ſaid M. modo & forma prout . to be 
& 


And fo to Iſſue, and found for the Plaittift to the Damage ot 100 la 


| Marks. Br. Maintenance, pl. 14. cites 21 H. 6. 15, 16. & 22 H. 6. 5. Money, and 

9 25 1297 | ſaid that 
be ould be with the ſaid Matter, and maintain with bis proper Goods, and gave to them 20 8. over of 
zit on Goods to ſpend in the Matter; and by the Opinion of the Court it is an ill Replication. Ibid. 
8 P. Br. Negativa, pl. 19. cites 21 H. 6. 16.— 7 Orig. [Loquela.}—Vid. Loquela, tit. Words. 


9. In Maintenance Exception was taken to the Writ, becauſe it was 
quod manutenuit in Loquela Appelli, where it ſhould be in quodam Appello ; 
For Appellum 1s not Loquela, and Releaſe of Actions real and perſonal is 
no Plea in Appeal, & non Allocatur. Br. Maintenance, pl. 14. cites 21 
H. 6. 15, 16, and 22 H. 6. 5. 5 
10. Maintenance at one Day pending the Suit is Maintenance during 
al che Suit, and yet Releaſe made after this Day is a good Plea, quod nota. 
Ibid. per Paſton. 3 8 | 
11. Exception was taken to the Writ quod manutenuit & ad huc manute- So where the 


1t; where he cannot maintain after the firſt Plea determined. Ibid, * 

N 6 : is Action 
| ſuppoſed that the Plaintiff in Aſiſe had Execution, and yet well; per Aſcue and Finch; For it might be 
that he would bring Attaint, but dated not for fear of Maintenance, and therefore this Word (manu- 
tenet) true, Quære. Br. Champerty, pl. 2. cites 47 E. 3. 9.— Brook ſays it ſeems that the Writ is 
not good adhuc manutenet ; For when the Appeal was determined by Tudoment, he cannot any longer main- 
WT tain this Plea ; For now it is no Plea. Br. Maintenance, pl. 14.-——B if the Writ of Maintenance 
be brought pending the firſt Writ, there he may ſay quod adhuc manutenet. Ibid, ——But if it be brought 
after Judgment in the firſt Plea, then it ſhall be quod manutenuit, but note the Diverſity. Ibid. 


12. Bill of Maintenance by W. againſt J. who was preſent in Court, be- 
cauſe he maintained in the Preſence of the Fuſtices one H. in a Suit be- 
tween the Plaintiff and H. Molle prayed Judgment of the Bill; For he 
does not ſay that præſens ef in Curia; Newton ſaid, The Bill * does not O, 1g. (Priſe 
mention that he was preſent and maititained, bat (is only) that, Sedente de ceo que 
Curia, he maintained, and this appears by the Bill; Brown ſaid, that in &©) | 
the Replication expreſs mention ſhall be made of his Appearance, which 
Faſton agreed. Per Port. In Bill of Maintenance again/t an Attorney, he 
Vall make mention 2 the Appearance of the Attorney, and yet they are al- 
Vays intended to be attending at the Court; and becauſe this Bill was of 
Maintenance Sedente Curia it ſhall be intended that they have appeared; For 
otherwiſe he could not maintain Sedente Curia; and after the Bill was 
awarded good, quod nora ; and it ſeems there, chat if the Maintenance 
had not been done Sedente Curia, the Plaintiff would have been pur to 
his original Writ of Maintenance, and ſhould not have Bill thereof. Br. 
Bille, pl. 10. cites 22 H. 6. 2 | but | 
13. That which ought to be juſtified, ought to be a Maintenance juſtifiable, If the Ne- 


but if it be not any Maintenance, then the general Iſſue ſuffices. Br. Main- — 
tenance, pl. 1). cites 22 H. 6. 35. | | be charged 
33 with a peri- 


al Point of Maintenance, he muſt anſwer to the ſame, and the general Iſſue then ſhall be no Plea fo 
him. Heath's Max. $2. | ” N ; 


8 14. A Man alleged the Maintenance the Monday next after the Feaft of If the Defn- 
aint John, and the Defendant juftified the Monday before the Feaſt of Saint dant juſtifies 


John, and traverſed all Maintenances after, and well per Forſcue Juſtice, — as 


quod non Negatur. Br. 'Traverſe per &c. pl. 19. cites 28 H. 6. 6. other Place in 


Sos * | the ſame 
— this is good without Traverſe ; for it is not Local, but may continue. Br. Traverſe — pl. 87. 
Ws H. 6.15.—— * 8. P. ſo that it be before the Date of the H'rit ; per tot. Cur. Br. Maintenance, 
Pl. 14. cites S. C. | | | RAR | e 
WE Y y I 


15. Note 
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— — — — — 
15. Note, that a Man may join general Maintenance, ani ſpecial Nax. 
tenance in one and the ſame Writ, and well. Br. Maintenance, pl. 32. cite 
| n | "TY 1 | 
A Man may 16. Maintenance was, that F. quandam quoroſ am loquelæ qua fuit in Cyi, 
bring Main- noſtra coram Fuſticiariis noftris de Banco inter &c. Judgment of the Wri,, 
ee ice for be has nuf ſhewn in what Place che Plea was held; for it ſball be at Wig 
| 'n/ter ; Priſot ſaid, if it was in Banco Regis which is removeab 


0 . 
ä 
2 


of W. N. a- ni le, yet 
ainft the when the Plea is paſſed he ſhall ſhew where the Court then was; Danby 
laintiff in thought that the Writ was good; for it ſhall be intendid to be at Weſtmin. 


* ps hw ſter. Br. Brief, pl. 527. cites 34 H. 6. 27. 
ſhe uu in OY | 52 | 

— 2 B. then was; per Needham, Danby and Aſheton; but per Davers and Priſot contra, that he 
ought to ſay at Weſtminſter, or other Place. Br. Pleadings, pl. 52. cites 36 H. 6. 12. Maintenance 
the Writ was that the Defendant maintained a certain Qyarrel between R. . and the Plaintiff which ; 
yet Pending in the King's Bench, and. did not ſhew chere the King's Bench then «vas, and therefore the 
Writ was abated, Br. Brief, pl. 25. cites 27 H. 6. 10,-———Exception was taken for ſuch Cauſe, and 

it was held fatal. Vent. 302. Mich. 28 Car. 2. B. R. the King v. Humphreys, 


— 


1 Hawk. Pl.. 17. In Maintenance Nul tiel Record is a good Plea for the Defendar: 
7 er. per Davers and Priſot J. quod non ibi Negatur; quod nora. Br. Mainte. 
3 nance, pl. 25. cites 36. H. 6. 12. | 

18. Maintenance in quadam .Onerela which was between A. and thi 
Plaintiff pro parte A. &c. where the Plea yet pends ; Judgment of the 

Writ, & non Allocatur, but the Defendant awarded ro Anſwer. B. 

'- Maintenance, pl. 21. cites 37 H. 6. 25. | ö 1 
As wherea 19. In Maintenance, per Markham for Law, he who is retained with 
_ . F. N. to ride with him to London, cannot aid him in his Plea in London « 
Conf &c he Weſtminſter, for this is out of his Retainer, contra where he is retaim( 
need not ſhew with him * by the Day to do all manner of Services, there this is a good 


how 8 Plea without ſhewing how he maintained in Special, becauſe it is lawfil 
ta:ned him,; 3 1 4 . . 

Foe ba thy for him to maintain in Omnibus. Br. Maintenance, pl. 27. cites 39 H. 
maintain in 6. F. 6. 

all Things, 


as to Ride with him, or to be with him at the Bar, and to proffer to the Men of Law for him. Ibid 
f a Servant. Ibid. Contra 4 ſpecial Retaine & from Day to Day to be his Servant, there he 
cannot meddle beyond his Retainer. Ibid. The Defendant juſtified, becauſe the Party for ulm 
&c. was his Servant, and he retained J. M. learned in the Law to be of bis Counſel, and did not ſoy if ben. 
tained de propriis, or with the Money ; the Servant's Wages, and yet a good Bar by award]; For it ſhall: 
intended of the Servant's Money. Br. Maintenance, pl. 44. cites 31 H. 6. 9. Journalment, 


20. Maintenance becauſe the Defendant manutenuit in an Action betw 
the Plaintiff and F. N. pro parte Z. P. It is a good Plea that the Aion us 
between the Plaintiff” and Z. P. and F. S. abſque hoc, that there was ſu 
Action as the Plaintiff ſuppoſed, Judgment of the Writ. Br. Maintenanc, 
pl. 44. cites 6 E. 4. 4. 5. 8 WD 8 
21 In Maintenance the Defendant ſaid that he was one of the Tum 
who was Sworn upon the Iſſue in the firſt Action, in which he ſuppoſed ih 

Maintenance Joon 1h Actio; per Pigot, you ought to ſay that ju 
ave the Verdi for the Notice which you had of the Truth in the Matte, 
bur per Cur. the Plea is good as before without it; per Jenney, after tht 
Verdict given, you prayed Fudgment for the Plaintiff of the Steward in it 
friſt Action, by which he gave J udgment accordingly, of which the &. 
tion is brought and by ſome of the Juſtices, this Prayer of Judgment 1 
N quod Littleton Conceſſit. Br. Maintenance, pl. 40. cite 

18 E. 4. 1. & 2. | „ 
S. C. Pl. C. 22. In Debt upon this Statute for 80d. the Count was, that ſuch a DY 
78. b. but 4 and Year (but did not fbew certainly that it was within a Year before the A. 
Pe you tion brought) unum Meſuagium c. in Al. in Com. G. de Valore Oizogin. I. 
there was ho Frarum apud M. predit?. barganizaverunt, conceſſerunt E ad Firmam dim 
neceſſity of ſerunt ad Terminum Annorum of which ſaid Tenements they the ſaid Defendam 


averring that nor any of their Anceſtors, nor thoſe by whom the ſaid Defendants claim tf 


it was a pre- 


[25 a REA; e ae 2 * 
zericedRight, Fe nen "UOTE in Þ MeMon of "ay ſame, nor of the Rever/ion of 
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nder theredf nor tobk the Rents or Profits of the ſame by the Space of one —* 8. P. 

— Tear next before the aforeſaid Bargain, Grant or Demiſe thereof 50 but he need 
quod Actio arcrevit Sc. The Detendants demurred upon the Declaration, by eng i, 

af whether this Leaſe for Years be within the Statute was the Queſtion ; 5m. ar 


ale H Ae udges are 
chree Exceptions Was taken, 1ſt. That the * Statute was miſrecited as made Dou ex 


28. Apr. 32 H. 8. where it was otherwiſe &c. 2d. That there ought to be Officio to 
an + Averment that t he Leſſors had à pretenced Right or Title, by Reaſon of wks Notice 
the Words of the Statute. 3d. Becauſe ir was faid ad Terminum Anno- of 2 ie 


b- OLREC 4th | of a publick 
rum, t without ſhewing Certainty or Commencement &c. and the Court held Nance : bur 


two firſt Exceptions good, and that they ought neceſſarily to be al- if he do re- 
te but as to the laſt they all bur Coke }. held otherwiſe, AA the cite it, he 


Number of Years here is not Material; and alſo, the Plaintiff is a Stranger muſt, at his 

NU | 7 + Peril, take 

to it, and therefore cannot have Notice of the Contract. But for the care to recite 

Matter they were clearly of Opinion that the pretenced Title of a Term it certainly, 

is within the Purview and Intent of the Statute; another Exception was becugh * 

taken to the E of the Count, viz. barganizaverunt & conceſſerunt the Groun 
ole 


. : . ' f . . 0 of the Acti- 
whereas either of thoſe Terms were ſufficient, and this by two Juſtices. on; and the 


D. 74. b pl. 19. Mich. 6 E. 6. Partridge v. Strange. Court will 

. | | not aid him 
by intending that there is another Statute to maintain his Action, different from that whereon he him- 
ſelf hath founded it. 1 Hawk. Pl. C. 264. cap. 86. S. $——+ S. P. becauſe that is the Point of the Ac- 
tion. 1 Hawk. Pl. C. 264. Gp 86. S. 10——+. 8. P. that it is po neceſſary to ſet it forth. 1 Hawk. Pl. 
C. 264. cap. 86. S. 13.—-S. C. cited Arg. and ſays that this Point was held well enough natwithſtand- 
ing that the Leaſe was not to be forfeited, but was a Conveyance to the Point of Forfeiture, viz. the 
Value of the Lands. 2 Le. 39. | 


——_— 


23. The Iiformation muſt ſet forth that the Defendant, nor any of his Au- 
ceſtors, or ny by whom he claimed have taken the Profits, and tho' it be 
laid that the Plaintiff himſelf has been in Poſſeſſion of the Land by 20 
Years before the buying of the pretended Title, it is nor ſufficient; For 
it is but Matter of Argument, and not any expreſs Allegation; For in all 
penal Statutes che Plaintiff ought to purſue the very Words of the Sta- 
tute, Le. 208. Mich. 32 & 33 Eliz. C. B. Lancaſter's Caſe. | 

24. In Aſſumpſit the Plaintiff counted, that. whereas he c/aimed to have 
Tithe to certain Lands in D. the Defendant in Conſideration that the Plainti 
aſſumed to Man his Right, Title, and Imereſt to the Defendant, he promiſed 
to pay him go J. Sc. After Verdict it was moved in Arreſt ot judgment, 
that chis was an unlawful Conſideration, and againſt the Statute 32 H. 8. 
becauſe it appears not that the Plainriff was in Poſleſſion by the Space of a 
Vear before, ſo that he could aſſign to the Defendant, nor that the Defen- 
dant was in Poſſeſſion that he might releaſe to him; Sed non allocatur; 
For it ſtands indifferent, Whether he was in Poſfeſſion or not, and a Pe- 
claration ſhall not be avoided but for great Cauſe, and the Plaintiff had 
Judgment. Cro. E. 151. Mich. 31 & 32 Eliz. B. R. Dobbins's Caſe 

25. Error was brought upon a Judgment in Debt upon the Statute 32 
H. 8. becauſe che MNMaintiſf deman led 50 l. for the Value of the Land, and 
the Fury find the Value 20 l. upon which the Plaintiff had Fudgment to re- 
cover one Moiety, and the Oucen the other Moiety, and uo Fudgment was 
for the Refidue of the 50 J. viz. chat the Plaintiff ft in Miſericordia pro "th 
clamore ſuo ; And ſor this Cauſe the udgment was reverſed ; tho in Treſ- 
paſs or other Actions in which the Plaintiff counts Ad Damnum if leſs be 
tound than he declares for, yer he ſhall not be amerced, becauſe the Action 
3 grounded upon an Uncertainty. Cro. E. 257. pl. 34 Mich. 33 & 34 

e v. Tey. | | 40 

| 26. A. inſonmed againſt B and /hewe that M. was, and get is, ſeiſe of It wasal- 
Lands, and bad ale the Profits for tuo Tears before, aud that B. pretending 18%, ut 
Tile by Indenture, fold His pretenced Title to A. aforeſaid for a certain Sum unt un . 
of Money Sc. and averred thut B. had act Poſſeſon, Rever/ion, ar Remain- ing ſeifed of 
der, or took the Profits far à Tear before ; And averred, that he (viz. A. the fuch Tene- 
 Zlaintift) now it not 10 be 4 pretenced Title ;, And averred alſo, the * Value ments, wv 


moved inArreftiof 


dgment, 1ſt. rhat the Penalty in che Statute hews what ,,nder | 
| Manner 


of the Land Se. 2 Not S Jury found for the Plaintiff. It was — 5 . 
u 
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therein, con- manner of Contract or Bargain che Statute intended; For it is ts fort 
veyed _ the Value of the Lands Sc. ſo bought &c. 10 that to make a Forfeiture there 
OR. 1 ought to be Contract, or Covenant, or Bargain for the Lands themſelves and 
Car. fach here the Title is bought, and not the Land; And the Meaning of the 
2 Statute was, if err oe: was ſold &c. and 5 J the Statute in. 

ay ot tended to meet withal was the Conveyance of Title to another, and rh;. 
Maintenance cannot be but When the Land itſelf 4 ſold, and cited new 5 a: 

rty to W. 20 Eliz. Information 365. and ſaid, that all rhe Caſes in Co. Litt. 369. aj; 
N and for of the Land itſelf. 2. That the Information is by A. (the Purchaſor ) why i; 
CO. Particeps Criminis, and that his Averment, that he had no Notice of itz 
vs Convoy: being a pretenced Title is void and idle, and that he ought only to aye 
ance, the that rhe other had not Poſſeſſion; For this is Matter of Fact, but the 
Defendant other is Matter of Law. 3. It A. had bought the Land itſelf, he might 
_ „ Ade have averred that he knew nor the Title to be pretenc-d &c. but when he 
Hil. 4 Car. ſays he bought the pretenced Title, eo Nomine it appears now that he 
granted them knew It to be pretenced; And then his Averment is repugnant ; And then 
10 W. K. if the Averment is void, it appears that the Plaintiff is Particeps Criminig 


and does not and it was not the Meaning of the general Words of the Statute, which 


aver in Fac- ſays (to the Party that will ſuc for the ſame) to give Action to the Oitender, 


to that it is 2 3 r 
pretended and to elude the Statute by his bringing Information, and permitting the 


Right &c. as Land to be undervalued, and bar all others by his Information; But it 
he ought 4 to was argued e contra, that the Words of the Statute are purſued, viz, d. 
= n tain, get Sc. any pretenſed Right or Title Sc. and to that Purpoſe cited 
232. the King D. 23. Morſlie 8 Caſe. And Book of Entries, tit. Debt. And that the A. 
and Barns v. verment, that he knew not &c. is not neceſſary, but only to prevent In. 
Hill and formation againſt himſelf. Adjornatur. Litt. R. 369. Paſch. ) Car. C. 


Windſor. . . 
tie Withering v. Bancroft. 


not ſuthcient 5 | 

to ſet forth the Value of the Land at the time of the Conveyance executed, without ſhewing the Value 
at the time of the Bargain; becauſe the Forfeiture is governed by the later. 1 Hawk. Pl. C. 264. cap $6, 
S. 11.— 1 Hawk. Pl. C. 264. cap. 86. S. 9. 


27. After Verdict for the Plaintiff in an Information on that part of 
the Statute 32 H. 8. which gives a Forfeiture of the Value of the Land 
urchaſed, unleſs the Seller was in Poſſe/jon within a Tear before the Sal, 
it was moved in Arreſt of Judgment, becauſe the Information had ſet forth 
the Right of theſe Lands purchaſed to be in F.S. and that the Son of F. N 
had conveyed them by general Words, as deſcending from his Father; whit 
Title of the Son the Defendant bought; whereas, if in Truth the Title wa 
in J. S. then nothing deſcended from the F ather to the Son, and ſo the 
Defendant bought nothing; ſed non allocatur; For if ſuch Conſtruction 
ſhould be allowed, there could be no buying of a pretended Title within 
the Statute, unleſs it was a good Title; But when it is ſaid, as here; 
that the Defendant entered and claimed Colore of that Grant or Convey- 
ance, which was void, yet it is within the Statute, ſo the Plaintiff hal 
his judgment. 2 Mod. 67. Hill. 27 & 28 Car. 2. C. B. Goodwin qul 
tam &c. v. Butcher. 
28. To a Pha by Defendant on 32 H. 8. 2. of Maintenance, tht 
Plaintiff replied, that Defendants, or ſome of them, or ſome other Perla 
under whom they claim, or ſome other Perſon by their Conſent and Agrt 
ment, or to the Uſe of the faid Defendants, or the Plaintiff, or ſome or 
one of them was, or were in Poſſeſſion of the Premiſſes, or the Reveriion, 
or Remainder thereof, or of ſome other ſufficient Eſtate, or had takel 
the Rents and Profits thereof by the Space of one Year before the making 
: the Articles tor the Purchaſe ; The Defendant demurs, for that the Re- 
|  - plication is a Departure from the Matter in the Bill in ſaying ſomeoti! 
erſon to the Uſe of the Defendant or the Plaintiff by their Confet 
was, or were in. Poſſeſſion of the Premiſſes, and took the Rents &c. fo 
one whole Year before the making the faid Articles; which, as che B. 
fendant's Counſel alleged, exceeded the Charge in the Bull. * 
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Durt held the Replication good and pertinent, and over- ruled The De- 
—_ Mich. 3 "Gr 2. Fin: R. 426. Cock v. Arnold & al. 


n—_— 


(U) Puniſhable ; How, by Actions or Indictments &c. 5 be 


lawry. 


1. 1 E. 3. Parl. LNAC TS, that none fall maintain Duarrels and Par. Maintenance 
2. cap, 14. ties in the Country to the Let and Diſturbance of the of a Suit in 
Common Law. a Court Ba- 


2. By 20 E. 3. cap. 4. 1 maintain any .Ouarrels, ſave their own, — op . 
on Pain to have their Body, Lands, and Goods to be at the King's Pleaſure. in the Pur- 


: view oftheſe 
Sratutes as Maintenance in a Court of Record. 1 Hawk: Pl. C. 255. cap. 83. S. 38 He who barely 


aſſiſts another in taking out an Origiral,; which never is returned, is not liable to any Action brought ou 
4 — Ibid. S8. 39.— It is not material, whether the Plaintiff in an Action on the ſaid Sta- 
tutes was nonſuited, or recovered in the Action wherein the Maintenance is ſuppoſed. Ibid S. 40— 
Alſo it is certain, that he who fears that another will maintain his Adverſary, may, by way of Prevention, 
have an original Writ grounded on the ſaid Statute prohibiting him ſo to do. Ibid. S. 41. | 


| By 4 Ed. 3. 11. Fuſtices of the Benches of Aſiſe, and of Miß Prius, 
1 fl hoop Tower to hear and determine Main 9 nfedera- 
W 7 and Champerty, as well as Fuſtices in Eyre, and that which cannot be 
determined before the Fuftices of either Bench upon the Nift Prius, ſhall be 
edjourned unto the Bench where they are Fuſtices, and ſhall be there deter- 
mined. Note, that this Statute is confirmed by the Statute of R. 2. 15. 

4. By 20 Ed. 3. 6. Fuftices of Affrſe have Power to enquire of the Miſde- 
meauors of Sheriffs, Eſcheators, Bailiffs, and other Miniſters, Imbracers, 
and furors, and to puniſh ſuch as be 3 guilty; And the Chancellor and 
Preaſurer are to hear all Complaints theredf, and to apply ſpeedy Remedy there- 
uno. | : 
= 5. A Man was indicted of Champerty, and put to anſwer to it. Br. In- 
dictment, pl. 48.cites 44 E. 3. 38. 

6. 1 R. 2. cap. 4. Enacts, that 20 great Officer of the King ſhall maintain 
= varrels in the Country on Pain of a Fine to be impoſed by the King and his 
Council; And no other Perſon on Pain of Impriſoument, and to be fined at 
rs King's Will; Aud if he be the King's Officer or houſbold Servant, he ſhall 
„% loſe his Office. ben | | 2 
= 7. 31 EL cap. 5. F. 4. Provides, that this Ad ſball not extend to the laying 
9 Offence concerning Champerty, buying of Titles Gr. where the Penalty 
%, be to the Value of 20 J. e | 
8. An Indidt ment was upon the Statute of Maintenance, and one only 
on guilty; And it was moved in Arreſt of Judgment, that ſeeing but 
ene was found guilty, it did not maintain the Indictment. 2 Roll. 81. Se- 
el were indicted tor uſing of a Trade, and ſaid Uterque eor' uſus fuir, 
nd held not good; Sed non allocatur ; For that in that Caſe in Roll. the 
ing of the Trade by one cannot be an uſing by the other. Bur this is 
n Ofence that two may join in, or it may be ſeveral as in a Treſpaſs. 
ent. 302. the King v. Humphreyes. | | PR 
= 9 All Offenders are not only liable to an Action of Maintenance at the 
at of the Party grieved, wherein they ſhall render ſuch Damages as 
all be anſwerable to the Injury done to the Plaintiff, hut alſo tliat they 
Ny be indicted as Offenders againſt publick Juſtice, and adjudged there- 
pon to ſuch Fine and op (7 apy as ſhall be agreeable to the Circum- 
ces of the Offence ; Alſo it ſeems that a Court of Record may com- 
ita Man for an Act of Maintenance done in the Face of the Court. x 
awk. Pl. C. 255. cap. 83. S. 36. Wt tae ns | : 
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1. K AAintenance againſt two; the one ſaid, that be ag Altory 
e the Party, and by Command of his Maſter retained . M. 100 

ſel with the Party, and gave 0 him 40 4. of the Money of bis Maſter, wig 
is the ſame Maintenance &c. Quere if Attorney may not retain Coun 
without Command of his Client, and if he cannot get Money of his on 
for the time &c. and the other pleaded Not Guilty, and to the ff the Pla 
tiff ſaid, that the Attorney gave 6 5. 8 d. of his own to one of the Fury, mi 
upon this they were at Iiſue, and found that the one had given the 65. $/ 
prout &c. and that the other was guilty, and taxed Damages jointly for all 
and by the Opinion of all the Juſtices except Needham, becauſe it is brows 
of joint Maintenance, and in pleading the Plaintiff” confeſſed it was ſm 
Maintenance, viz, ſpecial Maintenance in the one, and general in theo 
therefore the Writ ſhall abate, and the Jury onght to have ſevered thy 
Damages; for the Plaintiff is more damnified by the one Maintenng 
than by the other by Preſumption and Intendment of Reaſon; Br. Man 
tenance, pl. 26. 36 H. 6. 122 11 
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Maintenance of Writs. 
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(A) bs what Caſes the Plaintiff maſt or can maintain i 


i. JNOWER again}t 2 Sifters, the one pleaded Partition and Detinu 

e Evidences of her Moiety, and the other pleaded ſuch another Phu 

there the Demandant was not compelled to maintain his Writ; becat 

the Tenants did not plead this to the Writ, but pleaded in Bar, and il 

Non-conſtat, if the Partition was made before the Writ purchaſed, « 
pending the Writ. Br. Maintenance de Brief. f. 8. cites 21 E. 3. l. 

2. Entry in the Per by F. and E. his Feme ; he ſaid, that the Nun 

his Feme is A. and not E. and Demandant ſaid, that the is known by the a 

and by the other & non allocatur, but was compelled to maintain his Mi 

;.* *- © >, ſhe is named E. Br. Maintenance de Brief, pl. 27. cires 21 E. 3. 47,4 

But per 3. As to Matters in Fad, triable by the Fury, the Jury ſhall be tak 

Finch where upon it, and the Plaintiff need not maintain his Wrir. Br. Maintenae 

Outlaw), Ye Brief, pl. 3. cites 40 E. 3. 28. 


Excommuni- 
cation &C. 


are pleaded, which are ot triable by ite Fury, the Plaintiff ſhall maintain his Wrir, Ibid. 


Covert Baron, or has taken Baron pending the Writ, the Plaintiff ſhall mar 

rain her Writ, quod Kirton yr rk id, % Sip eas; 
Otherwiſe it FS. Scire Facias of Tenements in C. the Tenant pleaded Fointenancy, by Ds 
is, if he had of the ſame Tenements in S. which. S. is a Hamlet of C. and the emandl 
pleaded aid, that S. is a Vill by itſelf &c, and becauſe he alleged Joinrenancy# 
2 Deed in another Vill, it was held, that the Demandant may. anſwer ui 
Ful; For Vill only without maintaining his Writ. Br. Maintenance, pl. 25. ® 
then he ſhall 41 E. 3. 25. A | | | 
maintain his | „ -. | 1 
Writ alone, that ſole Tenant as the Writ ſuppoſed. Quere. Ibid. 


6. Proc 


4. But per Caund. 47 Defendam 7 Affe ſays, that the Plaintiff F 
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- Maintenance of Writs. 


6. Præcipe againſt two; 4? the Grand Cape, the one appeared and took the 
entire Tenancy, Abſque hoc, that the other wvho made Default had any Thing, 
and tender d his Law of Mon ſummmans; the Demandant maintained his 
Writ, rhes ener as the Wrir ſuppoſed. Br. Maintenance de Brief, pl. 

ites r N 1 | 
4 Formedon againſt two, the aur pleaded Non-tenure, and the other diſ- 
am d, and the Opinion of the Court was, that the Demandant may enter; 
gut per Danby in Action, in which the Demandant may recover Damages, 
bse may aver the Defendant to be Tenant, and otherwiſe not, Quod Nota Di- 
verſitatem inde, and ſo here the Demandant need not maintain his Writ. 
Br. Maintenance de Brief, pl. 35. cites 36 H. 6. 28. 


— _ __ —_ A * 


(A. 2) In what Caſs: Election, in what Caſes to main- 


taln it or not. 


* * * * . a." Ah | * 


1. Recipe Quod Reddat again/# two as Fointenants, and each took on 
 himſel{ ſeveral Tenahcy, and pleaded in Bar; the Demandant ou ght 
to maintain his Writ; per Newton. Br. Maintenance de Brief, pl. 13. cites 
22 H. 6. . wy g 5 
2. Aud if in Præcipe quod reddat againſt two Jointenants the one 
= makes Default after Default, and the other appears and accepts the entire 
= 7:nancy, and pleads in Bar, or if the one ſays nothing, and his Companion 
WS accepts the entire Tenancy and pleads in Bar, the Demandant may accept him 
= 7am and anſwer to the Bar; but he may maintain his Writ if he will; 
per Danby. Ibid, 


. 


(A. 3) In what Caſes, At what Time. 


ecipe Quod reddat againſt Twelve; Eleven appeared, and one made 
Default, by which Grand Cape iſſued againſt him, and the Eleven 
had Idem dies, at which Day, the une made Default again, and one of the 
even who appeared before made Default alſo, and the Demandant would 
= maintained his Writ, that all are Tenants &c. and could not per Cur. 
ns all appear, or that the Proceſs be determined, and ſo it is not here; For 
E er Cape is iſſued againſt one, and therefore per Cur. he ſhall attend the 
= cturi of it; For he may come at the Day and fave his Default, and ac- 
= c*pt the entire Tenancy. Br. Maintenance de Brief, pl. 26. cites 3 H. 6. 52. 


— — * — 
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4 (B) In what Caſes. Hoe and what 1s ſufficient Main= 
3 | tenance. | 


1. A SSISE againſt ſeveral of 101. Rent; one ſaid, that where it is 

HM brought againſt P. as Tenant of the Rent, one M. is Tenant and 
Pernour of the Rent not named in the Writ, Judgment of the Writ and if 
&c. and the Plaintiff prayed the Aſſiſe; and per Cur. the Plaintiff ſpall 


maintain the Writ ſpecially, aud ſpall not pray the Aſſiſe generally, by which 


he ſaid, that P. is Tenant of the Land and Deforceor of the Rent, Abſque 


hoc that M. is Tenant, and the other ſaid, that M. was Tenant of the Rent 
Priſt, Quod Nora. Br. Maintenance de Brief, pl. 19. cites 30 Aff. 3. 
2. Præcipe Quod Reddat againſt Lord aud Villein, or Mortgagee and Mort. 
er; and the Fillein or Mortgage pleads ſole Tenancyto the Writ ; the De- 
| Mandant 


r e TOTES <a. w * £5 


F "hh Plea, the Demandant ſhall take Traverſe in his Replication. Ibid. 


ODT OH — 
Maintenance of Writs. 


mandant may maintain his Writ by the ſpecial Matter; For otherwiſe, jr 
the Lord or Mortgagor enters pending the Writ, it ſhall abate the Wie 
Br. Maintenance de Briet, pl. 4. cites 41 E. 3. 16. $0 
3. Writ by ſeveral Præcipes againſt wo; the one ſaid, that the Land 
the one Præcipe is the ſame Land that is in the other Precipe, and of thi 
pleaded Fointcnancy with the other, and the other ſaid the like, and pleas, 
Fointenancy with the © and the Demandant ſaid Proteſtando, that it i, 


act all one Land but diverſe & pro Placita, that the one was ſole Tenant thy 
Day of the Writ purchaſed of the one Land, and the other the like of the 9. 
ther Land, and good Maintenance of the Writ by judgment, and the Plea 
of the Tenants is not double; For the firſt Matter, that the one Land 
and the other is one and the ſame Land is void; For a Man may have Ac. 
tion againſt two Ly ſeveral Præcipes or Action Simul & Semel ; For he car. 
not Recover bur una vice, and he who has not this may diſclaim, or plead 
Non-tenure. Br. Maintenance de Brief, pl. 30. cites 4 H. 6. 14, 15. 


— 


nn... 


(C) In what Caſes. How. II here Fointenancy or Sole Ten- 
ancy is plended, or one makes Default, or pleads Non. 
tenure. FAN fi 


1. DRæcipe Quod reddat againft too, the one took the entire Tenancy and 
votic hed, and the other did the like ſeparately, and it was held, that 
the Demandant ought to maintain in his Writ. Br. Maintenance de Brief 
pl. 24. cites 41 E. 3. 21. 
* It hould 2. In Scire Facias, the Tenant pleaded Non-tenure of Parcel, and fheued 
be 11H. 4. who is other Tenant, as he ought ; and the Plaintiff was compelled ro main- 
16. pl. 35 rain the Wrir, that Sole Tenant as theWrit ſuppoſed, Abſque hoc, that the 
other had any thing. Br. Maintenance de Brief, pl. 6. cires * 12 H. 6. 16. 
Otherwiſe it 3. Entry in the Quibus ; per Cur. if there are m Partners, and the one 
15 where the appears at the Grand Cape and pleads Fointenancy with a Stranger, aud 
Mabe af „ Wages his Law of Non-ſummons, and the Demandant ſays, that he was 
p ainſ z, and ſciſed till by thoſe two named in the Writ Diſſeiſed, and averred that thiſe 
the one ap- two took the Profits, and that he had brought his Acl ion within the Year ac 
hears always, cording to the Statute, and the wo nnd that he did not Diſſeiſe him, Priſ; 
and the 25 = it this Iſſue be found againſt the Demandant, the Fudgment ſhall not be 
Grand Cate, other, but that the Writ ſhall abate. Br. Maintenance de Brief, pl. 16. 
and the 3d. Cites 14 H. 6. 3. . 
males De- | | | BEG 2 | ; 
fault aſter Default; For there he ſhall Count becauſe one always appeared, but in the other Caſe he 
ſhall not Count. Ibid. | h 


S.P.Br. Tra- 4, Where a Man pleads Fointenancy with a Stranger &c. the Mainte- 

vor per — nance is, That ſole Tenant as the Writ ſuppoſed: Priſt, abſque hoc that the 

bs H. iz. Stranger had any Thing. Br. Maintenance de Brief, pl. 9. cites 19 H. 6. 

per Newton. 12, 3 ; 7 5 | N if 4 1 4 72 4 _ | 
a 56. But in Præcipe againſt two if the one takes the intire Tenancy u 

> 1 bim, abſque hoc that the other has any Thing, and Vouc hes or Pleads in 

pe Nan 

pl 70. cites Bar as he ought, there the Maintenance of the Writ is, That ſole Tenant 4s 

. C. per the Writ ſuppoſes; For where the Tenant takes Traverſe in his Plea, the 


Demandant ſhall not rake Traverſe, and if he does not take Traverſe in 


6. In Treſpaſs the Defendant ſaid, that the Plaintiff had nothing in tht 
Land where &c. but in & pro indiviſo with A. B. who is alive nu 
named in theW ri Jud gment of the Writ; and rae Plaintiff maintained tha 
it was his ſeveral Soil, abſque hoc that A. B. had any Thing, and ſo ad 


patriam &c. Br. Maintenance de Brief, pl. 10. cites 22 H. 6, 12. 5 5 
wie: 7. Dov 
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© 1, Dower againſt R. and S. R. pleaded Non-tenure generally, and C. 
ok the intire Tenancy and pleaded in Bar ; Bingham, as to R. maintained 
che Writ, and as to S. chat he is Joinrenanr with R. and to the Plea 
leaded by him alone, no Law ought to put him to anfwer ; per Port this is 
Fn erous for you, for FP may loſe his Portion; Bingham ſaid 
if R. had iſclaimed, then S. had miſpleaded, but here the Plea is good; 


I 


god fuit conceſium, Br. Maintenance de Brief, pl. 12. cites 22 H. 6. 44- 
. 9. And if I bring Formedon againſt F. and P. and F. pleads Von-tenure Otherwiſe it 
generally, and P. accepts the intire Tenancy and pleads in Bar, I Hall not be nales 


, , | : 7 . : Defaul 
reſceived to maintain the Writ, For I am at no Miſchief ; per Newron. Ibid. gba 


| | the intire 
Tenancy, Dwere thereof; for it ſeems that It is all one. Ibid. Fr per June 8 H. 6. fol. 13. in Pra- 


cipe quod reddat againſt two, if one appears and ſays nothing or makes Default, and the other takes the intire 
Tenancy, and pleads in Bar, the Demandant may anſwer ts the Bar without Maintenance of his Writ; but 


only in one, 4 therefore quære. Ibid. . — But if the Nemandant conſeſſes that the one has nothing, 


there his Writ ſhall abate ; for there is a great Diverſity between confeſſion and net denying as here, quod 
nota bene. Ibid. ; | 


9. Formedon againſt two ; the one ſaid nothing, the other took the intire But Note, 
Tenancy, abſque hoc that the other had R and vouched to Warranty that if the 


a | Ar er 
and the Demandant counter-pleaded, and the Tenant imparted, and at au 2e 


by.” talen the Je- 
ther Day anſwered without the Voucher, and fo ſee that the Demandant nancy 1ite- 


was not compelled to maintain his Writ; For F the one be Tenant it ſuf- wiſe and had 
fes as it is ſaid there, quod nota. Br. Maintenance de Brief, pl. 15. cites chen or 


pleaded, there 

J H. 6. 16. the Demand- 
| ant oughtto 

have maintained his Writ ; quod nota Diverſity elſewhere often. Ibid. * So it is in all the Editions 


of Brook but ſhould be 37 H. 6. 16. b. pl. 1. 


10. In Treſpaſs the Defendant ſaid that the Plaintiff} had nothing in 
the Land the Day of the Writ but in Common pro indiviſo with F. not 
namen, Judgment of the Writ, and ſbewed by Deſcent to the Plaintiff and 
another, which other enfeoffed F. f his Part; and per Cur. it is good 
Maintenance of the Writ, that So/e ſeiſed al/que hoc that the other had any 
Thing, and need not traverſe the ſpecial Matter; For it is only Conveyance. 
Br. Maintenance de Brief, pl. 33. cites 1 E. 4. 7.—-—W of other pi 
in Common, Ibid. 8 . 

11. Formedon againſt the Baron and Feme ; the Baron pleaded Non-ten- 8 P Br. Tra- 
tre for his Feme, and for himſelf took the intire Tenancy abſque hoc, that the verſe yer &c. 
Feme had any thing, and vouched ; the Demandant ſaid that the Baron and pl 8 
Feme were Tenants as the Writ ſuppoſed the Day of the Writ purchaſed, & 
hoc paratus &c. and to the Voucher made by the Manner, no Law ihall 
put him to anſwer; per Danby, you ſhould ſay abſque hoc that the Baron 
was Tenant of the whole Prout &c. Per Catesby, No; For the Baron has 
uken Traverſe, and where the one Party 8 the ot her who rejoyns to 
lim hall not traverſe alſo ; but it ſuffices to maintain the Writ. Br. Main- 
tenance de Brief, pl. 14. Cites 9 E. 4. 366. 8 1 
12. When the Tenant pleads in the Negative it ſuffices for the Demand- 4: where he 
at to anſwer in the Affirmative, Ibid. per Pigot. a, e mw 
luffices for the other to ſay, That Tenant the Day of the Writ purchaſed, Priſt. Ibid——— 4rd in Præ- 
18 reddat againſt two, the one took the intive Tenancy and pleaded in Bar, and the other did the like ; \t 
"row for the Demandant to ſay that Tenants as the Writ ſuppeſed ; For every one took the intire Tenancy. 

tra to the Writ. Ibid. The ſame Law where one takes the intive Tenancy, and the othey 
pleads Non-tenure. Ibid. Contra of Fointenancy ; For there the Demandant muſt ſay that ſole Tenant 
abſque hoc, that the other had any thing, for there the Tenant pleads in the Affirmative. So per Little- 
op Aſſiſe againſt ſeveral, ehe one took the Intire Tenancy and pleaded in Bar, the er 4 may ſay ibat be 
- 75 with the other named in the Writ, and tp the Plea pleaded by the Manner &c. and ſball nos 

reerſe abſque hoc that he who pleaded is ſole Tenant. Ibid. 


13. Upon Noa-tenure pleaded the Maintenance of the Writ is that the De- Et «pon 
2 is Tenant as the Writ ſuppoſed, and de hoc. ponit ſe Jager er, &. Joimtenancy 


; * leaded the 
Abe other the like, and no abſque hoc ſhall be there. Maintenance — 
e Brief, pl. 42. cites Book of Entries.  Jhallfay ehat 


Aa a | | the Deſ end- 
I ant 


after June chan his Opinion in the firſt Caſe, which was of Land alleged in two Vills which was 
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mandant was Termor or Leſſee at Will to B. and paid him Rent, and that li 


Teuant, as te one Moiety, vouched C. as Son and Heir .of B. Son and Heir q 
A. &c. as of full Age, to be ſummoned immediately &c. And as to the ale 
Moiety, (except che lo 


cn i Bar: And ar tor 


ont is ſole Tenant as the Writ ſuppoſes, abſque hoc that the other has any thing &c quod vide Diverſiry 
For in this laſt Caſe the Defendant pleaded in the Affirmative, therefore the Demandant e 
anſiver with a Negative, but in the other Caſe, the Deſendant pleaded in the Negative, therefore an Aff, Ga 
tie by Nemandant makes it to be n per eit Ine, and there it ſuffices for the Defenda at to ay & ipſe 9, 
liter, without more. Ibid, : : 


14. Wiit of Entry 4gain/t A. and B.-——B. took the'intire Tenancy, and 
ſaid that he did not diſſeiſe the Demandant abſque hoc, that A. had any 
thing, and A. took the intire Tenancy alſque hoc that B. had any thing, and 
travei ſed the Diſſeiſin and the Demandant ſaid that they are ch as the 
Writ ſuppoſed ; Priſt. Br. Maintenance de Brief, pl. 75 13 H. 5. 26 
15. Formedon was brought by A. again B. C. and D.— B. and G 905 
peared by one Attorney, and D. by an other Attorney, and B. aud C. confel. 
ed the Action; D. ſaid that at the Day of the Writ purchaſed he held join. 
Iy with B. 1 hoc, that C. any thing had in the Land the Day of the 

rit purchaſed ; and as to his Moiety of the 'Tenements he vouched x 
Stranger. The Demandant maintained his Writ, viz. that the three wer; 
Fointenants as to the Writ ſuppoſed, & hoc petit _ inquiratur per Patti. 
am, & prædict. D. Similiter; and this was held good pleading and good 
Iſſue, per Cur. and the Demandant cannot pray Judgment tor any Part till 
the Iſſue be tried. D. 6. pl. 4. Mich. 26H. 8. Clotworthy v. K ingſland & al 

16. A. and B. were Fit to the Uſe of Baron and Feme before the Statute 
21 H. 8. cap. 10. after which a Writ of Entry in the Poft was brought a. 
gainſt the Baron, and he pleaded Fointenancy with his Fenie; and the Queſ- 
tion was, whether he ought to mention the Statute ; and the Court thought 
that he ought to ſhew it; For at the Common Law, when the Tenant pleads 
Jointenancy with a Stranger, he ought to ſhew of whoſe Feoffment.. It was 
further moved, whether the Demandant might aver the Baron -Pernor of 
the Profits only; and the Court held that all Pernancy of the Profits is 
clearly taken away by the Statute, Quære. D. 22. a. pl. 3. 4. Paſch. 28, 
29 H. 8. Anon. r 

17. Entry in the OQuibus in the Nature of Aſſiſe againſt A. and B.— 
pleaded Non-tenure in Abatement B. took the intire Teyancy upon him and 
pleaded in Bar the Feoffment of F. S. and F. N. to him in Fes; the De. 
mandant, as to the Plea of A. in Abatement of the Writ, averred him and 
B. Tenants of the Franktenement as the Writ ſuppoſed ; and Iſſue there 
upon joined, and as to the Plea of B. he ſaid, that his Father was ſeiſed in 
Fee, Till by the ſaid Feoffors diſſeiſed, who being ſo in by Diſſeiſin enfeaſed B. 
ut ſupra, and that after his Father died, and he as Son and Heir entred and 
was ſeiſed in Fee as in his Remitter till by A. and B. diſfſeiſed Sc. and did 
not aver & hoc 287 e/t verificare &c. B. rejoined and traverſed the Di} 
ſeiſin by the ſaid Feoffors to the Father of the Demandant upon which 
Point they were at Iſſue; and at the Day that the Taqueft appeared, the D- 
mandant would have relinquiſhed his firſt Iſſue ; 7 it was Joined nu. 
neceſſarily, he not being bound to maintain his, Wrir, but might have de- 
murred upon the Plea of Nontenure of the one, and anſwered to the Bar 
of the other; but this the Court would not permit; and upon the Evi 
dence to prove _— TS it appeared that A. before the Entry of the D. 


— — — — DED Pry * 8 „** 


a. 


re-entred upon the Demandant claiming his former Eſtate, and by the O- 
nion of the Court, they were Diſſeiſors and Tenants; becauſe the Nenn 
could not qualify his own Wrong, &c. and it was found for the Plaintiff in 
both iſlues, &c. and Judgment given accordingly. D. 134. b. pl. 11 Mich 
3 & 4 P. & M. Kirton v. Birling. e e SOT ARE 

18. Formedon by F. of the Manor of S. with the Appurtenances. The 


iery of 7 Houſes &c.) he pleaded a Fins execut 
with Proclamations, (except e and 5 Years incurr u, and Now 
Moiety excepted, he pleaded Fointenanty by * 


183 
—þ his Feme, and demanded Fedgwbce of' the Writ &c. The Demandant, 
1 to the Voucher, counterpleaded thus, viz. That the ſaid A. the Grandfa- 
cher of the Vouchee, nor any of the Anceſtors of the Vouchee, whoſe Heir 
he is, ever had any thing after rhe Giſt, and before the Writ brought, un- l 
ſs jointly with'F. g. and F. N. &c. with an Averment of the Contimuance il 
of this Etftare, during the =_ of the @raudfather, and that the ſaid J. . 1 
and J. N. ſurvived. And all the Court held the erplea inſufficient ; 48 
recauſe it does not extend to the Seiſin or Poſſeſſion of the Vouchee him- Ml 
elf; but if be had been vauched as within Age, and that the Parol ought | 
o demur &c. then to counterplead the Seiſin of the Anceſtors &c. ac- 
cording to 21 E. 3. fo. 10. is ſufficient. And to the Plea in Bar the De- 
mandant took pd eg Quod partes ad finem Nihil inde tempore &c. 
habuerunt &c. but that a Stranger was thereof ſeiſed in Fee; which Ex- 
ception the Court held good enough. And as to the Plea in Abatement of 
the Writ, he affirmed the Writ, and traverſed the Fointenaucy, upon which 
they were at Iſſue &c. It was argued, that Jointenancy by Fine pleaded 
{all abate the Writ immediately, if the Demandant cannot confeſs and 
avoid it; For againſt a Fine levied, which is Matter of Record, he ſhall 
not have direct Averment, that he is fole Tenant. But per tot. Car. Foin- q 
tenancy of Parcel ſhall not abate the Whole Writ, but for the Refidue it ſhall | 
tand; and tho the Demand be of an entire Thing, as here, yet otherwiſe it 9 
is of Non tenure Lg Parcel of an entire Demand, becauſe there the Writ 
ought to have a Forepriſe ; contra of Jointenancy. And it was holden that 
becauſe Fointenancy was pleaded in Abatement of the Writ after Voucher and 
Bar pleaded, which affirms the Writ good, it was prepofterous, and there- 
fore the Court ought not to regard it &c, D. 290. a. &. pl. 62. &c. 
Trin. 12 Eliz. Firzwilliams v. Copley. | Las 
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(D) In what Caſes. How. At te what Part. 

I INEBT againf F.S. of D. in the County of A. Teoman, late of A. 
D the Deda all anſwer te both the Hills, but the Plainti 

maintain hut one only. Br. Maintenance de Brief, pl. 29. cites 19 H. 6. 66. 
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(4) Major Patt. What A& of theirs ſhall bind the Reſt. 


I, IF the Mayor and greater Number do an At it ſhall bind all; becauſe 
1 Ubi Major, Pars ibi tata. per Brian Ch, J. Br. Corporation, pl. 63. 
cites 21 E. 4. J. 12. 27. 6. 4 Sod —þ 
2. The Major Part of 


a Town, that bad Right of Turbar agreed upon a Per Gawdy. 
Method to pro the little Tenants from ſelling ; and held, that che ſame: J. every N 
all bind fuch as did not aſſent. For ubi Major Parts ibi tatam 3 Le, ane ought 
265. Arg, in the Chamberlain of London's Caſe, cites 15 H. 4. 22 EI J. and cite, 


40. 8 E. 2. tit. Aſſiſe 413. 115 44 E. 3. 19 


| #5 8-143 I: | 7 os A" and per 
35 oy Ch. f. There the Ordinance was made to charge the Inheritance, but in the Princi che it 
nly to c arge their Goods, wherefore the Aſſent of the greater Part is ſufficient, and a Procedendo 
id. in the Chamberlain of London Ca. 


Was granted, | | 
3. Bills 


— . ˙ Os n 


Mandamus. 


Fin N 33z 3. Bulle of Conformity have been long ſince exploded, and the 
Mich RK ſuch Equity now in this Court; per Ld. North K. Paſch. 1683, 


5 650 
ern. R 
in Alderman Back well's Caſe. x FR 
4. Where the Major Part of the Part Owners of a Skip ſettle and 3. 
gree an Account of the Profits of a Voyage, it thall conclnde the reſt; and 


the Plaintiff ordered to payCoits, per Jetieries C. Trin. 1687. Vern. R. 46; 
Robinſon v. Thompſon. | | 


Per Holt Ch. 5. The Majority of the Part Owners of a Ship may ſend her out with. 


J. > es out Conſent of the Reſt, but are anſwerable for all Hazards, and liable 


noConaſance in Caſe of Profit to thoſe that do not conſent; per Holt Ch. J. Show. 1z 
of this Mat- Knight V. Parry. | 

hel le A lay for the Major Part for refuſi let the Ship 7 ſetti 

held, that an Action lay for the Major Part for refuſing, to let the go a Voyage, ſetting fort 
Cuſtom and the ſpecial Matter, and declaring adDamnum &c. Carth. 27. Knight b. B: 4 HS th 


& M. B. R. 
per Holt Ch. J. Show. 30. in Caſe of Boſon v. Sandford. If ſome do not agree, and the Majo 
do, the others ſhall not have any Advantage of the F reighr ; per Holt Ch. J. Show. 104. S. C.— Trin 


32 Car. 2. 


1 between the Plaintiff and Deſendant, the Defendant was to his 
18.8.C. the Lands for the Remainder of his Term; And according to rhat Agree: 


A diſſenting Owner will not be liable, for he hath not the Benefit of the Vo 


F rant 
2 Chan. Caſes 36. Anon. S. P. 


6. Where the Common Law creates a Charge upon any Precinct, as to n. 
py Bridges, Ways, Churches, &c. the Common Law gives them the 

ethod of anſwering the Charge; otherwiſe where no Charge is by Lay 
laid upon them, there a 2 abs cannot bina the Reſt. 1 Salk. 362. Paſch, 
1 Ann. B. R. The Caſe of Blackheath Hundred. Og 

J. There is a great Diverſity between Abbot and Convent, and Mae 
and Fellows, Mayor and Commonalty, &c. For in Caſe of Abbot and Cn. 
vent there . muſt be the Major Part and the Abbot beſides ; and the Res. 
ſons is, becauſe the Abbot only as cum conſenſu of the Major Part of 
the Reſt ; but in Caſe of Maſter and Fellows &c. the Maſter himſelf i; 
bur Part of the acting Part, and he is one of the Grantors juſt as the Ref, 
12 Mod. 232. Mich. 10 W. 3. Anon. | 

8. The Mayor, or any other Officer of a Corporation, hath of Com- 
mon Right no caſting Vote; it is true ſuch a Thing may be either by Pre- 
ſcription or Charter; and if there is an equality of Votes, and they car- 
not agree, they muſt be brought up in Contempt, and be committed till 
they do b 45 viz. till a Majority do agree. Nell. Abr. 11 $5. pl. 14, 
cires Mod. Caſes 152. the Queen v. Chapman. 
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(A) Mandamus. lat it is &c. And in what Cafe 
| it hes. us 
1. THE Plaintiff had a Yerdit? in Ejefiment, and upon an Agree 


1 Ws - 2 A — — I_ = 


ment he held it for 2 Years; but before the Term expired, the Plamntif 
brought an Habere ud Poferonem, and executed it ; and now he moved 
for a Rule for Reſtitution. t Roll Ch. J. ſaid it could not be, but be 
might have an Action on the Caſe againſt the Plaintiff for not perform. 
ing the Agreement. Style 408. Hill. 1654. Wood v. Markham. 
2. Ir lies ct for every taking away a Man's Freehold, as in the Caſe of 

4 Keeper of a Park, or a * Stewardihip of a Court Baron ; per Glyn " 


* 
* 


1. 


| landamus. _ I85 


. 


* Hale Ch. rl 2. 
e — not give any Right, but only reftores the Party to his 
ight. Sid. 286. Paſch. 18 Car. 2. B. R. Baſler's Caſe. 


gelle 

— — has any ot her Remedy; per Holt Ch. J. 12 Mod. 666. Hill. 13 

W. 3. Anon. 3 | ; 
6. Mandamus ought not to go where the Office is private, or the Party S. P. admit- 


% have an Aſſiſe. Per FWG ar fr 


White's Caſe. ingly b 
; : G YnCh, J. 
Sty. 457. Trin. 1655. in Caſe of the Protector v. Craford. 


Mandamus #s always to do e Act in Execution of Law, and not to 2 Salk. 57 2. 
de in Nature 8 Writ De non Moleſtando. 6 Mod. 229. Mich. 3 Anne. ny — v. 
Peat's Cale. a 
* 4 Mandamus's are founded upon Magna Charta cap. 29.Arg. 10 Mod. 53. 
Mich. 10 Anne B. R. in Sir Gilbert Heathcorte's Caſe. 95 
9. All Mandamus's are either to 85 Perſons turn'd out, or to admit 
thoſe refuſed. Per Eyre J. 10 Mod. 54 in Sir Gilbert Heathcote's 


e. 

10. Since the Statuteg Anne. 20. S....a Mandamus is in Nature of an Ac- 
tion, ſpecial Pleadings and Replications being therein admitted, and Coſts 
ven to either Side that prevails, and Error lies upon a judgment on 
ſpecial Pleadings given therein, as was lately admitted in B. R. yer this 
was held to be zo Superſedeas to the peremptory Mandamus, becauſe ſuch 
Conſtruction would quite defeat the end of the Statute, and prevent the 

Nofcer, who was choſen annually, from having any Fruit of the Manda- 
mus; Per Ld. Ch. J. Parker. And Notice was taken by Ld. Ch. ]. 
King, that the Words of the Statute were, that in Caſe . Fudgment were 
given for the Mandamus, a peremptory Mandamus fhould be granted without 
Delay. Wms's Rep. 351. Paſch. 1717. in Canc. in Cafe of Dean and 
Chapter of Dublin v. Dowgatr. „ 
W 11. A Bill was brought in Chancery by a Parſon of one of the nes 
Churches erected by the Statute 3 Geo. 2. againſt tlie Treaſurer of the 
Commiſſioners, for the Dividend of 3000 1. being the Sum allotted for 
purchaſing Lands for the Benefit of the Rector of that Church tor the 
Time being, and that ſuch Rector ſhould be intitled to the Dividends of 
. . Annuities directed to be purchaſed in the mean time, to commence i 
m Midſummer, 1730. The Church was conſecrated in January 1130, 
and the Rector inducted in February 1730. The Treaſarer paid him the 
ividend from Michaelmas 1130, but reluſed to pay the Dividend from 
idſunwer before. Lord Chancellor ſaid, that it did nor ſeem to have 
en the Intention of the ſeveral Acts made for building the 50 new Chur- 
ches, that Diſputes of this Kind ſhould be determined in the ordinary 
ourts of Juſtice, but only by the Commiſſioners themſelves, as it is in 
the Acts relating to the Turnpi kes. But if this Objection was out of the 
Lise, che natural Court for the Plaintiff to apply to is B. R. to grant a 
landamus, and not to a Court of Equity to take an Account. Theſe 
Aets have put this Matter into a quite different Method, by directing the 
Money alloted tor the Building to be brought firſt into the Exchequer 
and rom thence to be paid out into the Hands of the Treaſurer, and 
When it is in his Hands to be ſubje& ro the Order of the Commiſſioners. 
If the Conmiſfroners do not do their Duty, * proper Court to apply 1 5 2 
B bb | B. Os 
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B. R. to grant a Mandamus. Barn. Chan. Rep. 3447. March to, Dan 
Vernon v. Blacketby, e e N 


(B) In what caſes it lies for reſtoring Perſons to College 


and $hools. 
S. P. that it 1. A Mandamus was granted to reſtore one to an L. er 
2 P 2 School where the Maſter and Fellows of 4 Cr ® 4 be 
G lyn Hh J But upon arguing the Legality thereof, Glyn Ch. J. doubred if it would 


Mich. 1658. lie ; And he faid, that by the ſame Rule that a Scool-maſter ſhould ben. 
B. R-— ſtored, every Scholar may claim to be reftored ; And he conceived thy 
S. P. Sid the Viſitors might remove the Maſter of the School, if he do nor ob. 


N * ſerve the Rules for Government of the School, and it ſeemed as reaſch. 


Caſe. —— ab\e to turn him out, as it is to admit him into the Place. Sty. 457. 1655 
S P. Raym. the Protector v. Cratord. b | 
12. Cited as | 

Craford's Caſe. But it lies not for an Uſher of a School in Cambridge. Per Twiſden J. who ſaid j 
was ſo held Anno 1655. Sid. 40. in Stamp's Caſe. | | r 


Lev. 19. S. 2. A Mandamus was moved for to reſtore to the Place of one of the Fel. 
C.—2 Show. Joys of the College of Phyſicians in London and upon great Debate it wy 
I 78. Dr. 5 — 2 | . . 

e 5b ranted ; But on the Return Reſtitution was denied. Sid. 29. Hill. 1: 


Caſe.— ar. 2. B. R. Dr. Goddard's Caſe. 


Tho' Holt | ; . 
Ch. J. ſaid it was uſed heretofore for ſwearing a Phyſician of the College. 12 Mod. 666. 


Mandamus 3. It lies not for a Fellow of a College where there is a Viſitor. Raym, zi 
was moved Mich. 13 Car. 2. B. R. Dr. Widrington's Caſe. | 


for to reſtore ; 

P. to his Fellowſhip of Lincoln College in Oxford, being Member of a Lay Corporation, and having a Free 
hold in it; Sed per Curiam it was denied, for the Viſtor is the Judge; And when one takes 
Fellowſhip he ſubmits to the Laws of the Founder, and the Rules of the College; Beſides, a Fellow, 
ſhip is a Thing of private Defign, and doth not at all concern the Publick. 3 Mod 265. Mich. 1 W. & M 
B. R. Parkinſon's Caſe ——Comb. 143. S. C——2 Show. 170. Alſop's Caſe. —S. P. Per Hale Ch. |. 
Mod, 85. Appletoft's Caſe. | 8 | 


4. Mandamus to reſtore A. a Fellow of New College; they return that 
the College was founded by &c. who made Laws, that they ſhould ftudy 
ſo many Years, and then take Orders, and that the Maſter and Scholas 
for enormous Crimes, ſcandalous and dangerous to the College may a” 
any Fellow, and that the Biſhop of Wincheſter thall be Viſitor, and that 
all Appeals ſhall be to him, and no other, that this Fellow was expellel 
for an enormous Crime ſcandalous and dangerous to the College, ai 
being ſummoned, and convicted, and expelled, he had appealed tothe 
Viſitor, who had confirmed the Sentence; But adjudged rhat the W nt 
would not lie, becauſe Colleges are not ſpiritual Foundations, but private 
Societies, like Inns of Court. Here che Biſhop is appointed Vilitor by 
the Founder, and he hath given Sentence, ſo this Court hath no Juriſdic 
tion; and this will cure all the Faults in the Return. 2 Lev. 14. Ti 
23 Car. z. B.R. the King v. New College. | | 

5. A Mandamus was not granted to reffore 2 Chaplainof a Gil 
without appealing to the Viſitor. Carth. 168. Hill 2 & 3 W. & MB 
R. Prohuſt's Caſe. 1 

6. A Mandamus was prayed to the Vice-Chancellor of Oxford tot 
ſtore one Uſher to his Fellouſbip of Univerſity College, who was f 
and he having appealed to them as Viſitors, they refuſedihis Appe ; Of 
on reading the Statutes of the College Holt Ch. J. faid, it they Wo 
have any Mandamus at all, it muſt be directed to the V ice-Chancello!, 


Maſter and Scholars in Convocation ; Shower faid, that the Vice-Chity 
cellor and Doctors in Divinity, and Proctors, are without Doubt n 
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of this College, and the Vice-Chancellor and Proctors have three nega- 
tire Voices, and that if either refuſe to accept this Appeal, or to propoſe 
it to the Converts it On be done. 72 {ai 5 the Queſtion 
is only this, Whether or no, it an original Viſitor refuſe to accept an Ap 
| al, pd to do the Party grieved Fuſtice we ſhall el him 2 it? Aud 
ordered that they be attended with the Statutes gf the College, and then 
they would conſider of it. 5 Mod, 452: Mich. 11 W. z. Uſher's Caſe. 
7. Mandamus was granted to reftore Doctor Bently to hir Degrees of 
Maſter of Arts and Doctor of Divinity; 3 New. Abr. $32. cites Hill. 9 


. " * ny 
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(B. 2) Returns Good. In ſuch Caſes, 


1 Andamus to reſtore Dr. W. to the Fellowſhip of a College in The Repor- 


Cambridge; the Return was, that ſuch a Perſon was Founder, = Bays, —4 
who appointed a Viſitor, and made ſuch Laws &. by which &c. with- ſeveral ofthe 
out ſhewing for what Cauſe they expelled him. It was objected, that College are 
the Return was not good, nor could it bar B. R. of Jurifdiftion ; and Lay, the 
ſaid, that what is ſaid in Kenn's Cafe, that they are the ſole Judges. pad 0p 
has been denied; but it was faid on the other Side, that this Gift and ritual 4 l it 
Foundation was Eleemoſinar , {ub Modo that they obeyed their Viſitors, cannot | 
and if B. R. had a Juriſdiction, they ought to come thither Gradatim, ſhewn thar 
viz, after Appeal, and not per Saltum, as here ; adjudged, that the Dr. this Court e- 


was well removed, and that B. R. conl@ not reftore him, and that rhe ou ne” 


| 2 | | | ution 
knew not that Renn 's Caſe ever was denied; For whether the Expul- to a Monk 
ſion was right or wrong, they cannot judge thereof, becauſe rhe Viſitor or prior Da- 
is Fidei Commiſſarius. Sid. 71. Mich. 13 & 14 Car. 2. B. R. Dr. Wither- we ——_ 
1ngron 8 Cafe. 2 | . En Rep 9 2 ; Monks were 
| Lay; For 
tho' they were Votaries, yet they were not in Orders. Nota, the Doctor was reſtored by the Lords 
of the Council, as cited in the Caſe ot the King v. All Sculs. Mich. 33 Car. 2. B R. Ibid. 


2. A Writ of Mandamus was directed Fohanni Goar Præſidi, Soelis & 
Scholaribus Coll. Sti. Johannis Baptiſte, to which they put a Return toit h- 
out I gning it; 10 that it does not appear to be the Return of the College; 
It was inſiſted, that it ought to be ligned by John Goar at leaſt; For be 
is particularly named, and to this the Court inclined ; For tho* it was ad- 
mitted that they need not put their Common Seal to the Return, yet he be- 
ing particularly named, it is reaſonable that he ought to fubſcribe the 
Return. But it was ſaid on the other Side, that ſo it is in Effect; For it 
s indorſed upon the Return Reſpon/io Fobhaunis Goar &c. according to rhe 
Direction of the Writ, which the Court held fufficient; For the Return 
being filed, they ſhall be e/fopped to fay, this was not their Return, it be- 
ing made in their Names; and if any other had made it for them, ey 
might have their Remedy by Action upon the Caſe. Skin. 368. 369. Mic a 
SW. & M. B. R. The King v. St. John's College in Cambridge. 

3. The Court refuſed to grant a oevaniptoty ec to the Maſter 
ol St John's College &c. to remove A. B. C. &c. Fellaws of rhe College tor 
not taking of the Oarhs, becauſe they were not made Parties. Skin. 546: 
549. Trin. 6 W. & M. B. R. the King v. St John's Corey. = 
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Paſch. 21 
Car, 2. B. R. 


———+ Cumb. 214. Bret and Johnſon's Caſe. 


May the zoth of the ſaid King, before two Juſtices of rhe Peace of the 


* 22 - ® 
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Mandamus. 


(C) Reſtoring to Corporations and Freedom. 
1. N Alderman of L. was removed, and S. choſen in his Room. 3 
Wy Mandamus was granted to reſtore him. And the Return being in. 
ſufficient, it was ordered that the new choſen Alderman ſhould be removed 
and S. be reſtored ; but another Alderman died in the mean Time, and then 
he who was removed prayed to be reſtored to the Place of Alderman; hy 
adjudged, that he could not be reſtored to a new Place by Forceof his for. 
mer Election; For by his Removal he is now in Staru quo prius, and iz 
no Alderman, and therefore not to be reſtor'd ro the Place of an Alder. 
man. And a Writ of Reſtitution denied per tor. Cur. 2 Bulſt. 122 
Trin. 11 Jac. Shuttleworth v. City of Lincoln 
2. Ir lies for an“ Alderman, + Common-Councilman &c. Raym, 12. 
Paſch. 13 Car. 2. in Stamp's Cale. 


But See (C. 2) 


3. It was granted to make one that had ſerved an Apprenticeſhip Fre 
a Corporation. Sid. 107. Hill. 14 & 15 Car. 2. B. R. Townſend v. the 
Mayor of Oxtord, Ibid. Says ſuch Mandamus was granted. Mich, 
32 Car. $: NR. | 

4. It was | mage to reſtore an Alderman of Canterbury to the Prece- 
dency of his Place of Alderman, being removed. On the Return thereof, 
divers Exceptions were taken to it, and diſallow'd; and after it was 
held good, and nothing farther done, 1 Lev. 119. Mich. 15 Car. 2.B, 
R. the King v. the City of Canterbury. 
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(c. 2) Returns. Good in ſuch Caſes. 


1. Andamus to reſtore him to the Place of an Alderman was directel 
to the Mayor and Burgeſſes of Glouceſter, who returned, that 
their Common Council did conſiſt of 30 Burgeſſes, and that they had Power ti 
remove an Alderman; and that they called him before zo of them in Dow 
Concilii to anſwer the Matters objected againſt him for being a Commu 
Drunkard, and becauſe he did not give ſufficient Anſwers, they remove 
him, but did act ſay that a Council was aſſembled apud Domum Cuncili; 
and for this Cauſe the Return was held ill. Nelſ. Abr. 1153. Mandz 
mus (D) PI. 1. cites 3 Bulſt. 189. Taylor's Cale. _ | 
2. Mandamus to reſtore B. to the Office of an Alderman in Northamp- 
ton &c. the Mayor returned the Letters Patents of Incorporation Anno 
16 Car. by which they had Power to amove one for a juſt Cauſe, (viz.) Th 
the Mayor and ſuch Burgeſſes who had been Mayors, might amove ; aud they 
return, that B. was amoved per Majorem & Burgenſes Secundum Chartan 10 
pred. which might be by the Mayor and ſuch Burgeſſes who had new! 
been Mayors ; and to ſay Secundum Chartam, that is not good, with 
ſhewing a Cauſe, and the Manner of his Tale Oh the Court ma 
judge whether they had purſued their Authority , Nelf. Abr. 1153 Mat 
damus (D) pl. 4. Cites 1 Vent. 19. Braithwaite's Caſe. 2 
3. Upon a r to the Mayor &c. of Norwich to reſtore L. t 
the Place of an Alderman they return, (after divers Clauſes ol 
Charter, and the Act 13 Car. 2. cap. 1.) that he being elected the 16 4 
2. took the Oaths in the ſaid Act willingly, and made the Declaraii 
there, and cauſed it to be regiſtered, but did not ſubſcribe it then, nol al 


ſaid City. Exception was taken, that it does act appear that he wa . 
| | Juin 
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"1ired to make the Subſcription, or that the Declaration was tendered to 


lim to be ſubſcribed; but it was anſwered, that he ought to ſubſcribe it 
i his Peril; and that the Proviſo, which has a different penning from 
- other there, Makes the Office void, by the Non-ſubſcribing. And the 
Reaſon was > 2106 by the Court. 2 Jones 121. Trin. 30 Car. 2. The 

ing v. Thacker. 
| ba Mandamus was to the Mayor, Aldermen, &c. of Carliſle to reſtore pan 
Haddock to the Place of Alderman &c. There was a very long Return, Car. 2. 85 R. 
the Subſtance Was, That the City of Carli/le was incorporated by the Name 
Mayor and Citizens &c. Time out of Mind, and that there were al- 
rays 12 Conciliarii alias Aldermanni of the ſaid City, out 5 which Num- 
r, a Mayor was yearly choſe, and 32 ſufficient Citizens, who together with 
he Mayor and Conciliarii alias Aldermanni, were to be the Common Coun- | 
il &c. That King Charles the firſt did by Letters Patents 21 July 13 Car. 
Frcorporate the ſaid City by the Name of Meyor, Aldermen, Bailiffs and Ci- 
eng, and fo ſets forth the Letters Patents of Incorporation, wherein 
here is a Power given to the Corporation to remove a Mayor for ill Govern- 
ent, or other reaſonable Cauſe, but 0 Power to remove an Alderman ; 
ken they return, that Time out of Mind to the Time of the making the 
wid Letters Patents, quilibet Conciliarius, alias Aldermannus, was remove- 
able for juſt Cauſe ; that Z. H. was choſe Alderman &c. and was removed tor 
uſt Cauſe, ſetting it forth, and therefore they could no reſtore him; and * Orig. | 
this Return was held good; for tho* by the Letters Patents of Car. 1. Merge or | | 
he Corporation had no Power to remove an Alderman ; yer ſince, a Con- SUM 1 
jiliarius alias Aldermannus, was anciently removable tor juſt Cauſe, that rig. has only 
Power ſtill remains; For the Letters Patents do not “ abridge the Cor- the Words 
ontion of any of their ancient Privileges ; if it ſhould, it would be (ancientCor- 
ery prejudicial to moſt of the Corporation in England, + who had been apy engl = 
ſo Time out of Mnd, bur of late had ſurrendered, and taken new Char- thing Ye | 
ers. Nelſ. Abr. 1145. Mandamus (A) pL 14. cites Raym. 437. Had- (Time out of 1 
dock's Caſe. | Mind.) 

5. Sir J. S. prayed a Mandamus to be reſtored to the Office of an Al- 
derman of the City of London, ſuggeſting that he was elected Secundum 
Conſuetudinem &c. Upon which it was returned, that he was an Alder- 
man as is ſuggeſted ; but that he did not take the Oaths according to Sta- 
ture of x W. & M. by which his Place became void; and adjudged, that 
notwithſtanding the Franchiſes of the City were forfeited by the 7 
in the Quo Warranto, yet that the Corporation remain'd in eſſe; and there- 
tore, tho that Judgment was not reverſed till the Act of 2 W. & M. yer 
by the Recital of the Judgment in the Act tor Reſtitution of the City of 
London, Sir J. S. continued an Alderman after the Ne in the Quo 
Warranto, and was therefore obliged to take the Oaths by the 1 W. & 
M. and they are to intend the Return to be true if poſſible, and a peremp- 
tory Mandamus was denied. Skin. 293. 310. Hill. 3 W. & M. B. R. Sir 
James Smith's Caſe. 

6. Mandamus to reſtore him to the Place of Alderman of the City of 
E. The Subſtance of the Return was, That rece//it, elongavit & Habitatio- 
mem ſuam religuit & deſeruit &c. and that ſeveral Courts of Common 
Council were held, and that licet ſummonitus, he did not attend &c. for 
which he wa sremoved &c. Three Judges were of Opinion, that this Return 
Was good, for that it is the Duty of an Alderman to be Reſident where 
be is choſen; that deſeruit & reliquit Habitationem muſt be intended 4 

cal Deſertion; and tho he might return again, it is incertain when ; but 
if ke doth return, that will not purge the 17 after a Disfranchiſe- 
ment; bur per Holt Ch. ]. the Return is ill, becauſe there was 10 parti- 
(ar S:1mmens returned for the Defendant to appear to anſwer what ſhould 
ke objected againſt him, and therefore they proceeded againſt him with- 
5 hearing him, and by Conſequence the Disfranchiſement was againſt 
Light and Juſtice ; this is the expreſs Reſolution in James Bagg's 
ay It is true, the Return is /icet Summenitus he did not appear, but 
chat 75 co general, and he might not be prepared to anſwer the Charge; 

CTC theretore 
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(C) Reſtorin g to Corporations and Freedom, 


1. AN N Alderman of L. was removed, and S. choſen in his Room, 
| Mandamus was granted to reſtore him. And the Return being in- 
ſufficient, it was ordered that the new choſen Alderman ſhould be removed 
and S. be reſtored ; but another Alderman died in the mean Time, and then 
he who was removed prayed to be reftored to the Place of Alderman, but 
adjudged, that he could not be reſtored to a new Place by Forceof his for. 
mer Election; For by his Removal he is now in Staru quo prius, and ſo iz 
no Alderman, and therefore not to be reſtor'd ro the Place of an Alder. 
man. And a Writ of Reſtitution denied per tot. Cur. 2 Bulſt. 122. 
Trin. 11 Jac. Shuttleworth v. City of Lincoln 
* Skin. 293. 2. It lies for an * Alderman, + Common-Councilman &c. Raym, 12 
= . James Paſch. 13 Car. 2. in Stamp's Cale. | 
mith's Caſe. 
———+# Cumb. 214. Bret and Johnſon's Caſe. But See (C. 2) 
3. It was granted to make one that had ſerved an r Free of 
a Corporation. Sid. 107. Hill. 14 & 15 Car. 2. B. R. Townſend v. the 
Mayor of Oxtord, Ibid. Says ſuch Mandamus was granted. Mich, 
23 Cares: | 
4. It was granted to reſtore an Alderman of Canterbury to the Pra- 
dency of his Place of Alderman, being removed. On the Return thereof, 
divers Exceptions were taken to it, and diſallow'd; and after it was 
held good, and nothing farther done. 1 Lev. 119. Mich. 15 Car. 2.B, 
R. the King v. the City of Canterbury. 


* 
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(C. 2) Returns. Good in ſuch Caſes. 


I. Andamus to reſtore him to the Place of an Alderman was directed 
to the Mayor and Burgeſſes of Glouceſter, who returned, that 
their Common Council did conſiſt of 30 Burgeſſes, and that they had Power t 
remove an Alderman; and that they called him before 30 of them in Daw 
Concilii to anſwer the Matters objected 7 50 him for being a Commu 
Drunkard, and becauſe he did nor give ſufficient Anſwers, they removed 
him, but did not ſay that a Council was aſſembled apud Domum Cuncili; 
and for this Cauſe the Return was held ill. Nelſ. Abr. 1153. Mandz 
mus (D) Pl. x. cites 3 Bulſt. 189. Taylor's Cale. | 
Paſch. 21 2. Mandamus to reſtore B. to the Office of an Alderman in Northamp- 
Car, 2. B. R. ton &c. the Mayor returned the Letters Patents of Incorporation Anno 
16 Car. by which they had Power to amove one for a juſt Cauſe, (viz.) Thi 
the Mayor and ſuch Burgeſſes who had been Mayors, might amove ; aud they 
return, that B. was amoved per Majorem & Burgenſes Secundum Chartai 
præd. which might be by the Mayor and ſuch Burgeſſes who. had new! 
been Mayors ; and to ſay Secundum Chartam, that is not good, with 
ſhewing a Cauſe, and the Manner of his Removal, that the Court ma) 
judge whether chey had purſued their Authority Nelſ. Abr. 11 53 Man- 
damus (D) pl. 4. Cites 1 Vent. 19. Braithwaite's Caſe.  _ 
3. Upon a N to the Mayor &c. of Norwich to reſtore'T. l 
the Place of an Alderman they return, (after divers Clauſes of thel 
Charter, and the Act 13 Car. 2. cap. 1.) that he being eleFed the 16 
2. took the Oaths in the faid Act willingly, and made the Declaratil 
there, and cauſed it to be regiſtered, but did not ſubſcribe it then, No! til 
May the zoth of the ſaid King, before two Juſtices of rhe Peace ol the 


ſaid City. Exception was taken, that it does t appear that he e 
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rel to make the Subſeription, or that the Declaration was tendered to 
im to be ſubſcribed; but it was anſwered, that he oughr to ſubſcribe it 
b his Peril; and that the Proviſo, which has a different penning from 
ve other there, makes the Office void, by the Non-ſubſcribing. And the 
Neaſon was 8 0 by the Court. 2 Jones 121. Trin. 30 Car. 2. The 
ing v. Thacker. 
King Mandamus was to the Mayor, Aldermen, &c. of Carliſle to reſtore pic R 
Haddock to the Place of Alderman &c. There was a very long Return, Car. 2. 8 R. 
dhe Subſtance was, That the City of Carli/le was incorporated by the Name 
Mayor and Citizens &c. Time out of Mind, and that there were al- 
rays 12 Conciliarii alias Aldermanni of the ſaid City, out of which Num- 
ber, a Mayor was yearly choſe, and 32 ſufficient Citizens, who together with 
he Mayor and Conciliarii alias Aldermanni, were to be the Common Coun- 
il &c. That King Charles the firſt did by Letters Patents 21 July 13 Car. 
fcb porate the ſaid City by the Name of Mayor, Aldermen, Bailiff s and Ci- 
eng, and fo ſets forth the Letters Patents of Incorporation, wherein 
there is a Power given to the Corporation to remove a Mayor for ill Govern- 
ment, or other reaſonable Cauſe, but 0 Power to remove an Alderman ; 
then they return, that Time out of Mind to the Time of the making the 
aid Letters Patents, quilibet Conciliarius, alias Aldermannus, was remove- 
able for juſt Cauſe ; that Z. H. was choſe Alderman &c. and was removed for 
uſt Cauſe, ſetting it forth, and therefore they could no reſtore him; and * Orig. 
this Return was held good; for tho' by the Letters Patents of Car. 1. 2 — or 
the Corporation had no Power to remove an Alderman ; yer ſince, a Con- WAY . 
ſliarius alias Aldermannus, was anciently removable for juſt Cauſe, that rig. has only 
Power ſtill remains; For the Letters Patents do not “ abridge the Cor- the Words 
poration of any of their ancient Privileges; if it ſhould, it would be (ancient Cor- 
Very prejudicial to moſt of the Corporation in England, + who had been (71 one 
ſo Time out of Mnd, bur of late had ſurrendered, and taken new Char- thing of 
ters. Nelſ. Abr. 1145. Mandamus (A) pL 14. cites Raym. 437. Had- (Time out of 
dock's Caſe. | 1 Mind.) 
5. Sir J. S. prayed a Mandamus to be reſtored to the Office of an Al- 
derman of the City of London, ſuggeſting that he was elected Secundum 
Confuetudinem &c. Upon which it was returned, that he was an Alder- 
man as is ſuggeſted; but that he did not take the Oaths according to Sta- 
tute of x W. & M. by which his Place became void; and adjudged, that 
notwithſtanding the Franchiſes of the Ciry were forfeited by the Sud ment 
in the Quo Warranto, yet that the Corporation remain'd in eſſe; and there- 
tore, tho that Judgment was not reverſed till the Act of 2 W. & M. yet 
by the Recital of the Judgment in the Act tor Reſtitution of the City of 
London, Sir J. S. continued an Alderman after the 8 in the Quo 
Warranto, and was therefore obliged to take the Oaths by the 1 W. & 
M. and they are to intend the Return to be true if Polſible, and a peremp- 
tory Mandamus was denied. Skin. 293. 310. Hill. 3 W. & M. B. R. Sir 
James Smith's Caſe. 5 
6. Mandamus to reſtore him to the Place of Alderman of the City of 
E. The Subſtance of the Return was, That rece//it, elongavit & Habitatio- 
nem ſuam reliquit & deſeruit &c. and that ſeveral Courts of Common 
Council were held, and that licet ſummonitus, he did not attend &c. tor 
which he wa sremoved &c. Three Judges were of Opinion, that this Return 
Was good, for that it is the Duty of an Alderman to be Reſident where 
be is choſen; that deſeruit & re iquit Habitationem muſt be intended 4 
{cal Deſertion ; and tho? he might return again, it is incertain when; but 
if ke doth return, that will not purge the by 01: after a Disfranchiſe- 
ment; bur per Holt Ch. J. the Return is ill, becauſe there was no Wa 
* Lanmans returned for the Defendant to appear to anſwer what ſhould 
© objected againſt him, and therefore they proceeded againſt him with- 
Ni hearing him, and by Conſequence the Disfranchiſement was againſt 
8 and juſtice; this is the expreſs Reſolution in James Buͤgg's 
1 e. It is true, the Return is /izet Summenitus he did not appear, but 
at 1s 7co general, and he might not be prepared to anſwer the Charge; 
CEC. thereture 
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theretore he oug bt to be particularly ſummoned to anſwer a particular Cy, 
Nell: Abc. 1153. Mandamus (C) pl. 12.—cites 4 Mod. 37. Glide's Ny 
J. Mandamus to the Mayor &c. of Rippon to reſtore Sir ]. Jenni; 
to the Place of Alaerman; they return, that Sir J. ac ſuch a Lace 2 
Afleribly of the Corporation, came, and perſonally, freely, and * 
Medo reſignavit his Office, declaring he would continue to ſerve ng 10 it 
whereupon they choſe another in his Room This Declaration in a co 
| Aflembly was held good, eſpecially fince the Corporation accepted it, ws 

choſe another; bur till ſuch Election he had Power to wave his Re; i 
tion, but not afterwards. 2 Salk. 433. Paſch. 12 W. 3. B. R. the Kin 


RALLY Mayor of Rippon. 


Burgeſs. 


This Caſe is 9. Mandamus to reſtore A. to the 


cited per Sir the Mayor returned that he was removed at his own Dejire and Requeſt, ud 
EdwardNor- | 4 


they. Holt's 
Rep. 351. as 
the Caſe of 
Johns v. Jen- ſufficient, yet there appears no Cauſe to reſtore him; tor by voluntarily v. 


28. P. Arg. 12. A Mandamus iſſued to reſtore E. Chalk to the Place of a Burpeſc0 
Palm 453: 


the King v. 
the Mayor o 


8. A Mandamus was to reſtore the Plaintiff to be a Bargeſs of C 
cheſter; the Return was, that Zime out of Mind the Burgeſſes were ch; 1 
by the Commonalty every Tear, and that the Plaintiff was choſen on, Von 
which was expired, but not the next Tear ; and ſo his Office expired. And 
the Court ſaid, that if that hath been the Uſage, this Court will 0 
alter it, but if he had been removed without Cauſe within the Year they 
would reſtore him. 1 Roll. Rep. 335. Hill. 13 Jac. B. R. Colchets 
Town v. Northen. 


lace of a Burgeſs in a Corporation 


it was excepted to the Return, that ir did cr ſet forth how the Corpuratin 
commenced, by Letters Patents, or by Preſcription, nor that the May, 
Sc. had any Power to Disfranchiſe ; Bur per Cur. tho? the Return be lu 


ſigning he has efopped himſelf to ſay the Mayor &c. had not Power y 
remove, and therefore no Reſtitution was awarded; and Hale Ch. 8, 
(the Caſe being put to him) was of the ſame Opinion, and faid that even 
Corporation as a Corporation have Power to take ſuch Reſignation, an 
conſequently may remove for good Cauſe. 1 Sid. 14. Mich, 12 Car. 
B. R. the King v. Tidderley. _ 
10. Upon Mandamus to reſtore W. R. to be a Burgeſs &c. the Retun 
was, that he refuſed to pay 21. which was his Share towards the Cbargi i 
renewing their Charter, and therefore he was depoſed ; per Cur. this i; f 
Cauſe either to depoſe, or impriſon him; but they muſt bring an Adia 
of Debt upon a By-Law. Sid. 282. Paſch. 18 Car. 2. B. R. Rippa 
Mayor's Caſe. " | 
11. Mandamus to reſtore one Morris to the Place of a Capital Burg 
of the Devizes in Wilts; they Return the Cauſes of this Removal, bu 
did not mention that he had any Notice or particular Summons to anſun 
the Charge; and Judgment was given according to the Opinion of theCl. 
J. Holt in Glide's Caſe, that che Return was ill. 4 Mod. 37. cite; i 
as Mich. 7 W. Morris's Caſe. 


Wilton, to which was returned a Cuſtom for the Mayor and Burgeſſes io . 
move for Misbehaviour ; then they ſet (79 ſeveral Inſtances of Misbelail 
x our, and that he being thereupon fully heard to all that was ObjeRted l 
the Common Council of the Mayor and Burgeſſes, and it being fuly 
proved at him, they turned him out. It was objected that is was not ſul 
he was ummoned 3 and cited Style FI. 446. 452.3 Bulſt. 189. 2 Keb. 405 
Per Cur. The end of the Summons is, that he may be heard for himk 
and therefore * where he has been heard, want of Simmons is no Objeffin 
but this was afterwards determined on other Objections. 2 Salk. 425 
Mich. 8 W. 3. B. R. the King v. the Mayor and Burgeſſes of Wilton. 
13. A Mandamus was directed to the Mayor, Aldermen, and Com" 
Council of G. to reſtore Lane to be a Capital Burgeſs ; they retur? chei 
Incorporation by ſeveral Charters, and by the laſt by the Name of the Mapa 
and Burgeſſes ot the City &c. and that when any Man is choſen, he is tu 
tinue for Life; but the Mayor Sc. may remove him; and then they 1195 
that Lane was duly elected, but that he corote a ſcandalous Letter to C. = 
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was, and fill is an Alderman of that City which they fer forth; and then 

chey return, that upon the th. of at a Common Council then 

held, he being there Was charged with writing this Letter, and that he 

did not deny it ; but gave his Conſent to be removed, and he as removed by 

the Common Council. Fer Powell J. a Man may reſign an Office by Parol, 

bar they have not returned it ſo; per Holt Ch. J. I do not take a Conſent 

to be turned out to be a Reſignation; Per Cur. a Peremptory Mandamus 

was granted. Holt's Rep. 450, 451. Hill. s Annz the Queen v. the 

Mayor &c. of Glouceſter. RPE 

. 14. A Mandamus to the Corporation of Doncaſter to reſtore Mr. Vicars 

to be a Capital Burgeſs ; to which they return, that the Corporation have 

Time out of Mind had a Toll for Coats, viz. tor every Wain Load going 

through the 'Town a Coal of the Value of one Penny; tor every Cart 

Lad a Coal to the Value of 4 Halfepenny; and for every Horſe Load, a 

Coal as big as a Piece of Wood, (kept Time out of Mind by the Corpo- 

ration.) That the ſaid Vicars did, contrary to his Oath, hinder the gather- 

ing of this Toll as well by Menaces to the Toll-takers, as by perſwading 

the e of the Coals not to pay Toll, and telling them that he would 

uphold them in their Refuſal; after ſeveral Arguments the Court was of 

Opinion that it Was not ſufficient, to turn him out; For Powell J. ſaid, it 

was no more than ſaying, the Toll was unreaſonable, when it appears ſo to be 

to the Court, and allo uncertain ; Ideo a Peremprory, -1 andamus was 

granted; 11 Mod. 214 the Queen v. Vicars of Doncaſter. . 
15. W. being one of the Council of Coventry was removed, and ob- Common Coun- 

tained a Writ of Reſtitution ; and thereupon, the Corporation returned, cil Man. 

that they had a Cuſtom to elect any to be of the Common Council, and N T. cited 

to remove him ad libitum; And that W. was removed, &c. and D. 332. b. pl. 

the Court held, that the Return was good; and this Difference taken, 28. in Marg. 


where a Man is a Freeman or Alderman &c. they cannot remove mu _ 
him from his Freedom or Place without Cauſe ; and in ſuch Caſe ſuch a gore J. S. to 


Cuſtom is void, becauſe the Party hath à Freehold therein ; but to be of be one of the 
Council is a Thing collateral to a Corporation. And then the Council ſur- Common _ 
miſed that he was an Alderman, and removed, whereupon a new Writ 4 ae 

was ifſued to reſtore him to his Aldermanſhip. - Cro. J. 540. Trin. 17 Jac. returned that 


B. R. Warren's Caſe. Coventry is 


an ancient 

Corporation, and that the King by a Charter reciting their Cuſtoms of <vhich ene <vas to elect and remove a 
Common Council-man ad libitum did confirm all their Cuftems, and that by Virtue of the ſaid Cuſtom Time 
out of Mind uſed &c. they did remove him; adjudged that the Corporation thus conſtituted might re- 
move him <vithcut ſhexving any Cauſe; but this Return was held ill, becauſe it did not appear that the Cor- 
panes had any ſuch Power (to remove one ad libitum) but only by the Recital, whereas they ſhould 
have returned peſitively, that they had that Power. 2, Salk. 430. Mich. 10 W. z. B. R. the King v. 
Mayor &c. of Coventry. | 8 . 

16. Mandamus to reſtore him to his Place of Common Council Man in 
che Corporation of Eye in Suffolk; the Return was, that he was amo ved 
for ſpeaking Opprobrious Words of one of the Aldermen, (viz.) he is a Knave, 
and deſerves to be poſted for a Knave all over England; it was moved, 
that this Return was inſufficient ; For Words are not good Cauſe to re- 
move a Man from a Corporation, and in this Caſe the Words have 10 
manner of Reference to the Corporation; wheretore it was ordered that he 
be reſtored. Vent. 302. Hill. 28 & 29 Car. 2. B. R. Jay's Caſe. $a 

17. To a Mandamus to ſwear him Common Council Man tor the Town 
of Cambridge it was returned, that he had not taken the Oat bs according 
!0 23 Car. 2. and good per Cur. after Arguments. 12 Mod. 601. Mich, 
13 W. 3. the King v. Love. | ; 

18. A Mandamus was granted to reſtore 9 Perſons to their Places of Com- 
non Council Men in Cheſter ; they Return that by their Charter in 20 H. ». 
they (among other Things) are impowered to chooſe 40 Common Council: Men 
Jearly, and that ante Adventum of this Writ, theſe 9 Perſons were choſen 
Common Council Men, and ſo continued for a J ear, and then debite amoti 
ler unt ab officio per EIefi ionem aliorum. It was objected, that this Return 
Was certain, for they may be choſen 40 Years ago, and yet the Return 
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is ttue, beſides it ought to be amoti fuerunt, and not debite amoti; and ſo 
held the Court and that they ought to have brought ſeveral Mandamus's 
and 9 Men cannot join in one Mandamus; For the Election of the one 
cannot be the Election of the other, and perhaps they were choſen at 
ſeveral times, and Holt and Eyre thought the Writ ought to be quathed 
5 Mod. 10. Mich. 6 W. & M. the King v. Cheſter City. : 
S. C Lev. 19. Mandamus to reſtore him 7o the Place of one of the Approved Men 
162. Paſch. Gyilford, and upon the Return there appeared juſt Cauſe of Reftiturior.. 
. N * * Whereuponthe Parties by Rule of Court agreed to ſubmit it to 2 neighbout. 
nc by ingGentlemen who awarded that he ſhould be reſtored; and yet theApproy. 
the Return ed Men refuſed to reſtore him. W hereupon a Motion was made for an At. 
chat he was rachment ; but per Cur. an Attachment does nor lie againſt a Corporation; 
| . but if it be granted Niſi, and the Corporation refuſe to reſtore him the 
turned out; Court will grant a Reſtitution. Raym. 152. Paſch. 18 Car. 2. B. R. 
and there- Mill's Caſe, —Als. the King v. the Approved Men of Guilford. 


fore per : | 3 

Hyde Ch J. and Kelyng, a Mandamus lies not for ſuſpending him, becauſe the Freehold is ſtill in him: 
but Twiſden J. totis Viribus contra; For a Suſpenſion is an Amotion pro Tempore, and perhaps they 
will never diſcharge the Suſpenſion, and Windham J. being abſent it was adjorned. ; 


SAL) 20. A Cirizen was disfranchiſed for refuſing to ſtand to the award of two 
1 Aldermen in a Che A e between him and another Citizen ; whereup- 
Ti, this Cc on he ſued in C. B. to be reſtored again to his Freedom, and a Precedent 
of Middle- was ſhewed of a Writ in H. 6. Time, viz. Writ was directed to the Mayor, 
ton, tho the Aldermen and Sheriff's in London with theſe Word, viz. ad reſtituendum 
18 vet Ipſum ad Priftinas Libertates &c. D. 232. b. pl. 28. Paſch. 16 Eliz. Mid- 
the Ti of leron's Caſe. | 
Reſtitution | 
was awarded out of B. R. becauſe B. R. itis the higheſt Court for Preſervation of the Peace, and it does not 
appertain to any other. Ibid. in Marg. cites as per Doderidge. | 


S. P. Palm. 21. Upon a Mandamus to reſtore a Citizen disfranchiſed for Jpeakin 
451. Paſch. * contemptuous and ſcandalous Words Sc. to the Mayor, it was refoly 
5 Car. B. R. . . . 7 . 

ho hed that by the Cauſe of Disfranchiſement returned it mutt be tor ſome Ac 
he King v. | : ; 5 5 . 
the Mayor done againſt his Duty and Oath, and to the Prejudice of the publick 
of Oxford, Weal of the City &c. whereof &c. nor can a Freeman be disfranchiſed 
_— _ ia without Authority fo to do, either by expreſs Words of Charter or Pre- 
opening the ſeription, unleſs convicted by due Courſe of Law before he be removel ; 
Caſe a Char- if they have ſuch Power and a ſufficient Cauſe is returned tho? it is fall, 
ter of King the Party ſhall never be reſtored, nor can any Iſſue be taken upon it; For 
2_ 1 the Parties are Strangers and have no Day in Court, but the Party con- 


ini victed may have an Action on the Caſe upon the ſpecial Matter. 11 Rep. 
8 93. Trin. 13 Jac. B. R. Bagg's Caſe. 1 


move an | | | 
Alden for ill Behaviour — Lat. 229. S. C. tranſcribed from Palmer.-———So of a Burgeſs for 
contemptous Words of the Mayor, and Writ of Reſtitution was awarded. Cro. J. 506. Mich. 16 Jac. 
B. R. Clerk's Caſe. 


SAL) 22. Upon Mandamus to reſtore 5 Perſons to their Freedom of a (ge s 
282 of a tion the Return was, that after the Court was adjourned by the Bailiff, e 
wy Perſons yay rape 64g ftaid and affirmed they were a Court, and made ſeveral 
Orders, which they cauſed to be entered in the Court-Book, and then ſer fort), 
that for ſuch Offences Perſons have been uſed to be removed and diſcharged &c. 
| Adjudged, that ſince Cuſtom is the chief Cauſe of Disfranchiſing any 3 
ſon, for thereby the Party looſeth his Freehold, there appears no ſuc! 
Cuſtom on this Return; for it is only a Uſage to remove &c. which 5 
returned, and that is not a direct Affirmation of any Cuſtom ſo to do. Ne. 
— 0 1153. Mandamus (D) pl. 3. cites Style. 477. Yates v. Kingſton on 
es. 5 


0 


- * . 
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D) To teſtore &c. to Preferments or Offices in, or relatin 
0 to Churthes. 5 a 


„ IT lies to reſtore a * Church-warden, Pariſh Clark &c. per Glyn. Ch. 

1.2 Sid. 112. Mich: 1658———— 8. P. 8 Mod. 325. the King v. 

gingletog. f Comb. 105. 145. S. P. —6 Mod. 233. 3 
2 A Mandamus was prayed to reſtore a Sexton ; the Court doubted at * m. 21 7. 
krit, whether 8 ſhould grant it, becauſe he was rather a Servant to the 18 1 
dur than an Officer, or one that has 4 Freehold in the Place; But upon 

| Cercificate from the Miniſter and ſeveral of the Pariſh; that the Cuſtom 

bore was to chooſe a Sexton, and rhat he held it for his Life, and had 

2% a Year for every Houſe there, it was granted and directed to the 
Church-wardens, 1 Vent. 153. Mich, 23 Car. 2. B. R. Iſle's Cale. 

It does not lie for a * Clerk or Regiſter to a Dean and Chapter, unleſs S. P. Be- 


. * 


ere is an Affidavit, that they have Eccleſiaſtical Juriſdiction. Comb. 133. on he 
or of an Arch Deacon. Show. 253. King v. Hill. —Ir lies not for a De- thing hg 
y Regifter, that is only at Will; per Holt Ch. ]. Show. ut ante.—Gibb. with the 
194. adjudged that it lies for a Deputy Regiſter of the Spiritual Court. The Publick, bis 
King v. Ward. X Office being 
| | only to enter 
| SY Leaſes Frant- 
al Kc. and that therefore he hath no more to do with the Publick, than a Bailiff of a Manor. 3 New. 


Abr. 532. 

4 Holt Ch. ]. faid, he would never grant a Mandamus to fewear * Holt Ch. 
the * Regiſter of the Spiritual Court, or an Official, but would put them to j A * 
a Aſſiſe. 12 Mod. 609. Hill. 13 W. 3. B. R. in Ceſe of Ballard v. Gerard. ſuch Regiſ- 
125 ter, but a- 


gainſt his Will. 6 Mod. 18. Mich: 2 Anne. B. R. in White's Caſe. 


5. It lies to a Biſhop io indult A Man into his Prebend. Arg. 8 Mod. 28. Mandamis| 

| i | i | | BY was granted 
' _ Ve Ee to a Prebendary ; 3 New Abr. 552. cites Hill. 4 Geo. 1. The King v. the Chapter 
Norwich. | | | 


0 La; oy 
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(E) To Reſtore &c. to Offices &c. relating to Manors. 


„ N | O Mandamus lies for a Steward of a Court Baron, becauſe it is a S. P. Agtecd 
Juſ- by all. Sid. 
| adjudged in this Court "3% Mich. 


iddleton's 


Aten Ch. J. 12 Mod 666. Anon——Comb. . who ſaid, it was ſo 
* in 1652. in B. R. becauſe the Suitors are the Judges of that Court; but Hale Ch. J. ſaid, he was 
ang Opinion, becauſe the Steward is Judge of that Part of the Court which concerns the Co- 
1931 and is Regiſter of the other Part. Mich. 23 Car. 2. B. R. 1 Vent. 153. in Ifle's Caſe — 
18. per Hale, that it lies if he be not at Will only ; becauſe he is an Officer of Juſtice Court 


2. It was veſtiqned , if it lay for Steward of a Court Lot. Sid. 40. 2 Sid. 212. 

lach. 00s „ R. 4 | 7 Oat, * Per Glyn 

date the Steward is Judge. i Vent. 153. Mich. 23 Car. 2. B. R. in Ile's Caſe. But Holt Ch. J. 
ne would not care to grant it, 12 Mod. 666. ths 0 
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(E. 2) To reſtore &. #0 Offices relating to Cor poratiq 
and Pleadings. 


1: A Mandamus was granted to the Bailiffs, and Common Council of 

C. to reſtore A. to the Office of Recorder; and tho? ſeveral Cause 
were returned of his Removal, yet becauſe they had not ſummoned him i, 
appear and anſwer for himſelf, as to the Crimes objetted againſt him, ther. 
tore he was ordered to be reſtored Niti: Sty. 446, 452: Paſch. 1635. the 
Protector and Bernardiſton] v. Town of Colcheiter. - 


| Har it being 2. A Mandamus was granted to reſtore the Recorder of Bariſta le; The 


3 3 Mayor, to whom the W rit was directed, returned, that non conſat ni 


turn be in- hat he was ever elected; the Return was adjudged inſuſſicient, and Rei. 
ſaſſicient, tution awarded. Raym. 153. Paſch. 18 Car. 2. B. R. The Recorder of 
77 that a Barnſtaple's Caſe: 
EI Right, | the ; 
nor any Proceedings thereon give no Right, but ouly reſtores the ancient Right, and if the Party bad my 
before, he will ſoon be turned out 05%. which would be a ne S the % 
rected, that an Action ſbould be brought, and the Right tried at the next Aſfiſes. Sid. 216, Paſch. 26 Cy 
2. Baſfet v. Mayor of Barnſtaple.—8. C. cited in a Note by the Reporter. Raym. 365. in Manaton 
Caſe. - 5 


3. A Mandamus was granted Ballivis &c. Ville de Gippo to reſtor 
Serjeant V hiraker to the Office of Recorder; the Return was Reſponſo 
Ballivorum &c. Ville de Gipwico &c. they return their Charter, an 
that the Recorder was amoveable pro Malegeſturis per Ballivos & Burgen- 
ſes, or the greater Part of them, Quorum Ballivos duos eſſe Volumus; 
that the Serjeant was choſen ad Libitum, that at ſuch a Seſſions of the 
Peace he had Notice to attend, but did not, and that having Notice to 
anſwer, he appeared and anſwered, and by the Bailiffs and Burgeſſes &«.th 

_ Bailiffs being then preſent, he was turned out; and further, that the li- 
habitants were never called by the Name of Bailifts Ville de Gippo &. 
Holt Ch. J. held, that this Mandamus was 7/1 directed, for Gippus and 
Gipwicus are different Names, but then they ſhould have returned this 
ſpecial Matter, and relied upon it; hut now they had admitted themſelves 
to be the Corporation to whom the Writ was directed, by returning Execuid 
&c. The whole Court held, that tho* the Bazliffs are only ſaid to be pri. 
ſent, oy ſhall be intended to be conſenting, either actually, or as include 
in the Major Part; and that the Office being a Publick Office, relating 
to Publick Juſtice, Non- attendance is a Forfeiture. That his appearing 
and anſwering ſupplied the Defect in the Notice given him in not fixing 
a Time for his Appearance, and would have curd want of Notice of the 
Charge; but in this Caſe the Notice was to anſwer his Non-attendance at © 
Seſſions of Oyer and Terminer, and therewith he was charged; whereas be 
is turned out for his Non-attendance at a Seffjons of the Peace, and indeed 
anſwered to that, tho not charged with ir, which the Court held incut- | 
able, and a peremptory Mandamus was granted, but to be directed Vile 
de Gippo as the former ; and tho it was l jected againſt a peremptory Ma. 
damus, becauſe he was only Recorder at Will, yet ſince they did not ret” 
that Matter, but relied upon his Miſdemeanors, and not upon their Fowe; 
Non allocatur. 2 Salk. 434. Hill. 4 Anna. B. R. Serjeant Whitaker; 
Caſe.—als. The Queen v. the Bailitts &c. of Ipfwich. , 
4. A Mandamus was granted to reſtore one Blagrave to the Office by 

Steward of Reading; and about a Month after he was reflorid, he was i x 
out again. Whereupon another Mandamus was granted. It was returs” 
that they were a Borough Time out of Mind, and were incorporated. 
by Letters Patents, Anno 17 Car. 1, which gave them Power 70 0500 be 
Steward &c. and that they might under their Common Seal determine then 


Will, and ouf# him at their Pleaſure, or at the Pleaſure of * 


„ * 


mm ay 


— 
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Number of them for the Time being; and this was held a good Return. 
For the Power of placing and diſplacing was admitted, and he being in, 
in Purſuance of the Patent ſhall be in by che Patent. 2 Sid. 6. 49.72. Palch. 
1658. Blagrave's Caſe. wo | 25 
Upon a Mandamus to reſtore C. to the Office of 7:w# Clerk of Guil- But after- 

ford, the Return was, that the Mayor might hold Pleas in Action Real, poo =_ 
as well as Perſonal, and chooſe a Town Clerk, who onght to hold a Cours ing on again. 

Frank-pledge there, and to make Warrants, and attend the Mayor; that Mich, 12 
che Defendant was elected Town Clerk by the Mayor of the Town, but Car 2. No 
chat he went into a Place remote ; whereupon he being Mayor, choſe another, * | 
and ſo could not reſtore the Detendanr ; it was objected againſt this Re- ot. . 
turn, that it was too general to fay, that he neglected his Office; and it appears by 
alſo that he ought to be ſummoned before the yo in Court, to anſwer the Return, 


for himſelf. 2 Sid. gy. Trin. 1658. Campion's that every 


Mayor for 

| the Time be- 
e chooſe a Town Clerk ; whence it follows, that he may remove the old one at Plea- 
fire, 1 Sid. 14. S. C. | 


6. Mandamus to reſtore him to the Place of Town Clerk of Hereford ; 
the Mayor &c. of Hereford returned, That H. nunquam fait debito 1nodo 
admiſſus to that Place &c. It was argued, that this Return was ill, and 
that it ſhould have been uon fuit admiſſus generally. Becauſe if the Re- 
turn be falfe, the Party may have Action upon the Caſe for a falſe Re- 
turn, which he will de deprived of, if the ſpecial Return be allowed. 
And after ſeveral Debates, it was held pet Cur: that the Return was ill 
for the Reaſons aforeſaid. Sid. 209. Trin. 16 Car. 2. Hereford's Caſe. 

. A Mandamus was granted to reſtore one Dighton to his Office of“ 
Tron Clerk of Stratford upon Avon; The Corporation returned, that the 
King by his Letters Patents granted, that they ſhould have a Tows Clerk, 
who fould continue Durante Beneplacito of the Mayor and Aldermen, and 
| that the faid Dighton was choſen Town Clerk, and then turned him out; 
the Queſtion was, if the Corporation has an Arbitrary Power to turn him 
out, or ought to thew a reaſonable Cauſe, ' And per tor. Cur. The Con- 
tinuation of him in his Office is in the Will and Pleaſure of the Corpo- 
tion, and therefore Reſtitution was denied. But the Court adviſed to re- 
peal the Patent, becauſe inconvenient. Raym. 188. Trin. 22 Car. 2. B. R. 
Dighton's Caſe. | 

. Mandamus to the Mayor &e. of Oxford to reſtore Slattord to the 
Office of Town Clerk; they return their Charter, which gives them Power 
to chooſe a Town Clerk to hold at the Will of the Mayor &e. and they farther 
retirn the Statute 13 Car. 2. cap. 2. and that of W. & M. about taking the 
Oaths, and that the Office being void, they choſe Slatford, and that he took 
the Oath of Office Coram nobis Majore & Ballivis, but did not Coram nobis 
Majore & Ballivis take the Oath of Allegiance, per quod the Office became 
void, & ea ratione Ec. Per Cur. the Party muſt take the Oaths at his Peril, 
without the Magiſtrate's tendering them to him 2. The Return that he 
did not take the Oaths before them was naught, beeauſe two Juſtices have 
Authority ro adminiſter the Oath, and he might take it before them. 3. 
The Corporation do not return a Determination of his Office by their Will 
4 the Reafon for not admitting him, but the ſpecial Matter of not taking 
the Oaths, and that being infltcenr a remptory Mandamus was grant- 
ed. Salk, 428. Mich. 8 W. 3. B. R. The King v. Mayor &c. of Oxford. 
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(F) To reſtore &c. to Offices relating to the Lato Com: 
| mon or Civil. 


Lev. 13. & 1. Andamus was granted to reſtore the Place of Attorney in th, 
8 5 | Town Court ot Canterbury.] Raym. 9. Hill. 15 & 16 Car. 2 
9 2 8. C bot Hurſt's Caſe. | | 

Court divided, cites TInderwood's Caſe in 1651. who had a Mandamus to reſtore him to his Place of 


Attorney in the Marſhall's Court.—— Ibid. 152. That it was granted in the Principal Caſe, and ci 
Gollins's Caſe, ws was reſtored to his of Attorney of St. Mariin's le Grand, n 


And ſee the 2. Mandamus brought to reſtore an Attorney to his Liberty of praflifng 
jy itſelf „ 4 Court in the County Palatine of Cheſter; The Return was, that the 
* 3 — 4. Court was held there before Chamberlain,Vice-Chamberlain, Baron, or theDeputy 
of the Baron, and that at a Court held there before the Deputy of the Bar, 
he ſpoke contemptuous Words of him ; and tor this Miſdemeanor he ſuſpend: 
ed him from his Practice, & quod aliter non amotus fuit ; And the Coun 
held this a good Cauſe of Suſpenſion, and ordered a Submiſſion to him 
that received the Affront in open Court before he ſhould be reftored. Vent. 
8 331. Trin. 30 Car. 2. B. R. Parker's Caſe. 5 
5 C. Carth. 3. Mandamus was granted to reſtore a Proctor in the Court of Arches , 
200 2 But upon the Return thereof, and after Argument, it was reſol ved by 
will not lie Holt Ch. J. Gregory and Eyre J. (abſente Dolben), that this was not ſuc 
to reſtore a a publick Office tor which a Mandamus would lie. 3 Lev. 309. Trin. 3 W. 
Proctor. & M. the King v. Lee. | 

2 — 332 4. Upon a Mandamus to the Commiſſary of York to admit Mr. Dry-. | 
ONE den a Deputy-Regiſter under Dr. Sharp; It was objected, chat the Writ 
did nor lie tor an Eccleſiaſtical Officer, becauſe he is under the Enquiry and 
Cenſure of his proper Judge; nor for a private Officer, becauſe he may 

have his Action on the Caſe for a Diſturbance, or an Aſſize, in Caſethe 

Place be a Freehold ; And herein was cited the Caſe of Lee, and the ex- 

preſs Opinion of my Ld. Holt therein, that a Mandamus did not lie for 
a Deputy Regiſter ; The Court held, that this Writ lay for a Regiſter, 
an Officer much leſs ſpiritual than a Prebendary, or the Degree of Dr. in 

Divinity; Alſo this Mandamus is at the Suit of Doctor Sharp, and ſets 

forth his Title to the Office of Regiſter Exercendum per ſe vel ſufficient 

deputatum ſuum; and that the Commiſſary had refuſed Mr. Dryden, 

whom he appointed his D ; and that therefore the Mandamus was 

well awarded, becauſe he no other way to get his Deputy admitted. 


3 New. Abr. 531, 532. 

(G) To reſtore &c. to Offices &c. in general; And 

| Pleadings. F 
3; tn — "0 Conſtable choſen and ſworn in the Leet according to the Cuſtom, 
Raym. 12. Vas diſplaced by the Juitices, and another elected by them was 


Paſch. 13 ſworn in; Whereupon thoſe of the Hamlet, according to their Cuſtom, 
Car. 2. in did again chuſe their former Conſtable, and diſplac'd the other, which 
Stamp's Caſc other [or ſecond Conſtable] pray'd a Writ af Reſtitution; But the dif- 
lacing the firſt Conſtable was held unlawſul, and the other choſen by the 

Jute to be removed; And this being agreed by the whole Court, uo 

rit of Reſtitution was granted ; Bur rhe firſt Conſtable was ordered to 

be reſtored. Buls. 174. Trin. 9 Jac. Conſtable of Stepney's Cale. 


2. It 
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lr will not lie to reſtore a Man to be Clerk of rhe City Works ; But Cited Comb, 
1yn Ch. ]. faid, that in this Caſe the Court knew not without Informa- 587. 


A 4 
tion what the Office was, and ſo cannot be Judges whether the Return of 1 8. 


e City be ſufficient or not if a Mandamus ſhould be granted; But he Mandamus 
bought a Mandamus would lie in two Caſes: 1. to reſtore to an Office was lately 
which concerns the Execution of Fuſtice. 2. It the Office or Degree be for granted to 


reſtore one 


Publick Good; And bid them to move it again it they pleaſed. 2 Sid. Smith to the 
10 Mich. 1658. the Caſe of the Clerk of the City of — Water- Office of 
Works. 921 Clerk of the 

192 3 | 157 = | City-Works : 
ſt appearing by his Affidavit, that the Office was an ancient Office eſtabliſhed time out of Mind to ſurvey 
Taff orksand Edifices of the City, and to ſee that all the City-Buildings were well done; and to ſign the 
Workmen's Bills, and that he was admitted into this Office with the Fees belonging to it, quamdiu ſe 
dene geſſerit; and that there was an Oath of Office taken by him, and the Oaths to the Government; 
For the Court held, that tho there was ſomething here that looked like Service by the Nature of the 
Employment, yet there being an Oarh of Office, and Oaths to the Government to be taken, theſe import a 
publick Office, for which a Mandamus is proper. 3 New. Abr. 532. 


. A Writ of Mandamus will not be granted t call one to the Bar who B. a Barriſter 
had fudied the Law 7 Nears ; For there is no Perſon to whom the Writ 25 ans 1 
{ould be directed. Admitted. Raym. 69. Hill. 14 & 15 Car. 2. in Town- expelled 50 
ſend's Cale. | Houſe, and 
0 e e eg od his Writ of Reftivurion, an 

Cd for Non- payment of bis Commons, whereupon he by Newdigate prayed his Writ of Reſtitution, and 
we — Mir into Court ready framed, which was directed to the Benches of the ſaid Society; bur 
it was denied by the Court, becauſe there 1s none in the Inns of Court to whom the Writ can be direct- 
ed, becauſe it is no body corporate, but only a voluntary Society, and Submiſſion to Government, and 
they were angry with him for it, and that he had waived the ancient and uſual way of Redreſs for any 
Grievance in the Inns of Court, which was by appealing to the Judges, and would have him do ſo now. 
March. 177. Hill. 17 Car. Booreman's Caſe. 8. C. cited Arg. Sty. 42. 


4. Windham J. thought, that Mandamus's had not ſo great Latitude 
formerly as now ; For by the fame Reaſon that it may now be granted 
to reſtore a Matter or Fellow of a College, it might heretofore have been 
granted to reſtore Abbots, Priors, Monks &c. which never was known 
to have been done; And therefore thought, that where the Parties have 
Franktenement, they may have Aſſiſe, and where a leſs Eftate they may 
have an Action upon the Caſe. Sid. 169. in Middleron's Caſe. 

5. It was granted to reſtore one Middleton to the Office of Treaſurer of 8 . 
the New-River Water, for the regulating whereof certain Perſons were in- nus w 
asg Anno 9 Jac. and amongſt other Om̃cers appointed, this of the granted at 
Ofhze of Treaſurer was one. Nels. Abr. 1145. Mandamus (C) pl. 16.— laſt, and that 


cites Sid. 169. Midd leton's Caſe. | = Court 
aid they 


would diſpute the lying of it upon the Return.——And Lev. 123. S. C. Mich. 15 Car. 2. ſays, that 
Twiſden held that the 3 well lay, but that Hyde Ch. J. thought it did not, becauſe both Cor- 
poration and Office were private; But at length they aſſented that the Writ ſhould go, and they would 


2 * further upon the Return of it; The King v. the Governo.s of the New Water Works, Lon- 
on. | 


6. It was granted to reſtore one Stirling to his Place of Forman in 
the Mint. Sid. 304 Mich. 18 Car. 2. B. R. Mandamus for Stirling to 
the Moniers. e „„ POSE 2 

7. A Mandamus, ſhewing that H.W. was debito modo conſtitur* Secretary 
of the Court's of the Marches, by Letters Patents to be exerciſed by himſelt or 
Deputy; And that the Preſident and Council had put out Luke Clapham his 
puty, being duly conſtituted; they return. OQuod temporeDeliberationisBrevis 
ol Mandamus Luke Clapham was not conflituted Deputy. Per.Cur. tho 'aManda- 
mus does not lie for a Deputy, yet it lies for him who deputes him, either 
to have him admitted or reſtored ; For otherwiſe he may be deprived of 

s Power to make a Deputy. And this Return is ill, that at the time of 
the Writ delivered he was not conſtituted Deputy ; For perhaps they had 
put him out of his Place before the Writ came to them, and therefore a 
A | peremptory 


| andamus. — 07 
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peremptory Writ of Reſtitution was awarded. 1 Lev. 306, 269. nn 
8. Che. 2. B. R. the King v. the Prelident 1 Can} * 
E ; Hoſpital "ORD 
New. 8. It was denied to reſtore a Surgeons to an i2o/pitat ; Becauſe it 
york Foray in the Power of the Court; nor is it a publick Othce. Comb. 41. T0 * 
8. P. 3 New 9. It lies for a Sword-Bearer to the Mayor of Briſtol. Comb, x 45. Mich 
Abr. 532. 1 W. & M. B. R. Roe's Caſe. | 
10. So for a Serjeant at Mace in Cheſter. Comb. 287. Trin. 6 W. &M 3 N 
11. Mandamus to reſtore him to the Office of Clerk of the Peace of & 
The Return was, that the Cuitos Rotulorum of that County was gif 8 
ced, and another conſtituted in his Room, to whom the Clerk o as 
Peace refuſed to deliver the Rolls. He was tor this Misbehaviour indice. 
ed and found guilry, and thereupon was removed from his Office & 
Holt Ch. J. faid, that the Clerk ot the Peace ought to make out all P. 
ceſs which cannot be done without the Rolls; but when they are con. 
leared, he muſt then deliver them to the Cuſtos, but ſo long as they an 
in Proceſs, they are to be with the Clerk of the Peace, and thereſon 
thought it reaſonable that Detendant be reſtored, but the other thre 
Judges contra. 4 Mod. 31. Paſch. 3 W. & M. B. K. the King &c, y, 
vans. 
12. On a Motion to reſtore W. to the Place of Clerk of the Company o 
Butchers in London it was alleged, that this was an Office by Charter i 
which the Plaintiff had a Freehold, and quoted the Caſe of an At: 
an Inferior Court where it goes; But per Holt Ch. J. that Caſe differ, 
For 1. the Office of an Attorney concerns the Publick ; Becauſe it is an 
Adminiſtration of Juſtice. 2. He has no other Remedy; But the princi. 
pal Caſe is altogether private; And if it be a Freehold, Aſſiſe or Caſe lies, 
6 Mod. 18. Mich. 2 Annæ. B. R. White's Caſe. 
13. Mandamus was moved for to reſtore U. to the Place of Approver f 
Guns, and ſetting his Mark of Approver upon the Guns made by the 
Company ; And faid, that ling: uns not mark'd was a Forfeiture of 
their Charter, and that by a By-Law made by them, they had appointed 
him an Approver, but now turned him our. But per Cur. it is a Thing 
in which the Publick has no Concern, nor is there any publick Law for 
it, and therefore out of the Reaſon of a Mandamus. But the Way wil 
to petition the Queen, and ſhe perhaps will order the Attorney Gene- 
ral to bring a Quo Warranto againſt them. 6 Mod. 82. Mich. 2 Annz 
B. R. Vaughan v. 8 Gun- makers in London. 
14. On a Motion for a Mandamus to reſtore the Regifer of the Black: 
ſmiths Company, the Court refuſed ir, becauſe they did not produce their 
Charter, or a Copy of it with an Afidavit; For this being a private Girjs 
ration, they held, they could not take Notice thereof, as they will of 4 
Town &c. without ſuch previous Information. 3 New. Abr. 528. 
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(H) = inforce Things to be done relating to Corporations 


and Pleadings. 
This Caſe is x, HE Office of Ton Clerk of Bedford was granted to one in R 
— 1 veyſion after the Life of the Zown-Clerk' then living, who dit, 
5 K be and another was choſen; yet the Court granted a Mandamus to che = 
Name f verſioner. Nelf. Abr. 1143. Mandamus (A) pl. 3. cites Poph. 196. Audle) 


Audlep v. v. Ivy. 
And 


ov. 33 6 
8 ih not very clear that a Mandamas was granted. And Crew Ch. J. doubted, whether in = 
Caſe Reſtitution could be, and ſaid that all the Caſes mention'd were where the Perſon had once 
ſeſſion 8. C. Noy. 78. by Neme of Judlep's Caſe. And that Audley had Reſtitution. 


2. Ir 


x 
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2. It lies to the Mayor of Colchęſter to ſwear the High Steward choſen 
there ; Per Holt Ch. j. Sty. 335. Mich. 1652. B. R. Col. Baxter's Caſe, 
3. Mandamus upon Removal ot an Officer inay be to him Zo deliver Re- 
ans Ec. which are for Public Fuſtite to the new Officer. Sid, 3 1. Hill. 
12 & 13 Car. 2. B. R. Town Clerk of Nottingham's Caſe. | 

. A Mandamus was ranted to the Mayor &c. of Oxford to make one Afterwards 
Townſend free 9 the City, having ſerved an Apprenticeſhip ro a Taylor the Mayor 


there for ſeven Y ears, and his Maſter refuſing to make him Free. And it 2 41 


was laid, that if the Writ would not lie, it would be a great Diſcourage- binds himſelt 
ment to Trade. Raym. 69. Hill. 14 & 15 Car. 2. 'Townſend's Caſe. an Apprentice 


: Ae tlie ſame, b. 
the Courſe of their Corporation, it to be enrolled; And, that the ſaid Townſend did bind himſelf A 4 
ntice by Indenture to one Colly for ſeven Years; by which he covenanted that he <vould not contract 
"Matrimony during his Apprenticeſhip, and that the Indenture was inrolled according to the ſaid Uſages; 
and that he married within the two firſt Years &c. and afterwards ſerved rather as a Journeyman than an 
Apprentice; It was argued to be an ill Return, becauſe the marrying is only a Breach of Covenant, and 
no Reaſon to bar him of his Freedom, and the other Return of ſerving rather as a Journyman &c. is 
ancertain and not poſitive ; and for this Cauſe Writ of Reſtitution was awarded. 1 5 92. Hill. 15 


& 16 Car. 2. Towvnſend v. Mayor of Oxtord. ——Sid. 107. S. C—— Lev. 91. 8. 


5. Mandamus to L. ow of 'Trevena Beſeney, to ſwear M. into the The Repor- 
Office of Mayor there, he being elected by the ſaid Borough; L. returns, * 4055 that 
that before rhe iſſuing the ſaid Writ, viz. 31 Car. 2. He hol, „ 


: 
* 


eive, and 
removed from the Place of Mayor, aud one W. A. was then choſen, admitted — * the 
and ſrorn, and from that Time was and is ſtill Mayor Burgi Prædicti, and Time when 
by Reaſon of his Office hath the Cuſtody of the Common Seal, and thereupon the Cauſe 


L. could not reſtore him; It was argued that this Return was ill, becauſe it 888 


is not returned, that the new Mayor Amy was debito Modo Electus, and it Opinion that 
may be he was choſen out of Time and not according to the Charter, and the Return 


Returns muſt be certain, and not taken by Implication, becauſe the Part rows fi 
ouſted has Liberty to reply to them; and of this Opinion were two Juſ- by Implic 1 


tices; but two other Judges held, that it thould be intended, that he was on. Ibid. — 


duly choſen. Raym. 365. Paſch. 32 Car. 2. B. R. Manaton's Caſe. — Horan 
| the Wayor 

of the Borough of Saltaſh, a like Return was made, and it was reſolved by the whole Court, 1 
the Return was inſufficient, becauſe it dies not anſwer the Gift of the Writ, For by ſuch Return any 
Officer may be kept out; becauſe the Party may procure another to be choſen before the Party elected 
can procure a Writ; and therefore the Defendant ought to have returned, that MH. never was elected, 
ard ſo M. might have had an Action for his falſe Return; und ſo a new Writ was awarded to the old 
Mayor to ſwéar and admit the Plaintiff. Raym. 431. Paſch. 33 Car. 2. Veale v. the Mayor of Sal- 
taſh in Corn wal. S. C. 2 To. 177. Mich. 3; Car. 2. by Name of the King v. Stephens. 

Holt Ch. J. calls this a ſtrange Caſe, and ſays that it is contrary to ſubſequent. Reſolutions. 6 Mod. 
399. in Caſe of the Queen v. the Mayor of Hereford. | 


6. Mandamus to the Jurates of Rye to ſwear T. Mayor. An inſufficient 
Return was made by the minor Part of the Jurats by Deſign, whereupon 
a peremptory Mandamus iſſued, and T. was ſworn ; afterwards a Manda- 
mus was prayed to ſwear one Crouch, he being faid ro be lawtully choſen ; 
but it was denied by the Court, nor would they admit an Examination 
which of them was lawtully choſen ; For after a peremptory Mandamus 
granted and executed, the Court will intend him to be lawful Mayor till the 
Matter is tried in an Actiun. And in this Caſe the Parties coniented ro 
it at Bar in a teigned Action. T. Jones 215. Trin. 34 Car. 2. B. R. 
The King v. Turner. 6 x 

1. 1&8 W. 3. cap. 34. Enacts, that Every Quaker, who ſhall he 
quired upon any lawtul Occaſion take an Oath &c. ſhall, inſtead of the 
ulual Form, be permitted to make his ſolemn Affirmation or Declaration; 
Froviſo, that no Quaker or reputed Quaker ſhall by Virtue of this Act 
* qualified to give Evidence in a Criminal Cauſe. &c.. or bear any Office 
" Place of Profit in the Government. Upon a Mandamus to the Mayor 
Lincoln, to admit one Morrice to his Freedom in that City, he having 
as an Apprenticeſhip there; the Mayor return'd amongſt other Things, 
- there was a uſual Oath to be taken by every one before the Mayor 
de. before Admiſſion to his Freedom, and that M. oftered to me the 
4 | | OL1emn 
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Mayor had the Return was, that upon the Election &c. E. had 18 Voites, and tht 
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ſolemn Affirmation and Declaration, and that he was 4 Quaker, and ;, 
fuſed to take the uſudl Oath according to the Cuſtom of the ſaid City, which 
they ſet forth in hæc Verba; hat to be & Freeman of that City js ay Offie 
ed Place of Profit in the Government; and that there is a Cuſfom 
there for every Freeman to vote in the Election of two Cirizen, 
to ſerve in Parliament, and to have Paſture for three Horſes in 11, 
Common &c. The Queſtion was, whether the Freedom of this City was 2 
Place of Profit in the Government; it was inſiſted, that it was, becauſe 
ir intitles him to vote for Repreſentatives in Parliament; but it was an. 
{wer'd, that was not a Place of Profit in the Government; it is only , 
Qualification or Privilege to agree or conſent to the Perſon who ſhall he 
his Repreſentative in Parliament; Per Cur: This M. hath a precedent 
W and Quakers are uſually admitted in London upon their ſolenn 
Affirmation, and fo in this Caſe. 5 Md. 402. Paſch. 10 W. 3. The King 
v. Lincoln Mayor. | 5 

8. Mandamus &c. to the Company of Surgeons to chuſe Officers ; they 
made a Return under the Common Seal, and a Rule was moved for and 
granted to file an Informarion againſt ſome particular Perſons of the Com- 

pany tor that Return. And Holt ſaid, they muſt proceed by Way of In- 

formation, becauſe it being a Matter which concerned publick Govern: 
ment, no particular Perſon is ſo concern'd in Intereſt, as to maintain 
an Action; and the Information muſt be againſt particular Perſons, tho 
the Return be under their Common Seal; For there is no other Way to 
try the Right, and if there is a VerdiEt tor the King, a peremptory 
Mandamus muſt go, but perhaps they ſhall ſer bur a ſmail Fine. 1 Salk. 
374. Trin. 1x W. 3. B. R. The Caſe of the Surgeon's Company. 

9: Mandamus reciting, quod cum they oughr yearly to chuſe 7wo Bai. 
liffs out of thoſe who had not been Bailiff tor three Years betore, ideo, 
they were commanded to chuſe &c. They return their Charter to be 1 
chuſe two ex Aldermannis, and that they had choſen two Secundum Forman 
& EffefFum of their Charter generally; and this was held ill, for they ſhould 
deny their Conſtitution to be as ſer forth in the Writ, or ſhew a Com- 
pliance with it, whereas they have acted according to a Conſtitution {et 
tofth in the Return different from the Writ without denying th Suppyſal ol 
the Writ. 2 Salk. 431. Trin. 11 W. 3. B. R. The King v, the Bailit 

| and Burgeſſes of Malden. | 3 
But if the 10. Mandamus to ſwear one into the Office of Town-Clerk af Hereford; 


2 2 Party who ſued had but 17 Vvices, and that he ſwore in B. Per Cur. it Is 
Fafo, and a bad Return, becauſe it is argumentative, when it ſhould be expreſs that 
that the Par- he was not elected; and Holt Ch. J. ſaid, that the Caſe in“ 2 Jones 177. 
707 HON is a ſtrange Caſe, and contrary to ſubſequent Reſolutions. Mod. Caſes} 
* Teaete 309. Mich. 3 Ann. B. R. The Queen v. Mayor of Hereford. 

hoſe, 1 | ; 

— aue Per Holt Ch. J. Ibid.-— * The King v. Stephens; als. Veales Caſe, 


11. Mandamus to admit Dunch to be an Alderman of Norwich; tle} 
return, that he was elected Alderman by the Ward, but 1 41 by the Mayit 
&c. becauſe he had not received the Sacrament within a Tear next before bs 
Election, and that he was turbulent and factious, «nd pooe bis Elli 
by Bribery, and that Non fuit electus; The Court agreed that ſeveral Caules 
might be returned, and that either Not qualified or Not elected had _ 
a N Return; but Holt Ch. J. queſtion'd, whether the Bribery * 
make the Election void, becauſe it did nor appear to be an Office 7 
concerns the Adminiſtration of Juitice, and within the Statute * 1 
The whole Court agreed, that as ſoon as D. was choſe by the W 4 
was an Election, and that there being but one Perſon ſent to the Court 0 1 
dermen, they did not chooſe but approve only, and that before Approbas on 
Flefion was compleat. So that the Return is repugnant, and the Court al 
not tell what to believe; For at firſt they admit an Election and a 1 


8 Or 1.4 2 Mc 


Mandamus. 


t; and yet at laſt return that there was no Election at all; and a pe- 
4 tory Mandamus Was granted. 2 Salk. 436. Paſch. 5 Ann. B. R. the 
9 v. che Mayor &c. of Norwich. D | 
EE A Motion was made for an Information in Nature of a Quo War- 
ranto againſt 4 Common-Council Man of Briſtol for refuſing to rake upon 
himſelf the Office after he was choſen. But the Court denied the Motion, 
ol laid their Remedy was to proceed by their By-Laws, in order to 
compel him, he nor being ſuch a publick Officer as a Sheriff &c, bur if 
chey had applied to the Court for a Mandamus they ſhould have had ir. 
II Mod. 142 Mich, 6 Ann. B. R. the Queen v. Hungertord. 11817 

13. Where a Mandamus was granted to oblige a Corporation to proceed 
1 the Election 4 Capital Burgeſs, and being afterwards moved, that a 
Day ſhould be fixed for the Election, that all Parties might have Notice; For 
char otherwiſe: the Perſon obtaining the Mandamus might ſteal an Elec- 
tion by Surpriſe; the Court refuſed to grant the Motion, and held, that 


+beir Power was only to command an Election, but act to ſubſcribe the Man- 


ner of it, which was leſt to the Law, and which muſt make it good or 
bad accordingly. 3 New. Abr. 528. . 

14. It is uſual to grant a Mandamus to Magiſtrates to deliver the En/jgns 
of their temporal Offices. Arg. 8 Mod. 28. Hill. 7 Geo. in Caſe of the 
Dean of Trinity Chappel in Dublin. 1 10 0 Te, 

15. 11 Geo. 1. cap. 4. S. 2. Enacts that if in any City Sc. no Election 
e made of the Mayor Ec. on the Day, or within the Time appointed by Char- 
ter or Uſage, and no Election ſhall be made purſuant to the Directions pre- 
ſcribed by this AF, or ſuch Election being made ſhall afterwards become void ; 
it ſpall be lauful for the Court of K ing's Bench, on Motion made, to award a 
Mandamus, requiring the Members of ſuch City &c. having a Right to vote, 
to aſemble themſelves on a Day and Time to be prefixed in ſuch Writ, and to 
proceed to Election, or to fignify to the Court good Cauſe to the contrary ; and 
thereupon to cauſe ſuch Proceedings to be made as in other Caſes of Mandamus 
for the Election of Officers of Corporations ; and of the Day and Time ap- 


pointed by the Writ, publick Notice in writing ſhall, ey ſuch Perſon as the ſaid 


Court ſhall appoint, be affixed in the Market-place, or ſome other publick Place 
6 Days before the Day appointed, and ſuch Officer ſhall preſide in th: Aſſembly 
as ought to have NG at the Election of ſuch Mayor c. in Caſe the Elec- 
tion had been made on the Day herein preſcribed. a | 
S. 3. In Boroughs and Towns corporate, where the Mayor, or other Chief 
Officer is to be nominated or ſworn at a Court Leet, or ſome other Court, and it 
happens that no due Nomination or ſwearing of ſuch Mayor c. ſball be made 
it ſhall be lawful for the Court of Kings Bench upon Motion to award a Man- 
damus, requiring the Lord or his Steward, or other Officer, to hold ſuch Court 
Leet, or other Court, at ſuch Time as ſhall be judged proper by the Court of 
King's Bench, or to ſignify to the Court good Cauſe to the contrary, and there- 
upon to cauſe ſuch Proceedings to be made as in other Caſes of Mandamus for 
bulding of any Court, and of the Time appointed by ſuch Writ for holding ſuch 
Court publick Notice in writing ſhall, by ſuch Ferſon as the Court of King's 
Bench ſhall appoint, be affixed in the Market, or ſeme other publick Place 6 
Days before the Day appointed ; and where a Nemination 0 wir” roy in order 
to the Election of any Mayor Gc. is to be made at ſuch et, or other 
6 ger ſuch Nomination made, all other Acts neceſſary to ſuch Election 
be do 
chien had been made on the Day next after the Expiration of the Time pre- 
/cribed by Charter or Uſage. 7 | 4 N 7 # | 4 


ne at ſuch Ajembiy, as the ſame ought to have been done if ſuch E— 
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Mich. £0: 1. JD Y the Statute 1 N & 2. 31 it is enacted, that if any Governyy 


Adjoruatur. 


. =» 


(H. 2) To inforce Things to be done telating 50 Cullege 


Head, or Fellow of any College or Hall in either d the Univer- tic 
fhau neglett or refuſe to take the Oaths &c. for 6 Months after 1 Ay ut & 
that then the Government &c; and Fellowſhip fall be void. Nen 
Fellows of St. John's College in Cambridge had not taken the Oaths pur. 
ſuant to the Statute, and thereupon 4 Mandamus was directed to Hum. 
phry Cower, the Head of that College, ſetting forth the Statute, and thy 
tuch Fellows had not taken the Oaths and that they {ill continued in 
their Fellowſhips ; therefore by this Writ they were commanded to u. 
move them, vel cauſam nobis ſignificetis: They return that the College was 
founded by Margaret Counteſs of Richmond ; that the Biſhop 45 Ely for the 
Time being was by her appointed Viſitor &c; It was objedted, that this is 
remedial Writ ; that no precedent can be produced Where it hath been 
granted to expel Perſons, but always to reſtore them to Places of which 
they had been deprived, and that it will not lie where there is a boa) a1 
proper Viſto? ; ſed per Holt Ch. J. the Viſitor is made by the Founder, and 
is the proper Judge ot the Laws of the College; he is to determine Offences 
againſt theſe private Laws; but where the Law of the Land is diſobeyed 
(as it is in this Caſe) the Court of King's Bench will take Notice there. 
of notwithſtanding the Viſitor, and the proper Remedy to put the Lay 
in Execution is by a Mandamus. 4 Mod. 233. Mich. 5 W. & M. B. R 
St. John's College's Cafe (in Cambridge.) a | 


4 Mod. 260, 2, Mandamus to admit Mr. King to the Place of a & hr is St. John“ 


Hill. 5 M. College in Oxford, being nominated by the Mayor of Briſtol, to whom that 
4 * * Ge Right pro hac vice &c. doth belong; the Subſtance of the Return wa 
tur. —Ibid. that the College was founded by Sir Thomas White, that the Biſhop of 


368. Mich. 


W inchetter tor the Time being was the local Viſitor; that after the M. 


CW. & M. nination 4. Mr. King by the Mayor of Briſtol, the Preſident of the Colle 


B. R. adjor- 


natur. 


and 10 Fellows aſſembled to conſider of his Ofialiſcations, and that upon I 
1 it was their Opinion, that he had committed ſeveral Facts ny a 
th good Manners ; he was therefore refuſed as incapable &c. The better 
inion was, that this Return was too general, for there was no particultr 
Fad returned, fo that it was impoſſible to try the Truth of it in a coll 
teral Action. 4 Mod. 368. Mich, 6 W. & M. B. R. the King v. 8. 
John's College in Oxford. 


Mich. 10 W. 3: The Counteſs of Clare founded Clare-hall in Cambridge, and pu 


3. adjourna- 
Tur. 


the Maſter and Fellows under the Power of the Chancellor of that Uni- 
verſity for the Time being, whom ſhe appointed Viſitor; afterwards one 
Mr. Dickens added a Fellowſhip to the Foundation, to which one Jennings 
being choſen Fellow, and the Maſter refuſing to admit him to it, he brougit 


a Mandamus to the ſaid Maſter and Fellows, who return the local Statutes, 


one of wkich was, that the Majority of the Fellows, and the Maſter ſou 
chuſe a Felliw ; and that the Maſter (Dr. Blythe) did not conſent 10 chuſe 
Mr Fennings ; then they return ſeveral Offences mentioned in thaſe Statutss, 
and that the Foundreſs did appoint the Chanceller to be Viſitor in omnibus &c. 
It was inſiſted that this Return was good, and that Mr. Jennings was 
never duly elected, becauſe by the Statutes of rhe Place, the Maſters 
Conſent was abſolutely neceſſary, and here he never conſented; beſides tit 
Examination of this Matter doth not belong to B. R. becauſe the Four 
dreſs hath appointed a Viſitor; all which is very true, in Reſpect to the ol } 
Foundation by the Counteſs of Clare (viz.) that the Fellows ſhall be ſub- 
ject to ſuch Reſtrictions and Limitations as ſhe harh preſcribed by bet 

ratutes ; but the mew Fellowſhips ereffed by Mr. Dickens ſpall not be ſwo- 
ject to thoſe Reftriftions impoſed by the Foundreſs, therefore the better Opin 
on was, that a peremptory Mandamus ſhould go. Nels. Abr. 1154 1135 
Mandamus (D) pl. 12. cites 5 Mod. 421. Jennings's Cafe, Whether | 


_— 


2 


— Mandamm. 


Whether a Mandamus will lie 20 4 Viſitor to compel him to execute his 
uiſdidion was ſaid by my Lord Hardwick in Dr. Bentley's Caſe, 
ill. 9. Geo. 2. not to have been determined, tho a Rule tor chat Pur- 

ſe to ſhew Cauſe, was made 12 Ann. and he ſeemed to think, thar if 
this Power of a Viſitor be n yet it is Forum Domeſticum, 
and not any publick Juriſdiction, or rather a Deciſion of the Founder, 
er upon his o private Charity than any Juriſdiction at all. 3 New. 
1 1p Geo. 1. cap. 13. F. 13. EnaQts that if any Head of a College or 
Hall in either 7 the Univer/ities Etc. refuſes to admit ſuch Perſon as is nomi- 
uated by the King to ſucceed ſuch Perſon as have refuſed to take Oaths ap- 
pointed to be taken by this Ad within the Time therein limited, the King's 
Bench may iſſue out a Mandamus to the V ifitor to admit ſuch Tons: | 

6. Where the Biſhop of Ely procured a Mandamus to the Vice-Maſter 
of Trinity-College Cambridge to compel him to execute a Sentence De- 
privation pronounced by the Bifhop againft Doctor Bently Maſter of the 
ſaid College, and which Sentence he Vice-Maſter by the Statutes of the 
College tas obliged to execute ; and it appearing on the Face of the wy 
that the Biſhop himſelf was general Fier, and that therefore it belonged 
to him to inforce the Execution of his own Sentence, the Court of B. R. 
quaſhed the Writ, being a Matter in which they had no Right to inter- 
meddle, there being a proper Viſitor. 3 New. Abr. 529. 


3 2 * 8 P4 n 1 * mY 


— 1 4 * WS — * 


(fl. 3) To inforce Things to be done relating to Spiritu- 
al Courts, and Pleadings. 


1. Man made his Executors of Goods in Virginia and died; the Hale Ch. J. 


Executors refuſed, and the next of Blood prayed Adminittrati- _ 8 


on to be granted according to the Statute of 27 H. 8 and the Ordinary Writ tho! 
refuſed, and for this they came into B. R. and prayed a Mandamus to com- the Opinion 


mand them to grant Adminiſtration to the next of Blood according to the Sta- has been fo; 


| . . | but Sir 
ture, and per tot. Cur. a Mandamus was granted; For this Court has Ju- William 


riſdiction of all other Courts, as well in Caſes of Misfeaſance, as in Caſes Jones ſaid it 


of Nonteaſance, 2 Sid. 114. Mich: 1658. B. R. Anon. — Sir 

| — | Sorge 
$ands's Caſe after great Debate. Vent. 188. A Mandamus was moved for to the — of 
the Biſhop to grant Adminiſtration to B. the Caſe was, that Adminiſtration had been committed to one 
who died, and made an Executor, who would have had it committed to him and not to the next of Kin 
to the Inteſtate. Holt Ch. J. ſaid, it cannot be, but it muſt be committed to the next of Kin to the In- 
teſtate ; and granted 4 Mandamus for that Purpoſe. 11 Mod. 137. Mich. 6 Anne B. R. Anon. 


2. A Mandamus was moved for to the Spiritual Court to deliver to the It lies to the 
Her of the Deviſee a Will of Land, which Was proved there 14 Tears fince in > 3 de 
Common Form, which they reſuſed to deliver unleſs the Heir would ob- ſiver a Will 
tain a definitive Sentence, which would coſt 10 1. but the Court doubted proved there 
whether to grant it or nor, becauſe no ſuch was remembered to have been ber Teſtes, to 
ever granted; and therefore ſaid, that if Precedents of Mandamus in ſuch ns ew 
Cale cannot be produced they would not grant ir, but that the Party ma 289. Trin. 6 
have Action upon the Caſe it he will. Sid. 443. Hill. 21 & 22 Car. 2. B. W. & M. B. 
R. Sabine's Caſe. * R. Anon. | 

3. A Mandamus was prayed to the Eccleſiaſtical Court to fwrar two Mandamus 
Church-wardens elected by the Pariſb, ſurmiſing chat ſo was theCuffors in that te the Arch- 


lace, but that the Biſhop's Officers had retuſed to admit them, upon pre- monomer Ir 
lence that the P arſo n __ 3 pO Norwich, to 


t to chooſe one; and it was granted; I Vent. ſwear a 

115. Paſch. 23 Car: 2. B. R. Anon. „ 3 

; 16415 en, ſuggeſt- 

ge of em, that the Paviſborerz are to chooſe the Church-wardens, and that the Archdeacon refuſed him, 
de was Choſen according to Cuſtain ; the Archdeagon nettuned, that Nen ſbi con ſtat, that there was 

70 fuch Cuſtom: (which Form is not allowable; For it ought to be Poſtive, on which an Action might 

brounded) and that by the Canon the Parſon Is to chooſe one &c. The Court ſaid, that Cuſtom will 

| N 1 


204 Mandamus. 
vail againſt the Canon, and a Church-warden is a Lay Othicer, and his Power enlarged by ſererat ag F 
Parliament, and that it has been reſolved, that he may execute his Office before he is ſworn, tho; 
convenient that he ſhould be ſworn, and if the Plaintiff here were ſworn by a Mandamus ke 8 i 
they adviſed him to take heed of diſturbing him. 1 Vent. 267. Hill. 26 & 27 Car. 2. B. R 1 R. 


4. A Mandamus was moved for to be directed to the Fudge of the Pr 
rog ative Court to command him zo proceed in proving a Will, againſt which 
a Caveat was entered; and the rather, for that the Will was nor contro. 
verted but the Probate ſtopped tor a collateral Cauſe ; and the Mandamy, 
was granted by three Judges abſente Hale, Note, the Suggeſtion for the 
Mandamus was brought into Courr and read before the Mandamus grant. 
ed. Raym. 235. Mich. 26 Car. 2. B. R. Dunkin v. Mun. 

5. A Mandamus was granted 10 Prove a Will in Common Form, ang 
have a Probate under Seal. 2 Show. 48. Paſch. 31 Car. 2. B. R. Anon 
cites Fitzh. 202. Sty. 22. Dunkomb's Caſe. _ > OE wank 

6. Mandamus was prayed to the Eccleliaitical Court to grant a Proba 
of a Writ under Seal &c. 'The Caſe was thus: An Executor named in the 
Will had taken the uſual Oath and then refuſed, and afterwards a Cava 
being entered, and J. S. endeavouring to get Adminiſtration &c, der, 

the Will under Probate, and the Executor conteſted the Adminiftration to J. 
K. which the Eccleſiaſtical Court adjudged againſt him, ſuppoſing mt: 
was bound by his Refuſal; thereupon he appealed to the Delegates, and 
afterwards moved for this Mandamus, which was granted; For having 
taken the Oath he cannot afterwards refuſe, and that Court had no farther 
Authority; and the Caveat did not alter the Cafe. 1 Vent. 335. Paſch 
31 Car. 2. B. R. Anon. yu” „ 
7. Mandamus to Sir Thomas Exton, Commiſſary to the Dean and 
Chapter of St. Pauls London, to ſwear Edward Carpenter one of the 
Church-wardens of Stoke Newington in Surry, the Doctor finding that 
there was a Diſpute between the Parſon who claimed a Right by the Canon 
ro chooſe one, and the Pariſhioners who claimed a Right by Cuſtom 
chooſe both, and therefore to ſave himſelf from a Contempt, and that he 
might not be liable to an Action for a falſe Return, he returned the Fi 
after this Manner, that there was a Suit depending in the Spiritual Court, 
between the Parſon and the Church-warden choſen by him, and the 
Church-warden choſen by the Pariſhioners ; then he ſets forth their Allega- 
tions on each fide, which were admitted by the Court, and that the Pariſh: 
ioners produced Witneſſes to prove the Cuſtom of chuſing two Church. 
wardens, and a Day was appointed for a Proof, but that they neglefted 
to have them then examined, and that the Court was ready to give Sen- 
rence for the Right of the Parithioners when they ſhould prove the Cul- 
tom; then he certifies that he gave the Oath of Church-warden to one uf 
thoſe who was choſen; but this Court awared a Mandamus to ſwear the 
other, becauſe the Spiritual Court cannot try this Cuſtom as alleged in the 
Return, Raym. 439. Paſch. 33 Car. 2. B. R. Carpenter's Caſe. 

8. Mandamus to the Precentor and Canons of the Cathedral of St. 
David to Admit Dr. Owen to be a Canon there; a Cuſtom was alleged that 
Time out of Mind the Precentor and Canons (no Canonry being void) ha 
uſed to chuſe one to ſucceed to the next Avoidance and to enter his Name 
in the Regiſtry by the Name of Supernumerary, and that he who was (0 
choſen ought to be admitted to the next Vacancy ; and that he was choſen 
Supernumerary, and after wards a Canon died; and that rhe Precentor 
Canons being requeſted refuſed to admit him; it was objected againſt the 
Mandamus, that the Office of Canon was meerly Spiritual, and of Ec- 
cleſiaſtical Cognizance ; and on the other Side it was inſiſted, that the 

Party had no other Remedy, but by a Mandamus; but the Court deliver. 
ed no Opinion as to this Point; but the Mandamus was denied, becauſe i 
is a ridiculous Cuſtom to ele& where no Canonry was Vacant. 2 Jones 19. 
Paſch. 34. Car. 2. B. R. Dr. Owen v. Dr. Stainbow. 
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Y It doch not lie to reſtore a Pariſh Clerk twho tag Nears in the Office, A Man da- 
1; never ſworn, and therefore turned out by the ſucceeding Parſon ; Bit mus was 

he Court granted a Mandamus to fear him, and then he might take his 5; wang - 
Remedy againſt the Parſon; For it is a temporal Office, and he hath no Fiſh Clerk 85 
Authority to diſplace him. Nels. Abr. 115 1. Mandamus (B) pl. 5. cires 52 being elecr- 
March 101. | ed by the Pa- 


VVV I i * 
and diſplaced by the Parſon. 11 Mod. 221. Paſch. 8 Annæ. B. R. Kid v. Doctor Watkinſon. 


10 Mandamus to the I of Dr. King the Archdeacon of the Non fuit E- 
Dioceſe of London, to {wear J. 8. Churchwarden of C. being elected by a ry os 
che Inhabitants according to the Cuſtom of that Pariſh ; Defendant re- 8 
turned, that it did not f to him per aliquod Scriptum that J S. was Ibid. cites 
ally elected; And char the Biſhop of London had inhibired Dr. King, the King v. 
and any Perſon acting under him to ſwear this J. S. and therefore he White. 
could not ſwear him, and that the Mandamus did not ſet forth that C. was 
within the Dioceſe of London. It was anſwered, that tho' the Mandamug 
does not preciſely mention C. to be within the Dioceſe of London, yer 
when the Return mentions that the Biſhop of L. had inhibired tde Arch- 
deacon &c. that is ſufficient to ſhew the Court that it was within his 
Dioceſe ; therefore a peremptory Mandamus was granted. 8 Mod. 325. 

Mich. 11 Geo. the King v. Singleton. 

11. Mandamus to the Chancellor or Surrogate of the Biſhop of Cheſter 
to ſwear a Churchwarden into his Office, who returned, that the Perſon was 
wt duly elected, and thereupon an Action on the Caſe was brought againſt the 
Chancellor, in which the Plaintiff declared, that he was duly choſen &c. 
and that the Defendant refuſed to ſwear him; thereupon the Plaintiff mov- 
ed for a Mandamus to ſwear him, and it was granted; then he alleges, 
that he offered himſelf to the Chancellor to be ſworn, who refuſed and 
made a falſe Return of the Mandamus, (viz.) that the Plaintiff was not 
duly elected, quorum pretextu he was deprived of his Office. Nels, Abr. 

1146. Mandamus (A) pl. 22. cites 2 Lutw. 322. | 

12. Mandamus to the Archdeacon to ſwear a Church-warden being du- The Return 
ly elected, who returned, that he was Pauper lactarius & ſervus minus ha- oy theArch- : 
tilis &c. and rhereupon a peremptory Mandamus was awarded; For a . en #5 


as here, and 
Churchwarden 1s a rempor x 


, 
1 
L 
i 


Officer, he has the Property and Cuſtody of the that the Per- 
Pariſh Goods, and as it is at the Peril of the Pariſhioners, ſo they may truſt ſon choſen 
whom they think fit; And the Archdeacon has no Power to elect or con- Was »nft to F 
noul their Election. 1 Salk. 166. Hill. 8W. 3. B. K. Morgan v. Archdeacon 5 | 
ot Cardigan. i ; o he could 
| not ſwear 
him; wherepuon a peremptory Mandamus was 22 For being appointed by the Pariſh, they are 
3 bim 12 Mod. 116. Hill. 8 W. 3. ſcems to be S. C. by the Name of the King v. Rees 

393.S.C. 

13. Mandamus to the Spiritual Court o grant Adminiſtration to F. &. 
Who, as he ſuggeſted, was next of Kin to the Inteflate : This Mandamus 
being granted, was afterwards ſuperſeded, becauſe J. S. being formerly 
ited, refuſed to come in; whereupon another of Kin ſued for Admini- 
ration, but was oppoſed by one who pretended there was a Will, which 
Matter was ftill depending, and theretore till that was determined the 
Judge could nor obey this Mandamus. And by Holt Ch. J. there is a 
Difference where there is a Controverſy, and where there is xo Controverſy. 
In Caſe of no Controverſy we grant a Mandamus upon a Suggeſtion that 
J. S. died inteſtate, and that I. S. is next of Kin, and if it be falſe they 
may take Iſſue upon it; But where there is a Controverſy we will not 
pat a Mandamus till the Controverſy be determined. For ſuppoſe the 
Will nould prove good, what then will the granting Adminiſtration ſig- 
ily? 5 Mod. 374. Mich. 9 W. 3. Anon. F rw 3 3 4 
is Mandamus was granted to admit an Executor to prove a Will, which He was Ex- 

the Spiritual Court refuſed unleſs he would give Security, it being ſuggeſt- ecutor in 
al that he was inſolvent, and had a Legacy by the Will. Upon a perempto- 1 r ; 
7 Mandamus being granted a Bill was filed in Chancery in behalf of the Mod. 205. S. 
Nur Legatees, being Infants, and the Court injoined him from intermed- C. where 
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it ſeems to ling with the Aſſets any farther than to ſatisfy his own Tears. P. 
pany 2 * 3 Fairy he is but a 7. 1 for the Infants; 400 where a Trot LAT 
ö n compel him to give Security before he ſhall enter un 
Wär. on the Truſt. Carth. 458. Mich. 10 W. 3. B. R. the King v. Sir Rich 
O— CO d fe 4. and B. Churchward 8 
15. Mandamus 70 ſwear A. and B. Churchwardens, ſuggeſting t 
were debito tmodo elefFi ; The Return was, that they —4 9 rOs 2 
electi; It was objected, that it ought to be in the Disjunctive, Nec eorun 
alter electus fuit ; Bur per Holt Ch. I. it was reſolved, that one cannot h 
ſworn upon this Writ ; For either both are choſen, or the Writ is miſcon. 
ceived. 2dly. Where the Writ is ro ſwear one debito modo ele 
here a Return that he was not debito modo electus is a good Return. 5 
it is an Anſwer to the Writ. But where it is to ſwear one electus Church. 
warden, there Quod non fuit debito modo electus is naught ; Becauſe i 
is out of the Writ and evaſive. 2 Salk. 433. Mich. 1 Anne B. R. the Queen 
v. Twitty and Maddicor. 5; 
16. Mandamus to the Official of &c. to ſwear A. and B. Churchwardn; 
of the Pariſh of &c. The Return was, that they were not duly choſen ; Buy 
peremptory Mandamus was granted, becauſe the Official ſhould have con. 
plied with the Writ as far as he could, and have ſworn one of then, if 
the Truth was that one of them was duly choſen ; or elſe he ſhould te. 
turn that neither of chem was choſen ; For if the Pariſhioners claim 3 
Right to chuſe two, he ſhould have made a ſpecial Return of it, and tha 
the Perſons choſen had an equal number of Votes, that the Parſon had cho 
ſen his Man, and that he could nor ſwear either of them choſen by the Pa 
riſhioners, becauſe they had an equal number of Votes, and ar laſt, by 
Direction of the Court, they agreed to try the Cuſtom in a feigned ac 
tion. 6 Mod. 89. Hill. 2 Ann. B. R. the Queen v. Guy. 
17. Mandamus was granted to admit Mr. Faulkes Apparitor General w 
the Archbiſhop of Canterbury. 3 New. Abr. 531, 532. Cites the King v. 
Doctor Betteſworth. 5 1 
, 18. A Mandamus will not lie to oblige the Ordinary to graut Admin 
ſtration Durante minore ætate of an Enfant to the next of Kin, this being 
A Matter out of the Statutes, and therefore diſcretionary in the Ordinary 
to whom to grant it, and if in ſuch Caſe he grants ir to an improper Fer- 
ſon, or inſiſts upon unreaſonable Security, the Redreſs muſt be by Appeal, 


and if in the laſt Inſtance there be any Remedy at Common Law, i 
mult be by Prohibition. 3 New. Abr. 535. 1285 
(I) To inforce Things to be done relating to infer 
MY | Courts of Lac. 
S to the 1. X being Owner of Ground ad joining to Newgate Market in Lo 
Court of FN don, had ſome his ſaid Ground laid to the laid Market for tis 


Sand wich, oy Pn F : 1;ament of 
to give Judg- enlarging thereof, and thereupon according to the Acts of 2 ; 
ment in an 19 Car. 2. cap. 8. and 20 Car. 2. prayed Satisfaction from tHe 95 10 th 
Action of a Fury impanniell'd, who gave him Fool. and upon that Verdl 
a ault and Mayor and Aldermen refuſed to enter up Fudgment, and thereupon A. PR 
New Abr. ed a Mandamus to make them give Judgment; And it was granted. Ray 
535. 214. Hill. 23 & 24 Car. 2. B. R. Am herſt's Caſe. 
So a Manda- £13806 | Fae > 385 oo] 
mus to the Sheriff s Court in London to give | final Judgment upon a Writ of 
So a Mandamus to the Bailiff of Andover, to give Fudgment in a Cauſe there depending: but ould G 
this Caſe required an Affidavit of their Refuſal, or elſe it ſhould be preſi „that the * 1 
right. Ibid. oa Mandamus to the Corporation of Liverpool 0 bold an Aſſembly ſor 
publick Buſineſs ; which was making Leaſes.. IbiG. e TER 

2 ES HIP ew 4 : RY 1 2. Di 


Inquiry. Ibid. 36.—5 
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e Debt for Rent in the Court of Cambridge, where upon the Evidence In the Caſe 

the Plaintiff was nonſuited ; the Defendant had ud gment, but the Mayor of 3 

refuſed to exec lie the ſame, taking Security from the Plaintiff fer his Indem- or Ely pars 
wy; whereon a Mandamys Was moyed for 20 that the Mayor ſhould ſhe w ſaid per Lee 
Ciuſe why he ſhould not execute the faid Judgment; But the Court de- Ch. I. that 


| lon, | | he Law had 
nied the Motion, ſeeing he had @ legal Remedy, viz. a Writ de Execu- | 
tione Judicii out of ancery. 12. od. 196, Pan. 10 W. 3. Wilkins v. — —4 
Mitchell. WA. — 


| Paſch. 11 
Geo. 2. Doctor Bentley's Caſe. 


ga_— 


Peace &c. 


M AAndamus was granted 20 Fufices of Prace to gius Fudgment in a Sec 2 Show. 


Man's Caſe upon rhe Statute for Releaſe of poor Priſoners. [+ Trin 31 
Cod. 203. Paſch. 3 W. & M. B. R. Trevannion's Caſe, © 0 eb 


| . is 13.94:1 | 1 | Surry Juſti- 
ces. S. P. but ſays, the Court have always fince refuſed to intermedgle in that Act, but put them to their 

Audita Querela. a | e 

2. Mandamus to inforce a Con/table to return a Warrant for levying Mo- 

ney by Diſtreſs upon the Act againſt Deerſtealers was denied. The Seſſions may 

fine him; And if a Mandamus be F and he duobey, the Court can 


3. Mandamus againf Jaſtices of Peace to iſſue their Precept to inquire of 
lavits of a PForcible Entry was granted. 6 Mod. 1 39. 


4 ,* - 


moved afierwards into another, and kepr 2 new Conventicle in that 729; 5 © 
County, ſuppoſing that he need norqualify himſelf for char County. The then th 


4 A diſſenting Miniſter having gualified himſelf in one County re- 6 Mod. 228. 


him notwithſtanding the Toleration Act the Attorney moved . 


nied, he moved for a Mandamus to permit him to preach, which was de- for apa * 
nied alſo; For a Mandamus is always to do ſomething in Exeeution of tices to take 


a , . Securi 
Law, but this would be in Nature of a Writ De Non Moleſtando. 2 from in not 
| | to become 
| g — * * = -  *- 7. eannc 
to the Pariſh, which was alſo deny d; Far that Matter is only to be upon Complaint of the Church- 


Wardens and Overſeers of the Poor. And at laſt they moved for a Mandamus to the Seſſions to 


ſtate the Fact Specially ; but it was denied; For that the Statute excludes all others from examining 
the Fatt. And finally they ooyed for a Procedendo 10 a Centiorari already hrought by them in order 
10 appeal the Seſſions, which was granted. Pra TY YU bee 


5. Mandamus was directed to three Fuftices of Peace in the Country ss? 
Take Security of the Peace, in Regard of Defendant's t Age and the 
Feat Diſtance. Gibb. 85. Trin. 2 & 3 Geo. . B. R. Lewis w. Lewis. 


———— — ee te 
„ 5 0 
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(D) To infoxce doing Things relating to Manors. 


[Rit ſhall be directed to the Lord of a Manor commanding him 


VV hold Court by which Juſtice may be done his Fenants; Per 
8 Mountague Ch. J. Roll K. 1e - b 


Trin. 20 Jac. B. R. inan Anonimous Cale. 
| (M) To 


te Wis grai b- 1. [ Andamus to Juſtices of Peace to fign, allow, and confirm 


d nai „ im LS f 7 
* * * 1 
NO 8 Mandamus. | 
* 
. 5 — - - 6 y js | 4 * Fl 5 < „ SN 
— * N n * 2 FEET n 


(M) To inforce doing Things relating tö Neſſntel 


| 1 
I. Andamus lies 20 remove 4 Nuſance, as a Bowling- Green, or a Moyr. - 
rebank's Stage; but by Northey ſuch a Writ muſt be grounded 
ſome Record, as in Jacob alls Caſe Mod. 76. it was preſerited by the 
Grand Jury, or the Juſtices might record it on their View; Comb, 2g, f 
in Caſe of the Kng v. St. John's College Cambridge. d 
— 8 * 8 — 6 | SM t 
| 
| * . | * 1 
(N) To inforce Things to be done relating to O e 
] 
| of Courts. 
. Andamus to ſwear one into the Office of one of the Eight Men f ; 


| Ogborne-Court, he being elected thereunto : Sed per Curiam it | 
was denied, becauſe it did act —_ what the Office was, that the Cour a 
might judge, whether it was for ſuch an Office for which a Mandamu 
1 lie. Nelſ. Abr. 1146. Mandamus (A) pl. 32. cites 2 Mod. 316 
non. | 

2. Mandamus to the Dean and Chapter of Weſtminſter to admit Mr. Knit 

to the Office of High Bailiff upon the Nomination of the Duke of Ormond, | 
who is High Steward; it was objected, that it is the Dean and Chapter, Wi 

and not the High Steward, who 1s to appoint a Perſon to this Office ; For 

they have Retorna Brevium, and of Common Right they who have ſuch 

a Franchiſe have Power to appoint an Officer for that Purpoſe, who is the 7; 

High Bailiff, and when he is admitted is called Ballivus Decani & Cayi- / 

tuali &c. The Diſpute is now between two Perſons, whether the 105 

Steward, or the Dean and Chapter are to put in the High Bailiff; | 

publick Juſtice of the Nation is not concerned in this Matter; if Mr. Ed 

pi hath any Prejudice, he may bring an Action; ſed per Curiam, ſuch | 

ction will not put him in Poſſeſſion, ſo a Mandamus was granted. Nell. | 

Abr. 1147. Mandamus (A) pl. 38. cites 4 Mod. 281. Knipe v. Edwin. | 

| { 

| 

| 

| 
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(0 To inforce doing Things relating to Poor and Church 
Rates Taxes c. and Officers. 


3 Rate, but adjurnatur for the Words in 43 Eliz. is f 
Wardens of ſent. Carth. 450. Paſch. 10 W. 3. B. R. the King v. Dean and Chapter o 
Biſhopſgate Norwich. | 

v. Alderman | | 3 4 
Beecher. Mich. 7. Geo. —Ibid 335. the King v. Beecher.— And alſo to make a Rate, where one Pari 
wants Contribution from another. 8 Mod. 344. Hill. 11. Geo the King v. St. Mary's in Marlborough. 


* $ Mod. 2. No Mandamus lies to Overſeers of the Poor to meke a Rate 70 * 
338.theKing imburſe former Overſeers. 2 Salk. 531. Hill. 2 Anne B. R. Tawney 3 Caſe. 
V. 5 : 


other- TEE 7 4 
It was granted to two diſtinct Juriſdictions to make a poor Rate for Relief- | Comb. 


Pariſhhith. 
422. Hill. 9 W. 3. B. R. the King v. Norwich &c. Ibid. 478. Paſch. 10 W. 3. B. R. 


The Writ is 3. The Court upon Motion granted a Mandamus to the Commuton'rs 


bad — ie the Land Tax for Barnwell to Tax the Lands there _—_ II NM * 71 


Mandamus. 209 


. 1 Ann. B. R. The Queen and the Commiſſioners of the Land gfandamus 
4X for Barnwell. 5 | | was not a pro- 


; | | | per Rem 

for an unequal Taxation ; but er oe ev 4 b TAS to the F : 2 perhaps if 
e to tax a art, as the Caſe of St urbridge Fair is, a Mandamis li he Wri 

— 4 1 Wa 254 Mich. 8 Anne B. K. Dr. Butler b. Cotber. - 6 


It was granted to a Juſtice of the Peace to grant a Warrant to diſ- 
train for a poor Rate. 8 Mod. 10. Mich. ) Geo. Biihopſgate Church-War- 


dens v. Beecher. i 5 

On a Motion for a Mandamus to the Old Church-Wardens to deliver 
the Pariſb Books to the New Church-Wardens &c. it was afterwards 
thewn for Cauſe againſt the Motion that it was new, and the like had 
never been made before in this Court. Bur it was inſiſted on, that the 
Old Church-Wardens had a Right to keep the Pariſ Books, and ſo the 
Rule was diſcharged ; For a Conteſt between Pariſh Officers which of 
them ought to keep the Books, muſt be tryed at Law by a teigned Iſſue. 


gs Mod. 98. Mich. 9 Geo. The King v. Street and Stroud. 
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(P) To whom to be directed. 


I. Andamus was granted to reſtore a Sexton, and it was directed 
to the Church-Wardens. Vent. 153. Mich. 23 Car. 2, B. R. 
Iles Cale. | 

2. Whether a Mandamus ought to be directed to the Mayor and Alder- 
men of London, or to the Court of the Mayor and Aldermen of London, to 
ſwear a Sheriff, where the Cuſtom is to ſwear the Sheriff in the Court. 

See Skin. 64. Mich. 34 Car. 2. B. R. Papilion v. Dubois. 

3. A Mandamus was directed Jacobo Courteen Majori Ballivis & Om- Holt Ch. ] 
aibus Principalibus Burgen/ibus Burgi de Abingdon, who by the Conſtitu- _ 3 
tion were to chuſe the Mayor out of ſuch Perſons as ſhould be propos'd to be direct- 
by the Commonalty, commanding them to chooſe accordingly: It was ed only to 
objected to the Writ, that it was miſdirected; for that this was but a fuch Perſons 
Part of the Corporation, viz. Chief Burgeſſes, whereas the Name of the af 2 
Corporation was Mayor, Bailiffs, and Burgeſſes; and it was urged, that required 85 
Perſons conſtituting a Corporation could be conſidered, but in one of be done. And 
theſe two 422 viz. Their Corporate or their Natural; and that therefore 
the Writ muſt be directed to them, either by their Names, or as a Cor- —_— 

ration; and they cited Holt's Caſe, 2 Jones 52. in Point. Holt Ch. J. „as directed 
id, That Caſe was not Law, and that Serjeant Pemberton, Sir. William # the Mayor 
Jones, and all the Learned Part of the Bar wondered at the Reſolution : and Alder- 


And tho ir ſhould be true, that a * Mandatory Writ might be directed to 77” of H. to 


admit one to 


the whole Corporation, yet it could xot be neceſſary it ſhould be directed to the Office of 


more than thoſe, or that Part of the Corporation that was concerned in the Town-Clerk, 
Execution of the Thing required; For it is not in the Power of others to it was object- 
ut the Co Sy : ed that the 
put the Command of the Writ in Execution, and the Writ was held good. \,, was ill 


2 alk. 699, 700. Paſch. 12 W. 3. B. R. The King v. the Mayor &c. girected; But 


of Abingdon. 1 Holt thought 
IT | | the Word 
Aldermen ſurpluſage, and the Writ well enough; But Powell 1 contra, Writs ought to be directed 
to thoſe, and to thoſe only that are to obey the Writ. How will People know who are to obey the 
rit, if the Direction is inſignificant or immaterial? If a Writ be directed to a Coroner and Sheriff 
ws * it ought to be to one 0 it is naught : Powys and Gould Juſtices agreed, and the Writ was 
Jalted. 2 Salk. 701. Trin. 4 Anne B. K. The Queen v. Mayor of Hereford. | 


þ 4. A Mandamus was directed to the Mayor, Aldermen and Commonalty «f 

who return d themſelves to be incorporated by the Name of Mayor, Bur- 

&eſſes and C 1alty.. Wi ; 1 
ommonalty. The Court held the Writ naughr, b 2 os 
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1. UE Perſons cannot have one Writ of Mandamus to be reſtored, fo 
12 Mod. 332. 


can ſeveral 
Perſons be 
joined in a 


Mandamus. 
8 Mod. 209. 


directed to the Corporation by a wrong Name. 2 Salk. 


ing out o 


| 33. Paſch 17 7 
3. B. R. the King v. the Mayor &c. of Rippon. f a > 12 W. 
5. A Mandamus may be directed to a Corporation by the Name of a Gp. 


poration, or to thoſe who have Power of Removal; per Powell J. "tp, 


Rep. 451. Hill. 8 Anne. the Queen v. Mayor &c. of Glouceſter, 


m tl : — A. th. 8 k 


. G 
tt Y 3 4 9.5 
— L 4 FY 


(Q) How to be brought ; Jointly, or not &c.. 


tho' the end of the Writ is to do ſuſtice, yet the Foundation i; 
the Wrong in turning them out, and the turning out of one is not the tyre. 
another; nor can ſeveral Perſons join in an Action on the Cat 
for a falſe Return; per Holt Ch. J. 2 Salk. 433. Mich. 12 W. z. B K 


the Caſe of Andover. 


Hill. 10 Geo. the King v. the Mayor of Kingſton upon Hull, — 5 Mod. 11. Mich 6. W. & M. the 
King v. Cheſter City. 4 4 | $a dos | a 3 


2 Lutw. 


"II of. _ 


"= 
. 
* a "MB 


een, 


(R) Returns, Good or not. In General, | 


I. HO' a Return be inſufficient, yet if it appears to the Court, tha 
| the Party has no Cauſe to be reſtored, the Court will not reſtore 


him; 7 Twiſden J. to which the Court agreed. Sid. 14. Mich. 12 Car 


2. B. 


the King v. Tidderley. 


And ſo he faid it was ruled in Wit 
cheſter's Cale. | | 


2. A Mandamus to reffore an Attorney to his Liberty of Practiſing in 1 
1014. S. C. Court within the County Palatine of Cheſter was returned, that the Coun 
was holden before the Chamberlain, Vice-Chamberlain, Baron or the De. 
puty of the Baron, and that at a Court before the Baron's Deputy he ſpit 
contemptuous Words of him, whereupon he ſuſpended him from his Prac- 
rice, & quod non Aliter amorus fuit; upon Exceptions offered to the Re- 
| turn, the Court held it good Cauſe of Suſpenſion, and ordered a Sabmiſfon 
Y to him who received the Affront in open Court before he fhonld be fe. 
ſtored. Vent. 331. Trin. 30 Car. 2. B. R. Parkers n · 7 
Carth. 170. 3. Mandamus was awarded to reſtore Dr. L. to the Office of Archdeacon 
| Lambert 8 of gra? and returned. Ouiod non fuit debite elefFus; and argued to be 
on bad, becaule a negative Pregnant, bur it ought to be non fuir electus, ut 
ſays that it dicitur. 1 Sid. 209. 210. but Pe Cur. it is good; Fot the Writ ram 
had been licet fuit debite eleitus, and the Return is a direct Anſwer, and fo held at 
better to have the end of the Caſe reported by Siderfin. 12 Mod. 2. Mich. 2 W. & M. 

22. ' tt 

- viz. Nun- | 


quam fuit electus in Officium, without ſaying Debite——* Non fuit electus is a good return to a Man- 
damus; but to ſet forth that a Burgeſs is præfectus & juratut, which is no more than that he is preferred 
and ſworn to that Office, is not good. 11 Mod. 174. Paſch. 7. Annæ. B. R. the Queen v. Corpori 
of Cornwal. “ S. P. and a Caſe was over- ruled that had been adjudged contrary. Gibb. 195. Ell 
4 Geo. 2. B. R. the King v. Ward. a 2 = | 


4. To a Mandamus to reſtore A. to the Office of Common-Council Man 


of the City of Briſtol 3 Articles were returned; and to the firſt Article 


it was objected that it was inſufficient, the Matter therein contained belly 


* . » /* # . * 1 al- 
no Ground for a Disfranchiſement, or if it was, it is not ſufficiently 


leged ; For it is only faid that A. wrote ſuch a Letter, but not that it Wi 


ever publiſhed, and the writing only if never publiſhed cannot be any 
Scandal; and to the ſecond it was objected that ir was altogether (net 
* rain it being only alleged, that he threatned the Mayor and Aldermen, * 


] 


les Mandamus. 


it does not appear by the return that there are any Aldermen in Briſtol, 
or that he uſed any particular Force; and as to the third, that it is very 
Trivial; for nothing is pretended by it, but a Reguęſt made by A. 10 bring 
the Common Council Book before the Lord Lieutenant ea intentione &c. which 
was never granted; and tor ought that appears to the contrary, this Re- 

ueſt might have been made by the Majority of the Common Council; 
Yo ir was inſiſted that there cannot be any Cauſe ro Disfranchiſe a Mem- 
her of a Corporation, unleſs it be for a Thing done which works to the 
Deſtruction of the Body corporate, or to the Deſtruction of the Liberties 
and Privileges thereot, and not any perfonal Offence from one Member to 
mother, and of that Opinion was the whole Court whereupon A. had a 
peremprory Mandamus to reſtore him, the Cauſes returned being alto- 
gether in ufficient to remove him. Carth. 173. to 196. Hill. 2 & 3 W. 
& M. B. R. Sir Thomas Earl's Caſe. | 

5. The Rule that all the Matter contained in the Return is to be taken 
15 tre, will not hold where it appears Judicially to the Court to be falſe ; 

r Cur. Skin. 294. Trin 3 W. & M. B. R. the King v. City of London 
in Sir William Smith's Caſe. 0 

6. Nothing is to be intended in the Return to a Mandamus; per Holt 
Ch. J. Show. 282. Mich. 3 W. & M. in Caſe of the King v. Evans. 

7. A Charter had the following Clauſe, viz. That any Officer to be choſen 
Ec. non diutius remanebit in Officio &c. quam infra Burgum Præd. vel Liber- 
tat. & Franc heſias inde cum tota familia inhabitalit &c. A. was a Foreigner 
and was choſen one of the Common Council (our of which the Bailiff muſt 
be choſen) and after wards was choſen Bailiff but being refuſed to be 
ſvorn brought a Mandamus to be ſworn and admitted Bailitt'; per Holt 

Ch. J. the Detendant ought to have returned this ſpecial Matter and not 

(as he had done) Non fuit electus. Carth. 227. Paſch. 4 W. & M. B. R. 

Vaughan v. Lewis. 

8. In Cafe of a Mandamus to a Corporation it is uſual for the Mayor * Neither 
to /gn it, tho not legally neceſſary, therefore let him ſign it; Fe Holt. Hand or Seal 


: 1 : 8 1 is neceſſary, 
Comb. 324. Paſch. 7 W. 3. B. R. the King v. Mayor &c. of Colcheſter, bur der falle 
Sh 2 = 2 | . Retarn, Ac- 
don lies againſt the Corporation or the Procurer; per Holt Ch. J. Comb. 422. Hill. 9 W. z. B. R. 
Liddleſton v. Mayor of Exeter. * $. C and P. 12 Mod. 126. For before the Statute of York, the 
Sheriff need not have ſet his Hand to any Return. 5 4 | 


9. A Mandamus was directed Majori, Ballivis & omnibus principali- Carth. 499.— 
bus Burgenſibus Burgi de A. (except R. and 8.) ſetting forth the Confti- * The Rea- 
tution and that R. and S. were capital Burgeſſes choſen by the Commonalty 32 Kg 1 
to ſtand and ſerve for Mayor for the enſuing Year; and that they were Mandamus 
to chooſe one of them, Ideo they were commanded to elect one of them requires the 
accordingly ; they returned the Statute 13 Car. 2. Sefſ. 2. cap. 1. and that est Car- 
within 20 Years, prox. poſt. 2 March 1663. R. and S. fuerunt electi Bur- Taw 
genſes principales, and within a Tear before their Election had not received of, is not on- 
| the Sacrament, per guod Electio eorum vacua devenit & non ſunt principales ly that the 
Birgenſes ; and this Return was held naught: 1ſt. The Court conſidered Party may 
It withour the laſt Words, (et non) &c. and as to that the Ch. J. ſaid, the OO 
Writ ſuppoſes them to be Burgeſſes, and fo the Court muſt intend them, and his Action 
this is not anſwered by the ſpecial Matter of the Return, which ſhews upon, if 
only chat he was once elected, and that was a void Election; whereas he _ but t 
gar quality himfelt and be choſen again, and. here is nothing to exclude 2 . 

: Intendmenr of a ſubſequent Election, which is according to the Sup- I, ov what 
1 of the. Writ. adly. The Court conſidered it with the laſt Words, Judgment to 
= _ che (et non ſunt principaP Burgenſes, &c.) to be only part of rhe Wer _ 
9 5 55 or Inference; and the Ch. |. ſaid, the Law requires the moſt ere demur- 
3 rtainty in theſe Caſes ; becaule the Party cannot traverſe nor in- red upon, 
bt. and it is not enough to offer a Matter, ſo that the Party may be and because 
de to lalfify ir in an Action; but the Matter muſt be ſo alledged that the it ci be 


bart May be able to judge of it and determine, whether ir be a — — 


212 Mandamus. 
Holt Ch. J. ent Cauſe, or not; if the Matter ſer forth in this Return, had been © 
7 IN alleged in a Plea in Bar, the Plaintiff might have replied a ſubſequent E. 
W. 2. ef lection; Ergo, this Return is incertain ; For there might have been a ſub. 


Kirg v. Vill ſequent Election. 2 Salk. 432, 433. Paſch. 12 W. 3. B. R. the K. 
deAbingdon the Mayor &c. of 2 1 Kingy, 


—— Rcerurns 
are to be kept to the ſame ſtrictneſs ſince the 9 Anne. 20. as before. 10 Mod. 108. Mich. 11 Ann» 
in Caſe of the Queen v. Mayor &c. Fe Pomtret. | Annz, B. N. 


10. If a Mandamus, Alias & Pluries be iſſued, a Return in firigne, 

ought to be to the Pluries; becauſe the Party is in ſome ſort of Contem 

for diſobeying the two firſt Writs; yet if there be no Damage to the Par. 
ty a Return to the Original Mandamus may be filed. 11 Mod. 265. pl 
4. Hill. 8 Annæ. B. R. Anon. 

11. To the Return of a Mandamus to reſtore H. to the Office of Ty 
Clerk two Exceptions were taken; 1ft. That they ſaid that ſuch 4 
Year of Olieen Elizabeth, and Jong before they were a Corporation; and ſo 
did not intitle themſelves by Preſcription, which is ever Time out of 
Mind. zdly. It is not returned that the Town Clerk was actually choſen 
Annually, but only that he was annuatim eligibilis, whereas 'Time and 
Uſage are neceſſary to Preſcription. The firit Exception was diſallowed, 
becauſe it was only pins. in Matter of Surpluſage; but the Court held 
the ſecond Exceptlon good; For the Office of Town Clerk is an Office for 
Lite, unleſs reſtrained by Charter or Preſcription which ought to be ſbeyn 
upon the Return, but this is not done; beſides, tho he be Annuatim eli. 
gibilis, he may continue Town Clerk, and will do ſo till they chooſe an- 
other; but this does not appear to be done, the Exception therefore is 
good tor both Reaſons. I f rhe Return had been eligibilis pro uno Anno ta- 
tum his Office would have ny ig at the end of the Year, whether they 
had choſen another or not, but otherwiſe as this Return is. 10 M 
146. Hill. 11 Anne. B. R. the en v. the Corporation of Durham. 

12. A Repugnant and Contradictory return is naught. 10 Mod. 107, 


— 
— 
"EY 


| Mich. 11 Anne. B. R. the — v. Mayor &c. of Pomfret. 
„Sid. 286. 13. It is no good Return that the Office is full of another Perſon ; For i 
Baſſer's Caſe. Mandamus * gives no Right, it only puts the Party in a Way to bring 
his Action and try his Right. Gibb. 195. Hill. 4 Geo. 2 B. R. the King 

v. Ward. | 
14. Upon a Mandamus for a Deputy Regiſter of the Spiritual Cour 
it was returned, that there was a Conteft before the Delegates for this Of 
not yet determined, and for that Reaſon that the Delagates had inhivitd 
the Defendant not to admit any Perſon whatſoever to the ſaid Office, betore 
the ſaid Suit was determined; but the Return was held not good. Gidd. 

195. Hill. 4 Geo. 2. B. R. the King v. Ward. 


1 


Py * _ * 5 > 


(8) Return. By whom it muſt be, or may be made, and 
| | when. * | 


Mandamus was granted to the Mayor &c. of Norwich; it h. 
moved, that the Senſe of the Mayor differed Pim the Majoril) L 
the Corporation, and that he would execute the Writ, whereas the Corpo e. 
were for returning an Excuſe &c. And they prayed, that the Mayor ** 
be ordered to deliver the Writ to the Reſt of the Corporation; ſed * 
allocatur; For he is the Head and Principal, and take your" Mayot 

2 him. 2 Salk. 432. Hill. 11 W. 3. B. R. The King v. the Ma 

c. of Norwich. | 3 | Tin 
Tf the Re- 2. Mandamus was to the Mayor, Bailiffs, and Burgeſſes, of the 5 
wrnofa Ahingaon; The Mayor made a Return, and brought it into the 052 


I. 


EI" 8 £34 <4 


damus: 


Man 213 
Office, intending to move to have it filed; and now a Motion was made Mandamus 
to ſtay the Filing of it, upon Suggeſtion, that this Return was made by 3 0 
the Mayor, and Minor Part of the Bailiff and Burgeſſes, and againſt the Court Can. 
Conſent of the greater Number, who would have obeyed the Writ, and not refuſe it, 
therefore they prayed they might difavow this Return and put in another. becauſe he is 
And per Holt Ch. J. where a Writ is directed to a ſingle Officer, as a She- _ a 12 
iff. and a Return is made by a Stranger without his Privity, he may hom it is 
any Time that Term, wherein the Writ is returned, come in and diſavow directed. 
ir, but not after the Term. Dy. 182. Bur in this Caſe, where the Writ is Carth. 499. 
directed to ſeveral, and the Mayor, who is the moſt principal and proper 1 2 4 
Perſon, returns and brings in the Writ, it is not fit that we ſhould exa- Gf of 
mine upon Affidavits, Whether there was the Conſent of the Majority: Abingdon 
We will take it, and leave you to puniſh the Mayor for this Miſdemean- Town— 
or if he be guilty ; for it is a great Crime, which will nor only merit a dae . 
heavy Fine, bur a peremptory Mandamus will be granted, it the Return by the Awe 
be falſified. If they were all equal Parties, this might be another Caſe : # the Con- 
The Return was filed, and at the ſame Time Leave was given to file an /ert of the 
Information againſt the Mayor. 2 Salk. 431. Mich. 11 W. 3. B. R. The _ — 
King v. the Mayor &c. of Abingdon. OO 2 


| . 12 
| | | | 308. 
Mich. 11 W. z. The King v. the Borough of Abingdon. Mandamus directed to the — and 


Burgeſſes, but Returned only by the Mayor is good. Comb. 41. Hill. 2 & 3 Jac. 2. B. R. Powell 


v. Price. 


3. 9 Ante. cap. 20. S. 1. Where any Writ of Mandamus ſball iſſue to 
admit or reſtore any Burgeſſes or Officers of Corporations, ſuch Perſons, who 
by Law are required to make Return, ſhall make their Return to the firft Writ 
of Mandamus. | 1 80 SAS | | 
S. 6. It foall be lawful for the Queen's Bench, Courts of Seſſions of Coun- In Caſes 
ties Palatine, or the Grand Seffions in Wales, to allow to ſuch Perſons, to whom which are 
any Writ of Mandamus ſhall be directed, or to the Perſons who ſhall proſecute gi, _ 
the ſame, ſuch convenient Time to make a Return, Reply, Rejoin, or Demur, à Rule may 
as to the ſaid Courts ſhall ſeem juſt. now be made 


| | | | | for the Re- 
turn of a Mandamus at a Day certain. Gibb, 4. Mich. 1 Geo. 2. B. R. the 8 v. the Ruſſia Compa- 
ny. A Rule was made, that where a Mandamus «vent above 40 Miles, the Return ſhall te at leaſt 
15 Days, and where under 40 Miles 8 Days at leaſt. 11 Mod, 64. Mich. 4 Ann. B. R. Anon. 


2 „ —— 1 


ts. 


4. 11 Geo. 1. cap. 4. S. 9. \Where any Writ of Mandamus ſhall iſſue out 
of the King's Bench, in any of the Caſes mentioned in this Af, the Perſons, 
to whom ſuch Writ ſball be directed, ſhall make their Return to the firft Writ. 


[Dr IT 


— 


(T) Return Traverſed, and of taking Iſſue on it. 


1. 9 Anne. A & often as any Mandamus ſhall iſſue out of the King's 8 2 
Cap. 20. H. 2. Bench Sc. and a Return ſhall le made, it ſhall be Jaws . Kis 1 2 
Julf or the Perſons ſuing ſuch Mandamus to plead to, or traverſe all, or any Mayor &c. 
"laterial Facts contained in the Return to which the Perſons making Return of Carliſle. 
ſeal! Reply, take Iſie, or Demur ; and ſuch Proceedings ſhall be had therein, as 
might have been had, if the Perſons ſuing ſuch Writ had brought their Ac- 
0n on the Caſe for a falſe Return; and if Iſſue ſpall be joined on ſuch I ro- 
ag 5, the Perſons ſuing ſuch Writ may try the ſame in ſuch Place as an 
e joined in ſuch Action on the Caſe might have been tried. 


111 (b) Return. 


— — — —— — IERLED - : — - — 
„25 n LE — - - 
FL . . — — a ———— — — —— — —— © 


. — - —— — * ee — * - — _— - = Ln IN ” * 9 — = - — 8 - - 2 — — - — gy _— — PR — — = — — 3 — 8 - 
b C 2 — — 2 — = „ os =. = 4 — 2 : =— — r e r * * — —_ — 2 —_— IE. 7 * — — OI 2 — - —_ » — —— bo . — 
. _—_ — I 22 > IS — IIS ere oo —— — — 44 — wy - w—— = < = — — — — — > 2 > - - i - — 2 - 
— — — 2 224 * 87 OE £ 2 - 2 — > — S N — oO -—— — 8 — = = = — — — — 8 = — TU Sa LW — UL — - "x 
- 2 — we gs ? 2 — — 5 * n "= * = —— —— 88 > T — —_—_— — — — ——— — — 2 —— — - = — — — _ - 2 _ — ——— = — 2 — _ _ = 7 2 nd = —— 
: 8 — K — — ——— — — — : & _ — ö 22 — r 8 1 — RY —— 3 4 r — — — = \ b — = — — — . = — — 2 — 1 — — — = — = => = 9 r == 
— — — " —ü—U — — 282 -S — — — — * a * — > 2 — 2 — —— — r — —ů— >. — — P _ _ — — — — = — 
K c = 2 = - ” — — 2 — — rr - * Pa Es —— 1 duſt” Ronda — — —— "A r 0 —ů — EY = S- a> WS £ — — — - I — 2 — 2 == 4 — * 2 = 
: — ES 23 2 2 * . 2 ” R . G : : » 7» —= — * 4 — 2 2 6 - ' — K — - EE : — — — —— 
© rr r . * P> 1 3 e 7 * . > > "+ : $ — r — Y 8 E 2 > T. r <a I 4 < — —— — - a -— — 2 — 2 — - ==> —— — —— — — — . - « 22” 4 —— — — _ 
We: 24 — * £ NEW 2.  — - K n — n 2 — > - pb - — — > = > $4 — b ——= == _ - - : — = — - - == = - — £ — - - - 
* ©.» — VS r on + © Ix > > * V = A . 32 1 * * — —— — . — ä Joo — — 2 — — — — — — A—_ — — — - — — - 1 = — — — — — — - _—__—— — — - 
— - — 5 Oo < — Ko — = — ent ne, IE SS 2 2 DB 2 — r - at * K K 2 a - * 9 K „ * = — N 2 1 4 * n 
0 * — os ” , . bo . > : * * * — a . 4 . 


r 


E 
— — Ear, - 
. 2 5 — —2·— 
— — 2 — — — . GS 


mot 


mw 8 5 — 
wc 3 71 ; ne — 4 wm EY — 92 ey 9 . td 


———_— — „ 
r 4 FEI | 


Ea... 


* 


(U) Return. II or falſe, or uo Returns. How puniſhed 


1. J NCaſe of a Mandamus out of Chancery, no Attachment lies for not t 
turning it the Pluries, becauſe that is in Nature of an Action 8 
recover Damages for the Delay; but upon a Mandamus out of this Cour 
the firſt Writ ought to be returned; Wet an Attachment is never granted 
without a peremptory Rule to return the Writ, and then it goes tor the Con. 
tempt. And a peremptory Rule was made. 2 Salk. 429. Hill. 9 W. z 
B. K. Mayor of Coventry's Caſe. 
2. A Mandamus was returned, and there was neither the Hand of the 
Mayor, or Seal of the Corporation to it; and per Cur. it is well enough with. 
our it; before the Statute of York, the Sheriff need not have ſer his Hand 
to any Return. If the Return be falſe, you may bring your Aion againſt the 
whole Body Politick, or making a falſe Return, and againſt a peculiar pe. 
ſon for procuring a talſe Return. 12 Mod. 126. Trin. 9 W. 3. Lydſto 
v. Mayor and Bailiffs of Exeter. 
Tf a frivolous 3, if an Officer make an illegal Return, he ſhall be amerced, and we 
Rauer we will ot allow him to quaſh the ill Return and make another; and if 
| _— to Diſallowance of one Return, he makes a Second bad, an Attachment fl 
— 4 go; per Holt Ch. J. 12 Mod. 410. Trin. 12 W. 3. Anon. | 
88 Attachment ſhall go. 8 Mod. 336. Mich. 11 Geo. The King v. Robinſon. 
4. Information againſt the Defendant, late Major of the Bath, for 4 
falſe Return to a Mandamus for electing a Town Clerk in the Room of 
Buſhel ; the Return was, That before the coming of the Writ F. &. had | 
been duly choſen and ſworn into the Office ; It appeared upon Evidence at the 
Trial, that the Right of Election was in 30 of the Common Council. 
men, that they were ſummoned by the Mayor, and that 28 did meet; 
that there were 3 Candidates; that one of them had 2 Votes, and another 
had 13 Votes, and that the zd had the Mayor and 12 more Votes for him; 
and that the Mayor pretending he had a Caſting- vote declared his Man dul 
choſen, and at another Court ſwore him; it was ruled by Holt G | 
that the Copy of the Wrir, and Return of it in the Crown-Office, is fut 
ficient Evidence to prove this to be the Mayor's Return; that tho it is 
requiſite to deliver the Writ to the Mayor, as being the Head of the Cor- 
poration, yet it is not neceſſary to prove the Delivery of it to him, n0 
more than it is to prove the Delivery of a Writ to the Sheriff; that the 
Mayor or any other Officer of a Corporation, hath of common Right no 
caſting Vote; it is true ſuch a Thing may be either by Preſeription or 
Charter; that if there is an Equality of Votes, and they cannot agres 
they muſt be brought up in Contempt, and be committed till they do s. 
gree, that is till a Majority do agree; that an Action for a falſe Return 
may be brought againſt all the Corporation, or any particular Member 
thereof. The Mayor was found Guilty. Nelf. Abr. 1155. Mandamus (D) 
pl. 13. cites Mod. Caſes 152. 'The Queen v. Chapman. e 
5. 9 Aunæ. cap. 20. F. 3. If Damages be recovered by Virtue of this 4, 
againſt any Perſons making a falſe &c. Return to the Writ, they ſball nt i 
liable to be ſued in any other Action oF making ſuch Return. 1 
6. Where a Mandamus was dir to the Church-wardens of W. to 
reſtore A. to the Office of Sexton, and ſerved upon the late Church- warde 
after their Office was expired, and a Rule being made ro ſhew, Caule why 
an Attachment ſhould not go, for not obeying the Mandamus, and the 
whole Matter being diſcloſed by Afﬀidavir, the Court allowed as 4 good 
Reaſon for their nor returning the Writ, That they, at the Time of #9: Wri 
delivered to them, were not Church-wardens. 3 New Abr. 541. eites Tun 
5 Geo. 2. the King v. Wrexham Church-wardens. 
J. If an Attachment iſſues for not returning a Mandamus, and the H. 


riff, who is to ſerve the Proceſs, makes Bail thereupon, this is ** Saws 
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or for which an Attachment will be granted againſt him; for theſe 

Eni ee in Chancery for 7 — of 2 which are 
iv as Attachments of Proceſs, but are Writs on Contempt, in Nature 

ol recntions , and fo not bailable by the Sheriff. 3 New Abr. 542. Mich. 
9 Geo. 2. the King v. Baskerville, Sheriff of Shropſhire. 
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(W) Peremptory Mandamus ; Granted in what Caſes. 


Andamus to reſtore Shaw to the Place of one of the Burgeſſes of 

| Wilton, and after Argument on both Sides a peremptory Man- 
damus was granted; becauſe the Crime for which they removed him, was 
ot well alleged in the Return. 12 Mod. 113. Hill, SW. 3.'The King v. Shaw. 

2. An Action was brought for a falſe Return, and a Verdict was for the 
Plaintiff, and a peremprory Mandamus was moved for and oppoſed, be- 
cauſe it was a hard Verdict &c. And per Holt Ch. J. when an Action is 
brought for a falſe Return, and that is falſified, we cannot refuſe a pe- 
remptory Mandamus. Sed Nora, this Motion cannot be made till 4 Days are 
paſt after the Return of the Peſtea; becauſe the Defendant has fo long to 
move in the Arreſt of Judgment. 2 Salk. 430, 431. Trin. 11 W. 3. B. R. 
Buckly v. Palmer. Paſch. 12 W. 3. B. R. The Caſe of the City of 
25 'A Bill of Exceptions being mentioned in Time or not is no Cauſe to $ if a Vn 
ſtop a peremptory Mandamus. But it a Motion for a new Trial had been of Lee re 
made, it would have hinder'd it, and a new Trial would have been ;* 1905" 


granted for refuſing Evidence. 1x Mod. 175. Trin. 7 Ann. B. R. Wright ſtay the per- 


harp. _ emptory 
. Sharp Mlandamus. 


Mod. 175. Trin. 7 Ann. B. R. in Cafe of Wright v. Sharp. 


4 9 Anne cap. 20. 8. 2. Enacts, that Where any Mandamis ſhall iſſuue to See (A) pl. 
admit or reſtore any Burgeſſes Ec. and a Return ſhall be ma de, and a Verdits 8 wg 
Wt found for the Perſons ſuing ſuch Mandamns, or Fudgment be given for them, Publin v 
a peremptory Mandamus ſpali be granted withont Delay, as if ſuch Return Dowgatt. 
had been adjudged inſaſſicient. | 


I 


nn 
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(Y) Exceptions to the Writ, and at what Time. 


. Ve &c. in C. B. upon a falſe Return of a Mandamus, and upon à 
Demurrer to the Declaration the Plaintiff had Fudgment, and 
the Court of B. R. was moved for a peremptory Mandamis, but it was 
denied; For, per Holt Ch. J. every Mandamus recites the Fact prout nobis 
conflat per Recordum ; And ask'd, How can we ſay that in this Caſe we 
cannot take Notice of the Records in C. B. And ſaid, that they might 
Wi brought their Action in B. R. 2 Salk. 428. Mich. 8 W. 3. B. 
Anon. | | 
2. Upon a Motion to ſhew Cauſe why an Attachment ſhall not for 5 Mod. 314 
not making a Return to an Alias Mandamus, it was excepted to the Writ; S. O 
becauſe the Clauſe (Fel Cauſam nobis fignificetrs) is emitted, and ſo it is a per- ed 3 
emprory Writ without the Liberty of being heard; and for this Cauſe e 
they would have excepted to the Writ, but the Court would not allow it, ham's Cale 
and [7id that they mig ht make a Reiarn, and then except to the Writ ; tos 
they have nothing before them *rilla Return; and ſo they directed in the 
"a: of St, John's College in Cambridge, and cho #0 Pluries had 
ſud in this Caſe, yet per Cur. in extraordinary Cafes, where they are la- 
Ushed ot rhe Irregularity and Diſorder of the Place, they would require 
*Return to an Alias. Ard after, the Court ordered chem to take a Plu- 
; | TICS 


r 


Manor. 


one Peat to the Oath of Allegiance, and to ſubſcribe the Dec larati 


(Z) Diſcretionary Pozwer of the Court in Granting Of 


&c. pl. 34. 


the Mayor and Burgeſſes of Tintagel in Cornwall. 
4 


Br Compriſe Iz A 
I? 5H. 7- Becaule tho he may create a Tenure, pet he cannot create a Court; 


_ cites Le. 26. Paſch. 2 Eliz. C. B. Marſh v. Smith. © © 


are held of the Manor eſcheat tothe Lord, except the Lands of one Tenatl, 


ries with the uſual Clauſe, and diſcharged the Rule, and gave Tims 
make the Return. Skin. 669. Mich. 8 W. 3. B. R. The King v. On 
3. Mandamus to the Juſtices in Seſſions in the County of W. to ad 


ON aca 
h in 4 
22 


cording to the Act of Toleration in order to quality him to teac 
Diſſenting Congregation, and it was granted; he ought to ſuggeſt w 
is noceſſary to intitle him to be admitted, and if that be not done, or if ; 
is falſe, it will be good Matter to return on the Mandamus. Nelf yy, 
1148. Mandamus (A) pl. 46. cites Mod. Caſes 310. Peat's Caſe, | 


, 
nth. * 
— * 1 Ree _— a . Py * 8 + i 


_ 
(Y) Judgment. And what ſhall be recovered, 


1. 9 Ann. cap. Nats, that If on a Return to a Writ of Mandan | 
200. . Verdict be found for the Perſons ſuing the Mangany; 
or Judgment be given for them, they ſhall recover their Damages and Cols 
to be levied by Capias ad Satisfaciendum, Fieri facias, or Elegit ; And in Ca 
Judgment ſball be given for the Perſons making ſuch Return, they ſball u. 
coder ERS | 


n... 


Refuſing it. 


1. Olnce the Statute 11 Geo. 1. for obliging Corporations to elect Of. 

ficers, it hath been held, that this Court has a diſcretionary Poyer 
of retuſing a Writ for that Purpoſe, but may fir/# receive Information about 
the Election, and if diſſatisfied about the Right, may ſend the Parties to 
try it in an Information. 3 New. Abr. 540. Hill. 8 Geo. 2. the King , 


Manor. 


(A) How it may be. 


Pan cannot make a Manor at this Da , tho' he makes 1 
ift iu Tail reſerving a Tenure and Suit to the Court 


For a Court Baron cannot be without Continuance Time out d 
Mind. 33 H. 8, Brook Mient Compriſe. 3x & Jbfdem 34, 35 h.) 
Brooke Tenure 102. e 


2. The King cannot create a Manor at this Day. Arg. Show. 14 
3. A Manor may be tho but one Tenant. As if all the Lands which 


this Tenant holds the Lands of the Lord of the Manor; and the tg 
niory between him and his Tenant is not extinct; but it remains. fer 
3 Juſtices. And. 257. Trin. 30 Eliz in Caſe of Long v. Hemming. 


— 
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(A. 2) Incident to it. What. 


| Tr was doubted whether a Manor, quatenus a Manor, has a Court 
I Baron to hold Pleas; it is true, it has eo Nomine a Court-Baron | 
% have Suit; but it was doubted, whether to hold Pha without Preſcrip- _— A 


tion. 12 Mod. 494. P aſch. 13 W. 3. Holm v. Hunter. Ae A., Aue, . 


_ * . — as 


1 


E 


(B) What Thing may be Parcel of a Manor.  Br.Comprte 
„ A N Annuity cannot be Parcel of a Manor. 22 E. 4, & 25. tes 


2. A Rent Seck may be JÞarcel of a Manor. 22 Aff. 53. | Jo 43% Be. 
3, A Rent Seck may be Parcel of a Manor; For it may have a Preſcription, 
good Commencement, For perhaps, the Lord releafed to the Tenant 2 51. Cites 
the Seigniory reſerving the Rent, or the Lord amen purchaſed J, 232 
Demeſne, in which Tales the Rent is Parcel of the Wanor, Par gr » 

31 All. 23. adjudged. _—_ TS Bellingham. 


| | No Rent 
can be Parcel of a Manor, but Rent Service. Per * 1 Sollicitor. Arg. Mo. 166. If a Meſnalty 
becomes a Rent by Surpluſage, thoſe that are now Seck and ſometimes were Service are Part of the Ma- 
nor; but a Rent Charge cannot be Part of a Manor, Co. Litt. 150. b. | 


4, 50 before Time of Pemoty, the Lord might allen Parcel of A Aer. 
the Panor to hold of the Lord Paramount reſerving to himſelf a , Pas. 
cectain Rent, and this Rent uſed always after to paſs with the Manor; Fel of a Ma. 
this ſhall be Parcel of the Manor. 22 Aff, 53. per Thorp, nor by Repu- 


| Ls. | | tation, as b 
ſhewing that the Bailiffs of the Manor had always received it as Parcel of the faid Manor; and as Bal. 
lifs of the ſaid Manor had accounted for it as Parcel of the ſaid Manor; and that the Leſiees of the 
aid Manor had enjoyed the ſaid Rent as Parcel of the ſaid Manor. Adjudged that this would have 
deen good Matter to induce a Reputation to have incorporated the ſaid Rent with the Manor. Le 15. 
Paſch. 26 Eliz. B R. Foreman v. Bohun. Mo. 190. S. C. debated but no M ep A 
Rent-Charge by 1 may be Parcel of a Manor, and may paſs without the Words Cum Perti- 
pentiis : As of Rent-Charge ted with the Manor to one Coparcener, for Owelty of Partition ; 
ker Mead and Windham J. But Anderſon and Fenner Serjeants contra. Godb. 3. pl. 4. Paſch. 22 
Eli in C. B.—It is a good Title in Aſſiſe of Rent, that the Plaintiff and all Lords of the Manor of D. 
pave been ſeiſed of the Rent Time out of Mind, as Parcel of the Manor; per Hill, to which Hank- 
ord agreed. Br. Titles, pl. 11. cites 12 H. 4.8. £99 | 4 


5, 50 between two Coparceners upon Partition of two Manors . 
Rent for Equality may be alligned to one with a Manor, and this ee wh 
Bent has ſo continued Time out of Mind in the pands ok the C and yer it 
175 - the Manor, this Rent ſhall be ſaid Parcel ot the Manor. ins Rev bs | 
. + 33+ : | ; roſs. 

6. A Caſtle may be Parcel of a Seigniory, _ Br. Brief, pl. 165. cites 7 x7 
- 6..36——lIrt may be Parcel of a Manor. Br. Compriſe &c. pl. 35. 

= In Scire tacias to execute a Fine of the Manor of D. or Hundred of 

ole demanded Judgment of the Writ ; For the Hundred is Parcel of the 

or, and becauſe the Fine was as above, and he cannot vary from the 

ny the Writ was awarded good. Brook ſays, and ſo ſee it is admitted, 

at a Hundred may be Parcel of a Manor, but jr ſeems, that it may be 
pperdant to the Manor but not Parcel. Br. Variance, pl. 84. cites : 
2 H. 6. 1, 2. | | yg Br. Manor, 


8. In Quare Impedit it was greatly argued, if an Advowſon may lie N. . 


np 7 | | and 
| enure; and it it may be Parcel ot a Manor, or only Appendant ; For Brook ſays, 


* * 


. „eins to me, that it may be Parte! Appendant, but act properly Parcel, fee 8 H. 1 . 
pe l 5 be Parcel of 


f K k k 9. Tithes a Manor. 
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| | ; 1% 
Br. Manor, pl. 2. cites 22 H. 6, 55.———Þr. Eſtopple, pl. 2. cites S. CSP. Br. Comp 1 j 


. 
_— — — — — _ _— — — OS WIT as n &- 


2 1 ; | Manor. ., 5 


C cited 9. Tithes cannot be Parcel of a Manor, and tho the King has Tim, 
ay E. 199: he has them not as a Lay-Fee. Cro. E. 293. Hill. 35 Eliz. B. R. She” 
e wood v. Winchcomb. * 


Decimam 
Garbam, or 7. - 3 1 
Cumulum Garbarum ſeu Granorum of all His Tenants within his Manor may be Parcel. Cro. E. 5 Mi 
99. 39 & 40 Eliz. B. R. Pigot v. Herne Ley. 45. in Stephens's Caſe. ich 
10. Catalla felonum cannot be Parcel of a Manor. Cro. E. 294. Yher 
11. A Vicaridge may be well Parcel to a Manor ; per Coke Ch, ], 
Buls. 9x. cites 5 R. 2. 3 3 ; 
12. A Warren is not Parcel, nor any Member of a Manor, but it nu 
be appertaining, but that is by Preſcription. Cro. E. 547. Hill. 39 Eliz. 
| B. in Caſe of Bowlfign x, Hardy In „ r wn 
* 8. P. Br. 13. A Manor may be* Parcel of a Manor, and held of another Mano 
Compriſe, pl. as 32 H. 6, 9. 13 H. J. 194 b. 6 E. 3. Quare Impedir. 34. And that by thy 
32. cites 32. Eſcheat of the Manor it is become Parcel of the Manor again, and the 
16, LF. ages 40 be a Manor; For by the Eſcheat/ the Services are Extir 
Li 28: in es to be a Manor; For by the Eſcheat t rvices are ExtinR, any 
aſe of by Conſequence, the Manor eſcheated remains only to be a Manor, du 
arſhv. Court Baron cannot be held after the Eſcheat, but 4 Court ealy ; For as with 
Smith, Cites. out two Franktenants it ceaſes to be a Manor, ſo if it vents Servicy 
o For it muſt be Part in Demeſne and Part in Service. Yelv. 19d. Mich 


a Manor may © | N 2 
be Parcel of Jac. B. R. The King v. Staverton. 1 AN 
another Ma- 1 
nor, yet it can not be Parcel of anotber Manor and both to be in Efſe at the ſame Tims; For being Liber 
ties and. Franchiſes of the {ame Nature Non poſſunt Stare inſimul. And a Fortiori, ſuch Manor held by 
Copy of another Manor cannot be a Manor to hold a Court Baron; For he can have no Franktenany 
to hold of him; For a Copyhold Manor is not capable of an Eſcheat of Freehold. For that which con 
inſtead of another, ought to be of the ſame Nature, and then the Freehold Eſcheated, ſhould be Coy. 
hold which is repugnant and impoſſible. Velv. 191. The King v. Staverton. oo 


* 12 $ 


4 


14. It ſeems that Lands held of one Manor cannot be given tobe bel o 
another Manor; But Lands which are Parcel of any Manor may; pet 
Windham J. Godb. 101. pl. 118. Mich. 28 & 29 Eliz. C. B. 


/ { - 4 ; 
by A — 1 — 


* ' 


(B. 2) Appendant. What may be Appendant to a Mana. 


1. A Franchiſe may be Appendant to a Manor, and may pals by 
Feoffment ee ety Pertin. Contra of a Franchiſe in Gr 
which a Man has by Grant; For this cannot be granted over. Br. Quo 
Warranto, pl. 6. cites 6 E. 2. J. It. Canc. Gilg ene 
2. A Vicaridge may be Appendant to a Manor; per Coke, who ſaich ix 
had ſeen one ſo. But 5 R. 2. 8 Imp: is adjudged: Contra Rol R 
237. Mich. 13 Jac. B. R. in Caſe of the King v. Bp. of Norwich. 


E 
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(C) What ſhall be ſaid Parcel of the Manor. 
e = Land held in Fee of a Manor ig not Partel of the 91 
: K i ” ve But the 8 FRY © Par it Ate 25 
the County of ok the Manor. Brook Manor. 2 Collect. in Abridgment. 22 0 


. and B. | 
holds Lands 6. 53. 


% ̃ NK ]ꝗ -u ao RS off 
it D. by Rent and Services, this Rent and Services are Parcel ot war's 
3 —1 © Paw ſhall demand it in the Cette of and D. where he ſhall make Surm”; 


we RWww Lac 2 a+ - 


My — — 22 — — 25 


© 


PO 


TN — 3 
— — - — 2 — 
es 8 E 4 10% © But por Eyres J. The Rent may be Parcel 


6 f of the Manor, and ſo may the Ser- 

tho the Land is Frank-fee, and whatever bv holden of the Manor is not Part 12 Mod. 13. 

22 v. Winch. Nothing is Part of the Manor but Demeſnes and Services, and not the Lands 

f the Tenants, and Infranchiſement only alters the Manner of their Tenure Hard: 131. in Caſe of 
ich v Barker. | IAA 1 | 


2. Tenant in Tail of « Manor diſcoutinues 3 Ares thereof 2 his Life, 
and after diſcontinues the Manor, the Iſſue, in Formedon of the Manor, fball 
make an Exception of the three Acres; and therefore it ſeems that it is Par- 
cel of the Manor in Reverſion ſevered before the Time, bur Quere, if 
ir be not only Parcel of the Manor in Right, and not in Reverhon nor 
in Poſſeſſion. Br. Compriſe, pl. 36. cites 19 E. 2. and Firzh. Bre. 845. 
If a Manor and 200 Acres of Land deſcend to two P | 
make Partition, and one has the ſaid 200 Acres, and the other has the Ma- 
nor and 10S: 1 0 Ann. for Equality of Partition, which 108. has gone 
Fime out of Mind-&c. Inafmach as this was an ancient 


19, 20.— 
Br. Garri b 
cc. pl. 27. 


cites Lit. Chapt. of Attorument fol. whims aGcotdingly, and that an Entry into the Manor is no Difſeifin 
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ing any Fart, there muſt be ſeveral Writs of Precipe, becauſe the Freehold is ſeveral. Co. Litt 325. a. ig 
Pl. C 103. b. Arg. in Caſe of Fulmerſtone v. Steward. | | ey 

6. And where Difſei/in or Feoffinent upon Condition is made ꝙ Parcel of q | | 
the Manor, this is not Parcel of che Manor till a Regreſs. Br. Compriſe vs 


\ 


- r E 


Manor, Savill. 21. Paſch, 24 Eliz. Hutton v. GI ll. 

9. Advcwſon appendant, as the Soil upon which the Church is built, is 
Parcel of the Manor; Per Anderſon Ch. J. Le. 28. Paſch. 27 Eliz. C. B. 
inCaſe of Marſh v. Smith. _ 3 f 
20% It I grant Black Acre (which is Parcel of the Manor of D.) and the 
2 D. There Black Acre ſhall paſs as Parcel of the Manor; Per An- 

ron Ch. J. who ſaid he could ſhew an Authority, which Periam J. 


red; becauſe it inforced the firſt Grant. Godb. 130. Mich. 28 El. 
B in Caſe of Green v. Harris. ; BE 


th Land incroached out of the Waſt of a Manor is Rill belongin to, 
and a Parcel of the Manor; Per Lee and Dodderidge J. Godb. 411. Trig. 6 


1 44S 496: & 


12. If 


220 Manor. 


12. If a Tenancy eſcheats to the Lord, it becomes part of the 
bur if the Lord purchaſe part, it is only holden of the Manor, and no 
art of it; but the Rents and Services are part. Per Holt. 12 Mod. 139 
ich. 9 W. 3. Anon. | | "fv 124] 
But the Free- 13. The Freeholds themſelves can never be Parcel of the Manor, by it is 
. Jh. the Services. Per Holt Ch. J. 11 Mod. 53. pl. 28. Paſch. 4 Ann. B. R. 
s 1s part | | * | ws 
of the Demeſ- Quere. | 
nes of the | 


Manor. and ſo is the Pleading. Arg. Skin. 192. Trin. 36 Car. 2. C. B. in Caſe of Lemon v. Blackwell. 


. 
: _. <4 * 1 —_— * 1 
— 15 


—_ 


(C. 2) Demeſnes of the Manor. ht. 
10 1 Burgus is a Thing in Demeſne. Kelw. 56. Mich, 21 


Copyholds 2. Copyhold is Parcel of the Demeſues of a Manor, and there is 0 
are as the Copyhold but was at firſt Demeſne Land, Per Ley Ch. J. 2 Roll. R. 236, 


wy > = ook Mich. 20 Jac. B. R. in Caſe of Smith v. Reynar d. L 


and are the r UN%S” | TIE 

Lord's Freehold. Cro. J. 559. in Caſe of Pimmock v. Hilder.——— Ss. P. becauſe the Tenancy being at 
the Will of the Lord, the Lands are ſuppoſed to be always in his Hands, but in vulgar Acceptation it is 
otherwiſe. 5 Mod. 246. Trin. 8 W. 3. Winter v. Loveday.— By Grant of the  Demeſnes the Copy- 
hold will paſs. 2 Salk. 538. S. C. But otherwiſe in the King's Caſe. 1 Rep. 46. b. in Altorwoot! 
#1 Caſe. —2 Roll. R. 236. Smith v. Reynard. ——AlI Copybolds are Demeſnes ; for it is an inſeparatle 
$4 Na of every Copy hold, that it was time out of Mind Parcel of the Manor. Admitted. Carth. 428. 
_ Mich. 9 W. z. Winter v. Loveday. 1 205: 


4 | | 3. The Freehold of the Copyholds is part of the Demeſne of the Manor, 
3 and fo is the Pleading. Arg. Skin. 192. Trin. 36 Car. 2. C. B. in Caſe d 
| Lemon v. Blackwell. | 


1 
3 


2 


5 (D) Parcel. Severance of the Manor. 


x; I F Baron and Feme ſeiſed of a Manor in Right of the Feme leaſe 
an Acre to another tor Life, pet the Reverſion continues {Parcel 
of the Manor; (For this is not any Diſconrinuance, the Feme Joining 


— — _—_ . — * « : — * 
8 — — — — — 
— ä — < - 


in the Leaſe.) 18 E. 3. 39. 18 Af. pl. 2. ? 15 
0 So in the 2. Jf a Man leaſes all the Demeſnes of a Manor tor Lite rendering 
1 Kings Coz, Rent, yet the Reverſion ig Parcel of the Banor, fo that it ſhallpals 
bz of Hartop by Orant of the Manor. 6. 7. El. 10. | 
"at and Tuck v. | 
„5 Dalby. N | 
„ 3. Ik a Man grants an Advowſon appendant for Life, the Reverlion 


(RAL”) 
Fol. 121. fg Parcel of the Manor. 5 Rep. 11. b. Ives Cale, 38 P. 6. 38. 
Het. 14 Hartop and Tuck v. Dalby.—Jenk. 311. pl. 91. | 


Het. 14. in 4. But if @ Man leaſe the Manor for Life, excepting the Advowlon, 
Sn the Advowſon in Poſſeſſion cannot be parcel of the Reverſion at 
» Dalby. the Manor expectant upon the Eſtate for Life. 5 Rep. 11. b. 
e pro Tempore. Jenk. 310. pl. 91. 3% | $2 


5. But otherwiſe it would be in this Caſe i Leaſe of the Ya 
nor was tor Years only, 5 Rep. 1 15 b. 855 Sake. Contra Com. 


104. 
I” 6. I. 


Manor. a _- 
g. IL Baron and F eme, ſeiſed of a Manor in Right of the F eme, leaſe If Baron and 
in Acre tu another for Life, and after they grant the Reverlion/thereof fe W 
in Fee to the ſame; Letite, it ſeems, that this levers the Acre kram the 741; N le 


* 


2.  Feoffment of 
* 912 | 7 | 5 | 1755 | one Acre to 
another, by which it is ſevered from the Manor, and after make Feoff ment of the Reſidue to him alſa, 
and after levy a Fine, Sur Releaſe, to the Fecffee of the ſaid Manor; this extinguiſhes the Right of the 
Feme in the Acre ſeyered from the Manor; For this was Parcel of the Manor in Right as to the 
Feme who had Right to recover it by a Cui in Vita. 18 E. 3. 39. 18 Aſſ. pl. 2. Curia. See Releaſe 


(C. a) pl. Lo. 


5. Jf a Man leaſes 10 Acres of the Demeſnes of a Manor for ro 8. F. Benl. 
Years rendring Rent, and after demiſes the entire Manor by the Name r _ 
of the Manor &c. for 20 Years to, commence at a Day to come. An In- 18 Eli: Ha- 
tereſt of 10 Bears in the 10 Acres ſhall paſs to the Leſſee ot the Ma ſey v. Round 
nor after the Exptration of the firſf zo Bears, tho” no Attornment and Eaſt. 
be had by the firſt Termor; For this paſſes as Parcel of the Manor, 
and not as a Reyerſion; For the 10 Acres never were ſevered from 
the Manor; But the Franktenement and Fee of it remain Parcel 
and Member of the Groſs, and Body and Mame of the Manor. 

8. In Aſſiſe; the Baron and Feme was ſeiſed of the Manor of D in Rig Co. Litt. 
of the Wife ; they leaſe four Acres to A. for Life, and after the Baron grants S. 591. & 
the Rever/ſion to F. in Fee. A. attorn'd, and after they alien'd the Manor SN ach & 
to F. in Fee, and the Baron and Feme levy'd a Fine Sur Conuſance de Droit here. 
come ceo &c. to F. of the Manor; the Baron dies, and after his Death, the 
Feme makes Contention for the. four Acres, becauſe as the thought 
they were ſevered by the Leaſe and did not paſs by. the Fine ; 
and by the Opinion of the whole Court, they were Parcel of the Manor in 
Reverſſon, and paſſed by the Fine, and were Parcel of the Manor as to the 
| Feme; quod nota. Contra tit. Attornments in * Littleton, Fol. ultimo & 

Quere. Br. Fines pl. 16. cites 17 E. 3. 52. and y8. 17 All. 17. 

9. The Lord of a Manor, wherein there were Copyholders for Life, made 
a Leaſe of a Copyhold Tenement, called Harris Farm, to A. and B. for eight 
Years to commence after the Death of the Lord and his Wiſe; and by 
the ſame Indenture they leaſed the whole Manor to A. and B. as before; 
the Copy holder of Harris's Farm ſurrendered, and then the Lord granted 
the Copyhold to another to Hold according the Cuſtom of the Manor; 
afterwards he and his Wife died, upon whoſe Death the Leaſe made by 
the Lord to A. and B. did commence ; A. entered and fold his Part, and 
died. B. entered on the whole as ſurvivor, and the Copyholder entered 
on him the . was, whether the Survivor ſhould have this Harris's 1 
Farm, as in Groſs, and not as Parcel of the Manor by the laſt Leaſe. 
Adjornatur. Godb. 127. Mich. 28 Eliz. C. B. Green v. Harris. 2 


% 


3 


(E) Severance. 3 266k (D) (P) 
(Q)- 


I, FF a Biſhop be ſeiſed in Fee in Right of his Church of a Manor, 
and after the Biſhop makes a Leaſe for Lite of a Tenenient, 

not warrantable by any Statute, pet the Reverſion thereot continues 
rcel of the Manor, and will paſs by Name of the Manor with 
attornment of the Lefſee, For his was not any Diſcontinuance, as 


lf Tenant in Tail had made ſuch Leaſe. Paſch. 11 Car. B. K. 

1; een Vater and 7ack/ov. In Writ of Error upon Judgment in 
＋ Sald per Barkley, that it was ſo adjudged in Bank in 

| 5318 Caſe, and the Court then agreed it, and ſo affirmed the Joo 


ment, But Erin. . 
10 Car, Rat. it was not euter v till Trin. 11 Car. Intratur Hil 


4 


„ 
— 


mor during the Continuance ot this Eſtate. 18 E. 3, 39, 18 All. Feme, make 
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222 3 Manor. 


2, But if Tenant in Tail be of a Manor, and he makes a 1077 
for Lite of a Tenement nor warrantable by the Statute 32 H. g. This 
has ſevered the Reverſion of this Tenement from the Refiqy 
the Manor, ſo that the Reverſion ſhall not paſs by the Grant 
Manor with Attornment of the Leſſee; Becauſe by th 

was a Diſcontinuance, and a new Fee Nn 
| alch. 21 Car. B. R. in 


to the Mill. Br. Grants, pl. 162. cites Firzh. Aſſiſe 399. 

6. A. ſeiſed of a Manor had Iſſue two Daughters, and died ſeiſed; the 
Daughters entered, and made Partition of the Den nes only, but the Sr. 
vices of the Freeholders remained in Common ; one of the Daughters took 
Husband, and the Husband and Wife made a Leaſe of the Moiety of the 
Manor to J. S. for Years by Parol rendering Rent; the Leſſee entered 
into the Demeſnes allotted by the Wife of the Leſſor. The Husband 
died, and the Wife brought an Action of Waſt. Per Anderſon, by the 
Partition the Demeſnes are now become in Groſs, and ſever'd from the My 
nor. 1 Le. 204. Paſch. 3 1 Eliz. C. B. Thetford v. Thetford. 

7. A Manor may be granted, Parcel to be held by one Tenure, and Parti 
by another, and yet remain entire. Het, 14. Paſch. 3 Car. G. B Hartop 
4 Tuck v. Dalby. e N OE 


— 4 — —_ — 


— 


— 4 — 


(F) Deſtruction. What Act or Thing will deſtroy a 
Manor. | 
F F all the Franktenements of a Manor eſcheat to the Lord, or“ 
way the Lord purchaſes them in Fee, this extinguiſhes the Manor, 
SP. Br Ma. Becauſe there cannot be a Manor wichout a Court Baron, and no Court 
nor, pl 5— Baron can be without Suitors. 33 H. 8. Brook Mient Compriſe. 3! 
—S. FP. Br. admitted. 35 n 24 
Court Baron, | 
pl. 22. cites 2 E. 6—- —For Lord of a Manor cannot hold Court, nor do Juſtice without two 
Luitors, Ibid. | / 


SP. Br. Ma- 2. So, if all the Franktenements of the Manor except one eſcheat, ot 
nor, pl-5. che Lord purchaſes in Fee all but one, the Manor is extinct; Vecall 
and therefore thexe cannot be a Court- Baron without two Suitors. 33 ID, 8. JA 


one Frank- Compriſe Brooke. 31. 5 


tenement | | vt | 
only cannot make a Manor. Br. Compriſe, pl. 31. cites 33 H. 8. 


S.P. fer 3. Ik upon a Partition the Demeſnes are allotted to one Parcener, and 
Anderſon, the Services to the other, and after the Demeſaes deſcend. to her who 2h 
which che Services, this ſhall be a Manor again, and all Sults and Sa. 
and Periam bites ſhall be revived ; For v werk only ſuſpended before. 12:4 

granted. Le. 25. h. Co. 6. 64, Finch. 18 H. 6, 26. | 


204. in Caſe 


/ 


4. Allenatio 


— 


n Fe . ** _— 
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— — — ic . ae In” R | 

| ' ettord. 8. P. And. 257. Trin. 30 Eliz. Lo v. Heming.= By a Feoffment 
of D . nt and afterwards a Grant to A. of the — the — M Be are deftroy- 
to 42 R. 129. per Vernon J. A. ſeiſed of a Manor levies a Fine of the Demeſnes ; The Manor 
ed. for ever, and though after the Fine hie is ſeiſed of his old Eſtate again, yet he has it in another 
= ah For the Fine being ſur Cognizance de Droit come ceo &c. preſuppoſes a Feoffment. 6 Mod, 
＋ Caſe of Ford v. Ld. Grey ———See (F. 2) 1, _. ear A > 


Alienation of the Manor Houſe, which the Lord had in Poſſeſſion. de- 
won not the Manor, if the Demeſnes and Services remain. Per Holt. 5 
Mod. 382. Mich. 9 W. 3. in Caſe of Winter v. Lovedax. 


1 
9 : ws # N £ - 6 * : . 
£2 2 r L nn 2 * IE. Sha: 4 


Ce. 4) Manor in Reher What i. e 

VERY Manor conſiſts of Demeſnes and Services, arid a Fine far 
Grant and Render of the Services deſtroys the Manor; yer, it re- 
mains a Manor in Reputation. Per Holt Ch. J. Skin. 661. Mich. 8 W. 
z. B. R. the King v. Biſhep of Cheſter, 


— 


—_— 


See Copy- 
MT bold N 

Dow 

Partition 


1. IF 2 Coparceners make Partition, and Parcel of the Demeſnes and And there- 
| Services is allotted to the one, and {0 other Parcel to the other, fore — ſeems 
mo two Manors ; Becauſe it is by Act in Law, 18 H. 6. 2% ha l 
26Y. 8, 4+ Cook. 6. %. 00 05 15 hold Court; 
| eee e : tg) inen ere ere inde; 
For it was agreed for Law in the Star Chamber, that it is ho Manor if there be not two Fer: at 
leaf, Br. Manor, pl. 1. cites 26 H. 8.4. £970 WE eee 


2. In Scire Facias a Fine was levied between R. and M. of two Manors, 
by which M. acknowledged ail his Right in the tWo Manors, viz. to be the 
Right of R. come ceo &c. for which acknowled gmenrtF. prome and ren- 
derd one Manor to M. for Life, with to parts of the other Manor which N. 
held in Dower, to hold one Manor and two parts of the other Manor to M. 
or Life, the Remainder, after his Death, 10 R. in Fail; and that after the 
| Death q 4 the third part ſhould remain to another; and ſo fee a Manor di- 
vided. Br. Fines, pl. 17. cites 43 E. 3. 11. eng a e 

3. If A. has a Manor which extends into two Towns, and he grants the Cro. E. 38. 
Dentſnes and Services in one Town, the Grantee has a Manor in that Town, yet . mo 
and he may keep Court; and ſo has the Grantor a Manor in rhe other ee 7 
Town, and he may keep Court there. Per two J. Cro. E. 19. Paſch. 25 againſt Pe- 
Eliz in C. B. in Caſe of Harris and Haies v. Nichols. | ow =. 
, Orris v. 
Smith and Paget. Ow. 138. S. C. Grantee of the Inberitance of Copy bold for Life cannot hold 
a cuſtomary Court to rant any new Copy. Cro. E. 103. Per omnes J. and Barones in Cam. Scacc Trin. 
30 Eli. C B. in the Caſe of Melwich v. Luther and Ux.— 443. Bright v. Forth. 6 Mod. 151. 
the Queen v. the Dutcheſs of Buccleugh Contra. | 


4 A. ſeiſed of the Manor of C. which extends into L. A An M Le 28. 
conveys to J. S. and his Heirs All that his Manor of N. in N. By this a Marſh v. 


Manor palles, and I. S. may hold a Court Baron; Adjudged by tue Juf- Smith, 5. C. 
uces againſt 1. And Anderſon conceived the Form oft Conveyance good oo: - 


bs - Y - 2 f 0 f 0 i | 
enough, but it might have been better, had ir been / that his Manor of C. niog: thatby 
N. Cro. E. 39. Paſch. 27 Eliz. C. B. Morris v. Paget and Smi. 0 
| 1 MCA 92 _ nt 


J. 8 1 hold a Court Leet in N. there being a Leet within the Manor of C. and chat it might be well 
- ide. ro. E. 39. in Caſe of Morris v. Smith and Paget. A. ſuffered a Recovery of the Manor, eu 
phe N. in which «vere 2 Copy bol ders ſor Life. A Court was afterwards held at N where a Copy- 
N Ma 2 for Life to J. S. But ſuch Grant was held to be void; For tliere was uo fuch Haror as 

«mer before or now. Cro. E. 442. Mich. 37 & 38 Eliz. C. B. Bright y Forth Per 1 


— — — . — —— ev e UP 
. = > : __— n 


— 


2 2 4 Manor. 


if this! n of Ids of Inheritance, the Copyholders and their Heirs hh N 

r b ove 1 Lov 4 — are by Suden, and therefore they rap 5 0 

Court of the Manor. And a Surrender to the Lord himſelf in his Houſe, or out of Court; is not 8000 

Quod Beamond conceſſit, and Judgment accordingly. Cro. E. 442. Mich. 37 & 38 Eliz. C B Sehe 

Forth. e i eee e ee 5 e 
Ow. 138. Ss. F. A Manor may be determined, divided and ſuſpended. Per Ang. 

* by ger ch J. Le. 27. Paſch. 27 Eliz. G B. Marſh v. Smith. 8 derſe 

Morrls- v. Paget. A Manor is an intire Thing, and cannot be ſevered. 6 Mod. 151. the 
the Dutcheſs of Bucclugh. | 14: ene at. Ve at 

6. A. ſeiſed in Fee ofthe Manorof M. extending into M. and 

ſo of other Lands in N. by his Will deviſes the Manor of M. to B. his el 

deſt Son and Heir in Tail, and his Lands in NM. to C. his younger Son 

&c. Per 3 Juſtices, and ſhall have that part of the Manor of C. which 

lies in the Town of N. 2 Le. 190. Mich. 32 Eliz. C. B. Sir Anthon 

Dennis's Caſe. 45 A ene 

J. If I grant away the Noiety of my Manor, we ſhall both hold Cours 

So if J. be diſſeiſed of a Moiety, or the Moiety be in Execution by El. 

gi. Per Walmſley J. Goldsb. 117). pl. 15. Hill. 39 Eliz. Smith v. Bon. 


Queen y 


N. and fl 


- 
« 


8. A Forcible Entry by a Stranger may be into the Moiety of a Many 
and that ſhall not be an Entry into the other Moiety; Per Jones ]. Bur 
it may be otherwiſe by Parceners. Doderidge J. ſaid, that before Partition 
one Parcener has Dimidium Manerii, and after Medietatem. And yet in- 
aſmuch as a Moiety has all the Privileges of a Manor, it is a Manor and 
not the Moiety of a Manor after Partition; And yet it may well be alleged 
in ſuch Caſe, that the Entry was into the N of the Manor, becauſe 
that which is now a Manor is but the Moietoy of a Manor, and an Exce 
tion taken to the contrary was held by the Court not to be of any Moment, 
Lat. 224. Beverley's Cale. od T4014 


(H) Reviver. When a Manor is extinct, what Ad 
| ſhall revive it. E 


25 ON 1 3%. 
Arg. And. 1, T Coparceners of a Manor make Partition, whereby the Services 
8 25 are 1 1 to the A. and the Demeſnes to HOLE 1 the Ya: 
6. 36.__— nor ts deſtroyed ; yet if after one of them dies without Iſſue, by which 
Lc. 204. in Her part comes to the other, this ſhall be a Manor again; Becauſe | 
| _ 5 it was ſevered and re⸗ joined by Act In Law. 12 . * 6, 25. b. Curia. 

Thetford. *- IN I), 6. 26, 6 Rep. 64, Finch's Cale. | fo 5 | 

* It ſhould be (4. | 7 5 3 8 

2. If the King grants the Demeſues of a Manor for Life, After Leſſee's 


Death it is a Manor again. Her. 14. in Caſe of Hartop v. Tuck and 
Dalby. 88 e | 


(H. 2) Seigniory. Revived, after it has been in the 
Hands. of the n, 1 

The ſame 1. IF Lands eſcheat to the King, and he gives them Tenend de Capital 
Law if he I bus Dominis feodi per ſervitium debit. & de jure conſuet There the Seig- 
"4 bai, niory of the Subject of whom the Lands were held before the Fortel- | 

and makes ture is amply revived, and the King by his Parent excluded of any Te- 


Feoffment nure or Seigniory. Arg. Mo. 162. cites 33 H. 6. 7. per Prifor. 
Tenend' de - "= . 0104 bal (FACT I 


Capitalibus Dominis feodi ; the Seigniories are revived. Ibid. „ ö E 
Br. N. C. 2. If the King has Land by Forfeiture f Treaſon; by this all Tenures 
196. pl. 92. are extinct, as well of the King as of others; and there if this Land be 
| after given to another by Parliament ſaving to all others their Rights, Ren, 
Services Ec, There the Seigniories of conunon Perſons are not 7 


Manor. | 326 
Fool Parliament, 94. 8. 92. Davies Proxies 4. Becaufe the ſaving 
— that which is not in Eſſe. See Tenure (1) pl. 9. 


- 
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() Yhot is a Manor. Or of what it muſt conſiſt 


Hat which con of Copy bolders only, and has no * Freehold ers, * There 
9 it be bonn by the Name of a Manor, yet it is not ta te two 
Law a Manor for want of Freeholders. 6 Rep. 47. Mich. 4 Jac, C. B. in Frecholders 


I, 


dir Moyle Finch's Caſe ——cires the Caſe ot Vines v. Durham. Yer, 1 90, 
2 Roll. 45. 112. — Buls. 57. | 191, cites 33 


| | | priſe. Br. 31, 
Every Manor muſt conſiſt of Demeſne and Services, and thoſe are ſufficient 
2 the Ning of 20 err Tor if the Lord aliens his Manfion- 
Houle which he had in Poſſeſſion, yer if the Copyholds and Services 
remain, it is ſtill a good Manor. Per Holt Ch. J. 5 Mod. 382. Mich. 9 
W. z. in Caſe of Winter v. Loveday. Without the Services it 
cannot be a Manor. Arg. And. 105. 


3 „ mare aA a. Mee 1 ym — a ** 44.4 _ * 0 a 8 « * 


(KT) Mat paſſes by the Word Manor. 


. DAROMW ſeiſed of a Manor in Right of his 5 aliened 4 Acres for * Co. Litt. 
Life, and after the Baron 8 the Rever/ion to M. in Fee, and - * me 
the Tenant attorned, and after the Grantee purchaſed the intire Manor, the Ne 4 
to whom the Barum an Feme levied a Fine ſur Conuſance de droit come ceo there. 
Ec. of the Manor; and by the Opinion of all the Court in Banco, the 
Fine extends to the 4 Acres which were ſevered, for they were Parcel ＋ 
the Manor in Rever/1on as to the Feme, tho' they were ſevered in Poſſeſ- 
hon pro tempore z r FY Littleton, Title“ Attornments, fol. 
ultimo, it is not Parcel of the Manor. Br. Manor, pl. 3. cites 18 Afl. 3. 
2. It a Man leaſes his Manot for Life, except the Advowſon, and after S. P. Br. 
pou the Manor Cum Pertin', the Advowſon does not pals ; for it is, not 2 2 
ace] of the Manor at the Time; & of an Acre of Land. Per Priſot. „* * 
Br. Compriſe &c. pl. 28. cites 38 H. 6. 3, 38. Prifot—— 
7 If a Fecffment 


in Fee is made of a Manor, to which an Adveeyſon is appendant, and Livery is made in the Demeſpes, but 
| 


1 Attornment, it was held, that the Advowſon ſhall paſs, but none of the Services. 3 Le. 193. Mich. 29 
Eliz. B. R. Long's Caſe ——-Sav. 103. Long v. the Biſhop of Glouceſter and Hemings. S. C.——1f Li- 


Fery be not made, the Adyowſon ſhall not paſs, tho the Word (Grant) be in the Need ; For then the- 


Advowſon ſhall be ſevered from the Manor which was annexed to it. 1 Roll. R. 91. Trin 17 Jac. B. R 
Atwell v. Harris. i HE 


3. If a Man has a moveable Eftate of Inheritance in 13 Acres Parcel of 
* Manor, they will paſs by the Name of the Manor. Co. Lit. 48. b. 

4 The Lord purchaſes in ſome Tenancies of the Manor, and after ſells 
the Manor; the Tenancies do not paſs. Jenk, 232. pl. 4. cites D. 265.— 

cnancles are no Part of the Manor. Arg. 2 Show. 440. Cites 5 Rep. 

ountjoy's Caſe. N | Sys 99203 
X. Two Coparceners of a Manor, conſiſting of Copyholds, Freeholds, S. C. 1 Le. 
, Demeſnes, muke Partition of all except the Copyhold and Free Ser- 20 ya 
8 after one of them having part of the Demeſnes ſeverally by herſelf, 5— (Be 

ne other had the other Part, and the * Demeſnes remaining in Co- qc.) is 
Pacenary berweed th kes Leaſe of her t the ſaid M Fae ar 
Whether . them makes Leaſe of her Moiety of the ſaid Manor; falſe printed 

ho 2 allorred to her that made the Leaſe paſſed by the Name there, * ok 
en e Moiety of the Manor,” was not agreed by the Court, but by the cg non 

er Opinion of the Court, it ſeemed that the Demeſne was levercd — of dhe Free- 
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holders and che Manor, "ant theretore ine | that Name. And 21 N 
Coyholder Eig. Thertord . There. 4 4 
Coparcenary &c. | | | 
| 6. By Deviſe of a Manor, Rents and Services will paſs, wr 
29 Eliz. C. B. Inchley v. Robinſon. n 
S. P. For 7. By a Fine levied of a Manor, nothing but a Manor. in Tr 
they mall and acta Maror in Repntation. Cro. E. wp. Mich. 41 & 4 Ei 


—_— — * — 


—— PCC 


| 
Wie. Mallet v. Mallet. 5 6h 
ment. But it | | | | gl 
is otherwile in a Conveyance ; For there the Intent of the Parties will help it. Cro. E. 524. 8. C. 


* Compre- 8. The?“ Word Manor includes all Eſtates and Degrees of Etats of 
hends the or in the Manor, and by the Grant of a Manor the Rever/jon will paß 
even in the King's Cale. 6 Rep. 56. Trin. '4-Jac. Ld. Chandos's Cafe _ 


as well as 

the Demeſ- D. 233. | 

nes and Ser- FD | Rene 2 | 

vices. And a Survey of a Manor ſhall be as well of the Freehold Lands as of the Demeſnes. Arp. Os 

74.36 Eliz. in Cafe of oh, yo v. Deff.——and there is no Difference Here the Parcels are eee 

and 3 implied. 5s 55 63. 11 4 1b 1 Pence, 
If a Man Leaſes 3 Acres, Parcel of bis Manor, to J. S. for Life, and after grants the Man * 

the Rererſion ſball paſs, for this is Parcel in Reverſion. for Priſot. Fg Compriſe Kc. pl. N 

6 S. P. Br. Grants, pl. 60. cites 38 Hf. 6. 34. per Priſot. OI 9, 


1 


But it 9. Reputation is ſufficient to paſs a Thing in Conveyance by Name dt 


ſhould he "ks : ' 
a Manor, which in Truth is not a Manor. Velv. 191. Mich. g lac. B 
realy. cites 6 Rep. Sir Moyle Finch's Caſe. 5 g Jac. B.R 


and not in 

Reputation rn 

only, to challenge and hold the Privilege of a Manor, as to hold a Cours Baron &c. Yelv. 191. Mich. 
Jac. B. R. the King v. Stayerton. | | | SE | 


— 
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(L) By what Words a Manor pales. 


I. Manor paſſes by the Name of a Knight's Fee. Arg. Ow. 82. cites 

"A E. 3,——Q—bulſ. 54. Arg. cites 17 E. 3. 8. 
Butcontrary,” 2,.Ita Manor conſiſts of Fealty and Rent, and rhe Lord grants th 
if the Manor Rent, by this the Manor ſhall paſs. Per Thorpe Ch. J. Br. Grants, pl. 16. 


be hy Hom- . 

ken 7 alty, Cites 29 Afl. 20. 6h 

Eſcuage and Ann 2 3.5 BESS) 
Rent, and the Rent only is granted; And if the Lord grants his Rent cum Pertin. reſerving to him a Re- 
lief and Eſcheat ; Quære if rhe Manor ſhall paſs ; Brook. ſays, it ſeems to him that it ſhall, if Fealy 
and Rent makes the Manor; Contrary, where the Manor conſiſts in Homage, Fealty and Rent; Per 


Thorpe Ch. J. Br. Grants, pl. 76. cites 29 Aff. 20. 


- 


3. If a Feoffment be made of all his Tenements in D. and there is a Mi 
nor which extends into D. and S. nothing ſhall paſs which is in S. and | 
ſee there that it is admitted, that a Manor may pals by the Word Tenemteut. | 

| Br. Grants, pl. 53. cites 9 E. 4. 6. | 1. 
* Ibid. cites 4. A Manor may paſs by the Name of 8 l. Land; or of a * Meſuage. Arg 
4 E. OR 1 Buls, 54 cites 6 E. 3. 24 ang EW ²· n 26d a VG 


— A. gives | | ding 2 . it 
the Conical Meſſuage and all other Lands and Tenements <vith the Advewyſon Appendant to it lately belongin! 
to the Monaſtery of Milton. This comprehends the Manor. For the general Words of all other Lanit 


and Jenements include all in general; For if I give all my Lands and Tenements belonging to ſuchs 


Monaſtery, my Manor which belonged to it paſſes, tho not given by Name of a Manor. Sav. 104. Tri 
30 Eliz. in Caſe of Long v. Biſhop of Glouceſter. V 8 
S. If a Man has the Manor of D. and he Leaſes his Manor of D. or 5 
Manor called D. or his Manor in D. in every Caſe the Manor paſſes, pe 
Manwood Ch, B. Mo. 235. ſays it was ſo reſolved in Anno 1 Eliz. 
By this word 6. The Queen ſeiſed of the Manor of Gaſcoigne, and of che Cas 
(Hetedita- called Gaſcoigne Grange in D. did grant all her Lands, Tenements, 4 


went) the. Ffereditaments in D. It was adjudged. per tor. Cur. that the Manor did not 


Manor will 


| pai, and per Anderſan Ch. J it would be the ſame in the Caſe of a Con- 
oe] en mon Perſon. Godb. 136. Paſch, 28 Eliz. C. B. Giles v. — ha 


e . a x . s * „% ea IEG cr t.7 eee A 
; : : A $I T% * ? .. 120 55 U 
8 rr | 
4 — tas — 
a FI 7 1 — 
* 
* Nn Gun a — "7 I. q 1 4 
na. —_—_ — — — 2 
q * + ” 
_ ——_—— p 


(M) hut Things relating to a Manor paſs by what HYords. 
M /[Embers {hall be taken for the Towns and Hamlets, where the Arg. Golds. 
: Manor has Juriſdiction ; per Dyer. Ow. 31. Paſch. 6 Eliz. 195. | 
wy" lets the Scite of his Manor with all his Lands to the faid Manor 
Appurtenant 3 Hereby all the Demeſue Lands do paſs. But if it were with 
ill the Lands appertaining to the ſaid Site, nothing paſſed but the Manor- 
place; per Brown. Ow. 31. Mica. ) Eliz. Anon. 


my 


_— 


ch! Manor ſaſfended, © mn 


1. IF a Man has a Seigniory in Fee, and Lands deſcend on the Part of 
the Mother to him, theSeigniory is not extinguiſhed, but ſuſpended. 

For if the Lord dies without Hine, the Seigniory ſhall go tothe Heir of 
the Part of theFarher, and the'Fenancy to the Heir of the Part the Mother; 
and yet the Father had as nigh Eſtate in the Tenancy as in the Seigniory. 
per 2 J. Godb. 4. 18 5. Hill: 23 Eliz. C. B. el. 

2. IH Lord and enanrt are, and the Lord releaſes all his Right to he Te- 
nant and Heirs of his Body, by this the Seigniory is ſuſpended durin th e 
Tail; and fo fee that it is taken, that this is not any Extinguiſhmenr, tho? 
the Releaſe be made to him o has Fee Simple in the Land; the Reaſon 
ſeems to be that the Releaſe goes by way of Defeaſance of Eſtate of the Seigni- 
h, which was in the Lord at the 'Time of the Grant, and then this thall 
enure by way of Grant. Br. Releaſes, pl. 86. cites 13 E. 3. and Fitzh. 
Voucher 120. ahh | F | 

3. Contra where he, who releaſes, has nothing in him bat à Right at the 
7me ot the Releaſe made. Ibid. F 2 

4 The Lord ma 4 the Services to the Tenant, for Life of the Tenant, Br. View; pl. 
and after the Death of the Tenant the Lord ſhall have the Services again; 96. cites S.C: 
For the Ground in Littleton, that if a Man Releaſes fer one Hour to him | 
who bas the Fee Simple, it Sall ſerve for ever, is, where the Thing which 
the Tenant had is releaſed, the Tenant here had the Land, but nor 
the Services, and therefore by ſuch Releaſe the Services are not extincdt 
tor ever, Br. Releaſe, pl. 96. cites 1g E. 3. and Fitzh. Voucher 120. : 
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(O) Services extinguiſhed, —o F 


a 2; (Y) pl. 3, 4. 

t I Three Acres are held by Suit of Court, and the Lord purchaſes one ; 
Acre of the Three, or grants his Seigniory of one over, the Suit is 

gone for ever. But if one eſcheat; or be alien'd in Aortmain,: for which 

the Lord enters, the Suit remains for the Reſidue; per Periam J. Mo. 203. 

Taſch. 27 Eliz. C. B. in Knight's 'Caſe., +» wa 


1 . . . * * 
W» 


(P) Severance of Parcel,” By what Act. 3 


l. 198 Cparceners of a Manor; one levies a Fine ſur Cogniſance ge 
. 4 Droit come ces Sr. of more Acres than the Manor contains. This 
18 2 Severance of a third Part of thoſe Acres from the Manor. b. D. 3g 3. pl. 
$> Paſch. 16 lip > Ie I OE EN ˙ 4 ]% «A 
2. If a Fine be levied of a Manor, and Cunuſee renders Part to A. for 
/e, and tbe Part 30 B. for Ele and the Rent.of the Whale to C till be 
| 18h ot A. and B. It is one entir Manor in che Hands of the Conuſe. 
5 Codb. 129. Mich. 28 Eliz. C. B. in Caſe of Green v, Harris. "> AP 
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3. If I deviſe that my Executors ſhall ſell Black Acre Parcel of my th 
nor, and die; it remains Parcel of the Manor till Sale made. So it the Heir 
ſells the Manor, Black Acre ſhall paſs; For it is but Executory, and u. 
mains Parcel till it be executed. Arg. Godb. 129. 

4. If A. recovers Black Acre Parcel of a Manor; before Execution it is 

Parcel of the Manor, and ſhall paſs by Grant of the Manor. Arg 
Godb. 129. 


( Things ſevered. Where they ſhall be again Parc 
So if Leaſe 1. IF one makes a Gift in Tail, or Leaſe for Life, of Parcel of th; 
J 3 = nor; during * Eſtates the Land is no 2 of the KS 
cept one Acre; C. 422. b. Trin 14 Eliz. Bracebridge v. Cook. 
during the 4 
2 Acre is not Parcel of the Manor; but otherwiſe in the Caſe of a * Leaſe for Years. 11 Re 
47. b. in Liford's Caſe —cites 38 H. 6. 38. b. Pl. C. 103. in Fulmerſton's Caſe * Arg Got 
522.—Sce(Q. 2) pl. 2. 
2. A Man ſeiſed of a Manor in jure Uxoris, leaſed Part of it without th 
Wife tor Years, the Rever/ion is not Parcel ot the Manor; but otherwiſe if 
the Leaſe had been made by the Husband and Wite; per Manwood J. L. 
265. 20 Eliz. C. B. in Bracebridge's Caſe. | | 
3. If 10 Acres of the Demeſnes of a Manor are leaſed for 20 Nears, and after 
a Leaſe is made of the Manor for 40 Years, there the Rever/on of the 10 
Acres ſhall paſs preſently, and yet it is not properly Parcel of the Manor 
during the firſt Term. And it ſeems, the Franktenement and the Fee dt 
the 10 Acres remain Parcel of the Manor, but yet it is not in all Degrees 
| Parcel. Sav. 113, 114. Paſch. 28 Eliz. in Caſe of Thetford v. Thettord, 
But if an 4. Sale of a Manor to A. and his Heirs, except the Trees, and ate. 


7 I 2 7 wards the Feoffee purchaſes the Trees, they are again made Parcel of the ln. 


been * ex. heritance, tho bf were abſolutely divided for a Time. 11 Rep. 50. Mich, 
cepted, and 12 Jac. in Lytord's Caſe.—cites 4 Rep. 63. Harlackenden's Caſe. 


A. had af- 

terwards purchaſed the Acre or the Houſe, none of them ſhould be Parcel of it again. And fo a Dif- 
ference between Partes Integrales Similares & Diſſimilares, and between Partes Diſſimilares ſolo ane 
ſive adberentes, and Domus & Partes Diſſimilares Excreſcentes, as Arbor. 11 Rep. 50. Liford's Caſe — 
Cites 9 E. 3. 2. a. b. 1 Roll. R. 101.—Cro, E. 522. in Caſe of Ive v. Samms. 

D. 326. b— 5. The Soi! upon which the Sea flowes and reflows viz. between High- 
2 Roll. 170. cater Mark and Low-water Mark may be Parcel of the Manor of a ub 


NP 2 ject. 5 Rep. 107. Paſch. 43 Eliz. Sir Henry Conſtable's Cafe, 


nder Mater | 
the Juriſdiction belongs to the Admiral. 5 Rep. 107. ut ante. 

6. If one grant away any Part of the Demeſnes in Fee, they are ſevered 
from the Manor, and can never be Part of it again, tho it be but for an Ine 
ant. Skin. 192. Tin. 36 Car. 2. C. B. in Caſe of Lemon v. Blackwell. 
—cites 6 Rep. 65. T : WE 
J. Lands ſevered from the Manor can never after become Parcel of it i 
Realiry, bur it may in Repurarion; as if Lands Part of a Manor be alien» 
ed away and repurchaſed, and an Unity of Poſſeſſion tor a conſiderabl 
Time after. 6 Mod. 151. Paſch. 3 Anne. B. R. the Queen v. Durchel 

of Bucclugh. | 


rl 


** 


(Q. 2) Reverſion. What paſſes by a Grant as Parc of 
the Reverſion. Things ſevered. 


The Prior of 1. Seiſed of a Manor in Fee made a Leaſe for Pears of the Kite 7 
2 = © Demeſnes of the Manor to J. S. and after the Leſſor granted 


che Demeſ. Reverſion of the ſame Manor in Fee, and the Leſſee arrorned. The ju 


nes of the Tices held that the Grantee took nothing by this Grant; that che = 
Manor of had not any Reverſion in the Manor, and that the Scite and the Deme 


W. to A. for are not the Manor. Bendl. 24. pl. 39. Paſch. 29 f. 8. 2 I} 


Life render- 
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Rent, and after the Reverſion of the Scite and Demeſnes and the Reſidue of the Manor came to 
I" King by the Diſſolution of the Priory, and after the King granted the Manor with the Appurte- 
— to C. for 21 Y ears by the Words, All Rents, Services, Profits, and Hereditaments of the ſaid Manor; 
but no expreſs mention of any Reverſion was made, nor any recital of theLeaſe of the Scite and Demeſnes. aforeſaid 5 
but a Rent of 74 l. was reſerved to the King upon the Leaſe of the Manor. By the better Opinion the 
Reverſion paſſed by the Name of the Manor. D. 233. pl. 10. Mich. 6 & 7 Eliz. Aprice y. Rogers, 


2. If A. lets an Acre parcel of a Manor for Years, the Reverſion there Pl. C. 923. 
is Parcel of the Manor, and ſhall paſs by the Grant of the Manor; but a Bracebridge 
Leaſeof a Manor excepting an Acre, the Acre excepted is not any Part of „. Sek — 


the Manor to any Purpoſe, and ſhall nor paſs by a Grant of the Manor. b 15 Inari. 


Cro. E. 522. Trin. 38 Eliz. Arg. in Caſe ot Ive v. Sams. —cites Pl. Com. Caſe— . 


104. per Bromley and 38 H. 8. | Leaſe of a 
Manor ex- 
abt one Acre with the Advowſon the Acre with the Advowſon, will not paſs by grant of the Re- 
verſion but are ſevered and diſunited from the Manor for ever as a Branch or other Member divided 
from the Body. 11 Rep. 50. Mich. 12 Jac. in Liford's Caſe. 2 Le. 221. Bawel v. Lucas. if the 
Leaſe be for Years or for Life. A Leaſe for Life is made of a Manor, excepting an Here; By grant 
of Rererſion of the Manor this Acre does not paſs ; otherwiſe if Leaſe for Years is made with ſuch Ex- 
ception. A 2 in Poſſeſſion cannot paſs as parcel of a Thing in Reverſion, where Leaſe is made for 
Life with ſuch Exception; otherwiſe, if Part of the Manor 1s Jeaſed for Life with ſuch Exception, and 
after a Grant in Fee of the Manor is made to another, the Reverſion of the Parcel in Leaſe ſhall paſs with 
the Manor; For the Fee of it was not ſevered from the Manor, and a Thing in Reverſion may paſs as 
Parcel of a 20G in Poſſeſſion, as in this Caſe of a Manor the Exception for Life was expreſs Separation 
pro Tempore ; where. Advowſon Appendant is granted for Life, a Grant of the Manor after to another 
aſſes the Reverſion of the ſaid Advowſon. 
Falmerfion v. Steward, 


Jenk. 510. pl. 91, Pl. C. 103. b. Arg. in Caſe of 


z. Tenant in Tail of a Manor leaſes Parcel for Years, and afterwards 
makes a Feoffment of the whole Manor and makes Livery in the Demeſnes 
wt leaſed ; the Reverſion in the Lands leaſed do not paſs ; Bur contrary in 
Caſe of a Tenant in Fee of a Manor, and that without Deed with Attorn- 
ment; per Dyer Ch. 7 Le. 265. 20 Eliz. C. B. in Bracebridge's Caſe. 

4. It A. be 8 of one Acre Parcel of his Manor, tho' the Acre in 
Right is Parcel of the Manor, yet if A. enfeoffs another of his Manor 
the Right of this Acre ſhall nor paſs bur is ſevered from the Manor tor 
ever, 11 Rep. 47. Mich, 12 Jac. in Litord's Caſe.—cires 38 H. 6. 38. a. 

5. If I have a Manor in which is a Park and Fiſh Ponds, and I de- 
miſe the Manor, except the Game of Deer and Fiſh and after 7 grant over 
the Reverſion, the Grantee ſhall have the Deer and the Fiſh as a Thin 
Attendant on the Inheritance, 11 Rep, 50. b. in Liford's Caſe. 

6. The Freehold of Parcel of a Manor in Poſſeſſion being excepted, 
where a Manor is leaſed for Life, does nor paſs with the Reverſion ot the 
Manor; but where part of the Manor is granted for Lite, there upon Grant 
of the Manor, the Poſſeſſion and Revertion of the faid Parcel paſſes with 
the faid Manor, for this Parcel was Parcel of the Manor and nor except- 
ed. Jenk. 311. pl. 91. | 
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0 By what Act or Grant (as Leaſe & c.) that which was Fee dee 
Parcel ſhall be ſo ſevered as that by Grant of the Manor 0 . 


o N - 
l - 


L Tae King leaſes Parcel of a Manor for. Liſe, the Reverſion of this, But if they 
Rx arcel paſſes to the King; For the Reverſion had always Con- k — ppl 
ende in che ſame Capacity, and no Alteration is made thereof by Force N -.; 
ot the Leaſe - | n | Right of the 
gains a ner e. But where the Leaſe for Life is a Diſcominuance, there he Vie, and 
fire if N Rever/jou and this hall wat be Parcel of the Manor. And there- they join in 
Man is ſeiſed of a Manor in Right of his Wife, and he leaſes Par- 4 Lede gor 
e N | 


cel 


. the granting a of this Parcel is not Parcel of the Manor for the · Reaſon aforeſaid ; Arg 


on continues Parcel of the Manor; 4s in the Caſe of a Leaſe for Life by a Biſhep, this is not any W rong, 


230 Manor. 


Life A Parcel cel for Life, this is a Diſcontinuance and he has gained the Reverſion j 
_ 9 his own Right, ſo that che Reverſion cannot be Parcel of the Wy 
Fine of the Arg. Winch. 46. and agreed by the Councel on the other Side. Ibid 3 
Aaror, the Mich. 20 Jac. C. B. Bithop of Glouceſter v. Wood. 41. 
will paſs by the Fi Cur. And ſo ſee that it remains Parcel of the M | 

will paſs by t ine ; . 

o 146 e 4. 10 br 1 per Cur ſo ſee that it remains arcel of the N anor n Br. Grants 


Put ewhere 2. $ if Tenant in Tail lets Parcel of a Manor for Lite, the Reverſon 


Lea ſe itt : : 
kat ds Fly and agreed by the other Side; For in theſe Caſes the Leſſor gaines a new 


(ontinuance, Fee Simple. Winch. 46, 47. 


the Reverſi- 


For the Succeſſor may enter. -See Winch. 47. Biſhop of Glouceſter v. Wood. 


2 — — 
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(R. 2) Higniory extinguiſhed as to Parcel, or all. 


1. IF the Lord diſſeiſes his Tenant and makes Feoffment in Fee, and the 
Tenant re-enters, the Lord ſhall not have the Seigniory, nor ſtall 
the Feoffee have it; quod fuit conceſſum per totam Curiam. 9 H. Y. 25. 2 
2. If Lord, Meſne and Tenant are, and the Wen eſc heats to the Lori 
upon the Death of the Tenant without Heir, the Tenant ſhall hold of the 
Lord by the ſame Services as he held before. See Tenure (A. a) pl. 6, 
Cites J E. 4. 12. by Needham, Davies County Palatine 67. Co. Lit. gg, 
b. D. 30 H. 8. 44. 30. and the Seigniory is extinct. 10 All. 29. adjudgel 2 
E. 4. 6. by Danby, 1 E. 3. 6. Brook Tenures 91. Fitz. Avowry 258. 
3. If Diſſeiſor of a Manor ſevers the Demeſnes from the Services, and af- 
terwards the Diſſeiſee demands the Manor, it is well; Becauſe as to him it 
is a Manor ſtill. Arg. Lat. 63. cites 9 E. 4. 2 
4. If Tenant makes Feoffment of his Tenancy, and the Lord as Attir- 
ney makes Livery ; this does not extinguiſh his Seigniory ; becauſe what 
Ke tous is only by an Authority. Mo. 11. pl. 41. Hill 4 4 
S. P. So that 5. If Tenant enfeoff's the Lord and a Stranger to the Uſe of another and his 
the Wife of Heirs, and makes Livery to the Stranger, this is no Extinguiſhment of the 
3 Seigniory; but if the Lively was made to the Lird it is otherwiſe; and 
have Dower; yet is the Poſſeſſion inſtantly carry'd away to to the Stranger, by the Su- 
nor had he tute 2 H. 7. 13. per Dyer, wen 31. Paſch. 6 Eliz. in Caſe of Sutton). 
himſelf ſuch Robinſon. | | | e | 
Poſſeſſion, A 
whereof he | | 
might be vouch'd. Mo. 56. per Dyer Ch. J. Paſch. 6 Eliz. in S. C. 


140. pl. 41. in Marg. 


Dal. 60. pl. 11. C-. 


D. 140. b 6. If Tenant enfeoffs his Lord and a Stranger, and they re-enfeoff the Te 


Marg. pl. 41. nant and his Wife, the Seigniory is all extinct; For the Land in their 

"EM 0 ©, Hands was diſcharg'd, of the Seigniory, and by their Feoffinent all pals | 

pl 10. 8. C. from each of them, they bein e Mo. 56. Paſch. 6 Eliz. Sut- 
C 6 i } er ; + | 


— o where 


T-nant en- ton v. Robinſon.—Ow. 3 1. S. C. 


eoffs the Lord | | E 2 

rh Moiety of a Terancy, and the Lord aliens this over to-another, the Seign is extinct pro _ 
Mo. 56. Paſch. 6 Eliz Sutton v. Robinſon, —Ow. 31. S. C— And i the Lord releaſe m_ 
Right in one Acre of the Lands held, it is Extinguiſhment o all the Seigniory- Mo. 56. Sutton v. Ro- 


binſon. Dal. 60. pl. 11. S. C. —Ow. 31. S. C. 


7. If Tenant does Offence, by which his Land comes to the King of 
Royal Eſcheat, it ſeems that the Seigniory is clearly extin&; but he — 
of the Purchaſe of the King; per Shuttle worth. Mo. 237. 7 aſch. 29 27 


Broke v. Smith, TT 
| (S) Pleadings 
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1 A. 
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_ FT Manor. 
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(8) Pleadings. 
' A SSISE of a Rent-charge out of the Manor of D. in D. the De- 
x fendant ſaid, that the Manor extended into D. and C. This is a 
0d Plea to the Writ prima facte ; The Plaintiff ſaid, that this Parcel 
which is in C. is the Services of the Manor, and all the Demeſnes in D. and 
a good Replication; For nothing can be charged but the Demeſnes, and 
nor the Services. Br. Replication, pl. 28. cites 12 Aff. yo. 

2. If a Precipe be brought of a Manor and 40 Acres, Tenant vouches, 
and Youchee enters and vorches himſelf for the Manor and 40 Acres alſo as 
| Parcel of the Manor; | "tis doch! For tho' it was not Parcel, yet if he was 

enfeoffed as Parcel, T ought ro vouch accordingly. See Voucher (N. a) pl. 
cites 41 E. 3. 23. b. | 
3. In 4 Ser/an of the Services was alleged in F. N. who granted the 
Manor by Fine to the Avowant, and the Tenant attorn'd, and for ſo much 
| Arrear the Lord avowed ; the Plaintiff ſaid, that thoſe Services were not 
Parcel of the Manor at the Time of the Fine levied, and upon Argument 
the Iſſue was accepted, and yet it may be, that it was not Parcel at the 
Time Sc. and yet it is Parcel now as by Meſnalty, Eſcheat, or Forejndger, 

or by Gift in Zail of theſe Services, and the Tail was extinct afterwards ; 

but this ought to be ſhewed by Replication, as it ſeems. Br. Avowry, pl. 32. 
| cites 48 E. 3. 26. a pee BE 

4. Formedon ; and demanded the third Part of the Manor of D. The Te- 
nant ſaid, that at the Day of the Writ parchaſed $. P. wa s ſeiſed of 30 Acres 
of Land in D. Parcel of the ſame Manor, and therefore he ought to have 
demanded the third Part o the Manor except and Forepriſe the 30 Acres 
aforeſaid, Judgment of the Writ, and was compelled by the Court, to 
lay abſque hoc, that he himſelf had any thing in the 30 Acres the Day of the 
Writ purchaſed or ever after. Br. Brief, pl. 176. cites 19 H. 6. 12, 13. 

5. It A. has a Manor in the County of W. and B. holds Land of the ſame Br. Eſtopple, 
Manor in the County of D. by Rent and Services, this Rent and Services pl. 90. cites 
are Parcel of the Manor; and in demanding the Manor he Hall demand it &. C. | 
in the Counties of D. and N. where he ſhall make ſurmiſe; and fo ſee that 
the Land held is not Parcel of the Manor, but the Rent and Services iſ- 
ng out of it are Parcel of the Manor. Br. Manor, pl. 2. cites 22 

6. In Forcible Entry, where the Defendant ſaid, that the Honſe and Land $9 in Acowry 
&c. was Parcel of the Manor of B. and intitled himſelf to the Manor by Ef+ of Diſtreſs, 
cheat, and did not ſhew in what County the Manor was, and yer good; tor 3 4 
it ſhall be intended in the County where the Land is. Br. Pleadings, pl. 53. iris be Id of bls 
cites 36 H. 6. 1). | Manor, and 


| Wi "FX7\ | did not ſhew 
where the Manor is, and well; For it ſhall de intended where the the Land is. Br. ibid. 


J. If the Manor of C. extends into T. and W. and Præcipe quod reddat is But if le will 
brought of the Manor F C. and does not ſay in T. and M. yet it is well; For ſever it — 
the Manor is entire, and by this he ſhall recover the whole Manor. Br. Fare, then 
recipe, pl. 14. cites 4 E. 4 1x47. eee ee he may de- 

| man rne 


Maror of C. in J. or ſo many Houſes or Aeves in T. and then he ſhall recover only that which is in T. Ibid. 


. If Diſſeiſor of a Manor ſevers the Demeſyes 1565 the Services, the Diſ- 
lee muſt make his Deman according to his Right; and as to him, it 
b 2 Manor ſtill. Arg, Lat. 63. cites. 9 E. 4. + YCY -5- 
2 It is faid, that where a Recovery is pleaded of a Manor, of which 
we LR Parcel, if the other would contradi& it, he ſhall lay that 
F 
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Bulſ. 57. 


See Lev. 28. 12. A Manor in Reputation cannot be demanded by Name of a Mang 


S. C. cited . 


10. In Formedon brought of Lands in A. B and C. Tenant pleads affe 
of all by Name of the Manor and Tenements in A. and H. and ig 
nothing of the Land in C. The Court held, that by the Name of th 
Manor, the Lands in all the Villages would paſs, and the Detendant m, 
if he will, plead as to the Land in C. Nient Compriſe in the Fine. Bron 
155. Anon. | eee 

ye + A Manor cannot be claimed unleſs by it's Name of Incor 
as Anderſon term'd it. Ow. 4. Bragg v. Brook. —Declaration v 
nerio i» D. inſtead of De D. and held ill. 2 Lev. 18. Mich. 
Underwood v. Sanders. 


poratio, 
as de Ma. 
28 Car. B.R 


Lat. 63. in Caſe of Hems v. Stroud. | I 4 

13. It a Man brings a Præcipe of a Manor, and in it demands any Lau 
Part of the Manor, he muſt either abridge his Plaint, or if the Tena 
pleads this Matter in Abatement, the Writ thall abate Oui bis petitun;i 
hong ſuperfluous to demand the ſame Thing twice; and if Lands ar 
mentioned with the Manor, they ſhall be intended to be no Part of the M. 
nor; becauſe all that is Part of the Manor is comprehended in a Preci 
of the Manor; as 36 H. 6. 1). Sci. Fa. to have Execution of the Manor 
of Dale, and 6 Acres of Land, it is no Plea to ſay the fix Acres are Par. 
cel of the Manor, becauſe the contrary ſhall be intended. Pig. of Re. 
cov. 42, 43. 


5 — — 
* 


5 (T) Cuſtomary Manor, its Power. 


I. Ord of ſuch Cuſtomary Manor may grant Copies, and hold Courts, 


and ſuch Manor may paſs by Surrender and Admittance ; and Fines 
ſhall be paid upon . upon Alienation or Deſcent. Per 


Fleming Ch. J. Bulſ. 57. Mich. 8 Jac. in Caſe of the King v. Stafferton, 
Cites 11 Rep. 17, 18. Sir H. Nevil's Caſe. N.. 


— 


(U) Cuſtomary Manor forfeited. _ 
F ſuch Cuſtomary Manor be forfeited, the Lord ſhall have the Cuſtoms 
and Services belonging to it. 11 Rep. 18. Mich. 10 Jac. in Sit 


Henry Nevile's Caſe. 


ä 


; 5 | 6 7 7 l 
BY Hether certain Lands are Parcel of a Manor in ancient De- 


; meſne or not ſhall be tried by the Country ;:For it cannot be 
tried by Doomſday- Book, tho whether the Manor be Ancient Demeſne 
may. 9 Rep. 3 1. a. in the Abbot of Strata Marcella's Caſe.—eites 22 All. 45. 


—ͤ— * 2 
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(X) Lord of a Manor. Who. And his Power. . 


1. Dy this Word Lord ſhall be intended zhe Perſon of whom the Vill 1s 
held, and not he who is ſeiſed of the Vill; For if there be 20 

Meſnes, every one of them is Lord of the Vill, and yet none ſhall; have 
Common bur he who is ſeiſed in Poſſeſſion of the Vill. Br, Preſeription, 
pl. 27. cites 22 H. 6. 55. | N 


2 6 acts — — — * e * * 


* s 


e Marches of Wales. | Margin. | 23 3 


* - _y 


">. Lord of a Manor cannot juſtiſy under a Royalry to Fiſh, Hunr, 
i Fowl in another Man's Soil, Arg. 11 Mod. 14. cites Jo. 440. Vent. 
1— Holt Ch. J. a Man may have Free Warren in another's 


8 dil Ratione Privilegii, but not Soli. Ibid. 75. | 
[ For more of Manors in General See tir. Copphold &c. ] 
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(A) Marches of Wales. 


: 4 Y 
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1. TRror was brought in B. R. upon a Fudgment in EjefFment in Wales 

before the Juitices there, and upon conſidering the Statute of * 28 * 34 & 35 H. 
H 8. which wills, that Error upon a Real Action 7 be reverſed in B. R. 6. cap. 26. 8. 
end upon Perſonal by Bill before the Preſident and Council of the Marches, 13. 
it was doubted, whether Ejectment, being a mixt Action, was within this 
Stature ; But at laſt it was adjudged that Error lay in this Court. Mo. 
248. pl. 391. Mich. 29 Eliz. Griffich's Caſe. . 

2. In the Court of the Marches of Wales &c. a Man promiſed to make palm. 364. 

4 Leaſe ef certain Land before Mic haelmas (in Conſideration of 80/. then Brig's Caſe. 
preſently paid). Before Michaelmas the Land is evicted, and the Leſſee ſued * - hu 
to be relieved by the Equity of the ſaid Court, and a Prohibition was moved rl 2) bur 
for, becauſe it was above 50 J. Per Ley Ch. J. Here he cannot have jt ſeems it 
Debt or Account, but Caſe he _ and ſue to be relieved in Equity and ſhould be 
te relieved according to his Caſe, tho Action of Debt above 50 J. Va- (Neſt Re- 
lue cannot be brought in the Court of Marches &c. Vet the Caſe of the ſtraine). 
Equity * is not reſtrain d; to which Doderidge and Haughton J. agreed. 
2 Roll. R. 308. Paſch. 21 Jac. B. R. Arnias v. Brigges. 

3. Marches of Wales have three Powers, 1. For Actions at Common 
Law, as Debt and Treſpaſs ſur Caſe, and in them they ought not to hold 
Plea above 501. ad. Ot Caſes of Equity, and of them no Certainty is 
put. zd. Of Criminal Caſes. 2 Roll. R. 308. per Chamberlaine J. in 
Cafe of Arnias v. Brigges. 

4. They have nothing to do with the Poſſefjons of Men, unleſs in re- 
ſpect of Force Plena Curia. 2 Roll. R. 309. 

5. A Prohibition was granted to the Court of the Marches of Wales, 
becauſe Lands being deſcended to an Infant ſubject to a Truſt, they had 
not only injoined the Poſſeſſion of thoſe Lands, but of other Lands alſo 
(deſcended to him. And the Court ſaid, That they cannot Sequefter Lands 
a all for the Performance of a Decree of their Court to pay Money; For 
they can only Agere in Perſonam & non in Rem. Vent. 11. Hill. 20 
& 21 Car. 2. B. K. Anon | q 4 6s 

6. 1 V. M. Sefſ. 1. cap. 21. Diſſolvd and took away this Court, but con- 
med Fudgments and Decrees paſſed there before the fir/t of Fune 1689. 
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I, N Here a County is in the Margin of a Declaration, and the Treſ- Put Intend- 
pals or Thing is alleg d to be done apud D. and dces not fhew in mer * 
96 | cabas 29% 
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where a par- what County D. is, yet it is well enough; Becauſe it mall be $7.50 
ticular Vill is to be in the ſame Count which is in che Margin; f e * 
in the Mar- tendment ſhall there ſerve, as 34 H. 6. Cg J. 96. Mich. + fl. ln. 
5, nici don R. per Popham, Yelverton and Fenner. Quarles v. Searle. 3 Jac. N. 


u 
Idie. 
1 but 


—— iumouoro ene — 4 


to an inferiour Court to take away the Juriſdiction of ſuperiour Courts without Mw. 2. 
per coſdem. It is ſufficient to put the County in the Margin of the * 
not ſo in an Indictment. Arg. Vent. 110. cites 1 Cro. "e. S YM $0 FTE Yo 


2. On a Motion to quaſh an Order made two uſt; 
ception was, that it does not appear thar 25 wands =_ > i > 
County; For it is ſet forth to be made by A. and B. two Juſtices G 


Prædict. and there is 0 County in the Body of the Order for th Præd: . 
to refer to, and it ſhall not re to the County in the Margin ; eee a 
it was quaſh'd, per Cur. 11 Mod. 266. pl. 6: Hill. 8 Ann. B. R. Anon. 4 
, | , 3 | N 
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(A) Mariners Mages. Confidered How. 


I. ge aol Wages is a Choſe en Action, tho the Service is not then 
=> done. 2 Vern. 595. Mich. 1707. Crouch v. Martin and 

arris. 
\V 2. Seamen's Wages are aſignable, and the Aſſignment ſpecifically binds 
Mich. : 57 the Wages, and ſuch Aſſignment ſhall be paid Of 2 2K d Debt; 
contra. Mit- per Cowper C. 2 Vern. R. 595. Mich. 1707. Crouch v. Martin ai 


chell v. 


Edes 18 
Ch. Prec. PT | M 
125. 8. CG. TUE — — . —ͤ—̃— bee 
eb (A. 2) Mariners Wages. Payable or loſt. In what Cie ©: 
and How much. K 
1. TXT Hen 2 Veſſel hath anhaded, and the Mariners demand thir il 2 
S.P.2Molloy Wages (whereof ſome have neither Bed, Chest, nor Cabvin abcard} 


cap. 3. S. 14. the Maſter may lawfully keep back Part of their Wages till they hat anj 
brought back the Ship to the Part from whence the came, ualets the Fr 
ive good Security to ſerve out the whole Voyage. Miege's Laws d Fo 


leron 8. S. 18. hee lg . "OT, 
2. When the Maſter of a Ship hirzs the Mariners in the very Town f. gen 


which the Veſſel belongs, whereof ſome at their own finding, others of then 5 
at his own Cofts and Proviſion; and it happens, that the hip can pu ag 
cure Fraight in thoſe Parts where ſhe is arrived, bur muſt ail further 10 

get it; then the Mariners that are at their own find ing ought to follo# . 


the Maſter, and ſuch as are at the Maſter's own Coſts ought to have oy 
Mages increaſed, Kenning oy Kenning and Courſe by Courſe, becau 1 
hired them to one certain Place. And if they go not fo far as tot 
Place which was agreed upon, yet they ought to have their full 2 
if they had gone thither; bur they muſt bring back (with Gods de . 
the Veſſel to the Place from whence they took her. Miege 5 Laws 0 
Olerom 8. S. 19. | ; u 


F them 
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rher 00 
follow 
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to that 
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ine e is arrived af her Por 


˙ #11 


— 


BB 


rt 4 Pieharge, and gets there into 

"Ground, ſo thay the Mariners think her /afe,cvery way, then the Maſ- 
ter ought to increaſe Wages, Kenning by Kenning. Mieges Laws of 

© © 26. ; IP. ; 8 5 | 

Olero: 4 cbellious Mariner repent in Time, and offer Amends for a ſimple Mal. Collec- 
Rebellion, and the Maſter notwichſtanding refuſe, he may tollow the t 
Ship and obtain his Hire. Mal. Lex. Merc. 104. cap. 33. hana 
5. Mariners ought each one to Help and Aist others * on the Seas, or elſe 2 P. _ io 
he that refuſerh — his Hire, and the Oath of his Fellows ſhall le a e Molloy 
Vf againſt him. Mal. Lex. Merc. 104. cap. 232. 242 

6 It a Ship paſs further than the Mariner was hired, his Hire ſhould be 
\cordingly augmented, except he be hired a Mareapes, mais non a deniers, 
4; the Frenchman ſpeaks, or by the Month tor all the Year. Mal. Lex: 


Merc. 105. cap. 23. 


7. A Magter may pus away a Common Seaman without an lawful Cauſe But if he be 


„ r 3 | g ſet out from 
lefure his Departure, 17 ing = re 2 15 the Moiety of what has been + 610 el 
red upon. Mieges Laws OL * Y IS. 8. 3 | | and have be- 


 guntheVoyage 


the Maſter that puts him away without a Cauſc is bound to pay him his full Wages. Miege's Laws of 


g. If a Mariner be found to be infected with any contagious Diſeaſe, the 
Maſter is free to leave him in the firit Place he thall arrive at, and ſhall 
nor be bound to pay him any Wages; provided the Sickneſs be clearly 
proved by the Depoſition of 2 or 3 Mariners. Miege's Laws of Wisby 
218. 62. e r . 
9. By the Law Marine, if the Maſter orders his Boat to be Manned our, 
and the ſame is unfit for Sea, the Tews or other Accoutrements being im- 
potent, and any Mariners happen to be drowned, he is to pay one Tears Wages 
to the Heirs of the Drowned. 2 Molloy. cap. 3. S. 2 | 

10. If the Ship breaks Ground, and is ſet Sail, if after ſhe arrives at her 
ge red Port, their full Pay continues till the returns, 2 Molloy. cap. 4. S. 2. 

11. It a Ship happens to be ſeiſed on for Debt, or otheriſe to become for- 
feited, the Mariners muft receive their Wages, unleſs in ſome Caſes where 
their Wages are forfeired as well as the Ship ; As it they have Letters of 
Mart, and inſtead of that they rommitted Piracy, by Reaſon of which there 
becomes a Forfeiture of all; but Lading prohibited Goods aboard a Ship, 
3 \V ool &c. tho? it ſubjects the Veſſel to a F e it diſables not 
the Mariner of his Wages ; For they having Wer pe ormed their Parts, 
the Ship is tacitly obliged for their Wages. Bat it the Ship periſhes at Sea, 
they bl, their Wages, and the Owners their Fraight; and this being the 
Marine Cuſtom is allowed by the Common Law as well as the Civil Law, 
2 Molloy. cap. 3. S. J. | 

12. If the Goods are ſo imbezled or damnified, that the Ship's Crew muſt And the 
anſwer, the Owners and Matter muſt dedu& the fame our of their Reaſon is, 


Freight to the Merchants, and the Maſter oat of the Mariners Wages for that, as 


For before they can claim their Wages out of what the Ship hath earned, [he my lied 


muf be acquitted from the Damage the Merchant hath ſuſtain d by the Nezli- ro aufer the 
gence or Fault of the Mariners. 2 Molloy. cap. 3. S. 9. Fraight, ſo 
War 18 obliged to clear the Damage ; which being done, the Mariners ar the 1 let in to 
13. If a Mariner deſerts his Service before the Voyage ended, by the Law 
Marine he loſes his Wages; and fo it hath been conceived tne ſame Cuſ- 
tom will bar him at Common Law. 2 Molloy. cap. 3. S. 10. | 
14. Money or Cloaths taken up by the Mariners and «entered in the Pure 
ſer's Book is by the Cuſtom Marine a Diſcount or Receipt q ſo much of 
5 Wages as the ſame amounts to, and in Action brought by them tor 
eir Wages the ſame ſhall be allowed. 2 Molloy. cap. 3 8. 11. 2 
15. Upon a Motion for a Prohibition it was agreed, that if the Sep 9a 
not return, but is off by 'Tempeſt, Enemies, Fire, &c. che Mariners _ 
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pw ns aboard a Ship in a Haven, being infra Corpus Com.) the Court will grant 


eee = 


the Admiralty had a ern and ſo denied a Prohibition. 11 Mod. 31. 32, Mich. 3 Anne. B. R. 


2 — 


236 Mariners. 


If a Ship is loſe their Wages ; for otherwiſe they will not uſe their 8 
loft before nor hazard their Lives to ſave the Ship. 1 Sid. 179. i 10 


e arrive a 
any 8 Car. 2. B. R. Anon. | 
Delivery, | | 13 
the Seamen loſe all their -& = but if ſhe is loſt after ſhe comes to a Port of Delivery, th 
loſe their Wages from the laſt Port of Delivery; but if they run away, tho” after they 
of Delivery, they loſe all their Wages, and whereſoever Freight is due, Wages are due. 2 8 
283. Bill. 34 & 35 Car. 2. B. R. Anon. 12 Mod. 442. 8. P. Aas goes Fraieh * 
Outward Voyage, the Seamen ſhall have their whole Wages out; but if at their Return the Shi 12 * 
or other miſchief happen, whereby the Voyage homecvard is loft, they ſhall have but balf Wat. * 
Time they were in Harbour abroad; per Holt Ch. J. 12 Mod. 308. Trin. 12 W. 3. Anon OE 1 
India n takes Bond ſrom the Mariners and Officers not to demand their JW apes wnleſs the retu a 
. ry 3 oe. Ship 1 * ** a 15 Port and 8 is Dun by the rench, yer | 
they ſhall have their es to the Time the Ship arrived at t liveri : ; 
Vert. 727. Mich. 1716. . v. Child & al. e | "IR 25 ; per Com per C. 2 


en they only 
ey come to a Port 


* 


(B) Wages. Suable for. In *vhat Court, and when. 


A. moved for 1. IHE Court will be well informed that the Libel is for Marinen 
a Prohibitl- Wages; for otherwiſe, (as if Carpenters Libel for their Hit 


for Libelling a Prohibition. 2 Molloy. cap. 3. S. 8. cites the Caſe of Sirwell & al, 


againſt the v. Love & al. 27 Car. B. R. 
Body of a ; 3 a K's 

Ship in the River Thames for Mariners Wages, and that had never been extra corpus Comitatus ; the Sup- 
geſtion was, that a Shipwright was in Treaty with the Captain for the Sale of the Ship; and as a Trial 
of a Ship it is uſual for the Captain to on Board, and to bring Mariners with him, and to emplo 
them about the Ship, and then to launch her, &c. afterwards they diſagreed before the Property was i. 
tered, and theWorkmanſhip was removed from the Ship, and the Hull returned to the Shipwright. Now 
the Queſtion in this Caſe was, if it was within the Reafon and Rule of Mariners Wages, the Ship not 
being benefited by the Men's Work; and the Court at firſt thought it ſomewhat difficult. Now, tho 
in this Caſe there was no Work done at Sea, yet inſomuch as upon the Face of the Libel it appeared the 
Suit was for Seamen's Wages, and for the Indulgence due to Mariners, all the. Court were of Opinion, 


* 


— — Fw, > ew woes % 


cQ. 


Oſman v. Wells — al. 


Molloy 245. 2. Mate of a Ship libelled in the Admiralty Court for his Wages, and 

S. P. chat he upon Prohibition moved for it was agreed per Cur. that it ought to goin 
may ſue in Caſe of a Maſter; ſecus in Caſe of Mariners; and the Mate being 
ty. Mean between both, it was doubted; but the Court inclined to conſider 
him as a Maainer, becauſe he is hired by the Matter as other Mariners ; 
Bur the Maſter is putin by the Owners. And after, (upon Conterence 
with the Common Pleas, where a like Caſe was under Conſideration) it 
was ruled that no Prohibition ſhould. go. 12 Mod. 440. Hill. 12 W. z. 
Grant v. Bally. 1 e e 

In this Caſe 3. It is mere * Indulgence to Mariners to ſue for Wages in the Admirally; 
es 2 But if the Maſter ſues for Wages there, a Prohibition ſhall go; Forte 
fs ena. contracts on the Credit of the Owners, but the Mariners on the Credit 


it was inſiſt. of the Ship. 1 Salk. 33. Trin. 12 W. 3. B. R. Clay v. Surgrave. 


ed, that no | 3 3 | a 
Prohibition ſhould go unleſs ſome ſufficient Perſon would put in Bail to an Action &c. which the _y=_ 
thought reaſonable, other wiſe the Debt might be loſt; yet a Prohibition was granted abſolutely. * 
5 18,8 C——12 Mod. 405. S. C.—* 2 Molloy Cap. 3. S. 8. S. P. — And this Indulgence was, becauſe e 
Remedy in the Admiralty was the eaſier and better, Eaſier, becauſe they muſt ſever here, whereas they 2 | 
join there; And better, becauſe the Ship it ſelf is anſwerable ; But ĩt is expreſsly againſt the Statute, tho 
now Communis Error facit Jus. 1 Salk. 33. Clay v. Sudgrave. 


4 Prohibition was moved for to ſtay a Suit in the Admiralty by a S 
of the Ship for his Wages, and the Suggeſtion was, that all was aid to 
the Maſter; Per Cur. Payment to the Maſter is not Payment to the dea- 
men, but the Ship itſelf is liable for their Wages, and they would heat 
Counſel. 12 Mod. 526. Trin. 13 W. 3. Maddox v. | 


* 
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Mariners. 237 
— — — 
{kh & 5 Atne cap. 16. F. 17. Enacëts that all Suits in the Admiralty 
for buen Wages ſhall be commenced within fix Tears after the Cauſe of 
ion accrued. 9 1 


918. F any Perſon intitled to ſuch Suit for Seamen's Wages be within 
the Ape of 21 Tears, Feme Covert, Non Compos Mentis, impriſoned, or be- 
"nd the Seas, ſuch Perſons ſhall be at Liberty to bring the ſame Attions, fo 
as they take the ſamg. within ſix Tears after their being of full Age, Diſcovert, 
o ſane Memory, at large, and returned from beyond the Seas, 

6 tg. If an Perſon, againſt whom there eee be any ſuch Cauſe of Action 
fir Kamen v Wages, be at the time of ſuch Cauſe of Act ion accrued, beyond 
he Seas, ſuch Perſon, who is intitl:d to ſuch Action, ſhall be at Liberty to 
bring the ſaid Action againſt ſuch Perſons after their Return from beyond the 
Gas, ſo 4s they take the Jame after their Return from beyond the Seas 
within ſuch time as is limited for the bringing of the ſaid Action by this 
4d. . . | . "IS - . | 1 V 4 
5. Mariners libelled for their Wages in the Admiralty, and a ſpecial bee 146. 
Cuiraft reduced into Writing was ſuggeſted in order to have a Prohibition, The CH 
but it was denied. 8 Mod. 379g. Trin. 11 Geo. the Mariners Caſe, teren Con 
| | tract made 
n Land is only to aſcertain them. 3 Lev. 60. Coke v. Crechett. S. C. cited 11 Mod. 32. 
Prohibition ſhall not go to ſtay a Suit in the Admiralty for Mariners Wages, tho' the Contract be upon 
land; For it is more convenient for them to ſue there, becauſe they may all join. 1 Vent. 146. 
Trin. 23 Car. 2. B. R. Anon.——-1 Vent. 343. S. P.-—2 Vent. 181. S. P. Alliſon v. Marſh ———2 
Keble, 779. the King v. Pike. S. P. inch. 8.-——But if there be a ſpecial Agreement that 
Mariners ſhall receive their Wages in any other Manner than uſual, or if the Agreement be under Seal, in 
both theſe Caſes Prohibition ſhall go; But where it is in Writing only, it is but a parol Agreement; And 
in ſuch Caſe the Anmiralty has Juriſdiction. Per Cur. 12 Mod. 38. Paſch. 5 W. & M. Opy v. Ad- 
diſon, | | 


go 1 n F —— ITC TW . w— eels. Dalit 


() How they ought to behave on particular Occa- 
lions. 


. Th Mariners are bound to ſave and preſerve the Merchandiſe to 
the beſt of their Power; gd whilſt they do fo, they ought to 

tave their Wages paid them; otherwiſe not; Neither is it lawful tor a 
Maſter to fell the Cordage, without the Merchants Leave ; Bur he is 
bound at his Peril to preſerve the whole ſo far as in him lies. Miege's 
Laws of Wisby 16. S. 15. pe 4 | 

2. The Mariners are bound to preſerve and take Care of the Goods at 
7 py" of the Merchants, Maſter, and Pilot. Miege's Laws of | 

ISDY 19. 8. 47. | | | ; | ; | 

3. For the taking Care of the Goods, the Mariners ſhall be paid, every Ibid. 15. 
ume they ſhall Air the Corn, a Denier for every Laſt ; And if they re- 4 1 OO. 
uſe to do it, ſo that the Corn comes to be indamaged, they are bound to x 4 De- 
Make up the Damage according to the Judgment of the Maſter and Pilot. niers a Laſt 
As for the unlading they ſhall have a Denier for every Laſt, and the for Lading, 


ike thall be allowed them for all other Commodities whatever. Miege's *94three 


avs of Wisby 19 8. 48. 9 


| _ lading, and 
that ſhall be their Saiary for hoiſting of Goods. 


4. The Mariners ought to ſhew the Maſter the Cordage uſed for hoiſting 
uh of Cords, and to acquaint them with any thing that is wanting therein 
loche beſt of their Knowledge; And if the Maſter neglects it, the Da- 
mage enſuing thereby ſhall be upon his Account; But it the Mariners fail 
* Duty herein, they ſhall be anſwerable for the Miſchances that 

al happen thereby. Miege's Laws of Wisby 19. S. 49. 1 

Pp p Re 5. If 
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Mariners. 


5. If it chance otherwiſe than well with the Maſter, the Mari 
then holden to bring back the Ship to the pus . TN are 
fraighted without Delay, except it be otherwiſe provided. Mal. L 
Merc. 104. cap. 23. x, 


* [ — 7 
1 : ; 
8 — 
1 - = 


* — 
KT. ad — Sant 


* 


8 e *** 


** , * 7 8 n TTY VE Y W 


> % 


(D) Under what Regulations a Mariner muſt be. 


1. JF any Fefſe! ha through Misfortune to be caft awar. j | 
| Plate . 15 . the Mariners are bound to 2 * f 1 
Lading as they can; And if they ſave Part thereof, the Maſter ſhall ally 
them a Competency to get home to their own Country. And in caſe the 
ſave ſo much as may enable the Maſter to do this, then he may law full 
pledge to ſome honeſt Perſon ſuch part thereof as may ſerve for that Pur. 
poſe ; But if they have not endeavoured to ſave the Things aforeſaid 

then the Maſter is not bound to provide for them; But he oveht 10 ky 
them in ſafe Cuftody, until he knows the Pleaſure of the Owners, And 
this he ought to do like a faithſul Maſter; Orherwiſe he ſhall be bound 
to give Satisfaction. Miege's Laws of Oleron. 4. S. 3. 


Miege's 2. When a Veſſel departs from any Country, laden or empty, and a: 
3 of F rives at any Port or Harbour, none of the Mariners ought to Jo out of th 
isby 16. 


NN Ship without the Maſter's Leave. For in ſuch a Caſe, it the Veſtl 
he © p. and {ſhould happen to be loſt, or by any Misfortune be damnified, they muſt 
that hall make Satisfaction for the ſame; But 1 the Veſſel be moored with tuo o 
ought to be three Anchors, they may then lawfully go out of her without the faid 
left on Ship- Maſter's Leave, provided they leave behind them on Ship-board ſuch i 
grin pe Number Ul the Ships Company, their Fellow Mariners, as is 7 — to 
© Shea — look to the Veſſel and her 1 . Provided alſo, that they return again 
All Mariners in due time to their ſaid Veſſel; For if they ſtay longhr than is meet, and 
are eee any Mischance happens to the Ship, they ought to make Satisfaction if 
g o 


es 85 they have wherewithal. Miege's Laws of Oleron 5. S. 5. 
and to leave 


* after the Voy e, and the unloading of the prom till the ſame be unrigged and ſufficiently ballaſt 
t 


iege's Laws of Wisby 20. S. 54. They ought not to depart from on Ship-board when once ad- 
mitted, (which is 0 bs when they break Gon withour Licence of the Maſter ; And before they 
may ſo do, they are to leave a ſufficient Number to guard qe Ship and Decks. Molloy. 243. 
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S. P. Miege's 3. When a Difference happens between the Maſter of a Ship and any on 
fans ot of his Mariners, the Maſter ſhall deprive him of three Meals before Is 
8. bros, AI turns him out of the Ship; But if the ſaid Mariner do offer in the Pre 
* S. P. that ſence of the reſt of the Mariners to make the Maſter Satisfattion, and ii 
he ſhall have Maſter 7 the ſame, and reſolves (notwithſtanding ſuch Offer) to po 
his whewe him out of the Ship; In ſuch Caſe the ſaid Mariner may follow the id] 
boy 246: o Ship to her Port of Diſcharge, and ought to have his“ Wages paid bin 
as it he had come in the Ship, or as if he had made Satisfaction for his] 
Miſdemeanor before the Ship's Company. And if the Maſter take no 

another Mariner into the Ship in his Sread, as able as the other, and rhe 

Ship or Lading happen to be, thro' any Misfortune, damnified, the Maſ- 

ter ſhall make good the ſame, if he have wherewithal. Miege's Laws of! 

Mieses Oleron. 6,7. S. 13. | : 1 

Lans of 4. A Maſter, that has hired Seamen for a Voyage, ſhall keep the Per 
Wisby 17. berwixt them. and dio the part of a Fudge atSea; And it there be an 
S 24. S. P. them that gives another the Lic; before they have Bread and Wine di 
the Table, he that has given the Lie ſhall pay 4 Deniers ; But if 7 

Mater himſelf gives any d her the Lie, he ſhall pay 8 Deniers; And! 

any of the Mariners gives the Maſter the Lie, he ſhall alſo pay 8 Den 

Miege's Laws of Oleron. 6.8. 12. WW 

5. If the Mafter ſtrike any of his Mariners, the Mariner ought to * 
with the firſt Stroke, whether it be with the Fiſt or open Hand; 5, 
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Mariners. 


— Maſter do ſtri ke more than once, the faid Mariner may defend him- 
. 2 _—_ 1 of Oleron. 6. S. 12. | 
. 6, If a Mariner, whether he be a Pilot, Mate, or common Seaman, be- 
in hired by a Maſter does afterwards leave him; the faid Mariuer ought 
10 reſtore ſo much of rhe Pay as he has received, and withal pay a Moiety of 
the Salary agreed upon for the whole age. Miege's Laws of Wisby 14. S. 1. 

„. And, if a Mariner binds himſelf to two ſeveral Maſters, the firit that 
hired him may challenge him, and compel him to go the Voyage. Never- 
cheleſs the ſaid Maſter ſhall not be obliged to pay him any Wages or Salary 
tr the whole Voyage, but that 1s left to his Diſcretion, Miege's Laws 

isby. 14. S. I. 1 | 
8 * A Pilot, Mate, or common Seaman, that does net underſtand his 
Place, or is not ſufficiently qualified for it, ſhall be bound to reſtore to 
the Matter what Money he has advanced him, and withal the Moiety 
of what has been agreed upon. Miege's Laws of Wisby 15.S. 2. 

9. All Mariners are forbidden to Jie aſhore in the Night without the 
Maſter's Leave, and that under the Penalty of 2 Deniers. They are alſo 

rohibired under the ſame Penalty, to go off” in the Ship Boat by Night. 
liegen Laws of Wisby 15. S. 4. | 

1e. The Mariners (or Seamen), that are 7o be paid out of d certain Pro- 

jon of the Frieght, are obliged to attend the Ship, in Caſe the ſaid Ship 
dach no Freight at the Place appointed, and that ſhe muſt go further to 
find a Freight. But the Seamen that have a ſet Salary ſhall be conſidered 
according to Equity. Miege's Laws of Wisby 18. S. 32. 

11, The Ship having caſt Anchor, the Seamen are free to go on Shore one Miege's 
after another, or two at once, and there they * may carry their Dinner, and Laws of 0 
competent Proportion of Bread, but no Drink. However they ought not * . 
to make a long Stay there; For, if either the Ship or the Lading thereof, it any of 
would receive any Damage by Redſon of their Abſence, they are bound to their Com- 
make it up. Miege's Laws of Wisby 18. S. 33. DE ny be hurt 


or want of 
a | . their Help, 
they ſhall bear ſo much of the Charge of his Recovery as one of his Fellow Mariners, or the Maſter 
T7 _ of the Table ſhall Judge or Arbitrate.——* S. P. Mal. Lex. Merc. 104. cap. 23 
8. P. Molloy. 242. | 


— tes 


12, And, if any of the Men ſhould chance to hurt himſelf, or ger any 
Miſchance in doing any Buſineſs relating to the Ship-ſervice, the Merchant 
muit be at the Charge of his Cure, and ought ro indemnify him, upon 
= W of the Maſter, Pilot, or Mariners. Miege's Laws of Wis# 

18. 8. 33, SUN 

13. Mariners are not only to diſcharge and deliver Gods out of the 
N, bur alſo, if no Porters nor Carriers be in thoſe Parts, to carry the ſame 


themſelves tor ſuch Hire as other Workmen ſhould have had thete fore. 
Mal. Lex Merc. 105. cap. 23. h 


1—ů — 


8 a 3 — 


(E) Privileged, or indulged. How. 


i. JF a Mariner, being aſtore about the Maſter's or the Ship's Face Mirge's 


happen to be wounded, the Ship ſhall be at the Charge of is Cure, --w5of Ole- 


. 3 . | S. : 
Miege's Laws of Wisby 16. S. 18. 8 b.—8 p, 
But if ir be 


occaſioned by another on Ship- board, the Maſtcy may refund the Damage out of his Wages, but ill 


temembring who gave the firſt Aſſault. Molloy. 242. 


we But if he went to Shore for his Pleaſure, and there be wounded, the 
Þ. er may put him away; And the ſaid Mariner ſhall be bound to make 
\flitution to the Maſter, of what he ſpall have received from him, and pay 

| him, 
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240 Mariners. 


q C7) | ? 3 , 8 
him moreover, whatever he muft give another to take his Place. Mieges 


3 Laws ot Wisby 16. S. 18. 
WN 3. In Cafe a Mariner falls jick, and that it is thought convenient ty carr 
man to at. Him to Shore, the Law is, that the faid Mariner ſhall be there kept and 
tend him; He maintained, as if he were on Board, and attended by a * Ship-boy, + If 

ſhall like. he recover, his Wages ſhall be paid him to the full; and f he dies, hig 
18 N Wages ſpall be paid to his Widow, or to his next Heir. Miege's Laws of 
Diet as is Wisby 16. 8. 19. | | 
uſed in the | | 2 
Ship, and the ſame Quantity that was allowed him when he was in Health, and no more, unlek i: 
pleaſe the Maſler to allow him more; and if a better Diet be required, the Maſter ſhall not be bound to 
to provide it for him, unleſs it be at ls own Coſts and Charges. In Caſe the Ship be ready for her De. 
parture, ſhe ought not to ſtay for the ſaid ſick Party Miege's Laws of Oleron 5. 9. 7.—f 8. P. Only de. 
ducting the Maſter's Charges, which he laid out upon him. Molloy. 243. 


4. A Mariner may keep either his Portage in his own Hands, or put 
forth the ſame for Freight, and yer the Ship ſhall not ſtay upon the La. 
ding of his Portage, ſo that in Caſe the Ship be fully laden before the 
Goods for his Portage be brought in, he ſhall only have the Freight of 6 
much Goods. Mal. Lex Merc. 104, 10g. cap. 23. 

5. It a Mariner be hired for a Simple Mariner, and afterwards in the 
Voyage fiads Hiring to be a Pilot or a Maſter, he may paſs, reſtoring his 
former Hire; and ſo it is if he marry. Lex Merc. 105. cap. 23. 

6. If it happen a Ship to be priſed for Debt, or otherwiſe to be forfeited, 
yet the Mariners Hire is to be paid, and if ſhe proſper, to receive their 
Pay in the ſame Money that the Freight is paid with. Mal. Lex Merc, 
105. cap. 23. | 

S. P. Yet 7. A Mariner ſhould neither be arreſted, or taken forth of a Ship making 
wy _ ready to ſail, for any Debt; bur only his Hire, and as much other Goods, 
not ona as he hath in the Ship, may be arreſted for it according to the Value of 
worn Debt, the Debt, and the Maſter to be anſwerable for all; becauſe the Ship is 
viz. 2 compared to Man's Dwelling Houſe, which is his ſure Refuge by the Lay, 
e © except it be for a ſworn Debt, or a Penalty to the King through ſome Crime. 
a Penalty to Mal. Lex Merc. 105. cap. 23. 

the King. PE | 
Molloy 243. 


. (F) P aniflable. 


„8. P. if on 1. IF any of the hired Mariners frike the Maſter firſt, he ſhall pay a 
Ship-board, Hundred Sous, or * loſe his Hand. Miege's Laws of Oleron. 6. S. 12. 


unleſs he re- 


deems it at 5 Solz. Molloy. 244.——Ibid. 246. S. P. 


2. If in hoiſing up of Wines they chance to leave open any of the Pipes, 
or other Veſſels, or that they faſten not the Ropes well ar the ends of tie 
Veſſel, ſo that the Veſſel lips and falls, and ſo is loſt, or that falling on 
another Veſſel both are loſt; in theſe Caſes, the Maſter and Mariners dit 
bound to make them good to the Merchants, and the Merchants mult pay the 
Fraight of the ſaid damnified or loſt Wines; becauſe themſelves are to 
receive for them from the Mafter and Mariners according to the Value 
that the reſt of the Wines ſhall be {old for; and the Owners of the Ship 
ought not to ſufler hereby; becauſe the Damage happened by Default ol 
the Maſter and Mariners in not taftening the ſaid Veſſels of Wine 
Miege's Laws of Oleron. 9. S. 26. f "RI 
If a Mariner 3. When a Mariner is fed from his Maſter, and is run away with t : 
run away Money he received from him, if the ſad Mariner can be ſecured, his 1 he 
e * ſhall be made; and upon the Evidence of two other Mariners, he ſhall be 
he deſerves ſentenced to be hanged. Miege's Laws of Wisby 20, 21. S. 61. 


the Gallows. 


Mal. Lex. Merc. 105 cap. 23. 4 Ac- 


Mariners. 7 41 


According to the Law of Oleron „Mariners owe all due Obedience to 
the Maſter, not only in flying from him in his wrath, fo tar as they can, 
but alſo in ſuttering ; yet may they after one ſtroke defend themſelves. 
' Mal. Lex. Merc. 104. Cap. 23. 5 = | 

In Caſe of Rebellion of Mariners againſt their Maſter, which is S. P. Molloy. 
thought then to be done, when the Maſter hath thrice lifed the Towel trom 242.—Bur if 
before any Mariner and yer he ſubmirs not himſelf; then may he not on- 4 _— firife 
ly be commanded forth ot the Ship at the firſt Land, bur alſo, if he makes ,, fo * 
hen ſtrife and debate againſt the Maſter, he ſhall loſe his half hire, with aur or © 
x1 che Goods he hath Within Ship-board. Mal. Lex. Merc. 104. cap. 23. 3 a 

a then 

che reſt of the Mariners bind him, impriſon him, and preſent him to the Juſtice; ſo that it pai reſuſ 6 
1700 he ſhall loſe his Hire and all Things elſe he hath within Ship-board ; yea, in Caſe any Number 


* 


of the Mariners would conſpire and force the Maſter to peſs to any other Port than to the <vhich be WAFS fraight- 
ed, they may be accuſed criminally and puniſhed as for a capital Crime. Mal. Lex. Merc. 104. cap. 23. 


ö. Mariners, in a ſtrange Port, ſhould not leave the Ship without the 
Maſter's Licence, or faſtning her with 4 Ropes, elſe the Loſs falls upon 
them; they are alſo to attend the Ship until the be diſcharged and ballaſt- 
ed new, and the Tackle taken down; and it a Mariner, during the Time 
of her diſcharge and lading, labour not with the reſt of the Company, but 
goeth idle, and _ himſelf, he ſhall pay a Fine to the reſt of the Com- 
any pro rata ; In a ſtrange Country the one half of the Company at the 
eat, ought to remain on Ship-board, and the reſt who go on Land ſhould 
keep Sbriety and abſtain from ſuſpetFed Places, or elſe ſhould be puniſhed in 
Body and Purſe, like as he who abſents himſelf when 5775 is ready 
to Sail; yea if he 91 out himſelf wort hier than he is in his Calling, he 
ſhall loſs his Hire, half to the Admiral and the other half to the Maſter ; 
but this eſpecially oughr to be executed againſt an unworthy Pilot. The 
Mariner alſo 2s his Hire, if the Ship breaks in any Part, and he help 
wt with all his Diligence to ſave the Goods. Mal. Lex. Merc. 104. cap. 23. 

J. If ſome of the Mariners that hired themſelves with the Maiter CEE ſuch 
go out of the Ship without the Maſter's Leave, and make themſelves ſo Drunk are nt done 
as to occaſion W rangling and Fighting, whereby ſoine happen to be wounded ; in the Ser- 
in ſuch Caſe the Maſter is not bound to get them healed, or in any 'Yhing vice of the 
to provide for them; on the Contrary, he ſhall be frce to diſcharge them, Ship. Molloy 
and to turn them out of the Ship, both them and their Aſſiſtants; and it . 
they come to reckon, they muſt make up whatever they remain owing to 
the Maſter. Miege's Laws of Oleron 5. S. 6. 

8. An Action lies againſt a Mariner for any wilful or negligent Fault com- 
mitted by him whereby the Maſter or Owners of the Ship are anſwerable 
to the Merchant. Molloy 245. — 

9. The Maſter may give moderate and due Correctibn to his Mariners and The Lieu- 


may juſtify the ſame at Common Law. Ibid. 246. tenant of a 
1 Man of War 


may give moderate Correction to a Seaman, but not wound him; For that is not moderate Correction ; per 
Holt Ch. J. 12 Mod. 504. Paſch. 13 W. 3. Anon. | | 


10. Seamen impreſſed ought not to be put into a Gaol ; they ſhould be 
kept in an Inn or other convenient Place till there be a competent Number 
of them to be conducted. 5 Eliz. 5. 27. makes it Felony for Seamen im- 
pelſed in Time of War to Deſert, Cumb. 245. Paſch. 6 W. & M. B. R. 
he King v. King & al. t 
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Tay lor v. Chambers. 


bein ay P. R. adjudged between Sir Gervas Clifcon and Chandler. 
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of Goods by a Stranger in a Market Overt, whereby the Right of A. is bound, yet if the Seller 8 
' | ® | | ct 


Market. n 


Se(E)— (zA) Market Overt [as to altering the Property. 


nn. 


* There is 
no Letter at 


Roll to this 1. WF a Man ſells a Jewel to 3 Goldſmith in a Shop in the Market 
Diviſion but which it not a Goldſmith's Shop, but another Shop which is not 


for the more | tt | 
or tne mo7© proper for this but for other Commodities, this Sale thall not alter 
babe pute the Property, Tr. 43 El. B. K. adjudged between Sir Jervis 


as here, and Cli on ann Chaunvler, | 


what is (A) | BB 
in Roll will here be made (A. 2) — Mo. 624. S. C.———D. 99. b. Marg. pl. 66. 


. P. other- 2. It Plate be ſold in the Market in a Scrivener's Shop, this does nat 
wife it it alter the Droperty; For this is not any proper Place for Den to in 


Goldgnichs quire for tuch Thing, andthe Laches of Inquiry is the Cauſe that 
Shop, where the Duner 15 bound by it. Tr. 43 El. B. KR: cited to be adzudge 0 
Plate 1s uſal- | | | EN 
ly bought and fold. Mo. 360. Mich. 36 & 37 Eliz. the Biſhep of Worcelter's Caſe 8. P. cited 
Mo. 625. as a Reſolution at Newgate, Anno. 37 Eliz. the Biſhop of W orceſter's Caſe. S. P. for 
tho' a Shop in London is a Market Overt every Day except Sundays and Holy days, yet it is only for 
buying ſuch Goods as are agreeable to the Trade of the Shop where &c. Cro. J. 68. Paſch: 3 Jac. B. R. 
Cro. E. 454. Mich. 37 & 38 Eliz. Palmer v. Wolley.+——5 Rep. $3. b. 
Het. 63. Mich. 3 Car. C. B. in Caſe of Panton v. Haſſell. 


Hill. 38 Eliz Caſe of Market Overt. 


5. P. „ 3. Ik a Man ſells Things in a proper Shop for it, yet if the Shop 
where a pe * er a Curtain at the I 455 of ale W . a 


Shop con- 
tains an Ou- the Property; For it is not any Shop Overt. Tr. 43 El. B. R. 
ter Room Cite d to be adjudged. | | 15 

and an Inner | 5 RON 
Rrom, the Sale in rhe/inner Room does not alter the Property. Mo. 360. Mich. 36 & 37 Fliz, in the 
Biſhop of Worceſter's Caſe. So where au of the Windows of the Shop are ſbut. Ibid. ). 99. 
b. Marg. pl. 66. cites it reſolved by all the Juitices C. B. 9 Jac. Frogmer's Caſe.—— —Poph. $4, S. P. 
—5 Rep. $3. b. Caſe of Market Overt——Het. 63. in Caſe of Panton v. Haſſell.— “ 8. P. Mo. 
625. in Caſe of Sir Jervas Clifton v. Chancellor. Alſo it ſeemed to the Juſtices that tho' the Shop is 
by Cuſtom a Market Overt, yet it is not to alter the Property of a Stranger, as Overt Market ſhall do. 
Ibid. 1 l ONT 


Sale in, 4. Ik a Pan ſells a Thing in a proper Shop, but it is in a Corner | 
Market O- ak the Shop only, this will not alter the Property, tho the Shop be 
in ought ro Overt; For this Place where it is ſold ts not Dvert. Tr. 43 El. 


which is oben 
to the & 4 — and not in Chambers, or inner Rooms, otherwiſe the Property is not altered, per Anderſon, 
Godb. 131. pl. 148. Hill. 29 Eliz. C. B. Anon. It ought to be in the outer Part of the Shop; ſo 
that People that paſs by may fee it. D. 99. b. Marg. cites Paſch. 3 Ja. B. R. Taylor v. Chambers. 
Lord Coke ſays that the Common Law did hold it for a Point of great Policy, and behovetul for the 
Commonwealth, that Fairs and Market Overt ſhould be repleniſhed and well furniſhed with all man- 
ror of Commodities vendible in Fairs and Markets for the neceſſary Suſtentation and Uſe of the Peo- 
ple; and to that End the Common Law did Ordain (to encourage Men thereunto) that: al Sales and Con- 
eras of any thing vendible in Fairs or Markets Overt ſhould not only be good between the Parties, but 
ſhculd bind thoſe that had Right thereunto. But this Rule hath many Exceptions. 1ſt. It ſhall not 
bind the Xing for any of his Goods fold in Market Overt by any Perſon ; but regularly the Sale by a 
Stranger in Market Overt binds an Infant, a Feme Covert, that hath Right, either in their own Right, or 
as Executors or Adminiſtrators, Ideots, Non Compos Mentis, Men beyondSeg and in Priſon, that have Right to 
the ſame. ad. Prout pl. 3. and in Notis. 3d. Prout pl. 2. th. It muſt be a Sale, and not 
a free Gift without any valuable Conſideration. For Fairs and Markets were not inſtituted for Gifts, 
but for Sales; therefore Gift in this Act is to be intended of a Gift for valuable Conſideration, and not 
a free Gift 5th. If the * Buyer doth know evhoſe Goods they <vere, and that the Seller thereof hath at 
the moſt but a wrongful Poſſeſſion, this ſhall not bind him that hath Right. —6th.-** IF they be ſold 
by Gavin between two of purpoſe to bar hims that has Right, this bars not. 7th. If a Sale be made 


* 


SA 


* 


— 


"by arket: 1 
WW 1 nay tak h gain. b 2 : — 03s — 
eth the Goods again, A. may take them again, ecauſe he was the wrong doer, and he ſhall not take Ad- 


vant: e of his own wrong: | 3th. "I here muſt be Sale and Contratt ; and therefore a Sale toa Man 
of his f on Goods 1n 


Buye 
ſent of 


ſeth. By the Common Law the Proper as ſome 
in Market Overt albeit no Toll wa paid either in ref) pect of the Freedome of the Fair or Market, where- 
in no Toll at all was to be paid, or for that many were diſcharged of Payment of 'Toll, As the King, and 
Come of his Subjects by Charter, and ſome by Tenure, as Ancient Demeſne &c. where Toll of others was 


— Treſpaſs, pl. 26. cites S. C. Br. Property, pl: 6. cites 8. C —8. P. 2 And. 115 Arg. cites 8. 


erty of Goods is not altered by Sale in Market Overt, unleſs 
Ch, J. but Brook ſays Quære. Ibid. pl. 9. cites 35 H. 6, 29. 


5. Selling Horſes in Cheapſide, or Cloth in Smithfield Market, does not al- 
ter the Property. Mo. 360. Mich. 36. & 37 Eliz. in Bithop ot Worceſters 
ae, | 
6. The Queen cannot grant ro one, that his Shop ſhall be a Market 
overt to bind Strangers; becauſe againſt the Law, Mo. 925. Mich 42 
& 43 Eliz. Sir J. Clifton v. Chancellor. ee 
J Seller in Market overt enters a falſe Name in the Toll Book; Per 2 31 Kix. 12. 
. this is no good Sale to bar the Vlaintitf Owen 25. Mich. 30 %% Fal 


liz, Gibbs v. Baſil. E Sale is 


Man n ban if clearly good 
nd the Froperry altered, if there is no Cvin in the Vendee; For the Miſnoſmer is nothing to him when 
he buys it Bona Fide, and is not Conuſant ot the tortigus taking. Cro, E. 86. Hill. 30 Eliz. B. R. 
Mikes v. More foot. —It is not good; per Cur. Le. 158 Mich. 31 Eliz. C. B. Gibb's Caſe. 


oy * 


8. In Caſe of Piracy, buy ing in a Market overt without Fraud would 
e eee eee ee ee eee 

9. Cuttom of Sale in Market overt, where Toll ought to be paid does Het 49. 
not take away Property, unleſs 70% be paid 5 but orherwile | where Toll is 2-66. 5h 
not uſed to be paid. Jenk. 83. pl. 62. wig e ; 
10. Good's of Ba#kript remain liable to the Sale of Commiſſioners, not- 
vithſtanding Bankrupt ſold them in Marker overt; per Twiſden J. Sid. 

12. Trin. 1) Car. 2. B. R. in Cafe of Biily v. Batining. Du e 

11. Trover wer brought of 4 Aver Cup again a Goldſmith in the Ner, per Holt 
rand, and it appeared his Apprentice had bought it in the Shop; and 4 . 
er Omnes, Sale of Goods in a Shop in the Strand, or elſewhere out DF bd Ribs be” 
end0n, does not alter the Property. 12 Mod!” 521. Paſch. 13 W. 3. corvitted. ul en 
en. i nn an nn „ 88 n ee eee the Orner's: 

CCC 2. 0 5.1 Evidence hut 

cauſe he could not prove a Demand of the Maſter, unt only of the Apprentice, he was Non ſuited. 


he Reaſon why it alters Property in London is, becauſe Sale in a Shop there is in Market overt. 12 


0d. 521. — and See Keling. 48. 


(A: 2) Market. 
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. 2) Market. Fair. * Clerk of the Mar ket. Tis 


Fol. 123. 


Fol. 123, Antiquity. [and his Power]. Of the Meaſures 9 


I, 
* He is to England. | 
this Day cal- K Bog | ti 
ted Clericus 1. OT. Patentium 1 E. 1. Membrana 3. Roger de Wanton Aſſociati ni 
Mercari Johanni de Swineford ad placita Mercati tenenda eo quod R w 
Hoſpitii Re- : | . 5 0 | 
vis; For of bert Ledet nuper aſſociatus propter nfirmitatem &c. dicto Officio ad Pre- in 
ancient time, ſens vacare non poteſt ad videndum & examinandum Aſſiſas Panis & bl 
there was a Cerviſiæ &c. | 
continual ? . B 
Market kept at the Court Gate, where the King was better ſerved with Viands for his Houſhold than | 
by Purveyors, the Subject better uſed, and the King at far leſs Charge in reſpect of the Maltitude of th 
Purveyors &c. And the Officer of the Market of the King's Houſhold retaineth his Name fill, altho I 
the good End thereof according to the firſt Inſtitution ceaſeth. 4 Inſt. 273. R 
SP. And he 2. Statutum de Forma mittendi Extractas ad Scaccarium in Magn, pl 
EAT Charta 2. Parte fo. 49. b. Item. Ve the Clerk of the Market and 


* Watghes Of Meaſures charged and commmanded to deliver the Eſtreats of 
and Mc that which touches his Office m the Form under-written, 


ſures, whe- - 


ther they be according to the King's Standard or no, and for that Purpoſe he makes Proceſs to Serif; 
and Bailiffs to return Pannels before him &c. —— 4 Inſt. 273. 


The King's 3. W. 1. 3 E. 1. cap. 26. Enacts that No Sheriff or other Miniſter 
Clerk of the the King ſhall take any Reward for doing his Office Gc. 


Market is 888 : : 
the King's Miniſter, and therefore he is within the Purview of this Statute. 4 Inſt. 274. 


But in 


8 R. 2. in open Parliament a Groat was allowed to him for Marking and Sealing of every Buſbel, Jos Ar 
Pence for every half Buſbel, and one Penny for every Peck, and ſo according to that Rate. 4 Inſt. 2:4, on 
It was reſolved by all the Judges of England, that no Fee was due to the Clerk of the Market 
for View and Examination only of Mods ner and leaſures. Ibid. And the Clerk of the Market G1 
cannot ſet any Price upon any Thing faleable in the Market; For that belongs not to Weights and an 
Meaſures. Ibid. 275. | the 
4. The Clerk of the Market ſhall hold no Plea, but ſuch as were holden 5 
in the Reign of E. 1. And at this Day there is no great Need ot him; 
For the Juitices of Aſſiſe, the Juſticer of Oyer and Terminer, Juſtices ot 
Peace, and the Sheriffs in their Tourns, and the Lords in their Leets, 
may and do inquire of falſe Weights and Meaſures. 4 Inſt. 273. 
. I, 
(A. 3) Markets and Fairs, what they are. me 
To Fair (from Forum or Feriz) is a great Sort of Market grantel 1 
A to any Town &c. for buying or ſelling, and for the more 9 
ſpeedy and commodious Provition of ſuch Things as the was needs, 291 
} It is uſually kept once or twice in the Year. A Mart (a Merce or ercando) 1 | 
4 is a great Fair holden every Year. 3 R. S. L. 172. cites 2 Inſt. 221. oo 
2 18 2. A Market (from Mercando, buying and ſelling) zs 4% than 4 Fair, [a 
p Init. 406. and granted to a Town &c. for the like Purpoſes, but chiefly for tber 
4 Proviſion of ſuch Victuals as the Subject wants. This is uſually kept 2. 
Ml once or twice in the Week; ſo that * every Fair is a Market, but eve!} = 
Y Market is not a Fair. 3 R. S. L. 192. 7 8 HW 
A : cau 
f | | hac 
E rn -: 
4 (B) Far . 
ll 
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(B) Fair. Fallage. 


, IF a Pan has a Fair in a Place, choſe who, have Houſes next Tolnetum 
| adjoining to the Fair cannot open their Shops to {ell Commodi- nt mol lig- 
ties in the Fair, but Stallage is due for it; For they cannot take Be general 
nefit of the Fair without giving the Outies which appertatn to him wWord' for 


*. who has purchaled it. M. 15 Ja. B. BR. in Newington Fair's Caſe ſuch Duties 
Pre. in Cambridge, per Cur. But Doderidge Was e contra at a Day Py» e 
3 & before. | | | 1519. Paſch, 


2, The Lord of a Manor may preſcribe ro have the Sth Part of A or Trin. 12 
Buſhel of Corn in four Buſhels which are brought to Market within . 3. C. B. 
the Manor, Nomine Tolonii for Stallage fold or not bold and it is a — we ay 
good Preſcription tho it be to have it Jn Specie. Cr. 43 El. BS. 
B. per Curiam, Hickman's Caſe. _ 2 

3. The Stallage muſt be certain. Arg. 2. Show. 266. cites 9 H. 6. 45. 
pl. 28. | 
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(b. 2) Stallage. do ſhall have i as Hur. Borough 
Engliſh: 


1. CTallage and Piccage is intident to the Svilei Mo. 474 Mich. 39 & 
h 


fin ) 40 Eliz. B. R. in Caſe of Heddy als. Hoddy v. eelhouſe. 
„ Tay And therefore if the King grants Fair or Market with Toll certain to 
A* one and his Heirs to be held within Borough e Land, and the 
rler Grantee dies, the Heir at Common Law ſhall have the Fair or Market, 
ts and and the Toll. But the younger Son ſhall have Piccage and Stallage, with 


the Soil by the Cuſtom. Ibid. 


olden 
him; 
ces of 
Leets, 
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(C) Fair. I hat Things Strangers may do. 


1. IF aan has a Market in one Part of the Vill of D. the Inhabicants 
of the other Part of the Vill cannot erect new Houſes, and there 
in their Houſes and Stalls ſelf Merchandiſes; For this is to the Da⸗ 
mage of the Market. 2 E. 2. admitted. EEE 
2. Caſe lies for Erecting a Market to the Damage of the Plaintiff's 
Marker, tho? the Place is {even Miles diſtant, and not on the fame Day 
of the Week. Vent. 98. Mich. 22 Car. 2. B. R. Sard v. Ford. Lev. 
296. 8. C. by Name of Yard v. Ford. —2 Saund. 1. S. C0. 
3. It was adjudged upon Demurrer, that the Inhabitants f one Market 
ou may ſell Goods in another Market Town, and are not prohibited by the 


, 221, 
a Fair, Stat. Ph. & M. which extends only to thoſe who live in Country Towns, 
or the and come and ſell their Goods in Market Towns. 2 Lev. 89. Trin. 25 Car. 
y kept 2. B. R. Davis and Leving % 66 r 
every 4 Quo Warranto againſt ſeveral Bakers that came in and. ſold Bread at 
G. near the City of 6 for ſelling there Extra Shopam, et abſque aliquo 
Mercet. in loco aperto & tanquam Mercat. But reſolyed not good, be- 

cauſe it is no Enchroachment without a Demand of Toll &c. and if it 

1 had been for keeping a Market, they would have diſclaimed, and Judg- 

AlL. 


ment for the Defendants. 2 Show. 201. Paſch. 34 Car. 2. B. R. The 


Rrr (D) Fair. 


246 


| . | . | | 
_ Market. 


P 


1d. (A) 


* $, P. that 
the Property 
is not alter- 
ed, unleſs 
the Courſe 


reſcribed tg the firſt Contract, it does 
99, 08. 


| by the Sta- 
tute 31 Eliz. 
12. be ob- 


next Day, and at the ſame Time g 
agrees to the Bargain, and pays the Toll; pet becaule it has + 


not change the Property. Oy. 1 Ya, 


(D) Fair. 
I. TE Nundinarum a Senatu aut a Principe 


impetrandum eff, Arodj 


Property. 


1. A DAN * bargains out of the Market to have Goods far 101, 
A and that the Buyer ſhall have Election ro like or diſ-like the 
ives 58. in Earneſt, and the Day after he 


againſt one. 1 Jo. 164. Mich. 3 Car. B. R. Barker v. Redding. D. 99. b. pl. 66 —. 


ſerved, per 3 J. 
18. P. Per 5 J. Goldsb. 164. 


2. Every Factor of Common Right is to 8 for ready Money, but if 
he be a Factor in a Sort of a Dealing or Trade, where the age is for 
Factors to ſell on Truſt, there if he ſells to a Perſon of good Credit at that 
Time, and he aſter becomes Inſolvent, the Factor is diſcharg'd ; but other. | 
wiſe if it be to a Man notoriouſly diſ-credited at the Time f the Sale. But if 
there be no ſuch Uſage, and he, upon the general Authority to ſell, ſells 
upon 'T ruſt, let the Vendee be ever ſo able, the Factor is only chargeable; 
For in that Caſe, the Factor having gone beyond his Authority, there is 
no Contract created between the Vendee and the Factor's Principal, aud 
ſuch Sale is a Converſion in the Factor; and if it be not in Marker-over;, 
no Property is thereby altered, but Trover will alſo lie againſt Vendee. 
So likewiſe, if it be in a Market-overt, and Vendee knows the Factor to ſil 
as Factor; per Holt Ch. J. at Guild-hall. 12 Mod. 514, 515. Paſch. 13 


Decreta, Libro. 2. 133. 1 
| . FCG0000 c 
Fol. 124. (E) Nhat ſhall be Contract in Market-overt to change . 


W. 3. Anon. Fo 

(14 

| a 1 — Juf 

22 (F) Fair. Forfeiture. What Act or Thing ſhall bs 2 
* Forfeiture. Yom Ey1 

| | Turn 

„Orig. [Per I. PEN diverſe Franchiſes are granted to one Man, and nei- and 
tant.) | ther is Dependant upon the other; In ſuch Cale, tho he doe 
miſuſe one Franchiſe, * pet by this the others ſhall not be forteited, (in 1 

but only this Franchile which he has ill uſed. 22 Af, 34. not 

: 2, Ik all the Points of the Franchiſe depend upon one and the fame min 
Franchiſe, which comprehends ſeveral Articles; In ſuch Cale, if he foes 

miſuſe any of the Points, the entire Franchiſe ſhall be forfeited. able 

3. Ik a Pan has a Franchiſe, and uſes it as he ought, and over and bet] 

* Orig.(Pur- bove “ incroaches further upon the King; Jn this Caſe the Franchile, enur 
Rs which he has well uſed, ſhall not be forfeited. 22 All. 3 . Whi 
4. As (if a Man has a Marker to hold every Meek on @ Friday, and pl. 

he holds the Market the Friday, and alſo Monday; Jn this Calf 2. 

nothing ſhall be forfeited but that which he has incroach d. 2: 7 

| | | h + n 3. 

* . ment 


I. — AQ. 1 ; 


5 RA a rennen * * 20 ” 1 8 * ) . : : 
"ry _ n n n n 2 1 p 88 9 8 
A s 


5, But if a Man hag a Fair to hold 2 Days in a Year, and he holds 2 E.3. 15. 
ir three Days, he thall forfeit the whole. 22 Aff, 34.,—2: E. 1. Libet e the 
rliamentorum. 47. The Biſhop of Wincheſter's Cafe, [that he] [7757.4 
122 forfeit all the Fatr tor holding it beyond the Time limited. „be on pain 
6, If a has a Market to hold upon Wedneſday, and he holds it of being ſeiſed 


o another Day, and not “ ranchie thall be 7 c 
D, 22 anas ti 


i 34. | 
J. An Abuſer of the Toll is a Forfeiture of the Market. 2 Show. 265. 22 Fa 


cites Corporation of Maidenhead's Caſe.—Palm. 15, 7 78. doing. 
8. * of a Piepowder Court or Toll is a Forfeiture of the Market 

or Fair it ſelf. 2 Show. 26. Hill. 34 & 35 Car. 2 B. R. Arg. fo agreed 

by Counſel ol both Sides in Caſe of Quo Warranto. | | 


„ 


r 4 A , 


e 
6 


( 2) Fairs. Goods ſold there, or the Value &c. of them 
forfeited in what Caſes. 


1. 5 E. 35. IF any Merchant fell any Ware or Merchandize at a Fair 

4A after the Time of the Fair ended, he ſhall forfeit dotible the 
Value of the Goods ſold ; one fourth Part thereof to the Proſecutor, and the 
ref to the King. 
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(F. 3) Proceedings, Pleadings, and Judgment. How. 
I, oo Warranto for the King againſt A. B. to ſhew Quo Warranto 


he claim'd Market in Z. in Prajudicium &c. The Writ was re- 
turnable in B. R. 15 Paſch. and the Defendant made Default, and at the 


* — — ee ar 
_ * —— p—— — 
. el 1 8 A 
2 "ne OD = 


* Venire Facias he made Default likewiſe at Octab. Trin. And betore all 
9 fel the Juſtices in the Exchequer Chamber, the .Onefion was, if he ſball for- 
. 13 feit his Market or not? And per Tremail J. he ſhall forfeit his Market; 


For the Statute wills, that if the Defendant does not come at the Venire Fu- 
cias return d, that it ſhall be done as ſhall be done in Eyre; and before the 
ſuſtices in Eyre, if the Defendatit does not come, the Franchiſe ſpall be 
ſiſed into the Hands of the King Nomine Diftrittionis, and if the Party 
who ought to replevy the Franchiſe does not come during the Eyre iu the ſame 
County, he ſpall forfeit his Franchiſe for ever; and 10 per Hervey in the 
Eyre of Kent. And therefore al; this Term that the Venire Fatias is re- 
turnable he may come ant replevy his Franchiſe, but not after this Term; 
and Catesby and Littleton accordingly, that it ſhall be forfeited if he 
does not come during the Eyre. But they did not ſpeak theſe Words - 
(in the ſame Term) as Tremail ſaid; but per Needham, in B. R. he ſhall | l 
not forfeit at any Time, but may replevy it; For tho' the Eyre deter- : x 
mines, yet B. R. does not determine. But the others econtra; and if he 
does not come in the ſame Term, in which the Venire Facias is return- 1 
able, that the Liberty is forfeired. Brian faid, that the Fadgment- fbal! 
be that the Market ſball be ſeiſed into the Hands of the King, and this ſhall 
enure by Way of Extinguiſhment. As if I grant a Market to the King, 
which the King had — to me, this is extinct. Br. Quo Warranto, N 
pl. 11. cites 15 E. 4. 7. Ys WES fy \- 

2. If the Party had continued the Market by Tort, and not by Title, rhe = 


Judgment ſhall be that the Market ſpall be ouſted. Ibid. per Billing. | 
3. 5 ff he had Title, as by Grant of the King or the Iike, the Judg- i 


ment ſhall be that it ſhall be ſeiſed. Tbid. | | 7 
eee 4 4nd „ 


* - 
= er 

, . * 

2 Yy 


Market. 


" "Pp 
4. And in Writ of Nuſance for holding of a Market to the'Nuſgnc, . 
bis. Market, Fudgment = given the t che Marker of the Defendare 6,9 
be ſeiſed. Ibid. o 

5. But here it does not appear if the Defendant had held his Market | 
Right or by Wrong ; therefore there is better Reaſon to give Fudgment thi; 
the Marker ſhall be ſeiſed ; per Billing; and with this agreed the other 
Juſtices as to the Judgment. Ibid. 1 * 

6. Ouære, whether when Market is forfeited in Eyre and ſeiſed into 
the Hands of the King, the King ſhall hold it as a Market ? For it is ex. 
tinct ; per Brian. Ibid. 
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(G) Fairs. In what Place may or muſt be kept. 


1. 13 E. 1. Stat. of L' Nacts that Fairs and Markets ſpall not be len 
5 Winton cap. 6. in Church-Tards. 
But if the 2. In the Caſe of Wey-hill Fair it was ſaid per Jefferies Ch. J. That 
7 ane if the Fair belongs to Andover, they may chooſe whether they will k 
which my it at any Place, and that may create another Queſtion, whether they 
be not conve- MAY not forfeit this Franchiſe by Diſuſer ? Bur certainly, if the Place |; 
nent for the mot limited by the King's Grant, they may keep it where they pleaſe, or 
CONT NS rather where they can moſt conveniently; and if it be ſo limited, the 
ate ns exp may keep it in what Part of ſuch Place they will. 3 Mod. 108. Paſch, 


other, and if 2 Jac. 2. B. R. Dixon v. Robinſon. 
they do, the | 

Ov ner of the Soil where they meet is liable to an Action at the the Suit of the Grantee of the Mar. 
op Arg. 3 Mod. 127. Trin. 2 Jac. 2. B. R. in Caſe of the Company of Merchant Adventurers y, 
Rebow. | K 


CY W 


— al TT wk. 
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(H) Market. What Place ſhall be ſaid the Market. 


1. FN an Information upon the Stat. 5 C6 E. 6. 14. of buying Keel 
Grain, &c. It was held, that if Corn be in the Market, tho tie 
Contract be made in a Houſe out of the Market, and deliver'd to the Ven- 
dee out of the Market, yet it is within the Statute. And per Anderſon, 
the Market ſhall be ſaid the Place in the Town where it hath uſed to be bt, 
and not every Place in the Town. Godb. 131. pl. 148. Hill. 29 Elis. 
in C. B. Anon. 6 . . 5 

2. If one buys in a Shop in London any Thing which appertains not to 
his Trade, as to buy Plate in a Mercer s or Draper's Shop, it is not a Mar- 
ker overt to alter the Property. So if the Sale be in a back Shop, or in 
another Place not open, no Property is alter d; per Anderſon. Ero. E. 
454. Mich. 3) & 38 Eliz. in Caſe of Palmer v. Wolley. 1. 4 

3. In Caſe of 20% to be paid for Things brought to Market 7he Vill 
ſhall be taken for the Market; per Powell J. 2 Lutw. 1502. Hill. 12 
W. 3. in Cafe of Kerby v. Whichelow. "157%. Fortran! 
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(H. ) Mat Things ey be ſold out of the Market. 


* Rreſpaſs by the Prior of D. where he and his Predeceſſots Time 

al [ ont of Mind have had Market in D. ſuch a Day, and the Cu. 
rect ion of the Market, and that Butchers and others who 22 Victuals 47 
: | = 0 


— — i Wanner 118 
: g , 


i the High Street upon the Stalls of the Plaintiff by him affien'd for For the | 
= 5 or which the Plaintiff ſhall have one Penny 2 Day for — 940 agg muſk 
ind char che Defendant ſold in his Houſe, by which the Plaintiff bot his Place leere 
Advantage of the Stalls, and Correction ot the Victuals of the Defendant, the Owner 
being a Butcher &c. And admitted for a good Preſcription. The Defen- may have the 
lun preſeri'd that he and all Houſholders of P. have uſed to ſell in their Sehe fs of it. 
Houſes, and the Opinion was that this is an ill Preſcription; For he does 7 2. cites 4 
not deny the Market of the Plaintiff, and alſo by this Mean the Plaintiff Inſt. 252. 
{hall loſe his Toll and Correction, and alſo Market ſhall be overt and not but I do not 


privy. * it Houſholders may preſcribe. Br. Preſcription, pl. 98. find it there. 
cites 11 H. 6. 19 | 


2. And after the Defendant preſcribed the Cuſtom of the Vill to be, 
that every Burgeſs ſeiſed of any * adjoining to the High Street may ſell 
iy his own Houſe, and that he is a Burgeſs, and was ſeiſed of a Houſe ad- 
joining to the ſaid Street, and fold &c. Ibid. | | 
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(I) Grants or Patents for Fairs or Markets. See Nuſance 
|  (G)--Przro- 


1, IF one has a Fair or Market, either by Preſcription or by Letters Pa- S 


tents, and another obtains a Market to the Nuſance of the former quod Dam- 
Market, he ſhall not ſtay till he have avoided the Letters Patents of the num. 
later Market by Courſe of Law, but he may have an Aſiſe of Nuſance. 


2 Inſt, 406. 
2. Tho' the Words in the Grant of a Market be M/ fit ad Nocumen- 3 Lex. 221. 


tun feriarum Vicinarum, theſe are put but for Example; For if it be Ad 32 1 
dliguod Dampnum either of the King or Subject in any other Thing, the 

Fair ſhall be revok d. 2 Inft. 466. cites Paſch. 33 E. 1. Prior ot Tin- 

mouth's Caſe. 3 & 

3. It was objected, that an Ad quod Damnum was not neceſſary upon 
Grant of a Marker, but the Patent might be granted withour ir, and 
therefore if it be ſurreptitious it is not material. But the Judges re- 
foly'd, that what is always done in Pleading is neceſſary to be done; 
but it may be diſpenſed with by Non obſtante; becauſe there the King takes 
upon him Notice, that it is not Ad Damnum &c. Vet if it be Ad Dam- 
num, the Patent is void; For in all ſuch Patents it is a Condition imply d, 
that it is not Ad Damnum of the neighbouring Markets. 3 Lev. 222. 


Trin. 1 Jac. 2. C. B. the King v. Butler. 
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(l. 2) Of the Manner of holding and warning a Fur. 


I. 2 E. 3z. 15. L' Nacts that Every Lord at the Beginning of his Fair 
fall cry and publiſh how long it ſhall endure, on Pain to 
be greviouſly puniſhed. | oe: | 3 . | 9 85 

2. 5 E. 3. 5. Merchants after the Fair ended ſball cloſe their Shops 
and ſell no Ware thereafter, in Pain to forfeit to the King the double Value of 

the Ware ſo ſold, whereof the Proſecutor ſhall have a fourth Part. * 


—ůů . / . 
= a a 78 i. * Fol r 1 „* ** Ry oY 2 . 2 * * 1 
: — 


= (I. 3) On what Days. 


1. 2) H. 6. 5. LNadts that Fairs and Markets ſpall not be kept upon Aſcen- 
/ron-day, Corpus Chrifti, Whitſunday, Trinity-Suuday, the 
Aſumption of the Virgin Mary, OO Good Friday, nor any —"n— A 
| Fe 
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2 50 | 
the four Sundays in Harveſt only excepted) in pain to forfeit the Ware, + 
1 5 to the Lird of the Franchiſe there. | I 1 Akear wed. 
Howbeit they may be kept within three Days next before - or after the ſaid 
Days Proclamation thereof being made beforehand, which is to be be certified 
without Fine or Fee to the King, and ſuch as have 7 ſpecial Gram ſaffcien 
Days before or after the ſaid Feaſt may keep their full Number: 
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See (A) (I. 4) Of the Toll Book-keeper, and Property altered by Hal, 


in Market-overt or Fair. 


1. 2 & 3 P. & L Nacts that he Otoner, Farmer, Steward, Bailiff, or Chief 
M. cap. 7. F. 2. Keeper, of every Fair and Market. overt, ſpall yearly 47 
point one certain Flace, where Horſes ſpall be uſed to be ſold, in which Play 
there ſhall be, by t he Keeper of the Fair or Market, appointed one or more to take 
Toll, and keep the Place from Tex before Noon until Sun-ſet, upon pain to for 
feit 403. and every Toll-gatherer ſhall, during the Fairs and Markets, tal: 
Toll for every ſuch Horſe Se. at the ſaid Place betwixt the Hours of Ten in th 
Morning and Sun-ſet, and not at any other Time or Place; and ſhall have be. 
fore him at the taking of the Toll the Parties to the Bargain of every ſuch 
Horſe Cc. and alſo the Horſe &5c. fold, and fhall then write in a Boot the 
Names and dwelling-places of all the Parties, and the Colour with one Mark 
at leaſt of every ſuch Horſe &c. on pain to forfeit 408. | 
S. 3. The Toll-gatherer or Keeper of the Book ſhall within one after ſuch 
Fair or Market deliver his Book to the Owner Sc. of the Fair or Market, wh 
ſhall then Cauſe a Note to be made of the Number of all Horfes Sc. fold there, 
and ſubſcribe his Name, or ſet his Mark thereunto, upon pain to forfeit gos, 
and alſo to anſwer the Party prieved. | eee, 
S. 4. The Sale or Exchange in any Fair or Market-overt of any Horſe &. 
ftolen ſhall not alter the Property, unleſs the ſame ſhall be in the Fair or Marks 
enly Ridden, or kept one Hour at leaſt betwixt Ten in the Morning and Sin- 
et, in the Place wherein Horſes are uſed to be (old, and unleſs all the Parties 0 
ſhall come together, and bring the Horſe to the open Place appointed for the Toll- 00 
taker &c. and there enter their Names and dwelling-places with the Colours, 


== OS 


and one Mark at leaſt, of theHorſes Sc. in the Toller s or Keeper's Book; and 7 
alſo pay him their Toll, if they ought to pay any; if not, then the Buyer to gie 17 
1d. for the Entry in the Book. 10 t 

S. 5. If any Horſe that is ſtolen be ſold or exchanged in any Fair or Market, ; 


and not uſed according to this Statuts, the Owner of ſuch Horſe may ſeiſe the 
ſaid Hore, ſor have an Action 1 or Replevin for the ſame. Wor 
$.6.The one half of all which Forfeitures to be to the King, and the ot her to hin of 
that will ſue for the ſame before the Fuſtices of Peace, or in any of the ordinary * 
Courts of Record by Bill &c. | 
S. J. The Fuſtices of Peace ſhall have Authority in their Seffions to inquire, 4h 
hear and determine all Offences againſt this Statute. i 
S. 8. Where Toll is not due, the Keeper of the Book ſpall take but 1 d. po. 
every Contract for writing the Entry. | | 
This Act is 2.31 Eli. cap. 12.5 2. Every Seller or Exchanger of an Horſe Oc. in a Fatt I. 
but an Act or Market, being unknown to the Toll-taker or k-keeper, ſball procure ol 


of Addition credible Perſon, that is well known unto him, to vouch the Sale of the amt Br, ( 
to the Com- 2 ery 

mon Law. Horſe ; alſo the Names of the Buyer, Seller and Voucher, and the Price 4 the 2. 
and tothe Horſe ſhall be entered in the Toll Book, and a Note thereof delivered to the Buyt! dn ; 


Act of 2 & under the Toll-takers or Book-keepers Hand, for which the Buyer un 25 24. every 


3 Ph & M. and every falſe Voucher, and the Toll-taker or Book=keeper, that ſuffers ſuch Sal 600 
ein or Exchange to paſs contrary to this Aft, ſhall forfeit 51. 'to be divided betwin they 
Force, and the Queen and the Proſecutor. And bejides, the Sale of ſuch Horſe Jpall l. was, 
: muſt be pur- voi 3 
af ſued. 2 Inft. a a held 
719.—This | | © Branch 
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Market. ER 


——h extends to all Sales of Horſes in Market-overt, whether the Horſe &c. be ſtolen or not ſtolen. 
Dok -17,—Q— In Trover of an Horſe, a ſpecial Verdict was found that B. was poſſeſs'd of an Horſe, 
and 1 |; him, and that he was afterwards ſold in Smithfield- Market by C. known to one J. F. unto D. to the 
of the Defendant, prout per Coptam Intrationis inde in Libro Tolnets uſualiter capt. reſeruat. apparet. 
hey find further, that Nl tiel in rerum Natura at the Time of the Sale nec 5 unquam fuir aliqua 
"lis Perſona in rerum Natura, as J. S. and that the Horſe came to the Hands of the Defendant, and he 


converted him &c. But nothing was found as ts the Horſe being ftole; and this Matter being objected, the 


2 For it is difficult for the Vendee to know the Vendor, and fo it is for the Owner, who 


Horſe to prove It to be ſtolen, tho it really be ſo And therefore three. Juſtices agreed that the Plain- 
iff have Judgment ; For tho the Preamble be of Horſes ſtolen, yet the Purview is general Palm. 485. 
Mich. 3 Car- B. R. Barker v. Redding. | | hes $i 


9 3. Juſtices of Peace in Seffions have Power to hear and determine thoſt 

ences... . I: ee e HEE: 1 
L S. 4. Notwithſtanding ſuch Sale and Voucher, as aforeſaid, the right Owner The Clauſe 
mn hisExecutors may redeem a ſtolen Horſe, if they claim him within 6 Months tion in this 
ter the Selling at the Pariſh or Corporation where he ſhall find him, and Statute ex- 
make Proof by two ſufficient Witneſſes, before the next Fuſtices of Peace in the tends to no o- 
County, or before the Head-Officer of a Corporation, that the Horſe was his, ther but __um 
and re-pay to the Buyer ſuch Price for the Horſe as the ſame Buyer all upon nn. bY all 
his own Oath before ſtich Fuffice or Officer teſtify to have paid for him. the Juſtices. 

R | 1 K 4 Palm. 489. 

Mich 3 Car. B. R. in the Caſe of Barker v. Redding- 
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(I 5) Who miay go to F airs or Markets to ſell there. 


. 3 H. J. 9. POMN an Ordinance made by the City of London to pro- 
10791 hibit Citizets to cart their Wares to Fairs and Markets 

out of the City, "this Af gives them Liberty, and makes that Ordinance void; 
and none ſhall trouble any Citizen for."fo doing in pain of 40 1. tb be divided. 
betwixt the King and the Proſecutor. LOOT har CITES 

2. 10 2 Ph. & M. y. Enacts that none dwelling in the Country out of 2 
Cerporation or Market-T] own ſhall ſell or cauſe to be ſold by Retail anyWWoolten 
Cab, Linnen Cloth, Haberdaſher Wares, Mercery Warcs, in any ſuch Cor- 
poration or Market Town, or the Suburbs or Liberties thereof, (except in open 
Fairs) in pain to forfeit for every Time ſo offending 68. 8d. and the whole 
Wares ſo ſold, or offered to be ſold; the.one Moiety of which Forfeiture ſhall be 
to the King and ©neen, and the other to the Seiſer or Proſecutor. 5 

3. Kat. 18 Elis. cap. 21. EnaQts that it ſhall be lawful for all Perſons to 
buy and ſell within the Borough of New Woodſtock all Manner of Wools and 
Tarns upon the uſual Markets and Fair Days, and the ſame to uſe to their 
let Advantage. FX of n | ROS 


* * cc. at * + All. * rm 
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(K) Pleadjngs of Goods bought in Nr ler- over 


. VA HERE the Buyer juſtifies the Buying of a Horſe in Market- 
Y overt to change the Property, he ſhall ſbew of whom he bought. 
Br. Count, pl. 98. cites 9 H. 6. 34. © 8 
2. In Treſpaſs of Goods taken the Defendant ſaid, that the City of Lon- Br. Plead- 
dn is an ancient City, in which there has been a Market time out of Mind, ine y 127» 
ods, and fold them 1 the Treſpaſs for rol. by which he took the Defend- 
etwixt ten &c. The Plaintiff demurred, becauſe he did* not [ay whoſe rhe Market ant, 2 
ball bv was, nor did he except che Lord's Day, on which Marker cannot be by Fs Ke Cir 
the Law of God, nor is it ſhewn what Toll was paid, and yet the Court of Londonis an 
held againſt the Plaintiff, by which he was Nonſuired ; for a Market goes ancient City, 
| | | with 


Branch 


ived it to be a Caſe of great Conſequence and Hardſhip, be the Reſolution one you 1 8 | 
OINr che 


of Redemp- 


every Day ix the Week for all Men to ſell, and that A. was poſſeſſed of the In Trover, 
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Marriage. 


— 


and that with the Land, and therefore need not ſhew who is Owner, and herewith 2. 


7 grees Liber Intrationum. And fee that Property may be altered there 
artet every Without paying 2; tor this is a Duty to the ot the Market, ang u; 
2 for Fon a Property. Br. Treſpaſs, pl. 328. cites 12 E. 4. 8, 9. | 

o0as to be ö 4 | 


ſold in every Part of the City in every open Shep every Day beſides Sundays and Holidays betabixt Sun-riſing and 


Sun-ſetting, ſo as one of the Contrattors be a Freeman ; and that he being a Freeman of the'Company of Mer. 
cers ſuch a Day, not being Sunday or Holiday, bougIt thoſe Things of one H. C. for ſuch a Sami in hi; *: 
Shop, <-herein he had à long Time uſed to buy ſuch Wares, and fo juſtifies the Converſion ; And upon this Plea 
the Plaintiff demurred: And upon the firſt Motion at the Bar all the Court conceived that the Ples 
was not good; For the Cuſtom is too general, that every Freeman might buy all Manner of Wars in 
every Shop &c. For then a Scrivener might buy Plate in his Shop, and the like &c. which is not tw. 
ſonable And here he being of the Miſtery of eee to buy Peticoats and Cloaks &c. it is not agret. 
able to his Trade. And Popham ſaid, that it had been reſolved, that ſuch Cuſtom being found by , 
ſpecial Verdict was unreaſonable ; wherefore it was adjudged for the Plaintiff, Cro. J. 68, 69. Path, 
3 Jac. B. R. Taylor v. Chambers. | * | | | 


3. Where Defendant pleads, that he bought the Goods in a Market. 
overt, he out to ſhew o what Day the Marker was kept, and that it wa 
not kept ar a Time when by the Patent it ought not to be kept. Sti. 114, 
Trin. 24 Car. Marſhall v. Porter. neg. 

4. Trover for Goods, to which it was pleaded by Defendant that he 
had bought them in Market- vert. You muſt prove the Sale in Market. 
overt, and at a convenient Time. 12 Mod. 209. Mich. 11 W. 3. Burch y, 
Scory. 
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(L) Equity. 


Vern. 84. S. 1. IF a Treſpaſſor of Goods ſells them in Market-overt, the Owner's 
C. and F. Title is barr'd ; but if they come to the Treſpaſſor again, he may ſeiſe 
them; per Finch C. 2 Chan. Caſes 126. Mich. 34 Car. 2. in Caſe of Bovey 
v. Smith and Boney. 
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(A) Marriage. Contract of Marriage, what is, and hou | 


diſſobved. 


"a. Marriage was had between two Infra annos Nubiles purſuant t 
Covenant betweeen the ſeveral Parents. At 14 Years the Husband 

diſagreed. It was argued by Egerton, the Queen's Solicitor, that this 
Marriage, ſo far as it concerns the Covenant, is to be confrdercd according it 
the Reaſon of the Common Law, and not according to the Rules and Grounds 
of the Canon or Civil Law, act as a Marriage in Right, but as a Mart: 


age in bee and Marriage in Poſſeſſion is ſufficient always in Perſons 
Cauſes, eſpecially where the Poſſeſſion of the Wife is in Queſtiu; 


hings an 

bur YR the Poſſeſſion of the Husband is in Queſtion, there Marriage in 

Right oughr to be. Le. 53. Paſch. 29 Eliz. in Caſe of Leigh v. Hanmer. 

2. Contract per Verba de futuro is releaſable. Bur per Verba de preſent! 

is hee ; per Holt Ch. J. 2 Salk. 437. Paſch. 2 Anne. B. R. Jeſſon \ 
lns. * 
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(B) Contract of Marriage ſentenced and hozv. 


1. C\Ententia contra Matrimonium nunquam tranſit in Rem judicatam. ) Rep. 
42. b. (43. b.) Kenn's Caſe. . | To 
2. If F. be divorc'd from her Baron Cauſa Præcon tractus made with Sid. 13. ac- 
another per Verba de 8 immediately by the Sentence given in the cordingly; 
Court, the Marriage ſhall be conſummated between the ſaid F. and firſt Ba- 3 * 
ron without any Rites to be in Facie Eccleſiæ. Otherwiſe on Contract , 


Per Verba de futuro. D. 105. b. 17. Marg. per Noy Attorney General in 
his Lent Reading. 1632. 1 


* * 4 q 5 
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1. 29 Car. 2. | | 
cap. 3. S. 4. greement made upon Conſideration of Marriage unleſs the 5. ÞPhil- 
Arreement upon which ſuch Action ſhall be brought, or fome Memorandum or do 


Note thereof ſhall be in writing and ſigned by the Party ſo to be charged there- y way is 
with, er ſome other Perſon by him authorized. Reported to 


have been 
reſolved that ſuch Promiſe 1s directly within the Words of this Statute, and not out of the Intent; be- 


cauſe it was in Conſideration, the one would marry him, the other would marry her; and ſo it is a Pro- 
miſe in Conſideration of Marriage Skin. 54. S. C Philpot v. Ualcott in C. B. and held per 
Windham, Levins and Charleton to be within the Statute, and that it might be demured to; but North 
Ch, ]. being abſent, adjornatur. | 

In Action ſur Caſe upon mutual Promiſes of Marriage the Counſel for Defendant offered that it was 
within this Statute; but ruled e contra, per Jeffries Ch. J. Skin. 156. pl. 10. Anon. 


2. Aſump/it &c. for that in Conſideration he had promiſed to marry the In this Caſe 
Detendant, ſhe had promiſed to marry the Plaintiff; aſter a Verdict for the Plaintiff 
the Plaintiff it was moved in Arreſt of Judgment, that this Action could Fg m 
not be brought by the Man, becauſe Marriage is no Advantage to him, but „. ford to 


- * : : : | marry her but 
to the Woman, but non allocatur ; For Marriage is a Conſideration on the ſte rejuſed 


PRE on mutual Promiſes ; For if the Woman's Promiſe ſhould not bind Oise was ne- 


n | 9 1 . + "ceſlary to in- 
er, then it is but Nudum pactum on the Man's Side, and therefore it is gie the 


Actionable either on both Sides, or on neither Side. 1 Salk. 24. Mich. Plaintiff, no 


10 W. 3. B. R. Harriſon v. Cage. 3 certain Time 
. | 1 | having been 
zreed on for Marriage. Carth. 467. Harriſon v. Cage. C. 12 Mod. 214.——S. P. Sid. 180. 


Hebden v. Rutter.—— 1 Lev. 147. S. C. 


3. A Prohibition was moved for to ſtay a Suit in the Spiritual Court 
upon a Contract of Marriage per Verba de Præſenti ſuggeſting, that in 
Litect the Contract was per Verba de one for which, if nor performed, 
the Party had Remedy at Common Lay; Holt Ch. J. ſaid, that tho it 
was per Verba de Præſenti, yet it was a matrimonial Matter, and the 
Spiritual Court had. Juriſdiction, and this was the great Objection againſt 
Actions at Law when firſt brought up in theſe Cafes. But in anſwer to 
this it was held, that the Remedy in the Spiritual Court was waved by 
betaking himſelf ro Damages for the Breach ; and he ſaid, chat where it 
is per Verba de futuro, which do not intimate an actual Marriage, it is 
releaſable and as it is ſo, the Party may admit the Breach and demand 
datisfaction; a Prohibition was denied. 2 Salk. 437. Paſch. 2 Annæ B. R. 
eſſon v. Collins. ft „„ 

4 It a Man of full Age and a Female 4 Is. promiſe to intermarry, and 
Uterwards he marries another, an Action les againſt him; For tho «pc 
| N | Nr n FFF 


Marriage. SR 5 


(C) Actions relating to Contracts. „ Z< ,. 2 22 * 
| . 4 p - — - 4 
O Action ſhall be brought to charge any Perl et = e Ku 22 2 


Man's Side ſufficient to raiſe an Uſe, and Holt Ch. J. {aid this Action is which in this 
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Marriage may be ſaid to be voidable as to the Infant, yet it ſhall be bind. 
ing on the Perſon of full Age, who ſhall be preſumed to have afted with 
ſaflicient-Calition; otherwiſe this Privilege allowed Infanrs of reſcinding 
and breaking thro their Contracts, which was intended as an Advanta 
to them, might turn greatly to their Prejudice. 3 New Abr. 37/4. cites 
Trin. 5 Geo. 2. Holt v. Ward. i | 
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(C. 2) Actions on Contracts, Pleadings and Evidence, 


1. A Sſumpſit, in Conſideration that the Plaintiff promiſed to marry, 
the Defendant promiſed to marry him; it was proved upon Eyi. 
dence that there was a Promiſe ; but the Defendant produced a Sentence iy 
the Spiritual Court pine the Contract, and this was held good Coun- 
ter-Evidence, and the Plaintiff was Nonſuit ; cited per Holt Ch. J. as; 
Caſe which he remembered. 2 Salk. 438. in Caſe of Jeſſon v. Collins. 
2. It a Man makes a Promiſe to marry a Woman, and was incapable to 
perform it by Reaſon of Conſanguinity, &c. it would be there a void Pro- 
miſe, wkereof ſhe might diſcharge herſelf by giving the ſpecial Matter in 
Evidence on Non Aſſumpſit. 12 Mod. 214. Harriſon v. Cage & Ux. 


* 


— 
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(D) M hat is, or amounts to Marriage; and what ſhall be 
ſaid Evidence. N 


I. ARON being about the Age of 11 Tears, and rhe Woman of 16 
Years, they contract Matrimony and after they procure it Legi- 
time Solemnizari between them, and after the Baron dies before the A 
of 12 Years ; per Cur. this is a lawful Marriage. Dal. 19. pl. 16. 14 El, 
2. Matrimony is not till after Tears of Conſent, but Sponſalia may be be- 
fore. Arg. Mo. 742. Mich. 41 & 42 Eliz. Sir Arthur George's Caſe. 
3.5 It Ideot contracts Matrimony it is good, and ſhall bind him. | Sid, 
112. Paſch. 15 Car. 2. in Cam. Scacc: by 3 J. in Caſe of Manby v. Scott 
_ cires it as adjudged 3 Jac. in Caſe of Stiles v. Weſt. | 
. 12 Car. 2. cap. 33. All Marriages ſolemnized in any the King's D. 
minions ſince the 1ſt. of May 1642. before any Fuftice of Peace, or ſo rei 
ted, or according to any Ordinance, or reputed Ordinance of both, or ' eithi 
Houſes of Parliament, or of auy Convention ſitting at Weſtminſter under tht 
Name of a Parliament ſhall be of Effect as if ſolemnized according to thi 
Rites uſed in the Church of England; and Iſſue upon Baſtardy, or unlawful: 
neſs of Marriage, concerning ſuch Marriages, ſhall be tried by Fury. Gn. 
firmed 13 Car. 2. cap. 11. 


2 Show 300. 5. Contract per Verba de præſenti amounts to actual Marriage, which tie 
eld v. | 


Chamber. Parties themſelves cannot diffolve. 6 Mod. 155, 

lain. S. P. As where the Words are, viz. I marry you, or you and I are Man and I ife ; and this i 
not releaſable ; but if per Verba de futuro, as I will marry you, I Promiſe to marry you &c. this 1s releaſa- 
ble. 2 Salk. 437. Paſch, 2 Anne. B R. ſeſſon v. Collins. The Wife ſued in the Spiritual Court 
for Alimony ; the Caſe was that the Husband was an Anabaptiſt, and had a Licence from the Biſhop 0 
marry but married the Woman according to the Forms of their own Religion; and Holt ſaid that by 
the Canon Law a Contract per Verba de Præſenti is a Marriage; and that ſo it is of a Contract per 


Verba de futuro, if the Contract be executed and he does take her, it is a Marriage, and they cannot puniſh for 
Fornication. 2 Salk. 438. Mich. 5 Anne. B. R. Wigmore's Caſe. | | | 


6. Entry of Names of Perſons as married in a Church-book is not Pol 
tive Evidence of the Marriage unleſs the Identity of Perſons be 17 of 
that it be OY with Proof of Cohabitation, or allowance of Far 
ties. MS, Tab. tit. Marriage cites 28. Jan. 1718. Draycor v. T 100 9 
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(D. 2) Good 


In regard of the Perſon marrying generally 
without Conſent or Licence. 


1. 2&3 LL Laws, Canons, Conftitutions, aud Ordinances, which 
E. 6 21. robibit Marriage to Spiritual Perſons, who by God's Law 
may marry, and all Pains and Forfeitures therein contained, ſhall be void. 
Provided, that this Ati ſhall not give Liberty to marry without asking in 
the Charch, and other Ceremonies appointed by the Book of Common- Prager. 
| Derrees and Divorces heretofore made, are ſave, 
2. 5 e 6 E. 6. 12. The Marriage of Priefts and other Spiritual Perſons 
an be lawfnl, and their Children ligitimate and inheritable ; likewiſe they to 
be Tenants by the Curte/ie, and their Wifes domable. | ee 
z. The 100 Canon is that 0 Children under the Age of 21 Nears com- 
pleat hall Contract themſelves, or marry without the Conſent of their Pa- 
rents, or of their Guardians and Governors, if their Parents be deceaſed, 


1 Mia. 
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(E) Good. In regard of the Perſor with cob. De- 
33 


cap. 38. 8. 2. ball be contrated between lauful Perſons (as all Per- tis 48 as is 
ſons be lawful that be not prohibited by God's Law to marry) being contract not repealed by 
and ſolemnized in the Face of the Church, and Conſummate with bodily Knows *. ? — 
kage and Fruit of Children, ſpall be lawtul and indiſſoluble, notwithſtanding ; 


woos | ys - 4 | 72 revived by 1 
any Diſpenſation, Preſcription, or other Thing. Aud no Reſervation or Pro- liz hc A 
hibition (God's Law except) all impeach any Marriage without the Leviti- —* T. 
cal Degrees. And no Perſon ſpall be admitted in Spiritual Courts to any Pro- Clear Senſe _ 
Mr 8 70 thi AF ab” a » 43. a ates * F r e of this Clauſe 
S JJ to TIES . X . muſt be, that 
+ £9 | | | all Marri- 
ages are lawful which” are not prohibited within the Levitical' Degrees, or otherwiſe by God's Law. 
So as the prohibiting of Marriages within the Levitical Degrees, and within God's Law, whereof the 
Levitical Degrees are a Part, is no more or leſs in Effect than to ſay, that all Marriages ſhall be lawful 
which God's Law does not Prohibit, per Vaughan Ch J. Vaugh. 219. in Caſe of Harriſon v. Burwell, 
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2. 20 3 Edw. 6. cap. 23. F, 2. As concerning Pre-contrafts the Ha- 
tute 32 Hen. 8. cap. 38. fpall be repeated, and reduced to the State of the King's 
Eulefraſtical Laws. EIS 957 arge n ee 
3. A Man married the Reli of his great Uncle, viz. his Grandfather's * n 
Brother by the Mother's Side, and the Queſtion was, whether this was a Cart > CB 
lawful Marriage by the Act of 32 H. 8. 38. And Vaughan Ch, J. who de- S. C chat the 
livered the Opinion ot all the Judges of England, held, that the Marriage Prohibition 
was lawtul by that Statute; and — Judgment was given, that do 2 
a Prohibition ſfould go the Spiritual Couit. Vaugh. 206 to 250. Trin. 20 — e 
Car. 2. C. B. Harriſon v. Burwell... e ond ee eee, eee 

4. It was moved for a Prohibition to the Spiritual Court, and the Su g- 
geltion was, that they proceeded there to excommunicate the Plaintiſis, 
tor that the Plaintiff Hey ward had married the other Plaintiff, who was 
the Daughter of the Sifter of his fr Wife, and it was granted; And the 
Detendanc demurred on the Suggeſtion, becauſe it appears that the Mar- 
rage was not lawtul. Et adjornarur to be argued. Sid. 434. Hey ward and 
Ux v. Foine. | ; fg 6h 3% 2% 4 5 8 NY 

5. Prohibition to the Dean of the Arches ſuggeſting that Collet had 
ſettled his Lands on his Children by his Wife now living, and that the 
Suit in the Arches was for a Divorce, he having married his Al. FE 
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S$i/ter, the Conſequence whereof would be, to make his Children Baſtan 
and draw the Settlement ot his Lands in Queſtion ; But at firſt the Probi 
bition was denied, becauſe if ir ſhould be granted, then every inceſtucn. 
Marriage might be ſheltered under the like Prerence ; And the Matte, 
being proper to the JuriſdiEtion ot the Spiritual Court thall be tried ther, 
tho' a temporal Inheritance may in Conſequence come in Queſtion: Byj; 


appearing aſterwards to the Court, that this Divorce was - proſecuted by 
: 


— 


Contrivance, that Collett might have Power to diſpoſe his Eſtate ({; 
at the firſt Inſtance, he confetied his former Marriage with his Wiſes Sil. 
ter, upon which Confeſſion the Court Was ready to give Sentence, with. 
out any farther Evidence) The Court ordered a Trial at Common Law 
in a feigned Action, in which the Iſſue ſhould be, whether Collett Was 
ever married to his Wiſe's Siſter, which being refuſed, a Prohibition wa; 
granted. Nelſ. Abr. 1158, 1159. Marriage (A) pl. 18. cites T. Jones, 213 
Collette C | | LOT 

6. On a Motion for a Prohibition to the Court of the Biſhop of Exon. 
for proſecuting J. S. tor Inceſt in marrying the Daughter of his Brother i 
the half Blood it was reſolved that no Prohibition thould go; For the 
Court faid, that tho? the Brothers were not of the whole Blood, yet were 
they Brothers, and therefore the Marriage inceſtuous. 3 New. Abr. 55; 
cites Mich. 30 Car. 2. C. B. Oxhenham and Ux v. Gayre. | 

7. If the Father marries the Mother, and the Son marries the Daughter, 
this is lawful enough. 3 New. Abr. 573. cites it as agreed by the Court. 
Mich. 30 Car. 2. in the Caſe of Oxenham v. Cayre. | 

8. One married his great Aunt's Husband's ſecond Wife; This was held 
by Divines and Civilians a good Marriage; For Afinis mei Afinis gon 
ef mihi Affinis: 3 New. Abr. 573- mentions it as cited by North Ch, |. 
in the Caſe of Oxenham and Ux v. Gayre as the Earl of Mancheſter, 


| Caſe. | 

2 Jo. 218. 9. Prohibition wasprayed to the Court of York to ſtay a Suit to dif- 
fays, it was ſolve a Marriage with his frf Wife's Daughter, becauſe not within the 
_ pond Levitical Degrees; And a Prohibition was granted Niſi &c. It was ad- 
Sn, * jorned; but the Reporter ſays, he atterwards heard that a Conſultation | 

23 — was granted. 2 Lev. 254. Trin. 31 Car. 2. B. R. Wortley v. Watkin- 

The Caſe ſon. 5 A 

of Matkin⸗ WP : 3 
fon v. Mergatron ſeems to be the S. C. though it was Paſch. 34 Car. 2. B. R. whereas this is Trin. 
31 Car: 2. B. R. But there it is for marrying his Siſter's Daughter, and that the Defendant prayed aProhibi- 
tion, becauſe out of the Levitical Degrees; But denied by the whole Court; Becauſe it is a Matter of 
Eccleſiaſtical Conuſance, and Divines know better how to expound the Law of Marriages than the 
common Lawyers ; And though ſometimes Prohibitions have been granted in Cauſes matrimonial, yet if 
It were now Res Integra they would not be granted. Raym. 464. Where a Suit was for marrying 
bis 14 Wife's Siſter, a Prohibition was granted, to the Intent to have a Declaration thereupon, ſo that 
the Lawfulneſs of the Marriage might come in Debate. 3 Lev. 364. 5 W. & M. B. R. Honour v. 
Bradſhaw. But where a Suit was againft the Plaintiff in the Eccleſiaſtical Court for Inceſt in mar- 
rying his firſt Wife's Siſter a Prohibition was moved for, ſuggeſting that the ſaid ſecond Wife was dead, 
and that by her he had a Son, #0 whom an Eſtate was deſcended, as Heir to his Mother, and that notwith- 
ſtanding he had pleaded this Matter, they went on to annul the Marriage, and baſtardize the Iſſue. 
And per Cur. a Prohibition ſhall go as to annuling the 3 or baſtardizing the Iſſue, but the7 

may proceed to puniſh the Inceſt. 2 Salk. 548. Hill. 4 & 5 W. & M. B. R. Harris v. Hicks. 
Upon the Queſtion, whether the Husband marrying the Wife's Siſter after the Wife's Death be ſuch 3 
Marriage as by the Statute of 32 H S. the temporal Courts may prohibit the impeaching, or drawing it in- 
to Queſtion in the Spiritual Court in order to a Divorce' or Separation of the e Ld. Ch. J. 
Vaughan conceived that they could not, 1. Becauſe this Marriage ig expreſſly prohibited by the 1815 of 
Leviticus, and then it muſt be within the Levitical Degrees. 2. If it were not ſo prohibited, yet It 5 
not a Marriage without the Levitical Degrees, but within them, and therefore no Prohibition will lic 
for impeaching it; For Marriages not to be impeached muſt be without the Degrees, and for that 
ſome Marriages within the Degrees may be lawful. 3. That if this Marriage be without the Levitical 
Degrees, yet it is a Marriage prohibited by God's Law, and therefore to be impeached, not withſtand- 
ing the Statute of 32 H. S. whoſe Words are, that no Marriage (God's Law excepted) ſhall be impeached 
vit hout the Levitical Deovees, Per Vaughan Ch. J. in delivering the Opinion of the Court. Vaugh: 305. 
Trin 25 Car. 2. C. B. Hill. v. Good. at 
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Io. Tho the Nephew cannot marry the Aunt, becauſe ſhe is ſuperior 
to her Husband in point of Parentage, and therefore the Marriage . 1ncon- 
gruous ; Yet the Uncle may marry the Niecs ; Becauſe where che Uncle 

marries 
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rrarries the Niece, he is ſuperior to her both in point of Parentage and of 
matrimonial Government. cited per Twiſden T 2 Lev. 254. in Caſe of 
Wortly v. Warkinſon, as reſolved in Allington's Caſe. 

11. Prohibition to the Eccleſiaſtical Court againſt a Man for marrying A prohibi- 


bis Sf e's Baftard Daughter ; The Reaſons offered were, that it is not tion was de- 


within any of the Levitical Degrees, and that ſuch only ate under the nied. Comb. 
izance Of the Spiritual Court; Ir is true, that Law torbids a Man to Woe : 2 
approach to any near of Kin to uncover her Nakedneſs, but that can n- tha 
ref be intended of a Baſtard, becauſe ſhe is of Kin to no Perſon whatſoever, 3 
and is Quaſi nullius filia. Bur to this it was ſaid on the other Side, that ac | 
the Time when the Levitical Law was eſtabliſhed, there was no Diffe- 
rence amongſt the Iſraelites between a Child born in Adultery, and in 
lawful Marriage; And therefore a Baſtard was Proximus Sanguinis a- 
mongſt them, and that they were the beſt Expoſitors of that Law ʒ that ir 
is morally as unlawful ro marry a Baſtard, as one born in Wedlock; 
and it is fo alſo in Nature; For the Levitical Law was grounded upon a 
natural as well as on a politick Reaſon to enlarge their Kindred, and 
unite their Families; Therefore if a Baſtard does not fall under the Pro- 
hibition that a Man Ad proximum ſanguinis non accedat, a Mother may 
marry her Baſtard Son; the Court inclined not to grant the Prohibition. 
Sed adjornatur. 5 Mod. 168. Hill. 7 W. 3. Haines v. Jeſcott. 2 
12. Libel &c. againſt the Defendant, tor marrying and cohabiting with s. P. Anda 
his Wife's Siſter's Daughter ; It was ſuggeſted for a Prohibition, that this Prohibition 
is not within the Levitical Degrees; tor a Man may marry his Niece, Js 37 ; == 
tho he cannot marry his Aunt, becauſe of the Saperiority which ſhe has. Marriage is 
over him. But Holt Ch. J. asked, What Superiority is there by an Aunt not prohibit- 
over her Nephew? and asked what Ground there was for the DiſtinEtion, ed by the 
and faid he could not ſee any Difference between the two Caſes ; An 3 
that this Caſe was within the Degrees of Affinity, and in the fame De- 507. Paſch. 
pre of Conſanguinity there would have been no Doubt of it; For a 33 Elz. pl. 
n cannot marry his own Siſter's Daughter; And faid, that he thought 1266.Mann's 
this Caſe had been ſettled, and that there was a Cale in Point againſt Cats E 278. 
them: But indeed, if this Marriage be not within the Levitical Degrees, pi. 16. 8. C. 
the Spiritual Court is to be hindered from — on a wrong Foun- that though 
dition. 5 Mod. 448. Mich. 11 W. 3. Clement v. Bear ea. era 16 "og 
vn; T2 225 „ 38) x bs Tk wh ng i 4 prohibited _ 
vithin the Levitical Degrees, yet becauſe Degrees more remote are forbidden, they gave Sentence of Di- 
yorce ; And he grounded his Prohibition — the Statute of 32 H. 8. cap. 38. and a Con- 
ſultation was prayed and granted, becauſe the Prohibition is not to be, if it be not within 
the Levitical Degrees; And here it was general, and therefore not good. —— 4 Le. 16. S. C. 
reported according to Cro. E. 228. Ld. Ch. J. Vaughan takes Notice, that Co. Litt 237. a. con- 
ſrues the Statute of 3a H. 8. 38. which declares, | that all Perſons may law fully marry, who are not 
rohibited by God's Law to marry, to be the fame as to ſay, that be not prohibited by the Levitical 
ons ; By which he ſays, that Ld. Coke evidently ' makes all the Law of God, which prohibits 
Marriages to be the Levitical only. Whereas Vaughan ſays, he conceives clearly, that there 
are other Laws of God prohibiting Marriages; and if made, warrantivg their Diſſolution; and. ſo intended to 
be by this Statute of 32 H 8. beſides the Law of God in the Levitical Degrees. As 1. Perſons precon- 
trafed to another are prohibited oy God's Laws to marry againſt ſuch Pre- contract. 2. Perſons of natural 
Impetency for Generation are prohibited to marry. 3. Plurality of Wives or Husbands is prohibited by 
God's Law, the firſt not being prohibited by the Levirical Degrees; And ſays, that Coke, in the End 
of his Comment upon this Statute, notwithſtanding the Paſſage before in his Littleton, ſaith expreſſly, 
That Marriages with a Perſon pre- contracted or impotent could not have been aueſtioned in order to 
a Divorce, oy reaſon of this Statute, but becauſe ſuch Marriages are agpios God's Law ; Yet they are 
ll without the Levitical Degrees. This is the Reaſon of (God's Law except) for theſe Marriages 
may be impeached, though out of the Levitical Degrees; And this anſwers the Words (or ctherwiſe ly 
holy Scripture) in 28 KM. 8. cap. 16. alſo. . Vaugh. 220, 221: in Caſe. of Harriſon v. Burwell. 


13. The 99th Canon is, That noPerſons ſhall marry within the Degrees 
prohibited by rhe Laws of God, and expreſſed in a Table ſet forth by Autho- 
ty in the Year of our Lord God 1563. And all Marriages ſo made and 
contracted ſhall be adjudged inceſtuous and-unlawtul, and confequently 
ltall be diſſolved as void from the Beginning, and the Parties ſo married — 
ſtall by Courſe of Law be ſeparated- And rhe aforeſaid Table ſhall be in 
fiery Church publickly fer up and fixed; at the Charge of the Pariſh. - 5 


aticurions and Canons in 1603. h | 
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x. ) Good. In regard of the Licence and Regler, 
Baum, and Place where ; And Puniſhnent d 
marrying otherwiſe, what, and in what Caſes. 


' pain of Suſpenſion per Triennium info fc! fa, 


Godolph. 1. No Miniſter, _ 
Rep. 466. celebrate Matrimony bet ween any Perſons wit homt a Faculty or Licence grant. 


Cap. 33. S. 3. he P & hs ne ds dro 
o that ed by ſome of the Pexdons in our Conſtitutions expreſſed, ehr 
the — 4 Banns of Matrimony have been h pablifbed three ſeveral Sundays or. by 


Words of days in the Time of divine Servicein the Pariſh Charches and Chapels whn 
this _ : the ſaĩd Parties dwell, according tothe Book of Common Prayer; Nath 
"ICiery. Hull any Miniſter, upon the like Pain, under any Pretence whatfery 
man ſhall Jois any Perſons ſo licenced, in Marriage at any unreaſonable Times, 1, 
marry any antybetween the Hours of Eight and Twelve in the Forenoon, nor in any pri 
Perſons duc vate Place, but either in the ſaid Churches or Chapels where one of then 
Coon dwelleth, and likewiſein time of Divine Service, nor when Banns arerhric 
whereone of asked (and noLicence in thatReſpettneceflary) before the Parents or Got. 
thoſe Per- nors of the Parties to be married, being under the Age of twenty owe, 
a geſts ſhall either perſonally, or by ſufficient Teſtimony, ſignify to him the; 
E Hard- Conſents given to the ſaid Marriage. The 62d. Canon. Conſtitutions and 
wick. Barn. Canons in 1603. ago. L | 
Chan. Rep. 468. Hill. 1741. cites this Canon, in the Caſe of Moor v. Moor. er 
vincial Conſtitutions that Banns ought to be ſolemn Publications, that is, they ought to be thrice pub. 
liſhed in the parochial Cnurches where the contracting Parties and their Parents dwell, on three db. 
bath Days, or three Feſtival Days, (allowing ſome interval of Time between each) at the ume of Hi. 


. r 0 ©” tend <wotwa = het. vn 


vine Service, when moſt of the Pariſhioners are aſſembled der, by the Parſong of the ſail Parifhe 
reſpectively, or others in holy Orders, at ſuch Times and wherein Solemnization of Marriage 


is not canonically paohibited, Gloſ. verb. Bannorum. Yet where three Feſtivals immediately ſucceed 
each other, ſuch Publication in them made, holds good in Law. Prov. Conſt. de Sponſ. Glol. in Verb 
a ſc diſtantibus: As alſo ſhall the Marxi itſelf, when once ſolemnized, albeit ſuch Publication of 
Banns, as aforeſaid, did not precede the fame. Gl. in v. Solen. Edit. de cland' Deſpon* Godolph. Rep 
Chap. 23. S. 2. and Cites the before - mentioned. | 5 - x 


T. The 63d. Canon is, That every Miniſter who thall hereafter celbrat 
arriage berwixt any Perſons contrary to our faid Conſtitutions, ot 
any part of them, under Colour of any peculiar Liberty or Privilege 
claimed ro appertain to certain Churches or Chapels, {bail be ſuſpended pu 
triennium by the Ordinary of the Place where the OiFence be com- 
mitted. And if any ſuch Miniſter ſhall after wards remove from the Place 
where he hath committed that Fault before he be ſuſpended as is afort- 
faid, thenſhall the Biſhop of the Dioceſe, or Ordinary of the Place, where 
he remaineth, upon Certificate under the Hand and Seal of the other Or 
dinary from whoſe Juriſdiction he removed, execute that Cenſure upon 


him. Conſtitutions and Cauons in 1603. gi 
3. The 107/f. Canon is, That ao Faculty or Licence ſhall be henceforth 

granted for Solemnization of Matrimony berwixt any Parties without 

thrice open publication of the Banns according ro the Book of Common- 

Prayer by any Perſon exerciſing any Ecclefiaftical Juriſdiction, or clain- 

ing any Privilege in the right of their Churches; But the ſame ſhall bv 

v only by ſuch as have Epiſcopal Authoriry, or the Commiſſary t 

Faculties, Vicars general of the Archbiſhops, and Biſhops Sede Plem, ot 

Sede Vacante, the Guardian of the Spiritualties or Ordinaries exerciling o 

right Epiſcopal Juriſdiction in their ſeveral Juriſdictions reſpectively, and 

unto ſuch Perſons only as be of good State and Quality, and that upd 

good Caution and Security taken. Conſtitutions and Canons in 1603. 
This Canon 4. The 102 Canon is in'theſe Words; The Security mentioned fhall 
— SHY contain theſe Conditions, 1ſt. That at the Time of the granting eve! 
. . of Pre- oontract, Conſanguin 


Thing ſuch Licence there is not er 
with the * ty, Affinity, or other la Canke to hinder the faid Marriage. | al; 
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5. The 10g Canon is in theſe Words; For the avoiding of all Fraud Cited by La 
aud Colluſion in the obtaining of ſuch Licences and Diſpenſations, dark mewn 
{cher conſtitute and appoint, that before any Licence fot che Oelebration id, hn 
of Matrimony, without Publication of Banns, i bad or grantei, wan abe According to 
to the Fudge by the Our bs of two ſuffitient Witneſſes, one of them to the Prackice 
known either to the Judge himſelf, or to ſome other Perſon of good of making 
Reputatioh then preſent, and known likew iſe ro the ſaid judge, that the 1 ·˖ô•Vl 
5 Conſent of the Parents, or Parent, if one be dead, vr Ghe¹uians or this iso 
Cuardlan of the Parties, is therennto had and obtained; And furthermore, ſerved. That 
that one of the Parties perſonally ſwear, that be believeth there is to ler or im- 1018 ſtrange 
gediment of Pre: contract, Kindred or Alliance, or of any other lawful OE 
Cauſe whatſoeverz nor any Suit commenced in any Eccleſiaſt ical Curt, to cleſiaſtical 
or hinder the Proceeding of the ſaid Matrimony, according to the Courts 
8 of the aforeſaid Licence. Conſtitutions and Canons in 1603. ſhould get 


| W | | : into a Prac- 
tice ſo diametrically oppoſite to the expreſs Words of the Canons. That one would think this Practice 


of making out Licences contrary to the Canons, proceeded from a Notion, that a Metropolitan might 

diſpenſe with the Canons. It is true the King may, Bur the Metropolitan eanriot ; For which Reaſon 

when Diſpenſations of this Sort have been made by the Metropolitan, they have always been confirmed 

by che Crown. Barn. Chan. Rep. 419. in Caſe of Moor v. Moor. | 

6. The 104th. Canon is, That if both the Parties which are to marry, 

being in Widowbood, do ſeek a Faculty for the forbearing of Banhs, then 

the Clauſes before mentioned requiring the Parents Conſents may be emitter! ; 

But the Pariſhes where they dwell both. ſhall be. expreſſed in the Licence, 

as alſo the Pariſh named where the Marriage ſhall be celebrated, And if any 

Commiſſary for Faculties, Vicars-general, or other che ſaid Ordinaries 

ſhall offend in the Premifles, or any part thereof, he ſhall for every time 

ſo ending be ſuſpended from the Execution of his Office for the Space of 

ſ Mont hs; and every ſuch Licence or Diſpenſation thall be held void to 

all Effects and Putpoſes, as if there had never been any fuch granted; 

And the Parties marrying by Virtue thereof ſhall be ſubjet# to the Paniſh- 

a which are appointed for clandeſtine Marriages. Conſtitutions and 

4000s in 1603. EY 18 55 ESEGS 4 

. 6 87 W. 3. cap. 6. F. 52. Euacts, that No Perſon ſball be married 

a any Place - pretending to be exempt from the Vijitation of the Biſhop with= 

out @ Licence, except the Banns be publiſhed and certified, and roory Parſon, 

Vicar, and Curate, who fball marry any Perſons contrary to the Meaning 

hereof, ſhall forfeit 100 J. o be recovered in any of his Majeſty's 

Courts of Record, one Moiety to the Ring, and the other AMotety to the 

2 000 Hall for the ſecond Offence be ſuſpended ab Officios& Beneficio 

or three Fears.  _ 3 nne 
8. 78 8 W. 3. cap. 35. . 2. * Payfony Vicar, or Curute, to ho fbail 

narry any Perſons iu any Church er Chapel exempt or not exempt, or in any 

aber Place whatever, it hout P ublication of the Banus of Mairi be = 

tween the reſpect ivs Perſons according 10 Lam, or wwithous Licence for ib 

jad Merrigs Vun had and obtained, ſhall for every ſuch Offence forfeit 

O 100 5 1 en ene 


— 


5.3. Every Pape, Vicar, or Curats, who- ſpaid ſubſtitate, or: knwingly 
gent any acber Minifler to-marry any. Perſons i any Church or Chaps to 


ſub Parſon Sc. belbagiag, without Publication of nm or Licentes, fh 
fafcit 100 1. tv. be_receversd in any of. bis Majafyis Courts of Record; one 
2 to his Majeſty, and the other Maiety to him who ſhall [ue i, the 
. DOR NED OS, 
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S. 4. Every Man married without Licence or publication of Bann TY | 
forfeit 101. tobe recovered with Cofts as aforeſaid by any. Perſon why ſhall 
fue for the ſame ;, and every Sexton or Pariſh, Clerk who, ſhall knowingly 4 73 
at ſuch Marriages fhall forfeit 5 1. to be recovered with Cofts as aforeſaid 
by ony Perſon who ſhall ſue.  _ 1 3 
J | 3. 10 Ann. cap. 19. S. 196. Every Parſon, Vicar, or Curate, or. other 
1 Perſon in holy Orders, who ſhall marry any Perſon without Publication of 
Buanns, or without Licence from the proper Ordinary, ſball forfeit 100 J. 5 
be recovered with Cofts in any of her Majeſty's Courts of Record at Weſtmin. 
ſter; one Moiety to the Queen, and the other Moiety to him who ſhall ſur 
for the ſame; and if ſuch Offender be a Priſoner in any Priſon (other than 3 
County Gaol) and ſhall be convicted of ſuch Offence by Action or Information, 
upon Oath made of ſuch Impriſonment, before any Fuage of her Majeſty; 
Courts of Record at Weſtminſter, and upon producing a Copy of the Record ꝙ 
ſuch Conviction proved upon Oath, the Fudge is required to grant bis War. 
rant to the Keeper of the Gael where ſuch Offender is a Pri oner, to remode 
ſuch Offender to the Gaol of the County; or if any Gaoler ſhall knowingly per. 
mit any Marriage to be ſolemnized in his Priſon before publication of Hanns, 

or Licence obtained, be ſhall forfeit 100). as aforeſaid. * 515 
S. 177. Saving to all Archbiſheps, Biſbops, and other Ordinaries &c. 
all Eccleſiaſtical FuriſditFion, - tn 13 0 ens 
S. 178. The ſaid Proviſion for Marriages ſhall not extend to Scotland, 
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(F) Good. P erformed How 3 And by whom. 


1. OOlemni xation of Marriage was not uſed in the Church before an Or- 
D dinance of Pope Innocent III. before which the Man came to the 
Houſe where the Woman inhabited, and carried her with him to his 
Houſe, and this was all the Ceremony. Mo. 170. by Goldingham Doctor 
of the Civil Law. Paſch. 23 Eliz. in Bunting's Caſe. al Faith 
| 2. A Prohibition was prayed to the Eccleſiaſtical Court upon ſuggeſting 
Seer // el, ci. the Statute 1 V. & M. by which it is enacted, that al! Marriages between 
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FP EY PO Diſſenters (taking the Oaths of Allegiance and Supremacy, and ſubſcribing 
j be tz the Declaration mentioned in the Statute 3o Car. 2.) ſolemnized before Wit- 


V N gr, \neſſes im the Face of their ungregation, and licenſed according to that Statute, foal 
3 be good and valid in Law, and that no Perſon ſhould be preſented is the 


rs 


Eccleſiaſtical Court for Nonconformity to the Church of England in ſuch Mar- 

riages; and that the Interpretation of all Statutes belong to the Common 

Law ; that the Plaintiffs, being Diſſenters, had taken the ſaid Oaths, &c. 

aud were married in the Face of their Congregation, in the preſence of Wit- 

. neſſes, according to the Statute, and after Banns publiſhed according to the 

Le, ; +"; Diſcipline of the ſaid Congregation, yet that the Deſendant had libelled 

HEE 17 e, u againſt them in the Eccleſiaſtical Court for Incontinence and Fornication, 

a lune. . and compelled them to anſwer there, where they had pleaded all this 

74 AL eee wack Natter, which the Court there refuſed to admit; it was in another Ferm 

ia el,; 8 Z;agreed that a Prohibition ſhould go, and that the Plaintiff ſhould declare 

VL af fo ee UPON it, ſo that the Law might be tried upon a Demurrer. 3 Lev. 376. 
. ee, aich. 5 W. & M. B. R. Hutchinſon and Ux. v. Brookban ke. 

ie ife 3. A. had 3 Daughters, B. C and D.— B. married to F.—C. married 

ſued in the to G. and D. married to one H. this D. left 180 f. in the Hands of F. and 

N - A. took his Bond 1 to G. bur for her Uſe, and died; aſterwards H 

limony. In her Husband adminiſtred, and F. and his Wite ſued to repeal it fup- 

Fact the geſting, that D. and H. were never married, for they were Sabbatarinns, 

Husband was and married by one of: their own Miniſters in a Sabbatarian Congregation, | 

= A—_ and that they uſed the Form of the Common Prayer except the Ring, and 

a Licence the Miniſter was a Layman and not in Orders; they lived together as Man 


from the and Wife as long as the lived, which was 7 Years. This Adminiſtration 
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0s repealed, and a new Adminiſtration granted to B. which was affirmed Biſhop to 
on an Appeal to the Delegares ; For ſince the Husband demanded a Right oo * 
Th him by the Eccleſiaſtical Law as Husband, he muſt prove himtelt „h. 
; Husband according to that Law to entitle him; and 2h the Wife, who bajtiical 

« the weaker Sex, and the Chiluren of this Marriage, who are in no Fault, #2. Upon a 
may entitle themſelves to a temporal Right by ſuch Marriage; yet the Huſ- Fr r e 
band, who is Actually in Fault, ſhall never entitle himſelf by the mere Re- 3 e 
utation of a Marriage without Right. It was urged that this Marriage is Peterbo- 

not a meer Nullity; becauſe by the Law of Nature the Contract is ſuffici- rough. 2 
ent; and tho? the politive Law of Man otdains Marriage to be made by a _ » 439. 
Prieſt, yet that makes this Marriage irregular only, but not void, unleſs 88 — | 
the poſitive Law of Man had gone on and expreſly ordained it to be ſo ; Such Mar- 
and a Caſe was cited out of Swinborne, where ſuch Marriage was ruled ro ive 
void; and that an Act of Parliament was made to confirm the Marriages 29 Title to 


contracted 1 the Uſurpation, and the conſtant Form of phading Mar- . eg 


riage is, per Presbiterum ſacris Ordinibus confliturum. 1 Salk. 119: 9 Anne. legally So- 
Coram Delegatis. Haydon v. Gould, 8 "RFA. , 
92 | - 9. 0 


4. 199. Heydon's Caſe. 


5. The giving a Perſon away is not a Thing eſſential to a Marriage, but 
it is a Cuſtom that is uſually Practiſed. Barn. Rep. of Cafes in Chan- 
4%. Hill. 1941. in Caſe of Moor v. Moor. | | 


* hs Ma 4 rr 2 A renn ay 4. 


__— 


(F. 2) Matriage de Faffo. Of what Force in Law as dd Pee 
to others, 1 
| N paſs (L. 2) 


. 11 0N a Marriage de Jure if the Husband be murured before Diſ- & where 
h agreement the Wife ſhall have an Appeal of Murder and a Writ of 3 is 
5 0 rought of 


Dower. Arg. Le: 53. cites 39 E. z. ö the Rape if 

i | : | | his Wife al- 
tho' ſhe be his Wife but in Poſſeſhon, and not in Right. Arg. Le. 53. in Caſe of Leigh v. Hanmer, — 
cites 11 H. 4. 13. by Hulls 168. | | boy | | 


2, If the Wife be but of the Age of 9 7tars ſhe ſhall have her Dower. 
Le. 53, 54- Cites 35 H. 6. per Littleton.— And yer Dower ſhall never ac- 
cue, but in Caſe of Marriage in Right; For there Never Accoupled in 
Marriage is a good Plea. Ibid. cites 12 R. z. Dower 14. 

3. Marriage de Fat#o is ſufficient always in Perſonal Things and Cauſes 
eſpecially where the Paſſeſſion of the Wife is in Qusęſtion; but where the P, 
ſofron of the Husband is in Queſtion, there Marriage de Fure ought to be. 
Arg. 1 Le. 53. Paſch. 29 Eliz. in Caſe of Leigh v. Hanmer. . 

4. In a Cui in Vita by B. and C. his Wife the Tenant pleaded Never 
Accoupled in loyal Matrimony ; the ſame is no Anſwer to the Wite ; For 
ſhe demands in her own Righr ; and if he who aliened was her Husband 
de Facto, the Wife could not have other Action; For Aſſiſe does not lie 
becauſe he was her Husband in Fact at the ſaid Time in Poſſeſſion. Arg. 
1 Le. 53. in Caſe of Leigh v. Hanmer. EC Ir .w3 et .7 
5. A Woman was libelled againf in the Spiritual Court Cauſa Jactita- 
tons Maritagii; ſhe ſuggeſted tor a Prohibition, that this Perſon was a- 
ited for marring her Contra tormam Statuti, be having another Wife then 
living, and that he was thereu pon convicted, and had Fudgment to be burned 
in the Hand, fo thar being tried by a Jury. and a Court which had Juriſ- 
diction of the Cauſe, and the Marriage being found, ſhe prayed a Prohi- 
dition ; it was objected, that no Court but the Eccleſiaſtical Court can 
amine a Marriage; and Dr. Hedges a Civilian then in Court ſaid, that 

arriage or no Marriage never came in Queſtion in their Court upon a 
Libel for Jactitation, unleſs the Party replies a lawtul Marriage; = 

X R that 
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262 Marriages. 
that the Spiritual Court ought not to be fikenced by a Ptoof of a Martin: 

de Facto in a Temporal Court; For all Marriages ought to be de Fars | 
which their Courts had the proper Juriſdiction; and by the Opinion of 


Du. -v* + 
On, * 2 * 


3 Judges a Prohibition was granted. 3 Mod. 164. Hill. 3 Jac. 2. ;. 


Boyle v. Boyle: 
() -Diſſobved for what Cauſe. 
+ Divorce a 1. M"HERE are 2 kinds of Divorces, one * a Vincalo matrimonii, and 
Vinculo ma- the other f A Menſa && Thoro. Co. Litt. 235. a4. 


trimonii are | 
theſe, Cauſa Præcontractus, Cauſa Metus, Cauſa Impotentiz ſeu Frigiditatis, Cauſa Affinitatis, Caula 
Conſanguinitatis &c. and I read in an ancient Record Coram Rege Paſch. 30 E, 1. William 
C hayworty's Caſe, that he was divorced from his Wife, for that he did carnally know her Day nter 
before he married the Mother; all which are Cauſes of Divorce preceeding the Marriage. Co. Lin 
225. as 1 Dun 5 ei ee 
wo. A Menſa & Thoro, as Cauſa Adulterii, which diſſolveth not the Marriage a Vinculo Matrimonii 
For it is ſubſequent to the Marriage. Co. Litt. 235. a ; 


"wo 32 H. 8. cap. 38. S. 2. Alt ſuch Marriages as are contratted between 


lawful Perſons (and all are hereby declared to be Iawful Perſons who are nt 


prohibited to marry by God's Law) being Solemnized in the Face of the Church 
and Conſummated with Bodily Knowledge and Fruit of Children ſhall be lau. 
ful and indifſoluble, notwithfanding any Diſpenſation, Preſcription, or other 
Thing. And no Reſervation, or Prohibition, (God's Law except) ſhall in. 
' peach any Marriage without the Levitical Degrees; and no Perſon ſhall be al. 
mitted in the Spiritual Courts to any Proceſs contrary to this At. 


3. 28 3 E4.6.23.8. 2. S$ much of the Statute of 32 H. 8. 38. ui | 


makes a Marriage diſſoluble which is Solemnized in the Face of the Churth 
and Conſummated with bodily Knowledge and Fruit of Children, notwithſtand- 
ing a Pre-contratt, is hereby repealed ; and it is declared that where any Cu. 
tract of Marriage is pretended, it ſhall be Iawful for the Eccigſiaſtical Futit 
to hear and determine the ſaid Cauſe, and to give Sentence for Matrimony, or 
the Solemnization thereof, or for Ci-habitation, and to inflitf ſuch Pain upu 
the/Diſobedient as he might have done before the ſaid Statute; but by Self. 4, 
all other Clauſes and Things mentioned in the ſaid Ad of 32 H. 8. 48. ar 
hereby confirmed. _ | | | FL <5 . 
4. By 10 2 P. & M. cap. 8. S. 20. The aboveſaid Statutes of 32 H. d. 
38. and 2 & 3 Ea. 6. 23. are repealed. © | 
5. 1 Eliz. 1. So much ef 32 H. 8. 38. as was confirmed by the ſal 
Statute of 2 Ed. 6. 23. is hereby revived. © L 5 
6. 12 Car. 2. 33. All Marriages ſolemnized in any the King's Domini. 
ons ſince of the 1 fl. of May 1642. before any Fuſtice of Peace, or ſo reputed, 
or according to any Ordinance, or reputed Ordinance of : both or either Houſes 


©. 


of Parliament, or of any Convention fitting at Neſiminſter under the Nam | 


of. a Parliament ſhall be of effet# as if ſulemnized atcording to the Rulis uſed 
in the Church of England; and Iſſue upon Baſtardy, or unlawfulneſs of Mar. 
riage concerning ſuch Marriages, ſhall be tried by, urn. 
7. 13 Car. 2. 11. The laſt mentioned Act for confirming Marriage jc 
lemniſed by Fuſtices of Peace is hereby confirmed. wo Gi Bt, 
8. The Lepality of a Marriage ſhall never be 2 in Equity, eſpect- 


ally aſter Sentence in the Spiritual Court, in a Cauſe of Jactitation of Mar. 


7s in the Spiritual Cœuxt. were onlx Feint. an 


riage, altho' the Progeedin 
: 2 * * Har- 
Marriage, Cites 1 April 1725. Hatfield . H 


Colluſfive: MS. Tab. tit. 
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(G.z) Diſolred by Diſagreement. What ſhall be ſaid to be, 
at what Time, and the Effect. 


J. TIN Debt on à Bond the Defendant pleaded, that the Wife had ano- This Caſe 
ther Husband now living; the Plaintiffs replied; that the Wife ad wasadjudged. 

annos nubiles diſagreed to that Marriage, and upon Demurrer to the Re- =y x 

plication, the Qleſſion was, whether the Agreement or Diſagreement fhould in B. R. ibid. 

be before annuos nubiles, or what Time the Law appoints for it. But adjudg- | 

ed for the Plaintiff, becauſe ſhe cohabired with her ſecond Husband al- 

ways after Age of Conſent. Moor 575. Trin. 41 Eliz. Warner and Ux v. 


Babington. 


* 


— in —_——— 
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(H) Of what the Marriage is a Countermand. OO. 
1. HH Reſpaſs of Chaſing in the Warren was brought by J. and E. Dut- 
cheſs ot N. his Feme of Chaſing Dum Uxor ſola fuit; the De- 
fendant ſaid, that the Dutcheſs, when ſhe was ſole, gave Licence to the De- 
fendaut to chaſe there, when he pleaſed, for him and his Servants, by which 
he chaſed and killed 4 Hares and carry'd them away; and a good Plea, 
without ſhewing the Deed of Licence, and the Plaintiff travers d the Li- 
cence. Quære, if Licence does not expire by the Inter- marriage? and it 
Licence to Hunt ſhall ſerve to kill and carry away? Nevertheleſs it ſeems 
clear by the Manner of the Pleading, that the Licence expired by the 
Inter-marriage. Br. Treſpaſs 161. cites 22 H. 6. 52: 


2. It a Sol: Woman deliver an Eſcrow upon à certain Condition &c. and 
ketors the Performance takes Husband, yet if the Condition is afterwards per- 
1 and the Eſcrow delivered as the Deed of the Woman, ſhe ſhall be 

und thereby; But ſome think otherwiſe ; For they ſay, that by the De- 
livery of the Eſcrow by the Stranger, as the Deed of the Woman, then 
it began firſt ro take Effect as her Deed, and thall not have Relation to 
the Time of the firſt Delivery made by the Woman, when ſhe was fole ; 
inſomuch that if the Party, to whom the Obligation is made, before che 
Conditions performed and before the laſt Delivery by the Stranger as che 
Deed of the Woman releaſes all Actions and Demands unto the Woman, 
and atterwards the Bailee delivers the Obligation to whom it was made 
15 the Deed of the Woman, becauſe the Condition is performed; the O- 
bligee, notwithſtanding this Releaſe, ſhall have an Action of Debt upon 
this Obligation, which proves that the laſt Delivery thall not have Rela- 
tion to the firſt Delivery ; and at the Time of the laſt Delivery, and at 
the Time of the Condition performed, the Woman had a Husband. And 
al Obligations made by a married Woman &. are void againſt her; and 
allo it ſeems to them, that this marrying the Husband is a Countermand 
in Law. Perk. S. 140. * | „„ LOL, 
3. But notwithſtanding theſe Reaſons, it ſeems that ſhe ſhall be bound 
, by the Obligation; For at the Time of the firſt Bailment the was. Sole, fo 
that all Things done at that Time were good and lawtul. Perk. S. 141. 

4 And if a Sole Woman Covenants with me by Indenture, to pay me 10 /. 
at Eaſter 1640, and before that Day ſhe takes Husband, and the Coverture d 
continues between them until the Day on which the Covenant ſhoulct be 
pertormed is paſt, ſhe ſhall 207 therefore be diſcharged of the Covenant, be- 
caufe rhe Marriage could not be celebrated without her Affem. And he 
Who is bound to do a Thing, or to ſuffer a Thing to be done, cannot diſ- 
charge himſelf thereof by his own Act only, unleſs in ſpecial Caſes. Perk. 


S. 141, : 
a 5. Aud 


y1t 8 


* —_— "0 — 1 


5. And the Woman when ſhe was Sole could not countermand the Bailmen, 

as this Caſe is; becauſe the Obligee is as it were Party and Privy to the 

Bai lment of the Obligation; inaſmuch as he is to do and perform certain 

Conditions, which are annexed to the Bailment, and alſo is to take Ad. 

vantage by the Performance of them &c. Tamen Quere, foraſmuch 4; 

the Ovligee was not Party to the Bailment, bur the fame was made by the 

Woman only: But the Law had been clear with the Obligee, it che Bail. 

© ment &c. had been made by the Woman and the Obligee jointly, Perk 
8. 11 | | | 

It a Wo- 6. Warrant of Attorney was given to a Feme Sole to confeſs a Fudemey;. 

Ws of and after — married. The Court gave leave, Pas roo, 10 

Attorney, Marriage, to enter the Judgment. For the Authority being to the Hug. 

and then band's Advantage ſhall not be deem'd to be revok d or countermanded. 

marries, you 1 Salk. 11). Hill. 1 Annæ B. R. Anon. | | 


may file a 
Bill and enter Judgment againſt both by the Practice of the Court. Ruled upon Motion. Show. 91. Bj 
1 W. & M. Nightingale 9 : 2: 91. Hill 
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7. o if a Rever/ion be granted to a Feme Sole, and then ſhe marries be. 
fore Atrornment, yer che Tenant may attorn afterwards. 1 Salk. 117, in 
the Caſe above. 


m4. pay 


(I) Brocage Bonds &c. 


I, Bil] entred into to procure a Marriage [ was order'd to be] cancelled 

Toth. 86. cites 10 Jac. Arundel v. Drew. | 
2. Bonds entred into tor procuring a Marriage cancelled. Toth. 89. cites 

Feb 17. Jac. Arleſton v. Kent. | 
Cited Parl. 3. Bond for having procured a Marriage, according to a Promiſe before 
Caſes 76. in the Marriage, was decreed to be cancelled. 10 Car. 1. Chan. Rep. 87. Arun- 
_ 3 del v. 3 ES 3 „ 
: , arriage Broca nds were ſeverally given bot the Man an 
* a” = 5 the Mao NT Broken Merchant and worth nothing, the Woman 
5 was worth 1200 J. The Man's Bond was decreed to be paid, but the Wite' 
to be delivered up. 21 Car. 2. 3 Ch. R. 31. Glanvill v. Jennings. 
5. Guardian of a joung Woman made up an Account with one that 
courted, and after married her, and 800 J. being found due the Guardian 
gave Bond for ſo much to the Suitor, and took back a Bond of 1400“ 
Penalty conditioned to releaſe al Accounts ro him after the Marriage, 
Guardian paid the 800 J. to the Suitor aſter Marriage, who brought hi 
Bill to be Relieved againſt the Bond of 1400 J. and the Bill being brought 
in a ſhort Time after Marriage. Ld. Keeper, (the Purſuit being frelb) 
ordered the Guardian to anſwer the Bill. 2 Ch. Caſes 157. Mich. 35 Car. 

2. Osborn v. Chapman. 

2 Chan. Caſes 6. Marriage Brocage Bond was decreed to be deliver d up, it being effetted 
176. S. C. without Conſent of the young Woman's Parents who were living; And 
0 oy da per Chancellor Jefferies, there is a material Difference where Parties are 
bade the at their own Diſpoſal, and where their Parents are living, tho in no Cale 
Bond was 60 they ought to be countenanc'd. Paſch. 2 Jac. 2. Vern. 412. Drury. 


Years of Hooke. 
Age, but the 
. young. 


e Yd co £m. Aa a ac i 3 


7. A. having a Son of a $994 Eſtate, contrives the Marriage of him 
with the Daughter of B. who paid no Fortune to A. but paid 2000/. t 
the Mother, which was intended probably as a Conſideration to the Me 
ther of A. Decreed that the Mother of A. ſhould make gogd to A. ® 
much of the 2000 J. as the was able, and C. ro whom the Money was 1 

bag 1 e mf | or 
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Cr A. to make good the Reſidue, Vern. 451. Paſch. 1687, Tooke v. 
cir R. Atkins GT al. 1 555 | 

g. T. gave Bond to P. to pay him 5001. within three Months after he 
ſtould te married to the Lady Ogle, a Widow of great Fortune and Honour 
Kc. Debt was brought againſt Is Executors, and upon a Trial before 
Ld ch.] Holt, the Plaintiff had a Verdict. Afterwards a Bill in Chan- 
dery was brought by the Defendant ſuggeſting that the Contract was 
void, it being tor procuring the ſaid Marriage, ſhe being a Perſon of ſo 
eat Honour and Fortune; and that nothing was done by P. but adviſing 
T. to apply himſelf to one Brett, who had a great Intereſt with the 
Lady, and ſome ſmall Matter expended in entertaining T. and fo no ſuf- 
ſcient Conſideration for this Bond ; or if it was, yet ſuch Contracts for 
rocuring a Marriage are of dangerous Conſequence, and ſeveral Prece- 
dents were produced, but in all thoſe there appear d ſome Citcumventions ; 
Bur the Defendant anſwered, that no ſuch was uſedin this Caſe; that here 
was nothing but Advice; and that in this Cate the Marriage was ſiitable in 
reſpe&t both of Birth and Fortune; and a Caſe was cited. between Foſtet 
and Ramey, tried before Holt Ch. J. where the Defendant promiſed the 
plaintiff 50/4. if he would procure Ramſey a Widow to marry him, and 
the Plaintiff recovered the 50 J. in Damages, and there being no Fraud 
or Circumvention in the Caſe, no Doubt was made of the Legality of the 
Contract. And of that Opinion was the Ld Keeper in this Caſe, and 
upon a Re-hearing diſcharged an Order made by the Maſter of the 
Rolls to the contrary, and diſmiſſed the Plaintiff's Bill. W hereupon upon 
an Appeal to the Houſe of Lords, and Hearing the Cauſe there, all the 
Lords but three or four were of Opinion that all ſuch Contracts are of 
rous Conſequence, and the Decree of Diſmiſſion was reverſed, and 
Bond to be void. 3 Lev. 411. Hill 6 W. 3. C. B. Hall & al. v. 


dan 
the 
Potter. ; 1 

9. A Note was given for 50 J. to a Maid Servant to uſe her Endeavours S. P. and C. 
to procure ſuch a Match. She marries onc who knew nothing of the Conſi- and eee 
deration of the Note, and who married her on Account of the Note, ſo that 740 tw gar 
he might be Iook'd upon as a Purchaſor of this Note tor a valuable Con- dered to be 


fderation, without Notice of the Reaſon for which this Note was given, run, per 


and yer the Note was ſer aſide. Arg. 10. Mod. 448. cites it as the Caſe 1 an K. 
of Goldſmirh and Bunning. * boo 
* e 


Bruning Abr. Equ. Caſes 89, 90. Goldſmith v. Bruning. S. C. 


10. Leaſe by Tenant in Tail, in Conſideration of procuring a Match be- The Leaſe. 
tween Mr. Thynne and the Lady Ogle, was ſet aſide at the Suit of the Aden 
Remainderman. 2 Vern. 445. Mich. 1703. Stribblehill v. Brett. Confideration 

| . of 3600 l. and 
it was tried twice at Law, if the Marriage were the Conſideration of the Leaſe; and Vstier both 
Times for the Leſſee, and ſo the Bill was diſmiſſed; but on Appeal, the Lords reverſed the Decree, 
and ſet aſide the Leaſe without regard to the Verdicts. Ch. Prec. 165. Tr. 1701. S. C. 


11. B. had 1200 J. left her by an Aunt. C. courted B. and to get the Ch. Prec. 
Conſent of A. B's Father. — C. gave A. a Bond to repay 200 J. if the Wife a” 1 
G without Uſe, or the Iſue dy d before 18. Per Ld.Cowper, It is in N. %% art. 
ture of a Brocage Bond, and decreed it to be deliver'd up, and Detendant ſeems to be 
lo refund what had been paid for Intereſt, but no Coſts. 2 Vern. 588. S. C. 

Mich. 1700. Keat v. Allen. * FT 2 

12. Wherever a Father or Mother or Guardian inſiſt upon private Gain 8. C cited 
or Security for it, and obtains it of the intended Husband, it ſhall be Arg 10 Mod. 
ſet alide, and ſuch Contracts with the Father &c. are of the tame Nature 1783 ons: 
with Brocage Bonds &c. bur of more miſchievous Conſequence ; and it ppt . 
Is now a ſettled Rule, that if the Father on the Marriage of his Son take tra. — A. had 
a Bond of the Son, that the Son ſhall pay the Father 1o much &c. it is M. an only 
void, being done by Coertion while he is under the Awe ot his Father; Daughter, 
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266 | . Marriage £ 
_ per Ld C. Cowper. 1 Salk. 158. 9 Ann, Duke Hamilton v. Ld Mobm 
whom 8. s | | | 
made Suit, and he apply'd himſelf to E. Mother of M. for her Aſſent and Recommendation, and : 
E 90 J. which ſhe comply'd with; then A. died. The Marriage was had 2 | 
+, green was given for her per three Juſtices, contra Wing: 
Mo. 857. Grefley v. Luther —Hob. 10. S. C. Where one of the Executors and Guardiang de. 
manded of J. S. who apply d for Leave to court the Teſtator's Daughter, that in Caſe he married h 
he and ſhe would ſign his Accounts, and covenant not to ravel back into them, and after the Marriage 2 i 
had, and they fign'd the Accounts purſuant to the Bond, and afterwards: ſign'd ſeveral other Accoun: 
to which the Bond did not extend, The Guardian and J. S. both died, and upon a Bill brough by 0 
Repreſentative of J. S. the Husband againſt the eſentative of the Executor after near 20 Nast |, 
open an Account, the Court refuſed to give Relief after ſuch hof Time, and ſo many Accourn 
ſtated. Sel. Chan. Caſes in Ld King's Time. 34 Trin. 11Geo. 1. Weſtern, v. Cartwright. | 


F_IY 


a 


Wms Rep. 13. On the Marriage of the Daughter the Mother inſiſts on a Buy 
I 3 from the Husband to give a Releaſe within & two Years after the Marriage 
Tho' there This is in the Nature of Brocage Bonds, and decreed to be ſer aſide, 2 
was no Sur- Vern. 652, Paſch. 1710. Duke Hamilton v. Ld Mohun. 4 800 
rize, and the | 4 RON LEN | | 
2 into the Bond was done with great Deliberation, and tho there had been no Concealment « 
Matters to be accounted for, yet Lord Chancellor thought it ought to be ſet aſide ; For the asking it 
is as much as to ſay, You ſhall not have my Daughter unleſs you will releaſe all Accounts. Wang, 
Rep. 119, 120. Paſch. 1710. 8 C. | | 
And tho' ſuch Releaſe, had it been given after Marriage by the Husband to the Guardian, of all Ac. 
counts might be good; it would be ſo, becauſe it muſt then be preſumed” to be given freely, Jet ſuch 
Core. 


kk. *ÞÞ = Two © toads A =» 


Preſumption cannot be here; For the Duke might reaſonably apprehend, that the refuſing 
nant to releaſe would have loft him the Lady, By Ld Chancellor. Ibid. 120, 121. 


— — — 
. 


(K) Portion, on Condition. In what Caſe the Breach Wl : 

8 forfeits the Portion. | 

* HREE Hundred Pounds was given to the Plaintiff's Wite by l 

her Father's Will upon Condition not to marry without Conſent l 

of her Friends. And upon Retuſal to pay the Money the Court ordered | 

ir. Toth. 226. [| falſe pag'd] 36 Eliz. Yelverton v. Newport. j 

S. C. cited 2. In Caſe of a Deviſè to the Heir at Law on Condition not to, marry : 

os „ Without Conſent of ſuch Perſons Notice muſt be given; becauſe ſhe may k 

228 8 Cc take the Eftate as Heir at Law without any Notice of the Condition. 8 : 

skin. Rep. 89. Frances's Caſe. | £23 . 

cited and 8 | e 

P. adjudged. Mich. 35 Car. 2. B. R. Mattoon v. Fitzgerald.—3 Mod. 28. S. C. —2 Show. 315. 8. C | 

But otherwiſe it js in Caſe of a Stranger. Vent. 199. Fry v. Porter Mod. 86. 300. S. C.—2 Ley. I 
21. S. C——Raym.236—2 Ch. R. 26. 21 Car. 2. S. C. No 

A Condition 3. A, and M. had E. a Daughter, and who was Heir Apparent to A— 


was annexcd J. S. courted E. and promiſed Id. the Mother to give her 90 J. for her Aſent 
1 and furtherance of the Match. M. conſented accordingly. A. died. The 
Hay hrer, Marriage took Effect, and the Mother agreed. The Queſtion was, if 
that ſhe mar- the Agreement was ſufficient Conſideration for an Action upon the Caſe? 
with the and Hobart and two Juſtices thought that it was; but Winch. contra. 
nſent of the | a | oY 

Miher.” She Mo. 857. Hill. x1 Jac. C. B. Greſley v. Luther. 

ſued for the | | 


Legacy, and it was pleaded in Bar that ſhe did not marry with Conſent of the Mother, and yet ſhe 
had Sentence for her Legacy. Cited per Winch. J. Mo. 857. pl. 1176. as Pigort's Caſe. ©. 


HS 


. 


S. C citedby 4. Conveyance of Lands to A. in Truſt to raiſe out of the Profits, and 
the Maſter ; 3 
of the Rolls. Da to M. 4000 J. at her Age of 21, or when with the Conſent of her Katha 
Sel. Chan. e ſoould be married; and if ſhe died before ſuch Age or Marriage, then 
Ca'es in Ld 1000 J. of the ſaid Portion 2 be paid to M. and the other 30001. to 0. 


2 as B. made Courtſhip to M. and the Father of M. agreed to give 4000 l. as het 


in Caf of Fortune, and a Settlement of 800 J. to be made by the Father of B. But 
Hervey v. ik the Deeds were preparing, B. and M. — without the L 
Aſhton. hg | 555 
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viſed * marginal Note to her (if ſhe behaves herſelf dutifully to her Mo- S. C but not 


6. A Portion of 400 J. was left to be paid at 21 or pry + ſo as 2 
ldeſt Brother. 


juſt and reaſonable, that the ſaid 400 J. with Damages ſhould be paid to 
che * Defendant. Chan, Rep. 121. 13 Car. 1. Norwood v. Nor wood. 
be Caſe is thus reported there, without ſaying that ſhe was 21. 
And the Word“ (Defendant) at the End ſhould be (Plaintiff). 

J. Deviſe to his Daughter in Tail on Condition to have Fee if ſhe marry 
one of. his true Surname ; the Leſtator's true Surname was Mills, and the mar- 
ried one Mill, who was as often called Mills as Mill; This was no Per- 
formance. Sti. 389. Olive V, Tong, ; 

8. A, conveyed Lands to Truſtees in Truſt for his only Daughter 
and Heir for 21 Years for her Maintenance and to raiſe a Portion; and 
105 marry P. or, any other , in the Lies A. with A's Conſent, then in 

ruſt for her during the Reſidue of the Term. She did not marry P. 
but married F. S. whom A. diſliked, but after ſome time A. was content 
with it, and cohabited with them, and then died. Reſolved, that A. might 
agree to the Marriage at any time during his Lite, and therefore in as 
much as he agreed after, tho he diſagreed at firſt, it ſeems. it is good; and 
held, that tho he diſagreed at firſt, he might agree after. Quœre tamen 
if the Agreement relates to this Pyrpoſe, becauſe by the Diſagreement the 
ud a deveſted. Sid. 133, 134- Paſch. 15 Car. 2. B. R. Prodgers v. 

Favs I. was given to M. provided fhe married with Conſent of A. and 
if not , then ſhe L have but 100 l. a Year. She married J. S. without 
As Conſent, On a Bill by J. S. and M. for the 8000 I. the Detendant 
pleaded as above; But the Court over- ruled it. And Ld. Chancellor, 
affifted with Hyde Ch. J. and Hale Ch. B. declared this Proviſo to be 
in Terrorem only to make the Perfon careful, and that it would not deſeat 
the Portion. But it was faid, that F the Portion had been limited over, 

i had been otherwiſe, and in this Caſe the Wife was not unequally mar- 
ried, Chan. Caſes 22. Trin. 15 Car. 2. Bellaſis v. Ermin. 

10. A Truſt for raifing Money for a Feme ſole, if ſhe marry with Con- Cited 2Vern 
ſent ol the Truſtees, and if nor, then for ſuch as the 7rufees hall name, 573: Þy Lfd. 
or elſe to themſelves, ſhall enure ro the Adminiſtrator of the Feme Sole, ce 
tho ſhe marries without ſuch Conſent. Mich. 16 Car. 2. 1 Chan. Caſes Cregu v. 
58. Fleming v. Walgrave. GA | Wi "vs 4 


1 by the Maſter of the Rolls. Sel. Ch. Caſes in Ld. Talbot's Time, 216. in Caſe of Hervey v. 


ton. 


11. A. bequeathed to H. his Daughter 500 I. to be paid at 21 or Mar- A deviſed to 
nage, and made M. his Wife and B. his Son Executors; And by a ſubſe- H. his 

quent Clauſe in his Will declared, that it fbould be in the Power of his Ex- =, pl 
tutors to order and diſpoſe of the 5oo J. according to their Diſcretion to the Lov he 
Uſe of the reſt of the (Alben, unleſs cx marry by Advice and Conſent of the marry with 
Overſeers of hig Will, or the greater Part of them. And in the Will was Confer of 
Memorandum, that if ſhe married without ſuch Conſent, ſhe ſhould have bis. Een. 


: . | Did < | - Pur if 
(ut 250 J. and the other Children to have the reſt. H. intifted that there * * 


vas no Deviſe oyer. The Court, on reading the Proofs touching the withour ſuch 

Approbation of the major Part, and their Conſent to the Plaintitt's Mar- Conſent, 

nage, decreed the Defendants to pay the 500 I. and Damages, Chan. *© 3 
ep. 23. 20 Car, 2. Wiſeman v. Foſter. © * Me 20001 


J. S. the married 
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J. S. but before the Marriage the Executors conſented upon this Condition, viz. that 7. K make a 8 
400 J. a Tear upon H. for her Life, and after upon their Iſue; But before ſuch Settlement made they mar. 
ned. Upon a Bill agaiaſt J S. for the $50 1. he offered on Payment of the 3000 1. to make ſuch Ser. 
tlement; and ſaid that Conveyances for that Purpoſe had been long ready, and waited only the A : 
Ment of a Mortgage, (by which the 3000 1. was ſecured) to execute the ſame, "The Court diſmiſſed the 
Bill as to the 855. and held, that it appeared that this was a Marriage had with Conſent of the Ex. 
ecutors. Fin. Rep. 234. Mich. 27 Car. 2. Boſtock v. Ireton. So where a Bequeſt waz of 
3000 l. but if ſhe married without ſuch Conſent, her Legacy was to ceaſe, and ſhe' to have but 509 } 0 
made the Defendant Executor, and reſiduary Legatee; Yet the Court decreed. her the whole with Intereſt 
from the Marriage, and principally for tho ſame Reaſon, viz. that it was not expreſsly deviſed over 
but to fall into the Surplus, 2 Vern, 293. Trin. 1693. Garret v. Pritty. But where a Citizey and 
Freeman of London deviſed two thirds of bitlegatory Part to his Daughter ; But if ſhe married without 
the Conſent of her Mother, then ber Brother to bave 5001. of what be had ſo deviſed to his Daughter, and 
the Daughter married without the Mother's Conſent ; The Court held this not a Clauſe in Terroren 
only; Bat the 500 l. was well deviſed over; and an Intereſt veſted in the Brother, who in this Gag. 
muſt be looked upon as a Perſon the Teſtator conſidered and had in his Thoughts as to what Proviſion he Was 
to have, and what Benefit to take by his Will as well as the Daughter. 2 Vern: 357. Trin. 1698. 
Stratton v. Grymes. | | 141 4 85 "341 


S. C.cird 12. A. by Will deviſed an Eſtate to his Wife for Life, and after ber D. 
by CO ceaſe to E. his Grandaughter and the Heirs of her Body begotten ; Proj. 
Rolls Sa. dcd that if ſhe marry without the Conſent of his Wife, or rhe major 


Chan Caſes of his Truſtees &c. then he wills all the Premiſſes to his Grandſon G. and his 


yo To creed at the Rolls, that this was only in Terrorem, and that E. and the 
8 kr By © Heirs of her Body, ſhould hold and enjoy againſt the Defendant. But 
Þervey v. afterwards upon Appeal the Lord Keeper aſſiſted with Ld. Ch. J. Keel. 
Aſton, but ing, and Vaughan, and Ld. Ch. B. Hale, diſmiſſed the Bill. And it 
ſaid, that it as faid by Ld. Ch. B. Hale, that tho in the civil Law, in Caſe of a mere 
able to Perſonalty, ſuch Limitation over is void LI this is a Deviſe of Zands, 


applicab / : * 
chat Caſe, Which is not governed by that Lau; And that Eſtates governable by the 


this Caſeot Law of this Kingdom, without Relation to another Form, oughr not to 
ry b. be influenced by another Law; And Ld. Keeper thought, that Equity 
orter be- : 1 : | Wale 8. ( 
ing a Candi. ought not to interpoſe in this Caſe. Chan Caſes 138. to 144. Mich. 21 
tion annexed Car. * Iy V. Porter. | in ; 
to a legal E 0 


tate; and that of Yervep v. Aſton being an equitable Intereſt only. 


But where 13, 1500 I. was lett for a Portion; but if ſhe marry without Conſent, then 


m 7. of 50/1, tu ſuch Perſon as B. and C. her Father and Mother, or the Survivor, : 
Nip ic bei thould direct; they appoint it to themſelves and Survivor. C. dies; the : 
in his own Daughter marries without Conſent ; the 500 J. is to go to B. though B, 
Houſe, and to was the Perſon that was to give the Conſent. 2 Chan. Rep. 25 Car. z. K 
3 ber. N, Ag 95. Sutton v. Jewke. 1 +6 A 
and did not contradi@ it, or do any thing init; per Ld.Cowper it was a tacit Conſent, and a Fraudin Þ d 
and decreed the Portion. 2 Vern. 580. Hill. 1706. Meſgrett v. Meſgrett. | : 3 10 
14. A. by Will appointed, that his perſonal Eftate (except what was di 
proves bequeathed to orhers) Would he to 2 of bis Danghte I 
for her Portion and Maintenance, and that ſhe ſhould have the Inter ec 
thereof during the time ſhe continued ſole and unmarried ; But if fhe mary 
without the Conſent of his Executors, or the major part of them, then foe J 
Should have only the preſent Intereft of her Portion during her Lite for het ſe 
Maintenance; And if ſhe die unmarried, then her Portion, and the Inte- $ 
reſt thereof 10 go 10 . Z. the Teſtator's youngeſt Son; And made C.). 
and E. Executors in Truſt, leaving a perſonal Eſtate of 6000 1. L. married pr 
the Plaintiff without Conſent of the Executors ; and upon a Bill by the fo 
Plaintiff and L. the Court decreed the Defendants to Account, and the Wi 
Money received by the Plaintiff L. or her Husband, to be brought into in 
the Account and diſcounted by them; and the maſter to cerrity what E. fai 
mains due from the Defendants, and the ſame to be ſecured tor L. and wut 
ſuch Children as the thall have, and the Husband not to meddle with it ma 
or have any Power to diſpoſe thereof, without making a ſuitable Pro. R. 
lion tor her and them, which the Mater is to ſee done, and the laceret pre 


in 
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in che mean time to be received by the Plaintiffs for the Support and ** 
Maintenance of L. and her Children. Fin. R. 145. Mich. 26 Car. 2. Ship- 
ton & Ux. V. Hampſon & al. ps | | 


FO YT A ERR” MMM. Mo tt ** 


15. A Legacy given to a Woman upon Condition not to marry F. D. Such Deviſe 


or not to marry without Conſent of F. . is only In Terrorem it act de- Her mult be 


a þ | to ſome par- 
oel over, and tho the marry without Conſent it does not avoid the Le- nr wall 


gacy. Per Ld. Nottingham. Mich. 168 1. Vern. 20. Jervois v. Duke. ſons, dir 
| | is not ſuſi= 
cient to ſay it ſhall goto the Bulk of his perſonal Efate, Mich. 1691. N Ch. R. 1-0. Farlof Salisbury 
5 Bennet — Yet where the Legacy was 100 1. and abridged to 50 1. ard no more on ſuch Conditicn, 
and Teſtator gave the Reſidue of his perſonal Eſtate to Defendants ; This is more than a Clauſe in Ter- 
rorem, ard Defendants ſhall have the 50 l. on Diſobedience Abr. Eou. Ca'es 112. Mich. 1699. Amos 
v Horner. —S. C. cited by the Maſter of the Rolls. Sel. Chan. Caſes in Ld. Talbot's time. 215. who ſaid, 
that indeed that Caſe 1s contrary to former Determinations, but that no Reſolution was there taken, but 
it went off for want of Parties, and never came on again. 
All theſe Caſes making ſuch Conditions to be only in Terrorem are now over-ruled, and decreed 
contra per Ld. Hardwick, aſſi ſted by Lee and Willes Ch. J. Trin. Term. 1738. in Caſe of Harvey v, 


Afton. 


16. A. had two Daughters B. and C. and bequearhed to each of them Skin. 283. 8. 
20,000 I. provided, that zf they, or either of them marry before the Age 5 by =. 
of 16, or without the Conſent of ſuch Perſons, that they ſhould loſe 10,000 J. Satiobur : 
of the Portion, and that the 10,000 l. ſhould go to his other Children ; The b. Bennet. 
Lord Salisbury married one of rhe Daughters under the Age of 16, bur ard reports, 
with the Conſent of all the Parties; It was urg'd, that it being with Con- that the Pay- 
ſent it might be ar any Age 3 But my Lord Keeper North was of Opi- 3 — 
nion, that both Parts mult be obſerved. 2 Vent. 365. Paſch. 36 Car. 2. in eir reſpec- 


Cane. The Ld. Salisbury's Caſe. tive Aget of 


25, or Days 


of Marriage, ſo as ſuch Marriage be not before 16. and ſo as it be «ith the Conſent of D. E. and F and if 


either marry otherwiſe, then ſuch N N ſhall have only 10,000 1. without ſaying what ſhall become of 
the cther 10,0001. and then deviſes his Eſtate to his two Daughters after Debts and Legacies paid. 
C. married under 16, but with Conſent of the Truſtees. Upon Proof that mow had in his Life-time 
made Overtures of marrying her to the ſame Perſen, and there being vo expreſs Deviſe over, but only that 
in ſuch Caſe 10,000 I. was directed to go to the Bulk of A's perſoral Eſtate, and which was ordered 
to be laid out in Lands, the whole Portion was decreed Her. 


17. Clauſe in a Deed was, that in Caſe his Daughter ſhould live to at- 
tain the Age of 16, and fLould refuſe to marry J. S. then J. S. to have 
20,000 J. out of his perſonal Eſtate, and after there is another Clauſe, viz. 
and if it ſball happen that the ſaid intended Marriage hall not be had till 
after ſhe is 16, then he, upon ſuch Marriage had, ſettles his Eſtate re- 
al and perſonal upon J. S. and his intended Wife for their Lives &c. 
A Marriage was had before 16; and after 16, and betore 17, the Wife 
died. Jefferies C. decreed an Account of the Profits, of the real Ei- 
tare received by the Truſtees in the Wife's Lite-time to be made to J. 
8, as Adminiſtrator of the Wife, and that the Words of the Settlement 
did in no ſort imply that the Daughter and J. S. might not marry before 
16, Vern. 338. Mich. 1685. D. of Southampton v. Cranmer & al. EX 
ecutors of Sir H. Wood. gs POL. ERIE po gkatls ALY » 
18. Lands are ſettled upon a Daughter, provided ſhe marry with her 
Father's Conſent ; She marries a firſt Husband with his Conſent, and a 
{cond Husband without his Conſent ; this is no Breach of the Proviſo. 
2 Chan. Rep. 363. 1 Jac. 2. Fenwick v. Smallwood. | 
19. A. deviſed to Truſtees and their Heirs upon Truſt to employ the; Chan. Ca- 
Profirs for the firſt three Years to certain Uſes, and after that the 7ruftees ſes 129.5 C. 
ſrould Band ſeiſed in Truſt 25 his Niece H. W. for ber Life, in Caſe ſbe jhall = 17 6. 
uit hin three Years after his Deceaſe be lawfully married to Fr. Ld. G. and decreed ac- 
in ſuch Caſe Remainder to the Iſſue Male begorten on her Body by the cordingly; 
kid Ld. G. Bur if there be no ſuch Iſſue, or in Caſe ſuch Marriage hall But fays 5 A 
ut take Effect within three Years, then in Truſt for J. S. for Lite, Re- VS 
mainder to his firit &c. Son in Tail, and for want of ſuch Iflue ro W. the Houſe of 
R. for Life &c. Soon aſter the making the Will a Codicil was added Lords - 12 
providing that a Marriage Infra _—_ Nubiles thould nor be _—_ Mod. 185. 
| 2 Z unleis 
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was erded the Condition 3 not being performed, no Relief could be had 


» ſelf tor Life, Remainder to A. Remainder to A's 1, 2, 3, and 4th Song 


Talbot's Time, 216. in Caſe of Hervey v. Aſhton. 


Abr. Equ. 23. A. deviſed Part of his Rea! Eſtate to his Heir charged with pq. 
8 i C. vided if the marry in her Mother's Life without her Conſent, then 500 


Sei. Chan. Court held, that this in Effect is no Deviſe over; For here appears to be 


LER oy 1 PR * * * 2 
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ſays there unleſs confirmed at the Age of Conſent. Propofals were made by the 
bas 1h young Lady's Friends ro Ld. G. but being refuſed ſhe married another 
Jt that it Perſon. Ld. Sommers, aſſiſted by Holt and Treby Ch.]. decreed, that 


but that it 


by Compro- tor the young Lady, but that the Eſtate muſt go over to the next in Re. 
e mainder, this bing a Condition of Marriage, which is a Thing which 


"y Your, — cannot be valued. 12 Mod. 182. Hill. 9 W. 3. Bertie v. Ld. Falkland. 


S. C. cited 
by the Maſter of the Rolls Sel. Chan. Caſes in Ld. Talbot's time, 216. Mich. 1736. in Caſe of Er: 
Lip v. Afton. And his Honour ſaid, that this Caſe was not applicable to that; nor would it be an 
Authority almoſt in any Caſe from the Peculiarity of its Circumſtances. | 


20. But Ld. Sommers ſaid, that if the Ld. Falkland the Remainder. 
man had done any unfair At? to hinder the Marriage, he being to have 
Ad vantage by it, Equity might have relieved. 12 Mod. 184. Hill. 9 W. 
3. 8. C. : 
21. The Uncle by Leaſe and Releaſe ſettles Land to the Uſe of him. 


in Tail. Remainder to B. in like Manner, with Power of Revocati 
and a Proviſo, if A. marry without the Conſent of the Uncle during his Li 6 
and after his Death of J. S. &c. then the Uſes limited to A. and 10 
Sons to ceaſe, and then to be to theUſe of B.— A. married Without Conſent, 
having no Notice of the Conveyance or Proviſo. But the Uncle, (why 
knew not of the Marriage) entertained him kindly and gave Legacies to A, 
by his Will and died. B diſturbs A. becauſe of the Forteiture ; and dif. 
miſs'd to Law. But the Chancellor asked, If it were a Limitation of q 
Truſt, or ot an Uſe? And being of an Uſe the Ld. Chancellor ſaid, Then 

it is at Law. 2 Chan. Caſes 109. Trin. 34 Car. 2. Booth v. Booth, 
Ch, Prec. 22, A. deviſed Portions to his Daughters without Jeying any time for the 
88 8. 8 Payment, provided that they marry with Conſent of B. and if any marry 
che particu. Without, her Portion to go over. Bill by Daughters for their Portions. Per 
lar Reaſen Wri ght K. it is a D ng, and the Portions are veſted, yet 
cited by the the Court cannot relieve againſt a Forfeiture, becauſe of the Deviſe over, 
Maſter of Decreed the Portions to be paid but on Security, to refund in Caſe the 


ne ns Condition ſhould be broken. 2 Vern. 452. Mich. 1702. Aſton v. Afton. 
Caſes in Ld. 78 | 


Sr OE EI 


Fin. R. 63. Hill. 25 Car. 2. Needham v. Vernon 
and Booth. In which Caſe the Portions were payable at Marriage with Conſent, but the Daughter: 


were advanced in Years. © 


Caſes 112. ment of 25001. to MM. his Daughter, and other Part charged with Pay: 


1 ment of his Debrs. The Portion was to be paid at 21, or Marriage; pro- 


cited by the t ceaſe, and to be applied towards Payment of his Debts charged upon the 6 
Mater of ther Lands, The Daughter after 21 marries without Conſent. Ld. Har- 
Caſes in Ld. no Creditors concerned that are in Danger of loling their Debts, and that 
Talbots the Daughter was intitled to the Whole by her attaining 21 unmarried, 
TOS: and decreed the whole 25007. to be raiſed, and the Husband to make 4 
Ferbey v. Settlement, and till then the Money to be brought before the Maſter. Ch. 
Aſhton, for Prec. 348. Mich. 1712. King v. Withers. | | 


which he . 10 | | | 
ſaid, it was an Expreſs Authority, but that he could not agree to what was there ſaid, that Trult- 
Money to ariſe out of Lands muſt have the fame Conſtruction that the Lands themſelves would. 


24. A, by his Will bequeath'd to his Grandaughter an Annuity of 1ol. fit 
Life, and afterwards by a Codicil declared, chat if ſhe ſhould marry with 
the good Liking of his Truſtees, ſbe ſhould have 1504. in lieu off the Annuity, | 

and the Annuity to ceaſe. She married one worth nothing, and without 
Conſent of any of the Truſtees. Ld. Cowper decreed, that ſhe ſhould 
5 71 | 2 not 


1 


, 8 


— 


| | Marriage. 


———— 


nana ee yn, | —=_ — | | — 
not have the 1501. ſaying, that here was a Provilion either way, and 


where the Prouiſion is in the alternative, and there is a Condition Prece- 
dent to the Gift of the Portion, (viz.) If ſhe marries wich Conſent &. 
ind that is not perform'd, and the Child is fill provided for, tho not with 
the greater Portion, Equity does not relieve; Wms's Rep. 284. Mich. 
1715. Gillet v. Wray. 3 | 9 
25. Lands deviſed in Truſt, that his Daughter M. ſhall receive the Rents 
till her Marriage or Deceaſe, and in Caſe the marry with Conſent of the 
Truſtees, then to convey the Premiſſes to M. and her Heirs, But if ſhe 
dyd unmarry'd or marry'd without Conſent, then to convey to other Ules. 
M. afterwards marryd with Conſent of her Father, who ſettles Part of 
the Land on MA. and her Husband, and dies. The Settlement is 20 Revoca- 
tion of the Will as to the other Lands to the Daughter, and by her mar- 
rying with Conſent of the Father in his Liſe-time the Condition is diſc 
penſed wit h; per Cowper C. 2 Vern, 720. Mich. 1716. Clerke v. Berkley. 
26. A. had three Daughters B. C. and D. an Amour being carried on in 
the Life of A. between F. S. and B. the ſame was much diſſikd by A. and 
he declar d, if B. married J. S. he world not give her a Groat. Thereupon 
J. S. diſcontinued his Suit. After wards A. by Will deviſed all his Real 


Maintenance and no more, and to C. ſo much &c. And if B. marry with 
Conſent of my Executors, then I deviſe to her 10001. in Part of her Portion, 
to be paid at 21 or Marriage, which ſhall firſt happen, and at the End of 3 


Waſte, Remainder to her firſt Sc. Son in Tail, Remainder to Daughters 
&c. paying to his Wife Jol. a Year for her Life. And he devis'd in the 
like Manner to his other 2 Daughters, only that in the Deviſe to C. no- 
thing is ſaid relating to her marrying with Conſent, but in the Deviſe to 
D. immediately after the Deviſe of 10001. and before the Deviſe of the 
Houſes it is faid, viz If the marry with Conſent of &c. I give her all 
ſuch and ſuch Meſuages &c. (being others than thoſe given to the other 
nap. and concluded with giving the Overplus, which he doulted not but 
ſuch there would be, to his ſaid three Daughters to he equally divided between 
them. A. died, and then J. S. renew'd his Addreſſes to B. The Executors 
expreſſed their diſlike and ſent Netice thereof in Writing, aud alſo of A's Will, 


As diſlike in his Lite-time. This Cauſe came on in the Dutchy Court, be- 
tore Lechmere Chancellor, aſſiſted by Ld. Ch. J. King and Dormer J. and 
the two firſt held the Fortune nor forfeited by the Marriage without Con- 
ſent, but the other e Contra. The Reaſons againſt the Forfeiture were, 
1, The Looſeneſs of the Expreſſions and the want of Coherency, from 
the Omiſſion of ſuch Condition as to C. and the Place of its Inſertion as 
0 D. 2. There is no Deviſe over, or any further Notice taken of it. Not 
will the Deviſe of the Overplus carry it. And that the Want of a De- 


Semphill v. Bayly. 8 need e i 
2). A Legacy was given by Will to M. S. on Conditiomthat ſhe marry 
uith Conſent of both the Executors ; Upon a Progr Match propoſed. one 
wuſented, but the other was obſtinate and would not, 
bore the Court, and the Diſſent of rhe Executors appearing to be without 
ut Cauſe, the want of ſuch Conſent was ſupplied ; cited per the Maſter of 
the Rolls. Trin. 1931. in the Caſe of Peyton v. Bury. 2 W ms's Rep. 628. 
28. A. by Settlement after Marriage created a Lerm of 1000, Tears in 
Truſt by Mortgage or Sale to raiſe 20001. for each uf the Daughters Portions, 


tous belong ; 


: . r 


u the Settlement, and gave t 


and Perſonal Eftate to his Executors in Truſt, to pay B. 35 l. a Tear for her 


Hears ſuch and ſuch Meſuages to be to B. for Life without Impeachmenr of 


and the Danger ſhe run, and that they could nor conſent by Reaſon of 


tle over made it to be only in Terrorem. Ch. Prec. 562. Paſch. 1721, 


nent their Fortunes 20001. pie more, but ſabject to the like Condition, as 
e Reſidue oer and above the 2000 a-piece 
Fe RET | 2 


ot, which being laid be- 


trovided they marry with their Mother's Conſent ; and if cither die before 
Marriage with ſuch Conſent, her Portion to ceaſe and the Premiſſes to be diſ- 
barg d; and 4 raiſed, then to be paid to the Perſon to whom the Premiſſes © 
nd afterwards by Will created another Truft-Term to aug- 


32 
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If I bequeath 32. Notwithſtanding what has been ſaid, the Condition holds 7 51 
20 J. to E. F. the Teſtator makes one his Executor, or give him a Legacy, 1 mary 


3 = on 


_ the ot without the Counſel or Advice of another Perſon ; fo that rhe Teſtatol 
rry with , a ; 2 * 3 f ou 
the good Lik- Sl Vin him a Legacy, if he marry with the Counſel omAdvice 0 | 
ing and Con- ther Perſon, he is excluded from the Legacy, if he marry without ſuch 


the mul ic N : nditiot 
marry, 0- or Advice, but only 70 requeſt the ſame. Again, although rhe Cond 


— 
LO. as — — — 


to his Wife; And by a Codicil created another Truſt- Term, for the bes 
ter raiſing of his Daughters Portions, A. died, leaving two Daughters 
and K, — J after Age of 21 married R. S. and K. before 21 martie4 
W. R. and both without the Mother's Conſent. They and their Husbands 
brought a Bill for their Portions, The Maſter of the Rolls took Notice 
of the Clauſe declaring that if any die betore Marriage with ſuch Conſent 
her Portion ſhould ceaſe, which was inſiſted upon by the Counſel to be a 
ſutficient Diſpoſition of it; But he ſaid, that ſurely this was not a good 
Diſpotition within the Meaning of thoſe Caſes, that allow a Limitation 
over to be good; For this is not to take Place upon Marriage without Cog. 
ſent, but upon dying.before Marriage with ſuch Conſent, and is no more thay 
providing for Daughters dying unmarried ; he taking it all along, that if 
they married they would do it with Conſent ; that here does not appear to be 
any Perſon in the Teſtator's View, to whom theſe Fortunes thould 90 
over, as in other Caſes where thoſe Limitations over are allowed ; That 
tho' theſe Portions are charged upon Land, yer there being zo Diftin#im 
between Conditions annexed to Money charg'd upon Land, and ſuch as are ty 
ariſe out of the Perſonal Eftate, and Portions by Will being due by the 
Eccleſiaſtical Law notwithſtanding ſuch Condition as this annexed to 
them, Portions by Settlement, (tho? under the like Conditions) are like. 
wiſe due by the Law and Rules of this Court; and therefore thought the 
Plaintiffs the Daughters well intitled ro their Portions ; And ſo order 
the Husband of the one to make Propoſals before the Maſter as to 
ſettling his Wite's Fortune; and that the Fortune of the other ſhould be 
paid to her, her Husband being dead. Sel. Chan. Caſes in Ld. Talbots 
Time. 212. Mich. 10 Geo. 2. Hervey v. Aſhton. | 42 
29. Where the Marriage is to be with Conſent of Truſtees, the Conſent 
of one only is ſufficient ; per Wills Ch. J. in Canc. Trin. 1735. in Caſe of 
Harvey v. Aſton. 2 5 | N ol 
30. Conditions againſt marrying generally are void in Law; as where a 
Legacy of 500 l. is given to a Woman, if the doth not marry, and only 
3001. if ſhe doth marry ; atterwards the married, yet ſhe ſhall have the 
500 J. becauſe the Condition annexed to that Legacy was void. Nelſ. Abr. 
116z. Marriage (E) pl. 1. | 
31. All Conditions againſt the Liberty of Marriage are unlawful ; But 
if the Conditions are only ſuch, as whereby Marriage is not abſolutely pro- 
hibited, but only in Part reſtrained, as in reſpe& of Time, Place or Per- 
ſon, then ſuch Conditions are not utterly to be rejected. Thus an Execu- 
tor or a Legatary made on ſome Condition againſt the Liberty of Mar- 
riage, 7 not withſtanding the Nonperformance of ſuch Condition, ob- 
rain the Executorſhip or Legacy; yea if the Teſtator make one Executor, 
or give him a Legacy upon Condition, that he marry with the Conſent, anl 
according to the good Liking or Appointment of Aa other Perſon, this 
Condition is unlawful. Inſomuch, that if ſuch Executor or Legatary! 
marry contrary to ſuch Reſtraint or Condition, he ſhall not withſtanding 
be admitted to the Executorſllip, and receive the Legacy, as if no fuct 
Condition had been expreſs'd ; (Quzre, whether he be nor _ to ask 
his Conſent, tho? not to follow ir ;) For the Law reje&s all Conditions 
made againſt Marriage, or that are Impediments to Marriage; notwith- 
ſtanding which an Executorſhip may be aſſumed, or a Legacy demanded, 
as if no ſuch Condition had been made. Vet an Annuity bequearh'd b 
a Man to his Wite for ſo many Years, if ſhe ſhall remein after his Deat 
a Widow and unmarried, 1s good. Godolph. Orph. Leg. 45: of 922 * 
olds g 
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ce 


4. B. Counſel or Advice; yet in this Caſe he is not bound to follow ſuch Counſel 


of 


Bon of ſuch Conſent be unlawful, yet muſt he marry before he can pre- 
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of marrying with the Conſent of another is void, ſo as the Party on whom'therwiſe ſſie 
ſuch Condition is impoſed, may obtain the Legacy without ſuch Conſent, has 1 Right 
| , or he cannot obtai 2 5 to the 20 // 
a marry he muſt, or brain the Legacy; For altho' the Condi Rane 
2 not obliged 
rend to the Legacy, becauſe that Parc of the Condition is not unlawful. to have ws. 
Godolph. Orph. Leg. 46. cap. 15: S. 2. | | 2 of 
| | B. therein; 
yea the ſpall have the Legacy, tho" ſve marry not only evithout his Conſents but alſo tho A. B. be altogether 
anacquainted therewith , or know ing thereof ſhould contradict it, unleſs it be appointed in the Will ex- 
reſoly, that in Caſe ſhe marry without ſuch Conſent, the ſaid Legacy of 20. ſhall be and enure to 
lch or fuch pious Uſes ſpecially ; mentioned in the ſaid Will. Godotph: Orph: Leg. 381. cap. 17. S. 2. 
ut if I bequeath 100 4. to A. B. ſo as ſhe marry with the Advice of C. D. In this Caſe A. B. 
ſhall not have the ſaid Legacy, unleſs ſhe require of deſire the Advice of C. D. albeit ſhe be not 
obliged to follow his Advice therein, yet ſhe is obliged to ask his Advice; or the cannot have the ſaid 
cy. The Reaſon of the Ditterence in this Caſe from the former is, that in the former there may 
de a total Impediment to Marriage itſelf ; in this it is otherwiſe. But if C. D. be dead, whereby the 
Condition is rendered impoſſible; in ſuch Caſe it is as if it were performed; provided that C. D. were 
dead before his Advice could well be asked or required. Godolph. Orph. Leg. 38 1. cap. 13. S. 3. 
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33. Althoꝰ a Condition directly contrary to Marriage annexed to a Le- 
racy in a Will is a void Condition for that very Reaſon, yet the Civil, 
rather the Canon Law doth diſtinguiſh in this Point between à Virgin and 
1Vidow, and ſays, that ſuch Conditions againſt Marriage (as to a Virgin) 
ze void; but allows them as to Widows, eſpecially it the Legacy be 
given by a Husband to his own Wife, or by a Son to his Mother. Godolp. 
Orph. Leg. 382. Cap. 17; S. 9. 
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(K. 2) Conditions annexed to Portions determined. 


. Bequeathed the Reſidue of his Perſonal Eftare to F. S. provided 2 

© marry with Conſent of B. and C. his Excentors, (who were but 
Executors in Truſt,) and if J. S. marry otherwiſe, then he deviſed over the 
Rfduum to F. N. Afterwards B. died, and then F.S. without C's Conſent, 
tried to a common Mariner. The Maſter of the Rolls decreed, that 
N. had no Title to the Reſiduum; For that this was a Condition ſul- 
kquent, and this Conſent directed to be had, being like a bare Authority, 
ad fo different from that which is coupled with an Intereſt, could not 
luvive without expreſs Words for that Purpoſe, and thinking the Bill 
tought by J. N. tor the Reſidue trivolous he diſmiſſed it with Cots, 
Tr, 19731. 2 Wms's Rep. (626) Peyton v. Bury, 
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L) Settlements by Apreements before Marriage. What 18 
a good Performance. In Regard of the Manner. 


LD OND condition'd, that after his Marriage, and having a Son by 
his Wife, he would convey Lands in Tai! to ſuch Son to enjoy. A 
wiment to a Stranger to ſuch Uſe is not ſufficient, but the 4 fo muſt 
made a Party to the Conveyance, and there ought ro be a Deed to prove 
ls Eſtate, and means to prove the Uſes limited. Cro. E. 825. Paſch. 43 
lr, C. B. Stutfield v. Somerſet. e | 4 
2. Infaut upon his Marriage promiſes to make a Settlement when he 
Mes of Age on his Wife and her Iflue ; a Settlement made 3 or 4 Years 
tr his Age of 21 and not directly parſuant to the ſaid Promiſe ſhall 
it de preſumed to be made in Performance of the ſaid Promiſe, without 
rect Proof. 2 Lev. 147. Mich. 27 Car. 2. B. R. Lavender v. Black- | 
Ine. e444 "3D | [= EF 29 7 | | b 
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274 6 . Marnage. 
3. A. on his Son B's Marriage covenants to ſettle a Fointure ay 
and her Iſſue, but no Proviſion for B. is made during ba, Life A. ave 
of the Portion, and the Wife dies without Ifſue ; The Queſtion a 
whether B. is intituled to any Eſtate in Lands? Ld: North adviſed ho 
to end the Matter by Compromiſe, Mich. 1683. Vern. 198. Wet v. Li 
Delaware and Curler, | 1 5 4 hb 7 
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(M) Settlements. Performance good. In regard of the 
Matter. | 


So Note, 1. Term Was convey d upon Truſt to be void upon purchaſin and /vt). 
Tra by | ing on the Husband for Lite, and after upon his W il 8 re 
reted to be With Remainder over, as E/tate of am Indefeaſible Title, and not Tithe 


fatisfed by &c. and this Truſt was declared by Deed indented. The Husband de- 
Lands of a fired, and accepted of Lands part of a Delinquent's Eftate forteited in 
3 ꝗ Lieu and Satislaction of what was to be done. The Delinquent, on the 
wg King's Reſtoration entered. Decreed by Finch C. that the Truſtees ſur. 


ſt be a 
* Tok. render the Leaſe to the Purchaſor of the Lands which were aliened by 


feaſible Title the Husband. Chan. Caſes. 298. Trin. 29 Car. 2. Boynton v. Sir Roben 
on Proof of Sprignall. | | 1 


Diſcourſe, 


and mention- | . | 
ing ther the Meaning was to ſettle Delinquent s Lands, and the Feme Covert was bound by the Apree. 


ment of the Husband. Ibid. 


Vern. 217, 2. By Articles before Marriage a Settlement was to be made of 3000.4 
| Zear; and after, but during the Wife's Infancy, a Particular of Lands wa: 
given to and accepted by the Wife's Father as of 1ool. a Year, but they were 
only 5001. a Year. Decreed to be made up 5007. a Year; but had it been: 
parol Agreement only, or the Value proved deficient by Accident atter- 
wards, no Relief would have been given. Skin, 158. Hill, 35 & 36 Cat 

2, Speake v. Bedley. 05 5 
3. Marriage Articles were to lay out 1000). in a Purchaſe of Land to 
ſettled on Husband and Wife for their Lives, Remainder to the Iſſue of the 
arriage, Remainder to the Husband in Fee; Husband lays, out th 
1oOO J. in the Purchaſe of a Great Houſe and Gardens and Farm, whid 
would let but at 25 . par Ann. It is a good Performance of the Article 
the Father of the Plaintiff having viewed the Eſtate before the Purchak 
was made. Vern. 345. Mich. 1685, T unbridge v. 'Teather, 


- 
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(N) Settlements after Marriage without Articles, or Agre 
| ment precedent. Good in what Caſe 5. 


1. IF the Feme joins in a Fine and fo bars herſelf of her Dower, this ma) 
make a Settlement made on her after Marriage to be a god 050 
deration, which otherwiſe would be merely Voluntary againſt Creditors 
. Purchaſers ; otherwiſe if the did not join in the Fine, and ſo remaind 
 Dowable. 2 Lev. 147. Mich. 27 Car. 2. B. R. Lavender v. Blackſton 
2. A. ſeiſed in Fee of a Manor makes a Mine- adventuring Agra 
with B. C. and D. who after much Labour and Expence made ſome g% 
Diſcoveries. Before this Agreement A. had made a Settlement of his al 
Manor on his Wife and Son with Power to charge it with 3000. 
younger Childrens Portions, but this was purely a voluntary Sertlemenl 
A. dies and the Widow and Son would hinder the working, and fer a0 
the Agreement by inſiſting on the Settlement. The Partners brought a 


N 
| 
| 
| 


. 
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pr relief, the Court took Time to conſider of it, but inclined to 
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decree 


ſor the Plaintiffs for Execution of the Agreement againſt the voluntary 


Settlement. 2 Vern. 326. Mich. 1695. Shaw v. Standiſh. | : 

3. A ſecond Marriage Settlement is recited to be in Conſideration that the 
Wife had parted with the former Settlement, which appeared to be made at- 
ter Marriage but was recited to be made in. Conſidleration of 4 Marriage 
Portion ſecured, but no Proof of any previous Agreement for ſuch Settle- 
ment, yet the Court preſumed it; and ſo the ſecond not voluntary againſt 
Bond Creditors. Mich. 1699. Ch. Prec. 101. Anon. 

4. J. S. made a Settlement on his eine Son for Life, with Remainder 
to his firft and other Sons in Tail, Remainder over, with Power tor his 
Son to appoint any of the Lands not exceeding 1007. per Ann. to any Wife 
he ſhould afterwards marry for a Jointure, (the Father being under an 32 

rehenſion that he was then married to a Woman which the Father diſſi k- 
ed, and had no Intention his Son thould provide tor her ;) the Father died, 
and the Son married her, (tho' there was ftrong preſumptive Proof that he 
was married to her before) and atter Marriage appornted certain Lands to 
Truſtees in Truſt for her for a' Jointure, and covenants, that it they were 
not of 100/. per Ann. Value, upon” requeſt made to him any Time dur- 
ing his Life he woul# make them up fo much out of other Lands in his Power. 
He lived ſeveral Years and 0 Complaint was made that the Lands were not 
of that Valuez nor requeſt to make it up, and died withour Iflue. On a 
Bill brought by the Widow to have the Jointure made up io l. my Lord 
Keeper ſaid, that a Proviſion for a Wife or Children was not to be conſider- 
ed as a voluntary Covenant, and therefore decreed the Difficiency to be 
made up, norwith/tanding the Circumſtances of the Cafe, and her negled tor 


not requeſting it during Coverture. For the Laches of a Feme cannot be 


imputed to her. Abr. Equ. Caſes 222. Hill. 150 1. Fothergill v. Fothergill. 
5. A. married an Orphan of the City 


of London, and pon payment of 


the Portion by the Chamberlain covenanted with him and J. F. to levy a Fine G Equ. R. 


of Lands to the Uſe of himſelf for Lite, chen to his Wife for Life for 
a Jointure, Remainder t the Heirs Male of their two Bodies, Remainder 
to his own right Heirs; A. died withour levying a Fine leaving B. a Son 
and M. a Daughter ; the Wite died ; B. became indebred and covenanted 
with his Creditors to levy a Fine, and deviſed the Lands to them and died 


without Iſſue; Lord Harcourt and after Lord Cowper decreed the Lands 


to the Daughter. Ch. Prec. 425. Mich. 1715: White v. Thornborough. 
6. 'Tho? a Settlement be executed after Marriage, yet it rhe Portion be 
paid at the ſame time, it cannot be looked upon to be voluntary, but will 
be as effectual as a Settlement made before Marriage; And fo it has al- 
ways been held; Arg. and decreed accordingly, firſt by Ld. Harcourr, 
94 . by Ld: Cowper. Ch. Prec. 426. Mich. 1915. White v. Thorn- 
rough. . | | 
7. The Husband, after Marriage, in Con/ideration of an additional Por- 
tion of 100 J. paid by his Wite's Mother, (a Receipt whereot was indorſ- 
ed on the Deed) ſettled Lands of 1001. a Year upon himfelf for Life, Re- 
mainder to his firſt and other Sons &c. And the Husband's Mether, who 
had an Intereſt in the Land, joined with him in the Conveyance. The 
Husband 13 Years after morrgages this Eftate with uſual Covenants, 
and dies. Mortgagee brought a Bill to forecloſe. Ld. Chancellor thoughr 
it wonld be very hard to call this a fraudulent Settlement, it being in 
Conſideration of a Marriage had, and of an additional Provifioti of 100 l. 
and cannot be called voluntary againſt a Creditor 1 Money 13 
Years after. That the Indorſement was plain Proof that 100 I. was paid, 
and tho* for the Conſideration of 100 1. a Year, yet in Marriage Settle- 
ments Things are not to be conſtrued fo ſtrictly, there being room for 
unty ; . Man is bound to provide for his Wife and Fantily. 
Beſides that, the Eſtate that moved from the Husband's Mother (Defen- 
fant's Grand mother) may make him to be eonfidered, in ſome Reſpect, 
as 


107. S. C. 


N Marriage. 


as a Purchaſor of the Limitations to her Grand- children. Sel. Chan. ( 
ſes in Ld. Talbot's Time. 64. Hill. 1134. Jones v. Marth | a- 
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Ann 


Creditor. (O) Settlements after Marriage. By Apreement before 
Marriage. Good as to Creditors &c, es 


I. C\Ettlement in purſuance of Articles precedent to the Marriage has not 

x the leaſt Colour of Fraud whereby a Purchaſor may avoid it, and 

it there had been but a verbal Agreement tor ſuch a Settlement it would 

have ſerved the Turn. Vent. 194. Paſch. 24 Car 2. B. R. Sir Ralph Bovey'sCaſe. 

The Execu- 2. A. on the Marrage of M. his Daughter to B. agrees to give 500], 

Fe of the Portion and B. gives 3000 J. Bond to A. to err 15004, on M. and her Heirs 
ather ſued : n , 

the Bond a. in Money, Lands, or otherwiſe within a Month, but died without ſettling 

ainſt the It. 300 J. of the Soo l. was only paid, and the other 200 l. was lodged in M's 

Life as Ad- Lawyers Hands; Judgment was had upon the 30001. Bond and was plead- 

ny e ed in Bar of other Debts, and decreed accordingly that the be firſt Sati(. 

bacd j de. Hed her 1500/, our of the Eſtate of B. 2 Ch. R. 103. 26 Car. 2. Hodkin v. 


crecd that Blackman. 
this Bond be 
paid Prior to other Debts, but the Adminiſtratrix to diſcover Aſſets and Account, and that Money part 
of the Portion remaining in a Truſtees Hands be brought into the Account, and that Aſſets remaining 
after the 15001. paid ſhall go to ſatisfy other Debts. Fin. R. 232. Trin. 27 Car. 2. S. C. 
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3. A. indebted joo l. agrees on Marriage to ſettle his Lands of 1001. per 
Ann. on himſelf for Lite, then to the Wife tor her Jointure, Remainder 
upon the Iſſue in Tail; the Lands were decreed to be ſold to pay the 7001, 
and the Surplus of the Money to be laid out and ſettled on the Wite 
and the Iſſue, without any Proviſion for the Husband ; bur reverſed by 
Lord North. Vern. 203. Mich. 1683. Carpenter v. Bennet. Sk 5 
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(P) Marriage Agreements unber formed. Decreed, 

The Caſe 1. NA Arriage Agreement (after a Trial at Law) was decreed to be made 
was, the Fa- goil. 2 Chan. Rep. 92. 25 Car. 2. Harmer v. Brook. } 


ther agreed 
to a. an additional Portion, the Marriage is had, and then the Father pretends the Marriage was againſt 
his Conſent, and dies, and leaves his Eſtate to a Nephew ; yet the Agreement was decreed. 2 Ch. R. 92 
Harmer v. Brook Fin. R. 183. Mich. 16 Car. 2. S. C. 


Abr. Eq. 2. The Baron before Marriage articled with the Feme to make a Setth- 
Caſes 63. pl. ment of certain Lands before the Marriage ſhould ve ſolemnized upun him and 
3: her (the now Plaintiff) and the Heirs of his Body by the Plaintiff, But ey 
intermarried before the Settlement made; then the Baron died; and on a Bl 
by the Widow for an Execution of the Articles, it was decreed againſt 
the Heir at Law of the Baron, tho' Objected that marrying beſore the 
Execution of the Settlement was a Waiver of the Articles and the Bene- 
fit of chem, and ſhe being the only Party with whom they were made, her 
Marriage with the other Party before Performance was a Releaſe in Law, 
2 Vent. 343. Mich. 30 Car. 2. Haymer v. Haymer. 7 
3. A. being Tenant in Tail with Power to make aJointure, in Conl- 
derarion of 3000/. paid, covenants to ſettle 3007. per Ann. but no parti- 
cular Lands mentioned, out of which the 300 /. per Ann. ſhould be made 
up; Atterwards A. dies, no Settlement made, ſo that A. executed net #is | 
Power; The Queſtion was if A. dying before any Execution, the Court ſhould 
decree ir? Lord Chancellor inclined ſtrongly tor the Widow in roger 
| 2 
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Marriage. 


ihe Conſideration, and on A. * Power by theWil to mn 1 * i 
Chan. Cales 28, 29. Paſch. 32 Car, 2. and Paſch. 34. 87. Hele v. Hele, 
ey Z. G. in 1653 being ſeiſed ot certain Lands in Fee of the Value of 
beser er T9 and A. W. be che fad F. did make Hef dale 

Brother of T.) and A. W. he the ſaid T. did make a Writing ſealed and 

(rere by him, 22 _—_ _ he ſe,viz. oY * ue. takes 
between my Brot her and A. NV. foe being worth 160). I omiſe, that 
145 without 45 to ok my _ 1 2 to 131 — g's 74, 

% leave Him Bol. in Money, or the true Performance of this, I 
Ar mylelt, my Heirs, Executors and Adminiſtrators. After which 5 — 
Brother (the now N How the {aid A. W. did-intermarry, and ſhe 
F 

ſertie I | | nder to his OWn KI 
2 (this was a Jointure Cen before Marriage) and did ids 
deviſe the p- to . — es. _ died 1 1 Yue 3 1 _ 

deviſed it to tae Detendant's W ite in Fee; and now the Plainti 

25 his Bill to have the Land conveyed according to the Agreement 
above. But for the Defendant's it was much inſiſted upon, that this being 
o ſettle the Lands, in Caſe T. ſhould die without Iflue, it ſhould not be, 
o 

everſi e I; ecauſe 
11 ſubject to be N oy. — Tenant in Tail, as here T. might have 
done in Caſe he e a Settlement according to the Import of that 
Writing, who therefore could not have been compelled himſelf to have 
executed this Agreement; but the Lord Chancellor Finch decreed the 
Land for-the Plaintiff, becauſe it was proved that the Marriage with the 
Plaintiff's Wife was in Expectation of the Performance of this Agree- 
ment; _ he _ obliged = none av moo ** 2 * he had 
had no Iſſue. 2 Vent. 353. Mich. 33 Car. 2. Goylmer v. Paddiſton. | 

5. Agreement on Marriage was to ſettle 5004. per Ann. Jointure; Lands 
were ſettled bur d _ n only 4004. =_ Ann. Decreed per Jeitries 
C, to make up the Lands 5004. per Ann. and this on the Evidence of 
the Father and Uncle, that when the Husband propoſed the Treaty of 
Marriage he offer d to ſettle 5ool. per Ann. and after took Notice that the 
| ointure ſettled was not of that Value, and talked of making it up fo 
much ; but no Covenant or Agreement was proved, whereby he bound him- 
elf to make a Jointure of that Value, and the Portion was not equivalent; 
but the Husband was truſted to draw the Settlement. Vern. 17. Mich. 1681. 
Benſon v. Bellaſis. 

6. A. on his Marriage with D. for the ſettling a Jointure on the ſaid D. 
n full of all Jointures, Dowers, and Thirds, which ſhe might claim out 
* 1 _ phy ry 1 ag Lo D A Join of A N oe | 

ite, and after to the ſaid D. for Life in full of all Jointures &c. wit 
this Proviſe, That if ſhe claim any Part of the perſonal Eſtate by the Cuſ- 
tom of the Province of York, then the Eſtate to be to other Uſes; the is | 
bund by the ſaid Settlement, and oughr not to claim any Part ot che 
xrlonal Eftate ; per Finch Lord Chancellor; reverſt by Lord North; but 
Eren 12 Je Lord Chancellor. 2 Chan. Rep. 252. 34 Car. 2. 

£n10Nn v. als. 
18 A. Covenants 3 of his eldeſt Son to the 2 2 . 

8. with whom 4oool. was to be paid to A. as a Portion, to ſettle Lands 
on B. and his Wite be their 5 wich Remainder to the firſt &c. Son 
n Tail Male ſucceſſively, Remainder in Fee to the Son. A. brings a Bill 

| min owe | yk, gs a 5 
o be relieved againſt the Articles as gained by Surpriſe, and that it was in- . 
teuded to limit the Remaihder to C. a ſecond Son of A. on failure of Iſſue 
Male of B. and charged only with Portions for Daughters, and prayed the 
* to direct the Settlement to be made ſo; ſed YAN per 
d. North. Vera. R. 320. Paſch. 1685. Seymour v. Fotherly. : | 
8. A. on Marriage of B. his Son covenants MET Lands to the Uſe of Th=Prac-, , 


rice 1s con- 


b. for Life, then to the Wife 55 ue Remainder to the Heirs Male Ts Frary; New 


Abr. Equ. the Body of B.—A. dies and makes B. Executor, B, dies and male 
Caſes 395. ſecond W ife Executrix; Grandſon brings a Bill to have Satisfacti ofthe 

Executrix on the Covenant, or that he might ſue it in the Truſtees Names 
but the Bill was diſmiſſed, the Plaintiff's Father being Tenant in Tail 
and might have barred the Plaintiff if 4 Settlement had been wade. 
480. Mich. 1687. Sir William Cann v. Lady Cann. 

9. The Father on a Treaty of Marriage between B. and M. his Daugh. 
ter articles with B. to give M. 3000 l. and B. was to make a Settlemegt 
The Father makes his Will ix tbe Interim and deviſes all his Efate to Ty 
tees to the Uſe of his Daughter for Life, Remainder over.—B. having Notice of 
this Will, marries M. and makes a Settlement purſuant to the Artic}; 
with the Father ; per Ld. C. Cowper B. is intitled to the 3000]. rho? he 
had Notice of the Will, 2 Vern. 660. Trin. 1710. Trafford and Ux. y. 
Sir R. Aſhton. N A, 

10. The Husband gave Bond to the Wife's Father before Marriage i» 
ſettle certain Copyhold Lands ; and = a Bill to compel a Surrender, the 
ſame was decreed, and in a ſtricter Manner than the Bond ſpecified, and 
that till the Surrender the Lands thould be held and enjoyed according ta 
the Uſes. G. Equ. R. 114. Paſch. 1 Geo. 1. Nandike v. Wilkes. 

11. A. by Marriage Articles covenanted to ſettle the Manor of Dale on 
his intended Wife, or to /eave her loool. within three Months after his 
Death. By this Agreement A. has all his Lite-time to do the one or the 
other, and the W ite cannot compel him to do either; nor can the by Bil, 
or otherwiſe compel him to give further, or better Security for Payment of 
this 1000 |]. For ſhe had the Security, which the ar firſt agreed to take, and 
the Court cannot better it 4 her own Agreement. See Wms's Rep 

460, 461. Trin. 1718. Bofvil v. Brander. Kit 

12. A. had M. a Daughter but no preſent Eſtate or Certainty of any tu, 
ture one, and was highly under his Father's Difpleaſure,whoſe eldeſt Son be 
was, and who had a very conſiderable Eſtate. A. incouraged B. to cour: 
M. and before Marriage gave a Bond to B. of 5ooo!. Penalty reciting the in 
tended Marriage, and A's Agreement to aſſure one third Part of all fuch nal 
Eſtate as ſhould come to him on his Father's deceaſe to B. for Life, Remain» 
der to M. for Life, Remainder zo the Heirs of the Body of M. by the faith. 
Remainder zo the Right Heirs of A. And the Condition was to do it within 
three Months after his Father's Death. Soon after the Father died Inteſ- 
tate, by which a great real Eſtate came to A. Lord C. Macclesfield de. 
creed an Execution of the Agreement, and would not admit the Payment 
of the 5000 l. Penalty as a Satisfaction, but varied the Limitations, direct. 
ing that they ſhould be to B. and M. for their Lives, Remainder to their 
firſt &c. Son in Tail Male, Remainder to their Daughters in Tail Gene- 
ral, Remainder to A. in Fee, and that A. account for the Aaeſue Proftt 
from the end of three Months after the Father's Death, and be Examinel 
upon Interrogatories touching the real and perſonal Eſtate, and to pro- 
duce all Books, Papers, and Writings upon Oath, and pay Cofts. 2 Wmss 
Rep. 191. Mich. 1723. Hobſon v. Trevor. 


Vern, 
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19 Agreements unperformed, decreed after the Death 
1 6 Husband or Wife. ns» 


The Origi- 1. Covenants to key A Fine to P. of Lands given in Marriage will 
nal is fo, D. his Daughter ar 4 Day; by Negligence of Payment rhe Daugb- 
. wat, = ab being dead, P. paſſed away the Land ro Purchaſors, but B. was order: 
| ing. en to an Eſtate of io Marks. Toth. 109, 1 10. cites Hill. 15 Jac. 

2. By Marriage Articles the Husband agreed to ſettle a Leaſehold oi 

And th wo the Wite, which he did, and was to have 1000/7. which was to be laid of 
2 alſo; in Land, and ſettled on them and rhe Iſſue, Remainder in _ - 1 
| | 21S J 


8 n _—_—. Mt. r 


9 Marriage. _ 279 


, 8 
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| 3 the Agreement was decreed to be performed by the Father of and the Hu- 
e Wie as to the Payment of her Portion, tho the Wit is dead without et Prog 
Iſue. Fin. R. 244 £ III. 28 Car. 2. Bacon v. Clerk. „ ee 


, . | the Portion 
ro be laid out in Land and ſettled on the Hushand and Wife in Tail, and nothive ſaid of the 


the Fee; the whole Money wasdecreed to the Heir of the Husband, 2 Vern. 20. Paſch. 1687. Knight v. 
htkins 


z. A. the Father on the Marriage of B hiWon wich M. articled with 
C. the Father of M. in Conſideration of 6000 J. to be charged on Lands, be- 
ing the Portion of M. ſuch particular Lands ſbould be ſettled on M. in Foin- 
ture, .and on the Iſſue of the Marriage. After the Marriage M. died v#4h- 
out Iſue, and her Portion not paid, and the Lands not ſettle to ſecure the 
$0001, nor was theJointure made or could be made had M. been ſtill living, 
becauſe A. had diſabled himſelf to make the Fointure by having conveyed 
way Part of the Lands, ſo that C. thought hiniſelf not bound to pay the 
60001. Decreed the 60001, with Intereit, or in Petault, the Lands agreed 
by the Articles to ſtand as a Security for the Payment thereof, to be poſ- 
felled by the Plaintiff till paid, bed the Difability of A. was act B. the 
Plaintiff *s fault, . becauſe A. had given Security, that it ſhould be done it M. 
had lived. Fin. R. 261. Trin. 28 Car. 2. Hollis v. Carr and Temple & al. 
4. A. on the Marriage of B. his Son with M. an Orphan of the City ot 
London convepei Lands Ec. to the Uſe of B for Life, Remainder 7 M. 
for Life for her Proviſion, Remainder to the firft Ec. Son in Tail Ec. But 
afterwards, before the Marriage, M. being a City Orphan A. and B. applied 
to the Court of Aldermen for @ Licence, and thereupon an Entry was made 7 
their Conſent, provided the Common Serjeant approve of the Settlement, whic 
A. engaged to make Satisfattory if it were not ſo already, and B. being required 
engaged to take up his Freedom within a Year, and A. ingaged that B. thould 
do ſo. The Marriage took effect and many Years after B. died leaving M. 
his Widow and ſeveral Children. Lord C. Macclesfield decreed the per- 
ſonal Eſtate of B. to be liable to the Cuſtom of London, and that he 
ſhould be raken as a Freeman of London; he having for a valuable Con- 
fideration agreed to become ſuch ; and he held that the agreeing to take 
up the Freedom of the 5 was the ſame as it he had agreed that his 
* Eſtate at his Death ſhould go according to the Cuitom; and that 
uch Agreement being entered among the other Proceedings and Orders of 
the Court ot Aldermen is become Matter of Record, as much as a Fine 
would be if levied there, and this ſhall be deemed as Part of the Mar- 
rage Agreement, and which could not be waved, or releaſed without 
Breach of Truſt by the Court of Aldermen at whoſe Inſtance as (Poliri- 
cal) Guardians of the Infant it was made. Wms's Rep. 116. to 182. 
Trin. 1721. 25 Auguſt, Frederick v. Frederick. | | 
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(R) Agreements unperformed. Denen after the Death 
e both,” 


l. A Settlement covenanted by Marriage Articles to be made by the 

f Great Grandtarher on the Grandtather, who after died leaving 

Iſſue, wasdecreed to be made accordingly en the Iſſue and the Widow for her 

Jointure. 3 Ch. R. 29. Mich. 21 Car. 2. Norcliff v. Worſeley.—And 

0 the Great Grand tather having converad away the Land, another Bill was 

* brought by the Father (the litue) againtt the Great Grandfather and his 
. ſecond e and 18 February 1651. it was decreed that the Convey- 

ace be made according to the Covenant and that they ſhould Account for 

n the Profits to the Father. Ibid. 30. | 4 

Ni | . A 


r 


28 M.arriage. 


Mich. 1682. 2. A. on Marriage of B. his Son with C. covenants for himſelf Execu. 
Vern. 1 was tors and Adminiſtrators, but omits (Heirs) al rg 1 Sol. per Ann. Lands o 
Ar purge B. and C. and the Iſſue of the Marriage, but dies before Settlement made. 
Lee. 5% g. enters on the Lands as Heir and C. being dead marries D. and ſettled 
Part of the Lands on D. his ſecond Wife, and deviſed the Reſidue to his 
Son by the ſecond Wife charged with Portions for younger Children. Bil 
is brought by the Son of the firſt Marriage to have 150/, per Ann, of the 
Lands, whereof A. died Aſed, ſettled according to the Articles, Per 
Ld Wright tho' zo Lands particularly were mentioned, yet he thought the 
Covenant a Lien on the Land whereot A. died ſeiſed, unleſs he had pur. 
chaſed and ſettled other Lands within the Time limited and which were 
not ſettled on the ſecond Wife, who came in as a Purchaſor without No. 


tice. 2 Vern. 482. Hill. 1704. Roundell v. Breary. 


— 


(S) Agreements. Decreed. How. I here there is a Hu- 


lure on one Side. 


I. Freeman of London agreed to ſettle his Wife's Portion and his 
own Eftate on her and her Children. The Father of the Wife 

refuſed to pay the Portion, becauſe he had another Wife then living, who 
by the Cuſtom of London would have a Share in his Eſtate. Decreed that 
the Wife's Portion and his own Eſtate ſhall be ſettled ſo that his fir 
Wife have no Benefit thereof. Fin. R. 429. Mich. 31 Car. 2. Butler . 
Harriſon and Lamb. 4 | . 
Maderocthe 2. A, on Marriage of B. his Son with C. a Widow covenants in Con/ide- 
Rolls faid. ration] of 2600 J. to ſettle ſuch Lands. loool. of the Money could not be had, 
he could de- being ſettled on the former Marriage, ſo that it muſt come to her Iſſue 
cree only a upon any other Marriage. A. refuſed to ſettle, Maſter of the Rolls de- 
8 creed the Articles to be perform d within ſix Months, or delivered up to 
her geol. or be cancelled. On Appeal, Ld Keeeper held, that A. could not be com- 
elſe for the pelled to ſettle without the Portion; but that B. the Son was bound to 
2600 l. if pay It; * a Party to the Articles, as well as bound by the Wite's 
paid within Covenant while ſole to pay 2600 J. and decreed B. to make good the 


ix Months. 1000 J 2 Vern. 448. Mich. 1703. Baskerville v. Baskerville and Gore. 


187. Hill. 1701. S. C. 


[ It ſeems by 3. A Feme being poſſeſſed of 200 J. her Husband before Marriage core. 
the Applica- nauted to join ſo much to her 200 l. as would purchaſe 30 l. a Year, to be ſu- 
2 = * tled on them tuo and the Heirs of their Bodies, Remainder to the Hus- 
Remark on band in Fee. And until the Settlement made, the 2001. to be taken as Part 
it by the 7 her ſeparate Eftate ; and if no Settlement be made during the Husband! 
Counſel that Life, and ſhe ſhould ſurvive, then to remain to her; but if he ſurvived, then 

CROP f f to go to her Brothers and Sifters. The Marriage took Effect in 1688. They 

not only ful- had Iſſue a Daughter. In 1711. the Wife died living the Husband, 10 
ly proves the Purchaſe having been made. The Daughter brought a Bill againſt her 
Right of the Mother's Brother and Siſter, and the Money was decreed to her, tho it 
2 1 had not been laid out within the Time provided by the Articles, the 
he fall not Court looking upon the Purchaſe as compleated. Cited Arg. Sel. Chan. 
loſe that Caſes in Ld Talbot's Time, 83. as decreed 13 July, 1113. Kentiſh . 
Right thro' Newman. | . | i 
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any Acci- | | | AE 5 
dents preventing the Execution of N ee within the Time prefix d) that a Time was limite for 
making the Purchaſe, and alſo that the Husband was dead at the Time of the Bill filed by the Daugb - 

ter, cho the ſame be not ſo ſtated. | * | 17 7 0 5 
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(T) Agreements decreed. How. , here there is a 
aiver of a former Agreement. 


Marriage Agreement was under Hand and Seal, whereby the Wo- 


5 man's Debts which were 300 J. were to be paid by the intended 


Husband, and ſhe was to have the Power to diſpoſe of 200 4. by Will; and 


ſhe agreed to ſettle her Eftate (being a Leaſe for three Lives) on the Man anda 
his Heirs, in 275 ſhe died without Iſſue. But afterwards, before the Mar- 


riaze, foe refuſed to marry unleſs the Deed was delivered back. Whereupon 


i Writing was delivered back, but nor the Settlement, and the Husband 
told the Perſon that the Woman ſhould have any Thing ſo ſhe would 
marry him. They marry'd, and the Wife died without Iſſue. Upon this 
Waiver of the Agreement, tho' the Deed was not cancelled, the Eſtate was 
decreed to the Heir at Law of the Wite againſt the Husband. 2 Chan, 
Caſes 40. Hill. 32 & 33 Car. 2. Balch v. Tucker. 3 


th — P 2 LE” 8 1 ER 2 «i 


— 


2 
—_—— 


(U) Agreements unperform'd. nt ſhall be faid 3 
185 . ⏑ aetodk nas Ao. 

On the Marriage of B. his Son with M. ſettled ſome Lands, 

and covenanted to purchaſe and ſettle other Lands of the Value of 


zo a Near to the Uſe of B. for Life, Remainder to MH. for Life, Re- 
mainder to the Heirs Male of the Body of B. A. died, leaving a conſi- 


I, 


derable perſonal Eſtate, and made B. Executor (the 501. a Year Lands 


not being purchaſed.) B. levied a Fine, and thereby barred the Entail of 


the ſertled Lands. MH. died, leaving Iſſue C. 4 Son, and afterwards B. 


married N., a ſecond Wife, by whom, he had Iſſue D. a Son, and B. deviſed 
is Eflate to D. and made N. Executrix, and gave C. 200 l. a Year An- 
nuity for Life on Condition to releaſe his Executrix of all Demands. C. 
brought a Bill againſt N. praying Satisfaction of the Covenant, or that 
he might ſue it in the Truſtees Names. But it was inſiſted, that is Was 
a Covenant broken in the Time of B. who was thereby intitled to the Da- 


mages thereon, and that C's. Bill Was, that B. as E£xecuzor had retained 


1 SatisfaiFion for the Non Performante out of A perſonal Eftate., And 
becauſe B. as Teunant in Tail, (had the Settlement been actually made) 
night have barred the Eſtate the next Day Ld Chancellor diſmiſſed that 
Part of the Bill. Mich. 168). Vern. 480. Cann (Sir William) v. Cann. 
2. Articles on Marriage to make ſuch a Settlement on the Wife was 
decreed after the Husband's Death to be performed, tho' the Hausband made 
better Proviſion for her than if he ha perform'd the Covenants in the 
Marriage Indenture. Fin. R. 388. Tr. 30 Car. 2. Marlow v. Maxie, 
Chaplin & al. dn nan dt bom FI 2*/ 


6 \ 
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3. A. on Marriage covenants 0 purchaſe and ſettle Lands of 2001. per 5 C. cited 


Ann. on his Wife tor a Jointure, and to the firſt &c. Sons in Tail. He 
purchaſes, but does not ſettle, and he dying, the Lands deſcend to the Son. 


Arg. 
Wass Rep. 


Son brings Bill for Performance. Per Ld Cowper The Lands deſcended 5151 


ought to be deemed a Satisfai#ion of the Covenant, and decreed accord- 

ingly. 2 Vern. 558. Tr. 1906. Wilcocks and Wilcocks. 
4. A. covenants to leave his Wife 6501. A. dies inteſtate leaving 20000. 
perſonal Eſtate; Per Maſter of 57 Rolls She is well fatisfy'd her 650). 
by having a Moiery of the 2000 J. by the Statute of Diſtributions, and 
lie ſhall not come in Hirſt as a Creditor for 650 J. and alſo for a Moiety 
of the Surplus. 2 Vern. 709. err 1715. Blandy v. Widmore. ia 
CCC | 9 S. A 


f 


Wrms's Rep. 
325. Arg 
2 Vern. 710. 
Arg. in Caſe 
landy v. 
Widmore. 
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282 Marriage. 
5 5 . * kf N * | -d , 7 — — 
Abr. Fqu. 5. A. on Marriage with B. covenants in Conſideration of Marti, 
Caſes 391.S. and of his Affection to his intended Wife, * within two Tears 5 


e of. ccnvey to Truſtees and their Heirs as Counſel ſhall adviſe, all ki 


his Truftees. Lands, 20 the Uſe | of himſelf for Life tithout Impeachment of Waſt, then 
Gib. Law of to his Wife for Life, and after her Deceaſe, to the Uſe of the Heirs Mal 
Uſes. 314. of the ſaid A. bn the Bud) of the ſaid Wi Je to be bepotten, and t * 
3 Heirs Male of ſuch Heirs Male law fully iſſuing, Remainder to the ri 1. 
died without Heirs oft A. And in the mean Time covenanted to ſtand ſeiſed of the Fo 
making any miſes to ſuch Uſes as are therein before declared, They had ſeveral Sn, 
Requeſt. I- and Daughters, and afterwards A. lvyd 2 Fine of the Premiſſes 20 har the 
ys e eldeff Son. A. and his Wife both died, no further Settlement was made 
Rep. 622. to EN to the Marriage Articles. *Decreed that the eldeft Son was na 
634. Paſch. barred, by the Fine, and that the Articles ſhould be carry'd into Exec. 
1720. In tion, and the Covenant to ſtand ſeiſed was not a final Settlement, ny 
3 that N. was to be only Tenant for Lite” as appears by the Words (wit. 
wardsaffirm- Out Impeachment of Waſt) and the Limitation (to the Heirs Male d 
ed in the ſuch Heirs Male). And that tho' a much greater Eſtate deſcended to the 
Houſe of Eldeſt Son as Heir at Law, it ſhould not be deemed à Satisfaction. 0 
DD Mod. 161. 1719. In Dom. Proc. Trevor v. Trevor. 
6. Ona 'Treaty of Marriage the Father agreed to give his Daughter 
3000 J. but before the Marriage the Father dien leaving a Will and 20001 
Legacy to his Daughter. Afterwards they marry. The Hausband receing 
he 2000. Legacy. He cannot oblige the Executor to pay the oth 
1000 J. as upon the Marriage Agreement after he has accepted of the 
2000 J. as a Legacy, but ſhould rather have ſued for the 3000 J. on the 
Agreement. 9 Mod. 3 1. Paſch. 8 Geo. 1. Ayloff v. Tracy. 
Thid. in a 7. A Man on Marriage gave a Bond either to ſettle 100 a Year tuitli 
Note there fy Months on his Wife tor Life, or that his Heirs, Executors Sc. [haul 
wi ns pay her 2000 J. in four Months after bis Death. | He made his Will, and 
was affirmed Jeoifed Lands of 881. a Tear to his loving Wife and her Heirs, and diet 
on Appeal to within four Months after the Marriage. But the Maſter of the Rolls 
the Lord held, that as Money and Land are Things of a different Nature, the one 
Chancellor. ſpall not be taken in Satisfaction of the other. And he took Notice of 
* the Words {Loving Wife) which are Words of Affection; and faid, u 
to the Husband's Election to make ſuch Settlement within four Months, 
but d ying within the Time, tho' it expired afterwatds, yet where on 
th of Teftator Matters are for ſome Time in Confuſion, nothing is; 
more uſual than for the Court to enlarge che Time, or to relieve again 
any Lapfe thereof; And therefore decreed the Execurors to pay the in- 
curring Profits of the 100 J. a ear from the Death of the Husband, and 
ſettle upon her the 100“. a Year, they not being bound to pay the 2000. 
to her; but the 88 J. a Year deviſed ſhall not be taken as Part of the 1000 
a Year agreed to be ſettled. 2 Wins's Rep. 613. 616. 619. Trin. 1731. 
Eaſtwood'v. Vinke and Styles. ie ie eee 
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LL IRopoſals in Writing being ſent to the Friends of the Woman by an 
Uncle of the Man's, tho' no Anſwer was, return d, yet the Mat 


being admitted to be a Suitor, and the Marriage enſuing, this in Equity 
was held do amount to an Agreement executed, and oughit To be perlormel 
on all Sides. Fin. R. 146. Mich. 26 Car. 2. Parker v. Serjeant. 


Caſe on a 2. 29 Car. 2. cap. 3. &, 4. Enatts that From and after the 24. Fun 


Parol Promiſe 167 7. No Amt ion Hall be brought to charge the Defendant on any Agreement 


in Gonſidera- or Confidergtion of Marriage, | unleſs ſuch Agreement, or ſun: Note there! ö 
9 ö g 1 Fo aw * * 8 . ! 
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ue, and fiend by the P be charged ; bi . 
in Writing, and fign'd by the Party to be charged or ſume other by him tion of Mar- 
author is f. | | | | rlage to pay 


in his Life 


Time, or leave at his Death 2000]. after which Promiſe, and before the Teftator's Death the Statute of 


Frands ca made. Per Cur. the Statute extends not to this Promiſe, but only to ſuch as ſhould be made 
far the future, and It would be ry ts my to annul all Promiſes made by Parol before that Time. 
2 Show. 16. Trin. 30 Car. 2. B. R. Helmore and Shuter. Vent. 331. Gilmore v. Shuter S. C ” 
2 Jo. 108. S. C. —2 Lev. 227. | | ; , ; | 
A. wrote a Letter ſignifying his Aﬀent to the Marriage of his Daughter with J. S. and that he c e] 
we ber 1500. and afterwards by another Letter upon a further Treaty he vent back from the Propoſals 
is Letter, and at ſome Time a fter declared he would agree to what was propoſed in his firſt Let- 
ter. This was held a ſufficient Promiſe in Writing within the 29 Car. 2. of Frauds and Perjuries, and 
chat the laſt Declaration had ſet the 'Verms in the firſt Letter up again. 2 Vent. 361. Paſch. 35 Car. 2. 


Bird v. Bloſſe. Skin 142. Mich. 35 Car 2. Anon, ſeems to be S. C. 


3. On a 125 of Marriage the Father of the Woman agrees by Let- 2 Chan. R. 


ter to a third Perſon, to give ſo much with his Daughter in Marriage; this 284. 8. C.— 


is binding and our of the Statute of Frauds. Vern. 110. Mich. 1682. * 


201. Mich. 1683. Moor V. Hart. Una | 80. as af. 
| | rmed in 
Dom. Proc. But where there were after Treaties and Propoſals, and the Parties differing, the 


reement broke off. The Court inclin'd to diſmiſs the Bill. 2 Vern. 34. Hill. 1688. Coke v. Maſ- 
call———Hill. 1690. the ſame Cauſe came on again, when it appear'd that the Agreement had been 
reduc'd to Writing, and was read to the Parties, and that Defendant propoſed to meet another Time 
to execute, tho” it never was done, but that Defendant forwarded the Match, and & aſſiſted in it; and 
the Plaintiff offering to perform the Agreement on his Part, decreed per Commiſſioners, that the A- 
greement be perform'd as it was drawn. 2 Vern. 200. Coke v. Maſcall. * S. P. in Caſe of Bawdes 
„ Amhurſt. Ch. Prec. 402. Paſch. 1715. and 8. C. cited there. 


4. Letters did paſs between A. and B. concerning the Marriage of A's 
Son with B's Daughter; in one of the Letters B. promiſed if A. would marry 
his Syn to B's Daughter, to give with her to A's Son 1500/4. worth of Land, 
which A. utterly refuſed, and wrote that he would no further trouble him 
about that Affair till he was ina Condition to give 15007. in ready Money. 
Afterwards B. by Letter offered to make his Daughter worth 1500/. in pre- 
ſent Money, and to give her 500. more at his Neath, if ſhe pleaſe him, 
and promiſes by Word of Mouth that he will do it. A's Son marries the 
Daughter, and brings a Bill againſt B. for the Money; and the Queſtion 
was, whether this was within the Statute of Frauds and Perjuries; For 
it was objeGted, that the Letters were by Way of Propoſal, and that the 
Treaty was at an End by A's ſaying that he would trouble himſelf no 
more & c. But Ld North decreed it a good Promiſe within the Statute. 
Skin. 142: Miche er. E. Denn dd ban aght ont hs 

5. A. by Letter under his Hand promiſed 1000 f. with his Niece, but in 
the ſame Letter diſſwaded her from marrying with the Plaintiff, yer was 
atterwards preſeat at the Marriage and gave her in Marriage. The Court 
would not decree the Payment of the 10007. but left the Plaintiff to re- 
cover it at Law if he could. 2 Vern. 202. Hill. 1690. Douglaſs v. Vincent. 
6. A. upon his intended Marriage with B. Who had Lands in Fee, and ,, gau 
Monies out upon Securities, in Conlideration of the ſaid Marriage and Por- Cafes 18 8. 
tion agreed to ſettle certain Lands for a Jointure, and gave a Band for Per- C. 
formance with a ſpecial Condition reciting this Agreement. They inter- 
married and A. dy'd without making the Jointure, but during his Liſe 
enjoy'd B's. Land, and altered the Securities to himſelf. No Agreement 
appeared beſides the Bond. Somers C. held, that this Bond is a ſufficient E- 
vidence of ſuch Agreement in Writing, and decreed the Settlement to be made 
cordingly, and if Defendant 'retuſed tod o it within 6 Weeks, then he 
lould pay Coſts. N. Ch. R. 207. Paſch. 1693. Holcham v. Ryland. 

7. A. by Letter writ by his Direction ſaid he would give 1500 J. Portion 
with his Daughter. — A. was privy to the Marriage after had, and ſeem'd 
to approve thereof. Daughter dies, Baron adminiſters.— A. was decreed to 
pay the 1500 J. as his Daughters Portion in Marriage with the Plaintiff, 
ad this Decree affirmed in Dom. Proc. 2 Vern. 322. Mich. 1694. Wank- 
od: v. Forkeely 20s 5: DT bolins 3 7 0 SOT 0 0 
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Marriage. 


S. C. cited 
per Ld.Cow- 
per. Ch.Prec. 


440. 


| decreed the Agreement and Payment of the Portion. 2 Vern. 313, Hill 


veyance of the Leaſehold Eſtate, or that the Agreement might be performed 


Ch. Prec. 
402. S. C. 


own Eſtate to her ſeparate Uſe, and agreed to execute Writings to that Pu. 


| mated the next Morning. On a Bill for a ſpecifick Performance, Ld. Chan- 


8. On a Treaty of Marriage between A. and B's Daughter an Ares. 
ment in Writing was made and ſign'd by A. and delivered to B. to be fig d 
by him, but not done; and his Objections not being to any material Part 
ot the Agreement, but permitting the Courtſhip, and the Marriage takin 
Effect, and not declaring his Diſlike till ask d tor Payment of the Portion 
and permitting the young Couple to live with him the Maſter of the Rolls 


1699. Haltpenny v. Baller. | | 

9 The Defendant's Son made his Adareſſes to the Plaintiffs Daugbte- 
and the Plaintiff deſiring to know what the Father could ſettle on him 
he told him that his Father had an Eſtate of 60 J. per Annum, that he waz 
in a good Trade and would take him in Partner; and faid he would ſatis. 
fy him more particularly by going to his Father, who lived at ſome 
Diſtance off; and accordingly went, and on his Return told him, that 
he would ſettle the Eftate on him, and take him in Partner; Upon which the 
Plaintiff agreed to fe a Leaſehold Eſtate on him of 2 or 3001. per Annun 
but deſired the Son to acquaint his Father of it by Letter, who did, and 
the Father in his Anſwer „x his good-liking of the Match, and ſaid, 
he would comply with every Thing he told his Son. On the Marriage Day 
the Woman fell ſick of the Small-Pox, and the ſame Day the Son went to 
his Fathers, where he fell /ick likewiſe of the Small-Pox, but in his Sick- 
neſs was prevailed on to make a Will, and deviſe the Leaſehold Eftate to his 
Father, and died; the Wite recovering, her Father and ſhe pray a Recon- 


in Specie, and a Diſcovery of the Letter wrote by the Son, and inſiſted 
that the Letter and Anſwer brought the Agreement out of rhe Statute of 
Frauds ; but the Defendant denying that he knew the Contents of the Letter, 
tho he owned he received ſuch a one, and that he had burnt it as Waſt Paper, 
myLd.Chancellor,(tho? he faid it was a Caſe of great Compaſſion) doubted 
whether he could relieve the Plaintiffs, ſaying, it was only executed ac- 
cording to the Statute by one Party, and what the Defendant told his Sm 
might be very uncertain,who perhaps might have magnified Matters in order 
to inhance his Father in Law's' good Eſteem of him; but he gave the Par- 
ties Time to ſee if they could agree the Matter. Abr. Equ. Caſes 20. pl.). 
Hill. 1710. Hall v. Butler 35 ine 214. * 
10, The Father of the Woman and the intended Husband made Propyſals 
of Portion and Settlement, and Minutes were taken down by the Counſel, who 
preſently gave them to his Clerk to draw a Settlement accordingly, Next 
Day the Father fell fick and dy'd ſuddenly after. The Marriage was conſum- 


4 cs us — 3 D — um mę « ** 


cellor held it within the Statute of Frauds, and ſaid he knew no Caſe wher: 
an Agreement, tho wrote by the Party himſelf, ſhould bind, if not ſign d or in 
part executed by him, and that thoſe Preparatory Heads might have re- 
ceived ſeveral Alterations' or Additions, or the Agreement might have 
been entirely broken off, upon ſome further Inquiry as to the Perſons Cir- 
cumſtances. And the whole Bar agreed to it, and alſo, that if the Mar- 
riage had been upon the Foot of this Writing, and the Father had been 
privy. and conſenting to it, that he ſhould afterwards have been obliged io 
execute his Part thereof. Paſch. 1715. Abr. Equ. Caſes 2 1. Bades v. Ambert. 

11. A. upon his Marriage with M. promiſed, that ſhe ſhould enjoy all k | 


poſe, and inſtructel Counſel to draw them; but at the Time of Marriage, the 
Wrirings not being perfected, A. deſired this might be no Delay, and en- 
gaged upon his Honour, ſhe ſhould have the ſame. Advantage as if in 
Writing and executed. After the Marriage M. wrote 10 A. upon this, and 


A. in Anſwer wrote, that he was always willing ſhe ſhould enjoy it, and that 7 
it ſhould be at her Command, A. pleaded the Statute of Frauds. To which 


it was anſwered, that this was executed by the Intermarriage, and that 

the Letter after Marriage was Evidence of the Agreement, and fo brought 
it out of the Statute, But it was Replied, Thar it was wrong wo” 
. | | 2b; | arrla 
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within the Statute, which makes the Promiſe in Conſideration of Mar- 
liage void, and ſo it would be quite fruſtrating the Statute; which the 
D 


* 
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Y Agreements Decreed. How; As to the Limitations &c. See Serl- 
c 
to be made upon. 8 


Before Marriage covenants in Conſideration of that and 2000 J. 
e Portion to ſettle all his Freehold Eftate on himſelf and Wife for 
t Jointure, Remainder to the firſt &c. Sons in Tail, Remainder to the 
Daughters in Tail, Remainder to himſelf in Fee, with Power of Revoca- 
tion by the Wife's Father. A. died without making any Settlement, leaving 
his Wife and no Son, but 2 Daughters. He by Will gives 2000 J. to the 
Daughters, and if either died before 21 or Marriage, the Survivor to have 
the Whole, and deviſed all his Lands to his Wife in Fee, and gives the Sur- 
pe of his PerſonalEſtate to her, and makes her Executrix. It was decreed 
that a Settlement be made withPower of Revocation by the Wife's Father, 
but would not decree the Legacies to be a SatisfatFion of the Settlement, 
but that the ſame ſhould be put out SubjeEt to the Contingencies in the 
Will, per Ld. Wright Ch. Prec. 175. Mich. 1701., Jaggard v. Jaggard. 

2. A Marriage Contract was made in France between two French People 
as to Wife's Portion, how it ſhould go in Caſe of the Husband's ſurviving, 
by which Part was to go according to the Cuſtom of Paris, and a cer- 
tan Sum in a different Manner. The Agreement was decreed, per Ld. 
Wright, as to the Sum ſtipulated only, bur on Appeal to the Lords, the 
rho Contract was decreed. Ch, Prec. 207. Mich. 1702. Feaubert v. 
3. If Marriage Articles are for Settlement of an Eſtate on the Husband Ch. Prec. 
end the Heirs Male of his Body, yet when they come into this Court tor a 42 Mich. 


pecifick Execution, the Court models the Settlement ſo, as to make it Ge C 


J. 


Ch. Prec. 448. Mich. 1716. Arg. A 180 C 
; . 5 | « ; 1 5 |S 3 * d ' | 5 a 10 00 4 37. 
Trin. 5 Geo. 1. in Trevor's Caſe. 8. P. admitted per Cowper C. Paſch. 1711. 2 Vern. 67 1. in Cite 


of Baile v. Coleman. ; | LAY | 
4. If the Marriage Articles are for a Settlement to be to the Husband 
br Life, and to the Wite for Life, and then to the firſt and other Sons and 
the Heirs Male of their Bodies &c. Chancery would decree a Limitation to 
Iriftees to preſerve the Remainders; Or it by Fine or otherwiſe they are 
Hroy d before they take Place, this Court would ſer them up again, 
dad if a defedFjve Settlement in any Particular had been made, a Second 
L "nv Dd dd eh „ mußt 
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2 muſt be made till the Uſes therein are well and trul raiſed, and ill then 
the Covenant ſubliſts ; per Ld, Chance. Abr. Equ. Caſes 391. Trin. 151 
'Treyor v. Trevor. | + ie 


— 


OS (Y) A greements decreed. How , Upon Limitations contain: 
ea in the Covenant. AT 


A like De- 1, JF a Bill be brought to carry Marriage Articles into Execution in 
Cree was 1 the 15 50 Os all = drones 3 in the Articles is a Covenant 
to levy a Fine the Uſe of A. the Husband for Life, Remainder to the 
22 of ot . intended Wie oor Life, — be 15 the Heirs Males by 
cited per the Remainder to A's Right Heirs. Chancery would decree the Limitation 
Ay to be to the firſt Son, and the Heirs Males of his Body Sc. Remainder 3 
Con d Daughters and the Heirs of their Bodies, Remainder to the Heirs f th 
per Ld.Cow- Body of A. Per Ld. Cowper Ch. Prec. 428. Mich. 1715. White . That 


r. Ch.Prec. borough. 
8 2 S | | 


cited per Ld. Cowper, Mich. 1716. Ch. Prec. 448. in Caſe of Brown v. Barkham, 


2. A. gave 1500 l. Portion in Marriage to B. with M. his Daughter, 
and it was agreed by Articles to which A. was Party, that the 1 500 J. an 
1000 J. of B's ſhould be veſted in a Purchaſe of Land within one Near after 
the Marriage, and be ſettled to the Uſ? 7 B. for Life, Remainder to M. 
Life, Remainder to the r Cc. Sons of the N ſucceſſively in Tail 

ale, Remainder to Tuſlees for 1000 Nears to raiſe Portions ſor Daughters, 
if no Son, viz. if but one Daughter 10001; &c. Proviſo, that if before the 
Money laid out in the Purchaſe B. and M. or either of them ſhould die lun. 
ing Tue only one Daughter, then that 8 ſhould have the whole 2500], 

And tarther covenanred, that if M. died before him, he would leave after 
His Death to the Iſſue of the Marriage 1500 J. more than what was ſettled, 
M. died leaving E. a Daughter only, who after by Corruption of a Ser 
vant married J. S. a Perſon of no Eſtate, (without B's. Conſent) and who 
wirhin a Year became a Bankrupr. B. made no Purchaſe within the Year, 
and/now brought his Bill tor Relief againſt the Lapſe, and that E. might 
have no more than if the Purchaſe had been made in M's Life-time. And 
by Conſent of A. a Decree was made accordingly, without giving E. (till 
an Infant) Day to ſhew Cauſe. Afterwards J. S. and E. brought a Bill to 
ſer aſide this Decree, and to claim the whole 25007, But Ld. C Mae 
clesfield refuſed to do ſo, and ordered, that (B. being dead) the 15000, 
and Intereſt ſince B's Death ſhould be brought before the Maſter, and 
the Intereſt thereof be applied tor Maintenance of E. and her Child, with 
Liberty to her or Child to apply if J. S. ſhould die. Mich. 1121. Wmss 
| Rep. 134. Richmond v. Tayleur. | 
See (E. a) 3. Marriage Articles were enter'd into for ſettling Lands 7o the Le 
S, C. ciredin B. the Husband for Life without Waſt, Remainder to M. the Wife for Lift 
Goldwiss Remainder to the Heirs Male of the Body of B. by M. Remainder 10 ite 
hi- Heirs of the Body of B. by any other Wife, Remainder to the Heirs Fendt 
Caſe was of the Body of B. by the ſaid M. Remainder over; with Power to B. 
cited in the nate Leaſes for 3 Lives, and to make a Fointure.— Aſterwards and before 


Exchequer. : f 
Trin. 1558 the Marriage a Settlement was made and mentioned to be in Purſuance and 


2 Wrms's 1 of the Articles, and thereby the Lands were limited to B. ſor 
Rep. 539% Life without Waſt, and with Power to make Leaſes, Remainder to the 

G 8 firſt &c. Son of the Marriage in Tail Male, Remainder. to the firſt &c. 
Dowel v. Son of B. by any other Wife in Tail Male ſucceſſively, Remainder to tht 
Brice and Heirs of the Body 4 the ſaid B. by the ſaid N. Remainder over. Theile 
or ſupporting contingent Remainders. They had Iſſue 

only one Daughter, who died leaving 2 Daughters. B. having an Eſtate I * 


aid there to were no Truſtees 
have been 


—_— 


Marriage. 10880 28 y 


by Virtue of this Limitation ſuffered a Recovery, and fold Part of the reverſed bh. 
Lands and deviſed the Reſidue, and died. The Grandaughters brought a the Houſe of 


Bill in the Exchequer againſt the Executors of B. to rectify the Miſtake ny eng 


in the Settlement in limiting an Eſtate Tail to B. inſtead of limiting it faid, that if 


in ſtrict Settlement as by the Articles ought to have been done. The there ſhould 
Articles were made in December 1685. The Settlement in March 1685. 2 any 1 
The Sale of the Lands in 1698; and the Will in December 1722. The ce. 4. 


dw that 
Defendant pleaded the Settlement of 1685, the common Recovery, the 2 


Will of B. and the long Enjoyment, but the ſame was over-ruled by Ld. cipai Caſe, 
Ch. B. Gilbert, and rhe other Barons unanimouſly. But after, on hear- there might 


ing the Cauſe, Ld. Ch. B. Pengelly and the Barons diſmiſſed the Bill, bur 1 


without Coſts, Decemb. 1726. But on Appeal to the Lords this Diſmiſ- it; and that 
fon was Reverſed, Feb. 1727, and the Premiſſes not ſold were decreed to be there was 
convey'd to the Erandaug ters and the Heirs Female of their Bodies as Le- this 2 
nants in Common with croſs Remainders to them in Tail Female, and the De- he Cafe d. 


, ga . the Caſe of 
viſee to account for the Profits, and the Executor to account for the Pur- Weſt 5 if 


chaſe Money received by B. for the Lands 1 bim ſold, and to pay Interęſt for Erifley, n 
the ſame, and the Writings to be brought into the Court of Exchequer, * ws. x Yo 
poſſeſſion to be delivered to the Appellants ; But the Principal Monies = 92 
; 1 $934 * the Daughters 
ariſing by the ſaid Sale, to be laid out in Lands to be ſettled to the ſame Uſes, of the firſt 
as the Lands unſold were decreed to be conveyed. 2 W ms's Rep. 349. to 356. A 
s | : | whereas in 
Trin. 1726. Welt v. Erriſey. the Caſe of 
e eee lee $f IIS | Powell v. 
Price Portions were ſecured in all Events to ſach Daughters. And in Welt and Exiſſey's Caſe after 
the Limitation in the Articles to the Heirs Male of the Body of the Husband and Wife with Remainders to 
the Heirs Male of the Body of the Husband by a A Pew wr the Remainder to the Heirs Female of the Body 
of the Husband by the ff Wife &c. fo that the Daughters were more immediately in View and Contem- 
"arm of theParties than in the Caſe of Powell rice; in whichCaſe the Limitations were; after the 
eirs Male of the Body of the Husband by the Marriage, Remainder to the Heirs Male & the Boay 
of the Husband, by any other Wife, Remainder to the Heirs of the Body of the Hushand, with a Clauſe that 
if the Husband ſpould die, leaving only Daughters by the firſt Wife, then ſuch Daughters ſbould have 4000 l. 
ſecured to them on the ſame Part of the Eſtate; and after the firſt Wife died, leaving Iſſue only one 
Daughter. The Husband married a ſecond Wife and ſettled the Eſtate in Tail Male &c. and died, 
leaving Sons by ſuch ſecond Wife, and it was decreed, that the Daughter of the firſt Marriage was not 
intituled by the Limitation in the firſt Marriage Articles to the Heirs of the Body of the Husband to 
the Lands in Queſtion. _ | 125 - | 
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(Z) Settlements. Conſtruction. Hot much. 


A Covenants that Lands {file for a Jointute. are 400 J. per Aunum, 
{1+ This has Relation to the Time of the Settlement, NE tothe 
Death of A. Per Ld. North Vetn; 217. Hill. 1683. Speke V. Speke. | 

2. Lands on Marriage were conveyed on Truſt that afterthe Death of 
the Husband the Wife ſhould receive the Rents of the Lands as they were 
then let. The Husband made Leaſes at an advanced Rent; The advanced 
oi mw go to the Heir at Law. 9 Mod. 32. Trin. 9 Geo. x: Lawly 


(A. a) Promiſes. Coͤnſtruction. How mich. 
comes of Age on his Wa and her Iſſue. This was agreed to be a 
id Confideration to avoid a Charge of Fraud, tho Infants are not bound 


in Law to perform ſuch Promiſes, 2 Ley. 147; Mich. 27 Car. 2. B. R. 
Lavender y. Blackſtone: e 
a. Twiſ⸗ 
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| Marriage 


2. 'Twiſden J. ſaid, it had been adjudged, that if a Man promiſe i) 
give half his Eſtate to his Daughter in Marriage, that the Land. as well 
as the Goods are included. 3 Mod. 46. Trin. 32 Car. 2. B. R. in Caſe of 
Reeves v. Winnington. | | 


2 . 
-” 


A. = 2 


” —— 


(B. a) Lien. Where the Covenant is a Lien by the 
| Land. | 


A Convey- 1. I S. in Conſideration of the Marriage of M. his Niece with A. and 
_ WEE of a Settlement on M. by A. agrees by Deed Poll to permit a} 
ar Fry og © his Lands in W. and Lancaſhire to deſcend to his Niece if he died withour 
had Notice of Iſſue, withPower to charge the ſame with 500 l. and no more. He deviſed 
ſuch Agree- away 2000 l. and part of the Lands in W. and Lancaſhire were intailed 
mem 15 by an Anceſtor of the Uncle. Decreed the Agreement to bind all the 
bf fo ok nis Lands but thoſe intail'd and chargeable only with Foo l. Fin. R. 405. 


Daughter's Hill. 31 Car. 2. Orway v. Braithwaite and Sandys. 
Marriage. 


Ibid. 449, Tin. 32 Car. 2. Brown v. Stebbing. 


2. A. purchaſed Lands held in Borough Engliſh, and having two Song, 
B. the eldeſt, and C. the youngeſt, gave the Lands to B. which otherwiſe 
had deſcended to C.—B. on Marriage with M. covenanted before the 
Marriage to convey &c. the Lands in J ruſt for B. and M. tor their Lives, 
and to the Heirs of their two Bodies, Remainder to the Heirs of the Survi- 
wor. B. died without Iſſue. Decreed the Heir of C. to perform the Cove- 

nant. Fin. R. 374. Trin. 30 Car. 2. Ironmonger v. Ironmonger. 
But where 3. A. on B's Marriage with M. ſettles Land on M. for a Falte, and 
A. covename# jn the Settlement A. covenants that the Lands were 800 J. per Annum, and if 
2 7 - „ they fell ſhort his ot her Eſtate ſhould be liable to ſupply theDetect. —A. mortgaged 
Anmum, and his other Eſtate, and was otherwiſe indebted, and by Will charg d the 
named no other Lands with Payment of his Debrs ; And decreed according to the 
porn Will without Regard to the Covenant for making good the , "ow 


3 held, Vern. 63. Mich. 1682. Girling v. Lee, 


that the | . wo a — w_ N 
Lands were bound, and that even againſt a Purchaſor, and that if he had afterwards acknowledged anf 
Statute or Judgment, yet this Covenant ſhould be looked upon as a Prior Inzumbrance, and was ſo 
decreed. Arg. Vern. 64. in Caſe of Girling v. Lee. | «Ang? 


| 


4. A. on a Treaty of Marriage with M. his Daughter to B. promiſes 
to give B. 15007. in Land. either at D. or E. or the ſame Sum in Maney 
out of the Monies to be raiſed by Sale of D. or E. Decreed per North K. that 
A. pay B. the 1500 I. and that the Lands at D. and E. ſhould ſtand charg- 
ed with the Payment of it, and that B. ſhould ſettle 300 1. per Annum on 
M. Vern. 201. Mich. 1683. Moor v. Hart. | 


9 Mod. 16. 5. A. Tenant in Tail (with Power to make a Jointure) in Conſiders 
§. E. cited tion of Marriage and 3000 I. articles to make 4 Fointure, and dies without 
in Lady Co- 8 , 2 | 


ventry's Iſſue, and without making the Jointure ; the Wife dies, and her Execu- 
Caſe. trix brings a Bill for an Account of the Profits of the Land arricled to be 
Where the ſettled. Jefferies C. diſmiſſed the Bill, and ſaid there was great Diffe- 


rouge by rence between a defective Execution of a Power, and where the Power 


was no far- Was not executed at all. Mich. 1686. Vern. 406. Elliot v. Hele. 
ther executed nee FFF N e 
than by a Deed drawn and ingroſſed, and the Particulars inſerted, it was decreed, that the Articles were 
a Lien, and that the Wife ſhould have the very Lands in the Deed mentioned ſettled upon her, Mich. 
9 Geo. 9 Mod. 20. Lady Coventry's Caſe — But had it not been for the Articles, the Statute of Frauds 
would have ſtood in the Way againſt the Draught. Ibid. 19. Wy F 
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6. A on his Marriage with B. agreed and gave Bonds to ſettle particular 
Lands on the Wite and the Iuue of che Marriage, and atterwards 
uliens part of thoſe Lands. A. dies. Finch C. decreed the Jointreſs to 
have the Deficiency of her Jointure made good our of the Inheritance of 
che Lands remaining unſold. But Jeffries C. reverſed that Deeree ; For 
che Jointreſs and Children are equally Purchaſors, and they muſt bear 
the Loſs in Proportion. Vern. 440. Hill. 1686. Carpenter v. Carpenter. 

1. A. upon his Marriage with M. covenanted to ſettle his Lands in R. 
and alſo Lands that ſhould be of the Value of 60 l. a Near upon M. tor 
Lite. Afterwards A. byWill charges all his real and perſonal Eftate with pay- 
ment of his Debts, and died indebred. Ld. C. Parker held the Marriage 
Articles to be a ſpcitical Lien as to the Lands in R. and that A. was on- 
ly a Truſtee, and that thoſe Lands are not to be affected by any of the 
ond Debts during M's Lite. But as to the Lands of 60 Il. a Year, M. 
is 10 come in only as a Specialty-Creditor with the others, and the Maſter 
to value her Eſtate for Life at ſo many Vears purchaſe, and then ſhe to 
come in as a Creditor for ſo much Money. But there being two Vears 
Arrears of the 60 1. a Year due at the hearing of the Cauſe his Lordſhip 
ordered, that ſhe come in as a Creditor for thoſe two Years beſides the 
Value of her Eſtate for Life, that being a Debt actually due to her, and 
muſt be paid, ſhe having run the Hazard of her Lite in the mean time, 
which had it dropped, there muſt have been no Valuation. Wms's Rep. 
429. Paſch. 1718. F reemoult v. Dedire. And it was ſaid to have 
been ſo ruled in Ld. Harcourt's time, in one Berisford's Caſe. | 

8. A. had Power to limit a Fointure of 1000 l. a Year, and covenants to It was de- 
fal 1000 J. per Aunum upon Marriage. The Conveyance is made ac- credd to be 

cording to a Particular that was ſuppoſe to be of that Value, but proved Rn Lots 
only 6001. per Annum. Upon a Bill againſt the Remainder-man to have Annum, a- 
the Jointure compleated it was decreed per Ld. Wright accordingly. gainſt the 
Arg. Paſch. 8 Geo. 1. 10 Mod. 479. cites Ld. Clifford v. Earl of Bur- Iffue in Tail, 


though not 

; | . Marriage 
Treaty, or guilty of any Fraud. Trin. 1700. 2 Vern. 379 S. C.-—— 8. Equ. R. 167. S. C. cited. 
8. C. cited 1 . 2 Wms's Rep. 229. in Caſe of Lady Coventry v. Ld. Coventry. 8. C. cited by the 
Maſter of the Rolls. Hill. 1731. 2 Wms's Rep. 600. in Caſcof Evelyn v. Evelyn; and ſays that this 
Decree was againſt the Iſſue in Tail, and ſo Relief was given to a Purchaſor againſt a Purchaſor, but 
that this however is to be looked upon as a Family Caſe, where it might be thought ſevere not to make 
good a Jointure to a Lady who brought a conſiderable Fortune, and the Decree made. probably on a 
faint Defence ; Beſides, it does not appear to have been 0, a right Decree, or even ſufficiently ap- 
proved of by the Reporter himſelf, at leaſt it is to be conſidered that there was a Covenant, and alſs 


an Intention to execute it, and cited 2 Vern. 379. 
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9. A. had Power to ſettle Lands of 500 l. a Year for a Jointure on 4 
Wife, and on his Marriage with M. he cobenanted that he would, purſuant 
to the Power given him by the Family Settlement or otherwiſe, ſettle 
Lands of 500 1. a Near, but died without doing it. It was contended that 
M. ought to reſort to the perſonal Eſtate, there being zo particular Lands 
covenanted to be ſettled, and the Covenant was to ſettle Lands of 500 l. 
a Year purſuant to the Covenant or otherwiſe ; Cited by the Maſter of 
the Rolls as the Caſe of Lady Coventry v. Lord Coventry and 
that it was decreed by Ld. C. Macclesfield aſſiſted by the Judges, that 
this Covenant bound the Land, and that the Words * otherwiſe) were 
intended in Favour of the Jointreſs for her further Security in Caſe the 
Power ſhould fail or prove deficient ; And if ſo, they were not to be 
made Uſe of to her Prejudice. 2 Wms's Rep. 438. Hill. 1727. in Caſe 
d Edwards v. Freeman. 000 

10. A, on his Marriage covenants to levy a Fine of his Freehold, and to G Equ. R. 
render his Copyhold to the Uſe of himſelf and his Wife for their Lives, 107.5. C. 
Remainder to the Heirs Male of their Bodies, Remainder to the Heirs of their 8 2 2 

dies, Remaindet to his own right Heirs. A. dies leaving a Son and a aa 
Daughter before any Fine levied or Surrender made. The Son ' borrows 
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Money of B. and for Security covenants to levy a Fine and Surre 


for every 1000 l. which any Wife ſhould bring as a Marriage Portion. The 


ceived by A. And if A. had received any further Sum for which he had 


was to ſettle 100 l. a Year for every 10001. which any Wife ſhould 


„ 1 


18 | . A 6 tider % 
B. and his Heirs, and declare the Uſes, and dies without Iſſue. Decreeg 


by Harcourt C. that the Settlement might be in a ſtricter Manner than 
barely in the Words of the Deed, when the Deed (Which he looked u 
on in the Nature of Articles) was to be carried into Execution in a Coy; 
of Equity, and that a Remainder might be expreſsly limited to the 
Daughters of the Marriage ſo as a Fine by the Son could not bar i 
and decreed both Freehold and Copyhold to the Daughter. Bur on Re. 
hearing Cowper C. declared, the Deed is to be conſidered not as Article, 
but as 4 defective Settlement, and the Ules not to be altered or varied, and 
that a Court of Equity will look upon it as if a Fine had been levied 
and then the Daughter could not have been barred without a Fine, ang 
ſhe is to be conſidered as Heir of the Body of her Father, and the Tijnj. 
tation in the Deed (to the Heirs of their Bodies) could be inferred for no 
other Purpoſe but to carry the E/tate te the Daughters of the Marria ey it 
being before limited to the Heirs Male, and theretore confitmel the 
Decree as to the Freehold; but there being no Cuſtom within the Manor 
for ſuftering a Recovery, a Surrender would have barred the Copy. 
hold if it had been ſettled, and ſo varied the Decree, and diſmiſſed the 
Bill as to the Copyhold. Mich. 1115. 2 Vern. 702. White v. Thorn. 
burgh. | 5 

| * A. Tenant for Life, with Power to make a Fointu4e of 100 J. a Vn 


Joinrure to be for the White's Lite, and to take Effect from the Death of thy 
Husband. A. on his Marriage with M. with whom he was to receive 
$000 I. Portion, covenanted to ſettle 800 I. aYear within a Month after the 
Marriage, and alſo to mals an additional Fointure of 100 l. a Year for every 
1000 J. he ſhould receive, or be intitled to by Virtue of M's Father's or Me. 
ther s Will, and ſo in Proportion for any leſs Sum than 1000 1. The 
800 I. a Year was ſettled, and 1501. a Year more for 1500 I. more re- 


made no Jointure, the Remainder-man after A's Death is compellable c 
make a proportionable Jointure. But where a further Portion is uncertain, 
and depends upon a Contingency at the Death of A. fo as in Truth no fur- 
ther Portion is brought to A. Ld. C. King thought M. not intitled ta 
any further Jointure, nor the Creditors of A. to ſuch further contingent 
Portion in Caſe the ſame ſhould be aſterwards recovered ; and decreed, 
that ſhe keep ſuch Overplus to herſelf, without any additional Jointure, 
the Remainder-man not being bound or affected by A's Covenant for 
making a 3 any further than the original Power warrants, which 


* to her Husband. 2 Wms's. Rep. (648) Mich. 1731. Holt v. 
Holt. | 
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| (C. a) Covenants. Lien. On the perſs onal Eſtate. 


bs On Marriage of B. his Son with M. who brought a conſiderable 
| \ «© Portion, agreed to ſettle and aſſign to B. all his Eſtate and In- 
tereſt in ſuch Lands, and to leave him all ſuch Goods of which he ſhould be 
poſſeſſed at the time of his Death. A. died, and by Will bequeathed 30 l. 
to J. S. his Daughter; J. S. ſues for the Legacy, and alleges Aſſets, be- 
tides what is claimed by the Articles. An Account was decreed of A's 
Eſtate not included in the Articles, and it B. had Aſſets then to pay the 
Legacy. Fin. R. 125. Mich. 26 Car. 2. Mablety v. Baker. 1 
2. A. on the Marriage of B. his Daughter and Heir with C. agrees to 
pay 5001. at Chriſtmas, and to convey to C. and his Heirs a Houſe in H. 
and at his Death to give his Daughter all his real and perſonal Eftate _ 
g | eve, 
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ſever, except 50 or 100 J. and articles for Performance, Afterwards A. 
deviſesaway all his perſonal Eſtate to J. S. Decreed that theExecurors, durin 
the Minority of J. S. be Executors in Truſt for B. and C. except as to 1000 l. 
for J. S. Fin. R. 183. Mich. 26 Car. 2. Harmore v. Brooke. 
A. on Marriage with M. by articles iz Confideration of 6000 J. Portion 
mentioned as received by him with M. an Infant, covenanted with B. 
and C. Truſtees, that if he and his Wife lived ſeven Years, then in three 
Months afterwards to lay out 10,000 J. in a Purchaſe, and ſettle it on him- 
ſelf for Life, and on M. for a Jointure &c. and F he died before a Settle- 
ment made, to leave her 10,000 l. and confeſſed a Fudgment to B. and C. fur 
Performance of Covenants. 1500 I. part of the 6000 I. was laid out in pur- 
chaling an Annuity in the Exchequer in the Name of C. and he gave a 
Declaration of Truſt to A. that his Name was uſed in Truſt for A. his 
Executors and Adminiſtrators. J. S. Ient A. 10001. on his aſſigning the 
Annuity and Inn the Tallies and Orders with him. J. S. brought 
a Bill ro compel C. to aſſign the Truſt tor ſecuring his 1000 l. But on a 
croſs Bill M. inſiſted, that the Annnity purchaſed in C's Name was to be as a 
Pledge till the Marriage Agreement performed, and: that the Tallies &c. 
were depoſited in C's Hands for that Purpoſe, but that A. perſwaded her 
to take them out of his Hands as not fate there, and M. having ſo done, 
A. afterwards took them out of her Cabinet, and delivered them to J. S. 
The Counſel for J. S. infiſted on the Statute of Frauds, and that a, parol 
Agreement could not be tacked ro a written Agreement. Bur Cowper 
C. diſmiſſed the Bill of J. S. and decreed the 100 1. a Year to M. + 
Husband being broke, and ſaid that tho* parol Agreements are bound by 
the Statute, and that Agreements are not to be pars parol and part in 
Writing, yet a Depoſit or collateral Security is not within the Purview of 
the Statute ; and ſaid that M. who was married in her Infancy, and her 
Truſtees who had made an improvident Agreement in Writing, did 
well atterwards upon recollection to get that Depoſit for Performante of 
the Agreement. 2 Vern. 6179. Mich. 1708. Hales v. Vanderchem. | 

4 The Father-in-law agrees to make up the Fortune 40001. of which 
2500 J. is paid on the Marriage, and four Nears afterwards enters into Bond for 
the other 1500 1. without any Application of the Husband or Wife, he be- 
ing then very ill and dy ing of that Illneſs soon after, but kept the Bondi 
himſelf, and which was found with his Will after his Death, but was 
ſhewn before to them with his Will. Ld. Harcourt held that this Bond 
could act be tacked. to the parol Agreement to make it Evidence in Writing 
of that Agreement, or as a Performance of it, becauſe of the Piſtance of 
Time, and from the Circumſtances took it only as a Legacy and volunta- 
ry againſt Creditors. Ch. Prec. 370. Trin. 1713. Loefts v. Lewen. 

5. A. on his Marriage with M. gave a Note fjgnifying his Conſent, that 
as to 200 J. part of the Wife's Portion, the Wife fhonld have the ſame. It 
was held by the Maſter of the Rolls, that the 200 l. was ſpecifically 
bound thereby, ſo that, the Husband afterwards becoming a Ban rupt, the 
feme was relieved againſt the Aſſignees as to this 200 Wms's Rep. 
458, 461. Trin. 1718. Boſvil v. Brander. Fa 
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Condition Precedent. 


On Marriage of M. his Daughter to B. among other Securities 
+ gave a Bond to the Father of B. to pay 1000 J. within ſeven 
Vears after the Marriage, and after a Fointure of 600 J. per Annum 
ould be ſettled on her. B. deviſes this 1000 l. to J. 8. who brings his 
dill, and ſuggeſts that a Jointure of 600 1. per Annum was made, and that 
t was accepted by fome ſubſequent Agreement. Defendant pleads, nes 


(D. a) Portions to be paid, or Settlements to be made on 


A 


See 2 — — * 
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Mich. 1703. 


1 
8 
5 
4 | 
. 4 

4 
1 
15 

* 
1 : 
1 " 
4: 
'P 
* 

9 

0 

4 * 
* 
2 
4 
$2 
* 

2 
1 1 
ves (0 
4 

1 
4 
4 1 

4) * 

* 
11 
"y \ 
, 
* 
VS 
7 
* 
1 
Fi 
l 4 
5 
15 
» 
. * 

* 

* 
vir 
8 

„ 
. 

4 

* 

7 3 

* 

[1 


Marriage. 


On Re- hear- 


ing Ld. 
North con- 
firmed the 


Decree with after the Rate of 50 s. per Cent during his Lite, and after his Deceaſe the 


this Varia- 


tion, that A. 
ſhould either 


pay the 
that the 
Com 


ſolutely for 
his Life. 


Vern. 167. Paſch. 1683. Vermuden v. Read. 
Money at 50s. per Cent. or that &c.) it bang recited introductory to the Decree, that the Defendam 
had Power to retain the 4000 I. paying ſuch In 


Fin. R. 98. 
Hill. 25 Car. 
2. Cheke 

v. Ld Liſle. 


2 Vern. 448. 


| decreed the 1250 1. (the Husband and Wite being dead) to the Admint- 


ture &c, The Marriage took Effect, and there was Iſſue a Daughter, 


thing be due they ought to ſue the 


if B. the Husband did not ſettle on M. his We 400 J. per Annum with. 


400 , per Annum not ſettled. B. prayed Relief, and to have the 4000 |, 
oney, or Finch C. asked if they prayed Relief againſt rhe Perſon, or endeavoured 
: to charge the Land? If they went againſt the Land, they muſt take it 
2 2 Secundum ſormam Chartz ; and in this Cafe there being no perſonal Cy. 
the Land ab- Venant the Bill was diſmiſſed. Vern. 68. Mich. 1682. Vermuden y, 


Settlement till the Portion paid, which by the Articles was to de ey 


Meredith v. Wynn. 


have his AFtion at Law, and that the Plaintiff was not bound to lay out 


the Father of B. died within ſeven Years after the Marriage and Date cf 
the Bond, and had not made a Fointure of 600.1. per Annum according to 
the Condition of the ſaid Bond; that the 1000 I. was ut payable by; ou 
a Condition, which Condition was never performed; And as to the De. 
mand of the 1000 I, and a want Fn Aſſets demurred ; For that if an, 
nd at Law, and nor firſt come her! | 

Decreed, that as to ſo much of the Plea and Demurrer as relates to the 
Agreement, and Settlement, and Acceptance of the Jointure, fo as to in. 
title the Plaintiff ro a Duty and Demand of the 10001. in uity, the 
fame ſhould not be allowed. And as to ſo much as ſeeks a Diſcovery gf 
Aſſets and perſonal Eſtate to ſatisfy the 1000 1. the Defendant's further 
Anſwer was reſpited till the Hearing of the Cauſe. Fin. R. 178. Mich 
26 Car. 2. Glaſcock v. Brownwell. | t 
2. Land by Marriage Articles was charged with 40001. Portion, provided 


in two Years, then B. ſhould have only Intereſt paid him for the 4000], 


Lands ſhould go to M. and the Heirs of her Body, with a Power of Ne. 
demption to A. and his Heirs. A. dies; M. dies within the two Nears, the 


Read. 
* Quzre if it ſhould not be, (pay Intereſt for the 


tereſt, 


3. A. by Marriage Articles was to have 4000 I. Portion with M. his 
Wite,viz.15o0ol. paid in Hand, and 2500l. more if he made & Settlement with- 
in three Years ; M. died within two Months after the Marriage, the Sei- 
tlement not made. A. brought his Bill but was diſmiſſed. Vern. 69. 
Mich. 1682. cited as the Cale of Colonel Cheek v. Ld . | 

4./Upon a Marriage of the Plainrift's Son the Father was not to make any 


a certain time ; but the ſame not being done the Maſter of the Ro 
would not decree the Father to account for the Rents, and take the Po- 
tion with Intereſt from that time, the Portion being far ſhort of the Lands to 
be ſettled. Ch. Prec. 18). Hill. 1701. Baskervill v. Gore. 

5. Where there were Articles before Marriage, by which the Baron was 
to diſincumber his Eſtate within 6 Months, (within which time jhe died} 
and for every 100 l. to ſettle 101. a Tear, tho' the Eſtate was but Jo l. 
Year, and the Fortune ſecured on Land was 1250 l. yet Ld. Harcourt 
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ſtrator of the Husband, he being a Purchaſor by the Agreement, and hav- 
ing made ſome Progreſs in diſcharging the Eſtate. Ch. Prec. 3 12. Paſch. 1711: 


6. A. gave B. a Note of Hand to pay B. 200 J. within two Years upon Ol 
dition B. married M. A's Daughter, and ſettled 600 1. upon her for a Join- 


but M. and Daughter died before the two Nears expired, and 1 a Settlt- 
ment made. B. in a Bill inſiſted he had been looking out tor Purchaſes 
to lay out the 600 1. and was only prevented by the Act of God. Neten- 
dant inſiſted it was a Condition precedent, and if any Damage was, he might 


the 600 1. and therefore there were no mutual Remedies. Per Cur, It as 
in B's Power to have intitled himſelf to the 200 1. when he pleaſed, b 
laying out the 600 I. which not being done the Bill was diſmiſſed, but 
without Cofts, G. Equ. R. 188, Hill. 12 Geo. 1. Powel v. Pillet. 


(E. 3) 


Marriage. 293 


(E. a) Settlement. Variance between Agreements, Ar- 
ticles, and Settlements. | 


1 T Usband before Marriage agreed to give Security to ſettle 1501. pe- 
Annum in Jointure, Remainder to the 1ſze Male; Provided if 

w /uch 1ſtue, then beides her own Lands (which were valued at 3000 1.) 
10 leave 2000 J. for Daughters, and for Performance gave Recognizance 
of 5000 l. After Marriage, = a new Agreement, the Lands of rhe Wite 
were ſettled on Husband and Wife, and the Heirs of the Survivor; and 
the Lands of the Husband were, on Default of Iſſue M. ſettled on the 
Daughters. They had Iſſue only one Daughter, and died. Decreed, 
that the Daughter was to have in the whole 5000 l. fo that the Mother's 
Lands which deſcended to her being worth 30001. the was to have 2000 I. 
out of her Father's Eſtate ; ſo that if the Lands of Inheritance ſettled 
by the Father fell ſhort of 20001. more, it ſhould be made up out of a 
Leaſehold Eftate of the Husband, and then the Recognizance to be de- 
livered up. Fin. R. 91. Hill. 25 Car. 2. Burges v. Burges. 

2. Articles on Marriage were tor ſettling 3o0ol. per Annum, hut the 
Husband died before the Settlement made, but in Compaſſion to the Fa- 
mily ſhe agreed when a Widow to accept leſs, viz. 1001. perAnnum ; But af 
terwards the would have gone off from the Agreement, but the Court 
decreed a Performance. Fin. R. 128. Mich. 26 Car. 2. Noreliff v. 
Worlely. 5 8 nr e „„ 

3. A Bond was made to Truſtees before Marriage to ſettle Lands, 
whereof the Obligor was ſeiſed, 10 them and their Heirs within two 
Months. After the two Months the Baron, in Conſideration of the Love 
which he bore to his Wife, and other Conſiderations, covenanted with one 
of the Truſtees to ſtand ſeiſed to the Uſe of himſelf for Lite, and after to the 
Wife for Life, and after to the firſt and tenth Sons, and their Heirs Male, 
and after to his own right Heirs. They had a Son, who. died without 
Ifſue ; then the Husband died without other Iſſue. The Wife died, 
kaving a Son by another Husband, who claimed as Heir to his Mother. 
But the Defendant demurred, . becauſe the Conveyance by Covenant to 
ſand ſeiſed ought to be intended a Performance ot the Bond; that the 
Plaintiff is a mere Stranger to the Baron; that the Obligee and Executor s 
of the Baron ſhould have been made Parties; and no Title in Equity 
appears in the Bill. The Demurrer was allowed; but the Plaintiff to be 
a Liberty to amend his Bill, or bring a new Bill on the ſaid Marriage 
Agreement. 3 Ch. R. 50. Bagg v. Foſter. | | 
4. A Marriage Settlement is made in purſuance of Articles, and there All parol A- 
82 Covenant in the Articles, that the Lands are of ſuch a yearly Value, 2 
but in the Settlement ir is omitted, yet the Jointreſs may reſort back to n it 
the Covenant which is ſtill ſubſiſting; Per Ld. North. Vern. 218. Hill. — 1 
1683. Speake v. Speake. 28 8 : — Jointure 

| ttlement. 


Per Ld. Jefferies. Vern. 369. Hill. 1685. Bellaſis v. Benſon See Skin. 158. Speke v. Pedley. 


5. Marriage Settlement imported to be in purſuance of an Agreement. 
at the Hearing there was ſtrong Proof by three or four Witneſſes that this 
Ded was not drawn according to the Agreement, but that the Agree- 
ment was for ſettling Lands ot a far greater Value, and to other Uſes. A. 
e v direffed by Ld Nottingham to try what was the Agreement, 
ad the Deed to be left out of the Caſe, and not given in Evidence. On 
Bill of Review Ld North reverſed the Decree, ſaying, it was a ſtrange 
Order to take away a Man's Evidence, and then ſend him to Law. Vern. 
46, Trin. 1684. Bechinal V. Bechinal. FF 34D 1 TR 
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Wife died, 
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6. If a Bond beſore Marriage is only for a Fointure, and the St», 
goes farther, and entails the Land upon the Children of the 3 
to the Jointure the Settlement may be good, and yet fraudulent as 19 the 
Remainder, in Reſpect of a Purchaſor; per Ld North, Vern. 286, Hil 
36 & 3) Car. 2. in Caſe of Jaſon v. Jervis. by hs 
See 2 Vern, 7. Marriage Articles were worded ſo as to convey an Eftate Tail to fh, 
702. White Baron; but upon Suggeſtion by rhe Father, that an Effate for Life nh 
- — was intended, and for that Purpoſe a Clauſe was therein to reftrain Wak 
8 15 Balle v it was decreed, per Mafter of the Rolls, that an Eſtate for Life onl 
Coleman. ſhould be conveyed. 2 Vern. 13. Mich. 1686. Griffith v. Buckle. ! 
8. Elidi ion reſerved by Marriage Articles, that it a Settlement was not 
made in the Husband's Lite of 4007. per Ann. the Wife might have 3000] 
in Money, or 400/. per Ann. for Lite, Remainder to the Iſſue &c. was 0 
fade in | nts of Creditors, and the 4o0/. per Ann. decreed to be ſettled 
tho' the Wife elected to have the 3000 J. and ſo the Children inſiſted — 
have the 400 J. per Ann. 2 Vern. 60g. Hill. 1707. Hancock v. Hancock 
Wass Rep. g. By 9 — Settlement the Limitation of the Remainder was 3 
Fac r . the * Heirs Y their two Bodies, and by the Articles (after the Eſtate ſor 
KR erinder Life to the Husband) it was agreed to be to the Wife tor Lite, and then 4 
in the Settle- the Heirs N Body of the Wife by the Husband. The Settlement is men- 
t according to and in Performance of the Articles. But it not 
= Heirs of a pearing that the Parties intended to vary from the Articles, and ir 
e Body of the C . : . . 
Hutband on Teeming to be only an Accident, and it appearing by Proof that a firi 
the Bodyef the Settlement was intended, and the Articles agreeing with the Intentions 
Wife to be be- of the Perſons, which the Settlement does not, Cowper C. decreed the 
gotten. The Land to go according to the Articles, tho' the Settlement was made before 
Marriage. 2 Vern. 658. Tr. 1110. Honour v. Honour. $i 


3 

Son. The | „ | 7 | 
Father mortgaged the Lands for 500 l. having got the Son, without any Conſideration, to . in 
a Fine; and in the Deed of Uſes the Fee Se and Equity of Redemption were limited to the Father. 
The Son brought a Bill to compel the Father to re- ſettle the Premiſſes on the Son after his 
Death, and the Settlement to be made agreeable to the Articles; Ld Cowper decreed the Father and 


his ſecond Wife to join in a Conveyance accardingly. But the Son having join'd in the Mo the 
Court would rot ſet that aſide, but ordered the Father to keep dawn the intereſt during his Life; and 
becauſe he inſiſted on taking Advantage of this Miſtake, it was ordered that he make the Conveyance 
at his own Charge, and pay Cofts. Tbid. 123. to 125. oy; 1 | | 


#4 | . : A FF 
Ibid. 127. 10. By Marriage Articles the eig, Son was to be Tenant. in Tail, pro- 
thew' y __ viſo that the Father might ſell the Lands by the Conſent of the Truſtees, 
Where the and purehaſe other Lands, and ſettle the ſame to the like Uſes. He fold 
Settlement thoſe Lands, and purchafed other, but by the Settlement of 3 he 
controlled made the eldeſt Son only Tenant for Life, and held good, and that the eldeſ 
the Articles Son, when he came into Poſſeſſion could not incumber thoſe Lands. 9 
in the ſame Mod 2 1 | 
Point. And . 128. Hill. x1 Geo. 1. Reeves v. Reeves. AHL 
that where $i | | e | 
by the Articles he was to have Power to ſettle 1000]. per Ann. which by the Settlement was made n 
6001. he was bound dawn. to the 600 J. and was forced to get an Act of Parliament to enlarge it 10 
1000). per Ann. which he obtain d; but it left his Eſtate in Poſſeſſion, and all the Remainders oycr 1 
continue as by the Settlement. Ibid. —Cites a like Point Ibid. as decreed by Cowper C. in Caſe 0 
Burton v. Haſtings 8. C. cited Gilb. Law of Ufes 333. 


11. Upon a Bill to ſu the defecłive Execution of an Agreement 
made by the Father of rea Ae whereby the Eſtate was to be ſertled 
on the Plaintiffs ſeverally for Life, Remainder to their firſt and other Sons 
ſucceſſ#vely in Tail, a Decree-was obtained accordingly, and ir was' referr 
to the Maſter ta ſettle a Conveyance. See Abr. Equ. Caſes 2. in pl.) 

Mich. 1y2y. Finch and Ld Winchelſea, SENTED 8-0 

13. Where Articles are entered into before Marriage, and the Sertle, 

ment is made after Marriage different from thoſe Articles; As if by the Ar 
ticles the Eftate was to be in firidt Settlement, and by the Settlement ti 
Husband is made Tenant in Tail, whereby he has it in his Power to bal 
the Iſſue, this Court will ſet up the Articles againſt the Settlement. 1 
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where both Articles and Settlement are previous to the Marriage, at a Time 
when all Parties are at Liberty, the Settlement differing from the Arti- 
cles will be taten as a new: Agreement between them, and will controul 
the Articles. And tho' in the Cafe of * Meſt v. Erriſſey, Mich. 1926. * See (V) S. 
in the Court of Exchequer, and in the Houſe of Lords in 1727. the Ar- C. 

ticles were made to controul the Settlement made before Marriage, yer 

that Reſolution no Ways contradicts the general Rule; For in that Caſe 

the Settlement was expreſsly mentioned to be made in Purſitance and Perfor- 

mance of the Marriage Articles, whereby the Intent appear d to be fill the 

ame as it was at the making the Articles. Caſes in Chan. in Ld 'Yalbor's 

Time. 20. cited in a N. B. there, as ſaid by Ld Chan. Talbot. Novemb-- 

10. 1736, Legg v. Goldwire. | 


(F. a) Settlements. Broke into by Decree. 


. DON was given after Marriage to ſecure goo. Part of the Wiſes 
Portion, as follows, viz. To pay the Intereſt to the Husband and 
Wite for their Lives, and after the Death of the Survivor to pay the 


Principal to the Children. equally, or as the Husband ſhould appoint, 
in Caſe there were no Children. Ihe Husband being grown very poor 
grayed to have 200 l. to purchaſe an Office, and the Wife conſenting thereto 
upon a private Examination in Court the fame was decreed. Fin, R. 
165. Trin. 30 Car. 2. Brudnell & Orme v. Price. 


: 
. 


2. By a Settlement on Marriage 1500 J. was he laid out in Lands, and But where 
ſertled on Husband and Wife, and then on the Iſſue; Bur the Wite's Fa- on _ 
ther, who had the 1500 /. being his Daughter's Portion, in his Hands, did uc ſceled 
at the Importunity of his Daughter and Son in Law let them have the in ſtrict Set- 
Money to imploy in Trade. And ona Bill by the Father againſt the tlement, and 
Son in Law, Daughter, and Truſtees, to be indenmified becauſe of the * * 
Deed, and the Coverture of the Daughter by which her Conſent. would not the Hiusbadd 
bind her, and all Parties being betore the Court, and conſenting that and Wife, 
the Plaintiff (the Father) be diſcharged, and the Deed cancelled, ic was ſuggeſting 
decreed accordingly, Fin. Rep. 446, Trin. 32 Car. 2. 1680. ing thar they had 


0000g been married 


1.Le-need, and U, & M“. 8 
| 1 | "EA | 1 een . el aut ver bad any 

Iſue, and n Debts, and praying that they might be enabled to ſell Part of the Eftate for 
Payment of Debts, and the Tru tee by Anſwer confeſſed the fame, and likewiſe that he believed the 


deyer would have any. Iflue, and ſubmitted to do as the Court ſhould direct, he being indemnific 
ad tho' it was inſiſted, that the Court in ſuch Caſes had decreed a Sale for Payment of Debts, and 
cited the Caſe of Digby v. Cornwallis, and alſo Sir John Tufton's Caſe as Precedents, and 
urged that Neceſſity creates a Natural Equity, yet Ld North declar'd, he did not ſee how he could 
make ſuch a Decree; For he had known where People had been married near-20-Years without Iſſue, 
and afterwards had Children. Burt at the Plaintiff's „ he oe Time till Mich. Term to 
attend him with Precedents. Vern. 181. Trin. 1683. Davies v. Weld & al--———2 Ch. Caſes 144. 
S. C. ſays, That the Wife's Portion was not paid, and that by that and other Occaſions, the Husband 
vas in Debt 40001. that the Eftate ſettled was alleged to be 605 l. a Tear and that the Bill was againft 
the Remainder-man for Life [it ſeems this is meant the Truſtee for Life of the Husband ro preſerve 
the contingent Remainders] to join in Sale of ſome Part, and that the Father and Mother [Quere, if 
it hould not be (Hu band and Wife)} were eaten out with great Debts, and driven to great Wants 
And Precedents were cited where it had been done. But fa North faid, he could not juſtify to 
decree a Breach of Truſt ; and that if it had been done, it t be where Recompence was made 3 
and at laſt ordered Precedents to be looked into. Where the Husband before the Settlement 


mortgaged the fame Lands to one, and confeſſed a Jndgment to another, and fix Years after the Set- 
tlement made, having no Iſſue, he entered into Articles for Sale thereof, and the Vendee brought a 
Bll for a ſpecifick Execution, and that the Truſtees might join, it was inſiſted for the F that 


the Settlement being only of lan Equity of Redemption, the Mort was not hound by it, but might 
not only enter, but Fee which al bird tho Iſſue Nould be born afterwards; and that the 
Husband and Wife not being able to redeem a Sale was abfolutely neceſſary, or otherwiſe the Re- 
demption would be loſt to Husband and Wife, and alſo to the Iſſue if any ſhould be. And the 
Maſter of the Rolls decreed I aur ar Nes join in Sale, and the Truſtees to be indemnified, tha 


dettlement being only of an Equity of Redemption, and the Wife being in Court, and Exatined | 
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whether ſhe freel conſented or Not to the Sale. 2 Vern. 303. Mich. 1693. Platt y, Sor KU 
. C. cited per Cur. 2 Wms Rep, 616, 617. Mich. 1732. in Caſe of Manſell v. Manſell 
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See 105 2el. (G. a) Pleadings. How the Marriage is 0 be pleaded. 


He ſhould 1. JN Debt on Bond the Defendant pleaded Ne wungues accouple i, 
* leaded loya/ Matrimony ; the Plaintiff demurred, and had Judgment: 
ia © Forit admits a Marriage, but denies the Legality of it; wh 
in Fact. or it admits a Marriage, but denies t gality of it; whereas a Mar. 
Show. 50 S. Flage de Facto is ſufficient, and whether legal or not legal is no Way, 
C. material. 2 Salk. 437. Trin. 1 W. & M. B. R. Alleyn and Ux v. Gre 
2. The conſtant Form of Pleading Marriage is, that it was Per P;;c 
3 ſacris Ordinibus conſtitutum. 1 Salk. 120. 9 Annæ. Heydon . 
Gould. | 
3. A Bond was given by the Defendant to a young Woman in the Pe. 
nalty of 1000. reciting that ſhe had agreed to marry him, and congitj. 
oned that he would marry her according to the Rites. and Ceremonies of 
the Church of England within a Twetvemonth, or elſe pay the Sum of 
5oo/. The Deferidare not having married her, and having got the Bond 
out of her Poſſeſſion and deſtroy'd it, the brought her Bill in the Cour 
of Chancery (which after her Death was revived by her Repreſentative) 
praying a Satisfaction for the 500}. At the Hearing the chief Matter 
inſiſted upon on the Part of the Defendant was, that the Plaintiff in her 
Bill had not averr'd, that fhe herſelf was ready and willing to have married 
the Defendant, that the Marriage was not in his Power alone, but her Con- 
ſent was neceſſary ; and that wherever the Act of the Obligee is neceſſary 
to the Performance of the Condition, a Readineſs on his Side muſt be 
ſhewn. But the Court held, the Plaintiff's Bill was ſufficient without 
ſuch Averment, and that the Caſe muſt be conſidered as if an Action at 
Law had been brought upon this Bond. Now art Law the Plaintiff need 
not have averred that ſhe was ready and willing, but it would be incun- 
ent on the Defendant to ſhew the contrary as an Excuſe for his Nonper- 
formance: viz. That he was ready and offered, and requeſted her, but 
ſhe refuſed ; For he muſt not only have ſhewn a Readineſs on his Part, 
bur 4 Refuſal on hers: Beſides, in all Caſes of Contracts the Nature of 
the Thing is to be conſider'd, and from the Modeſty of the Woman's 
Sex, the Lay preſumes that the Requeſt is to ariſe on the Part of the Man, 
unleſs the Agreement is to the contrary. Accordingly the Court decreed the 
5007. to the Repreſentative with Coſts, and Intereſt from rhe Time ot 
filing the original Bill. Hill. Vacation 1738. Atkins v. Farr. 
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(H. a) Vorcible Marriage. The Offence thereof. 


wi cen 1. 3 HY. cap. 2. MT HERE Women, as well Maidens as Widows and 
Far? — : l l "NY Wives, having Subſtances, ſome in Goods. mov 
Preamble. able, and ſome in Lands and Tenements, and ſome being Heirs apparent uni | 
2 # _ their Anceftors, for the Lucre of ſuch Subſtances be oftentimes taken by Mi 
Preamble is ders contrary to their Will, and after married to ſuch Miſ-doers, or t0 other 
where Wo- by their Aſſent, or defiled to the great Diſpleaſure of God, and contrary to the 
men &c.hav- King's Laws, and Diſparagement of the ſaid Women, and utter Heavineſs 
4 and Diſconfort of their Friends, and to the evil Enaſmple of all other: It is 
dere of therefore ordained, 2 and enacted by our Sovereign Lord the Kinga h 


Lucre of 


ſuch Sub- the Advice of the Lords Spiritual and Temporal, and the Commons in the ſaid | 


ſtance are Parliament aſſembled, and by Authority of the ſame, That what Perſon 0 
oftentimes * © * off n he TA 12 9 of Ma 1 FI 


x Perſons | 
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* from bencefort h, that taketh any Woman (ſo) againſt her Will un- taken by Mif- 
that is to ſay, Maid, Widow, or Wife, that juch taking, procur- Goerscontra- 
and abetting to the ſame, and alſo receiving wittingly the ſame Woman V. ill prory 


inal Felons; Provided alway, that this Act extends not to any Perſon taking 1 3 
4 Woman only claiming her as his Ward or Bond Woman. the eam 
Ca! | | | | ble are ob- 
viz. 1. Be talen. 2. Be married. Fa Be defiled. The Purview is, that what Perſon &c taket hany Wo- 
man (So) againſt her Will unlawfully &c. ſuch taking, procuring and abetting &c. and alſo receiving &c. 
and knowing the ſame ſhall be Felony; and that ſuch Miſ-doers &c ſhall be reputed &c. as © rug elons. 
. x I.) And 
upon this, great Queſtion was'moy'd, 4 & 5 P. & M. in the Star-Chamber, viz, Whether the Eloignment a- 
painf her 2 without Marriage or carnal Copulation (which is intended by the Word defiled) be Felony or 
no! And the vg N of Brook, and ſome other of the Juſtices was, that it was; but Saunders Ch. J. was 
inſt it. 12 Rep. 20. in the Caſe of Stealing of Women. —— But it was afterwards reſolv'd, That 
ib Feme be taken againſt ber Mill by Rioters, and ſolicited and threatened to marry, but does not, this 
i; not Felony by this Statute. But if ſhe had been married, or defiled, i: had been Fe ony by that Statute, 
and not otherwiſe ; For tho* the Body of the Law ſays, that ſuch taking fhall be Felony, yet the Intention 
the Act is expounded by the ſaid taking with Force, and after they are married or defiled ; and this 


A the Miſchief which the Statute intended to prevent; Per all the Juſtices aſſembled .ar Serjeants 


Inn. Hill. 26 Eliz. And 115. pl. 160.8. C. cited per Periam Ch. B. 12 Rep. 20. And that the 
Purview ought to purſue the Miſchief. And 2dly, This Word (%) hath Reference to the Preamble, 
and all the Miſchief contained in it. S. P. Sav. 59. pl. 127. Paſch. 25 Eliz. Anon. 

8. C. _ —_ 182, 183. in Caſe of Bruton v. Morris ——S. C. cited Cro. C 485, 486. in Lady 
ulwood's Cale. 8 | 

gn Conſideration of this Statute. it was reſoly'd by Coke Ch. by Yelverton, Williams, Snig and 
others, That whereas it is 2 that what Perſon ſoever, who takes a Perſon agaiaſt her Will &c. 
Altho the Body of the Act extends to taking only, yet in reſpect of this Word (So) it hath Relation 
tothe Preamble (to ſuch Perſon as is deſcrib'd in the Preamble, viz. Having Subſtance) ; it was agreed 
by all, that if ſhe hath nothing, nor is Heir apparent, it is out of the Statute ; For the Statute would 
not have been ſo curious in deſcribing the Perſon, and all in vain. 2dly, The Word (%) re- 
lates to the Quality and Event of the taking mentioned in the Preamble, viz. To be married or defiled; For 


if ſhe be not married or defiled it is not ſuch a taking (ſo) viz. So married, or ſo defiled; and it is 
not reaſonable, that (ſo) ſhould have Relation to the taking, which is more remote, and not to the 


Marriage or Defiling which is nearer. - Quod fuit conceflum. 12 Rep. 99. Trin. 10 Jac. Baker v. 
Hall —8. C cited Hutt. 3. Trin. 15 Jac. And there, upon divers Aſſemblies of all the Judges, it 
vas obſerved, that the Body of the Act ſeems to be General, viz. He that ſhall take any Woman ſo 
wainſt her Will. And it was ſaid to 33 Inconvenience to make it Felony: to take an Heir ap- 
rent of a poor Man, or to take a poor Woman which hath: but a very ſmall Portion, and of mean 
rentage, and (as was ſaid) of a Woman in a Red Petticoat, and yet not be ſo to take the Daughter 
of an Earl or of ſome other Great Man. But it was reſoly'd, that the Body of the Act is incorporated to the 
Preamble ;, For it had been adjudged, that taking a Woman with Intent to marry or deflower her &c. 
s not Felony without the doing it, and this reſts upon the Preamble, and then ſhall have Relation to 


fuch Woman before nam'd, viz. Maid, Widow, or Wife, having Subſtance, and to an Heir apparent, 


and to no other. Hutt. 2. 3.—— —Hob. 024 PL Fr ſeems to be 8. C by the Name of Bruton v. 
Morris & al 8. C. cited Cro. C. 425. in Lady Fulwood's Cafe,” 

Note, by the expreſs Purvie w of the Act the Acceſſory both before und after is made Principal &c. 
But by a Conſtruction of the Common Law, they that veceide the Miſdoe rs, and nat the Women, are Ac- 
«ſeries ; For this Act makes the Receivers of the Women the Principals. 12 Rep. 21. The Caſe of 
ſealing of Women.———S.P. 12 Rep. 99. Trin. lk in Caſe of Baker v. Hall ——; Int 61. 
Gp. 12. S. P.-——S; P. Dal. 22. pl. 3. 3 8 4 P. & M.——S: P. Hawk. PI, C. To. cap. 42. S. 8. be- 
auſe the Words are receiving wittingly the ſame Woman ſo taten S. But he fays ir ſeems clearly, That 
they are Acceſſaries after the Offence, according to the known Rules of Common Law.— The 
being married in the Preſence of à Perſon not 1 to the forcible taking or i thereto was held not 
v de an Offence within the Statute. Cro. C. 488. 489. Mich. 13 Car. B. R. Lady Fulwood's Caſe. — 
Ik. H. n // 3 ; 


4 A. B. and C. were indicted in Surry, for that E, 5125 Maid, who Hob. 183. at 
Lag . ; vl / —_ LES, 1 &7 a F114 48 2 
a Portion of 13001. and they Violenter et Felonice a aulced her at S. in ok 
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ry 


the End of 


(om. S. and her there took away by Force and againſt her Will on 

f ' "oe #58 & y 74 n ES 2.1.4 A ; i» 31 SYS 4 Bꝛuton 8. 
te 23d. Auguſt, &c. and the ſame Day and Year che faid A. married Worris, 
ler at S. by the Abetment and Procurement o the ſaid B. and C. he adds a Que- 
Ezidence was, that. ſhe was taken in Middleſex with Swords drawn, and e. If the 
ES hs u arri dern and Ro eee Diner ay Taking, and 
aried into Ly and married there, and cho* divers Witneſſes offered to the c, 
prove, that the {aid ſhe was willing to marry him, and appointed a Tay - and the 4/ar- 


br to make her a Gown, and was found in Bed with him. All the Court ing or De- 


T4 | Force, and a fowring wor 
e 177 /-/ ls 
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he _ tall reſolved that judgment be given, which Jones J. pronoutic'd, aul 
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298 Marriage. 


Counties? For Forcible Caption in Surry, and an Offence within the Statute, And tho 
2 it her not knowing what the did, by Reaſon ot the Fear the was unde; 2 
. the Time of the Marriage, might avoid the Marriage, yet it was ſuch 
all thoſe 3 a Marriage as was an Ottence within the Statute. Rut becauſe it did nor 
Things, as appear that C. was Party to the Forcible taking or conſenting therey 


Murder is of jt was not an Offence in her within the Statute. And the Court being 


— —_—_— 


_—_ 


— 


— 


——Cro. C. ſaid that the Statute is not obſolete, as had been objected, and as to the 
485, 486. Pretence that E. was married with her Conſent, and ſo not within the 
cites S. P. as Starure, that the taking being unlawful, and againff her Will, tho the 
in And. 115. Marriage was with her 175 yet was Felony within the Starute, and this 


but ir is miſ- Sp ; 
er he — was agreed by all. And all held, that tho this was not a Marriage Dx 


for Hob. 183. Jure, uſe ſhe was in ſuch Fear (as ſhe affirm d upon her Oath) that 


——Serfant je knew not what ſhe ſaid or did, yet it is a Marriage De F acto, and is 


yore Of. Felony within the Statute; wheretore Judgment was given that they 


fender may ſhould be hang'd. Cro. C. 482. 484 488. 492. Mich 13 Car. B. R. Lady 
be indicted Fulwood and Bowen's Caſe. 1 | 
and found | i a 

Guilty in the County where the Marriage &c. is, becauſe the continuing of the Force there amoun 
to a Forcible 1 within the Statute. Hawk. Pl. C. 110. cap. 42. S. 10. 2 Hawk. Pl. C. 221 
cap. 25. S. 38. | 


3. A. young Woman of 14 Years of Age and 5000 l. Fortune was is. 
veigled into Hyde Park by one Mrs. B. a ptr Sto with F. F. to take th 
Air in a Coach, and being in the Park the Coachman drove away from the 
Company, when F. S. who came to the Coachſade in a Mask, 2 B. toquit 
the Coach and pulled out A's Maid; then F. S. got into the Coach detaining 
A. therein till the Coachman carried them to his Lodgings in the Strand, 
where the next Morning he prevailed upon her to matty him, after having 
threatned to carry her beyond Sea if ſbe refuſed, but was apprehended thy 
fame Day in the ſame Houſe. The Court ſeriatim delivered their Opi- 
nions, that ſhe was to be admitted a Witneſs notwithſtanding the waa 
Wife de facto. That this was one continuing Force upon her from the be. 
ginning to the Marriage, fo that whatever was done while ſhe was undet 
that Violence was not to be reſpeCted ; and it was held, that the Evidence 
was clear as to all the Points of the Stature. 1ſt. That the raking vu 
by Force. ad. That the Woman had ſubſtance according to the Statute 
zd. That Marriage enſued, tho” it did not appear that ſhe was deflower: 
ed ; and being found Guilty, Jud ne was given and he was hanged, 
Vent. 243. Trin. 25 Car. 2. B. ohn Brown's Caſe. © * 
4. Pending a Suit in the Spiritual Court Cauſa Jactitationis maritapit 
the Woman exhibired an Indictment alſs in B. R. againſt all the Witneſſe 
who might prove the Marriage, and it was for à Conſpiracy by Force and 
Arms to carry her away againſt her Will doc. This Indictment was brougit 
that the Parties might be convicted upon the Oath of the Woman, ant 
ſo diſabled to be Witneſſes in the Eccleſiaſtical Court to prove the Mat 
riage, which by this Means might be avoided ; and therefore Serjeant 
Pemberton moved to ſtay Proceedings upon the Indictment until the Sut 
in the Spiritual Court was determined; this was oppoſed by Serjeant Ter 
maine and the King's Council, as not practicable to ſtay Proceedings i 
the King's Cauſe for any Matter deen in in a private Court, eſpecial 
ly in this Caſe where the Inditment was for a Force in taking and car) 
ing away of a Woman, and marrying her againft her Conſent, and ſo 
Thing collateral to the Suit in the other „ Ne ; neither was this Suit for de 
lay, for the Defendant had indiẽted two of the W itneſſes againſt him forte 
jury ; the Court would not ſtay the Proceedings upon the Indictment 
but it was tried at the Bar, and the Woman being produced as A Witneſß! 
was objetted againſt her that ſhe ought not to be allowed to give het EI 
ence, becauſe there was a Marriage proved in the Spiritual Court; 1 
| Where the Conſequence of the Evidence will redound to the Benefit oft 
Witneſs he is always rejected; Curia, Brown was executed for * 


* | : 


Marriage. 


* . 1 bald x . » 1 ki; 2 


Mrs. Raniſey, and ſhe was allowed to be a Wirneſs in chat Caſe. And 


in Fulwo00's Caſe upon the Statute of H. 7. the Woman was allowed 
to de a Witneſs; and ſo ſhe was in this Caſe. 4 Mod. 8. Hill. 2 W. & 
M. in B. R. the King and Queen v. Fezas, | 

5. Several were Indicted upon the Statute of 3 H. 7. 2. againſt ſteal- 
ing of Women &cc. the Indi ment did ſet forth the Womans Age, that ſhe 
was an Heireſs to J. S. was worth in Goods and Chattles ſo much, and ſo 
much in Land of Inheritance; that ſhe was a Virgin. And upon Evidence, 
che Caſe appeared to be thus: B. perſonating a Country Lady, though in 
truth a Woman of the Town, too a Lodging in the Houſe where A. lodged 
and after ſome Time introduced F. into the Houſe as her Brother, where he 
frequently had the 254 ob of the ſaid A. In the mean 'Time B. uſed ro 
magnity her pretended Brother's MeritandGoodneſs, inſomuch that the ſaid 
A. had likewiſe declared her liking of F. and wiſhed he would marry her. 
But to get her abroad without any of her Friends B. deluded her Aunt 
and her to go with her to Church; and againſt the Time got Bailiffs to 
take out a Writ againft A. and her Aunt, and ſo they way-/ajed and ar- 
1:fed chem, and conveyed them from Weſtminſter, where they lived, firſt 
to the Garrer-Tavern in Drury Lane, and there ſeparated the Aunt and 
her, and carried her to Holborn to the Vine-Tavern, where S. came as her 
Bail, and there married her, continuing under the Arreſt ; B. telling her that 
if ſhe did not S. ſhe muſt go to Newgate. And S. and B. were found 

ilty ; For the Court delivered it to the Jury for Law, that tho' the 
aid A. might have a Fancy for the Man, yer becauſe ſhe was notPrivy to 
the Contrivance of coming out to him, and knew not beforehand, or con- 
ſented ſo to come to him, and being married whilſt ſhe continued under 
that Reſtraint and Violence, % perhaps ſhe conſented to the Marriage, yet 
the ſaid Faf# was a Crime within the Statute ; For here was a torcible 
taking away, and her ſubſequent Conſent whilft under the Reſtraint could 
not be looked upon but an Effe 
& bad known nothing of the firft Force, yet he knowing her to be under it, 
and marrying while he knew her to be under it, made him approve of the firit 
Force, and to partake of it ſo as to be guilty. Note, upon this Statute, 
all Aiders and Aſſiſters are Principals; and Note, the Man was hanged : 
Hartly and Spurr the Bailiffs were acquited, Far, 101, 102. Mich. 1 
Anne. in B. R. the Queen v. Swanfon, Baynton, Hartley and Spurr. 

6. Serjeant Hawkins ſays rhe following Poiars {among others before 
mentioned) have been re . It. That the InditÞment muſt expreſly 
ſ forth, both that the Woman taken away ha Lands orGoods, or was Heir 
apparent, and alto that ſhe was married or defied; becauſe no other Caſe is 
within the Preamble of the Statute to which the enacting Clauſe clearly 
refers ; for it does not ſay, That what Perſon &c. taketh any Woman a- 

ill. 2d. That the IndiQtmenr onght alſo to alledge, chat che taking 
was for Lucre, becauſe the Words of the Preamble are fo; but that it 


$ not ſer forth, that it was with an Intention to marry or defile the 
Party, becauſe the Words of rhe Statute neither require ſuch an Intenti- 
on, nor does the want thereof any way leſſen the Injury. zd That it is 
no manner of Excuſe, that the Woman at firſt was talen away toith her 
dun Conſent, becauſe if ſhe atterwards refuſe to continue with the Offender, 


and be forced againſt her Will, ſhe may from that Time as properly be 


ſaid to be taken againtt her Will, as if the had never given any Conſent 


at all; for till the Force was put upon her, the was in herown Power. 
4th. That it is not material whether a Woman ſo taken away be at laſt 


married, or defiled, ant her own Conſent or not, if ſhe were under the 


Force at the Time, becauſe the Offender is in both Caſes equally within 
the Words of rhe Statute, and thall not be conſtrued to be out of rhe 


meaning of it for having prevailed over the weakneſs of a Woman, whom 


by fo baſe Means he got into his Power. Hawk. PL C. 109, 140. cap. 


42. S. 4, J, 6, J. . 


ect of the continuing Force; and that % 


=" her Will, but what Perſon that takerh any Wemaa ſo againſt her 
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17. 39 Elia. 9. F. 1. He that taketh away a Woman againſt her Will(hayin, 
Lands or Goods, or being Heir apparent to her Anceſtor ) contrary to the 3 5 
J. 2. or being arraigned for ſuch Offence, fonts mute, anſwers not direct 7 
challengeth above 20, ſhall not have the Benefit of Clergy 1 , 
S.2.T he ſame Lat againſt Procurers 1 before ſuchOffence committed 
8.4 & 5 P. & M. cap. 8. S. 4. If any Perſon ſhall Contract Matrimony with 
a Maid, or Woman-Chila under the Age of 16 Tears without the Conſe 
her Father, if living, and if he be dead, without the Conſent of the Mythe; 
or other Guardian of ſuch Child, he ſball ſuffer 5 Tears Impriſonment, and 
have a Fine impoſed upon him, one Moicty whereof ſhall go to the Crown, yg | 
the other to the Party prieved. 
FS. 6. And if any Maid orWoman-child above the Age of 12Years and underi6 
do agree to marry ſuch Perſon without the Conſent of her Parents or Guardian; 
as aforeſaid, then the next of Kin to her, to whom her Lands fhould deſcend, 
or come after her 2 ſhall from the Time of ſuch Agreement bold au! 
enjoy all ſuch Lands, Tenements, and Hereditaments, as the {ou Woman. 
child had in Poſſeſſion, Reverſion or Remainder, during her 4 and after 
her Death the ſaid Lands &c. ſhall deſcend and come to ſuch Perſon as they 
ſhould have done before the making of this At, other than to him only why 
did ſo Contract Matrimony. 5 8 | 


For more of Marriage in General, ſee Baron and Feme, Divocre, 
and other proper Titles. TIS 
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Marſhalſea, 

(Curia Pala- 3 
= a Gare | 2 | TOs 
of Recordto | l | «.. 
hear and de- (A) Of the Office of Marſhal, and Grants of it. 


termine 


CO W 1. HE Court of Marſhalſea is of as great Antiquity + as any Court, as 


Servants of + appears by L. 5. E. 4. fo. 129. where it is faid to be one of the 
the King's ancienceſt Courts of this Realm. Ir follous the Perſon of the King, be he 
Houſhold mithin or out of the Realm; For being in France, in alieno Regno, he did 
uſtice there upon an Offender within the Verge ; but yer its Dignity is 


«court Marſhal and * Marſhalſea. 


—< wt, cc _ 


— 


and others 
within the it ' 1 
Verge; and ſhort of that of B. R. the firſt is only a peculiar and private Liberty, but 


CI 
bw | 


bath Juriſ- B. R. is a Court for the Common Law, and for General Matters; the firſt 
diien of as mentioned in. Articuli ſuper Chartas cap. 3. is of Things done ing 


within the Cens de Hoſtle le Roy, the other is inter Gens de Peuple ; per Crooke Ju 
Verge of the tice, Buls. 207. 208. Trin. 10 Jac. B. R. in Caſe of Cox v. Gray. 


of Pleas of Treſpaſs, where either Party is of the King's Family; and of all other Actions perſonal, 
wherein both Parties are the King's Servants ; and this is the original Juriſdiction of the Court of 
Marſhalſea : But the Curia Palatii, erected by King Charles I. by Letters Patent, in the 6th. Near of 
his Reign, and made à Court of Record, hath Power to try all perſonal Actions, as Debt, Treſpaſs; | 
Slander, Trover, Action on the Caſe &c. between Party and Party, tbe Liberty whereof extends 12 Miles 
about I hiteball; which Juriſdiction hath ſince been confirmed by King Charles the IId. And'theFures 
of this Court are the Steward of the King's Teapot and Knight Marſbel for the Time being, and the Steward 
of the Court, or his Deputy, being always a Lawyer, Crompt. Juriſd. 102. Kitch:: 199. &c. 2. Inſt. 548. 
This Court is kept once a Week in Southwark e And the Proceedings here are either by Capias or Attach; | 
ment, Which is to be ſerved on the Defendant by one of the Knight Marſhal's Men, who takes Bond 
with Sureties for his Appearance at the next Court; upon which Appearance he muſt give Bail, to an- 
ſwer the Condemnation of the Court; and the next rt after the Bail is taken, the Plaintiff is to de- 
clare, and ſet forth the Cauſe of his Action, and afterwards proceed to Iſſue and Trial by a Jury, ac. 
cording to the Cuſtom of the Common Law Courts. If a Cauſe is Conſiderable, it is uſually removed 
into B. R. or C. B. by an Habeas Corpus cum cauſa; otherwiſe Cauſes are here brought to Trial in 4 
5 Court-Days. Practis. Sol ic. 409, 410. This Marſhalſea is that of the Houſbold, not the King's Marſbalſea 
evhich belongs to the King's Bench Jac. Law Diet. Verbo. Court of Marſhalſea cites the aforeſaid Books— } 
t 10 Rep. 79. b. Arg. cites 4 H. 6. 8. b. and Diverſity of Courts tit. Marſhalſea and Fleta lib. 2. cap. 2 
and Britton cap. 1.— Williams J. held that it was a Court by Preſcription. Buls. 208 Hut Fleming c. J. 
, atra,. 


* 


Marſhal and Marſnalſea. 38 
Condes; becauſe every Preſcription implies a Grant, whereas this Court was fnot inſtituted by Granc 
dut was de (m Fre as all other Courts of Juſtice are, and this Pro Neceſſitate ; and ſo of B. R. and 
(R they have not their Commencement by Preſcription or Patent, but de Communi Jure, and ſo of 
he Marfhalſea ; For as long as there is a King ſo J hog abſolute Neceſſity there mult be a Court of 

arſtialſca ; For it is very Neceſſary for the King to always attended by his Servants, and if they- 

| be drawn by Suits into other Courts, he will then loſe their Service during ſuch Time. Buls. 21 f. 


This Court hath its Foundation from the Common Law of England, 4 Inſt. 130. Cap. 18.——-It was 


held in Aula Regis, and no Writ was neceſſary for Actions brought there, nor was any Privilege allow- 
ible. Fleta. 66. lib. 2. cap. 2. | 


2. The Duke of Norfolk came into B. R. and T. B. with him, and ſhew- The Queen 
od that he had admitted F. B. to the Office of Marſhal for Life, and that *  Þ ee 
- foited theO hi d 4 corge Earl 
B. had forfeited the ice to him granted, and that he had admitted Z. B. and of Shreuf. 
hon great Examination of the Defaults of j. B. and finding them, the Court bury, Anno 
aumitted 7. B. and fwore him into the Office, and inrolled his Letters Patents, 15 of her 
and entred of Record that F. B. was firft admitted Officer with Letter Patents 8 ges * 
of the Duke. Br. Forfeiture de terres, pl. 27. cites 39 H. 6. 32. | Earl Marſpal 
3. And ſo ſee that the Duke was Officer in Fee, and granted it to J. B. F England, 
for Life, therefore ſee that it may be granted over, and that the Letters and now _ 
of the Duke were inrolled of Record before them at the Prayer of the fame the ſaid 
Duke by his Attorney, and how after the Duke came into Courr ut ſupra, rei tha 
* ä prayed, rhat 
ind prayed ut ſupra, and that the ſaid F. B. was ſolemnly demanded to come J one of 
and attend at his Office in the Court, and did not come, but that N. came as his Servants 
his Deputy by the Patent ut ſupra, and the Examination of J B. of his Ae 11 
Priſoners eſcaped, and that he ſaid as to ſome, that he did nit know where ,,, Office of 
they wore, and as to ſome he ſaid nothing, and as to ſome he ſaid that he would Mavjpal of 
make Gree to the Parties, and ſo they entred all the Matter from the beginning the King's 
1 the end, and admitted T. B. and ſwore him, ſaving to the ſaid F. B. his mn ___ 
Aion, Title and Intereſt, which may come b Reaſon of the ſaid Office ,, 9 
and Grant, and fo J. B. was put our and T. B. admitted &c. Br. For- cauſe the 
feirure de terres, pl. 27. cites 39 H. 6. 32. 3 pa ſame is an 
5 ieee is | Office inci- 
dnt to bis Office and in his Power to grant, and that Knowles, to whom the Queen had granted the ſaid 
Office of Marſhal of the King's Bench by the Attainder of North be removed; and a Preſident was 
fewn 14 & 15 Eliz. betwixt Gawdep and Uerney, where it was agreed, that the ſaid Office was a 
ſeveral Office from the ſaid great Office, and not incident to it; and as to the Caſe of 39 H. 6. 33, 34- 
the Truth is, the ſaid Office of Marſhal of the King's Bench was granted expreſly by the Duke by ex- 
preſs Words, and ſo he had it not as incident to his Office of Marſhal of England; on the other ſide, 
there were three Preſidents ſhewed, firſt in the Time of E. 2. that the Office of the Marſhal of the 
King's Bench was appendant to the ſaid Office of Marſhal of England. Secondly, 8 R. 2. when the 
ad great Office was in the King, he granted the ſaid Office of Marſhal of the King's Bench, but 20 
N. 2. both Offices were rejoyned as they were before in ancient Time; and there were alſo ſhewed Let- 
ters Patents of 4 E. 4. and 19 H. 8. by which it appeared, that the ſaid inferiour Office had Time out of 
Mind been part of the great Office ; and it was moved, that when the ſaid great Office is in the King's 
Hands, and the King grants the ſaid under Office, if now this Office be not ſevered from the great 
Office for ever. Per Wray, it is no Severance, for the Chief Office is an Office of Dignity which may remain 
in the King, but this under Office is an Office of Neceſſity, and the King himſelf cannot execute it, by 
yhich of neceſſity he ought to grant it. 1 Le. 320, 321. Trin 31 Eliz. B. R. Anon. 


4. No Marſhal of B. R. can /t there as Officer of the Court till he be 
rt admitted by the Court. Cumb. 3. Mich. 1 Jac. 2. B. R. Anon. 
5. The Right of the Office is in the King only; per Wright. Cumb. 
3, Mich. 1 Jac. 2. B. R. Anon. I | 

11. The Marſhal is an Officer who is to give a due Attendance upon the 
Curt, and to take into his Cuſtody, and ſafely to keep, all ſuch Prifevers as 
ſeall be committed to his Cuſtody by the Court, upon any Account wWhatſo- 
ever, L. P. R. 192. ia. ee e BE. eee ee ee 

7. The Marſhal of the Marſhalſea of this Court, is intended to be al- 
ways preſent in Court while the Court is ſitting; For it is his Office to be 
ways attending upon the Court to execute his Office in relation to the 
Court upon all Occaſions that may fall our ſitting the Court; and he is 
ſneable for his Abſence, and his Non-attendance is a 5 of his Office. 
128 193. cites Hill. a 2 po pb; wr f Fu a 
889 Vz. cap. 27. F. 10. Enacts that after the 24th. ne 1697, „na 
al Conveyances, Grants, and WY of the Inheritance of the ts Z DEW ; 
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butinKeble's rhe King's Bench and Fleet, and of the Priſon-Houſes, Lands, Ninenen 
1 45 and Hereditaments thereto belonging, and all Leaſes thereof, and the re tellin, 
Wo Titles of the ſaid Marſhal and Warden, or of them in whom the Inheritay, 
Abr. it is 26. of the ſaid Priſons and rx to now are, and all Truſts and Declaratinn, 
Truſts thereto relating, ſhall be enrolled (viz,) that KA the Marſhal in th, 
King's Bench, and that of Warden in the Court of Common Pleas Within 
Months after executing ſuch Conveyantes, Grants, Leaſes,” or Deeds of Tra 
as aforeſaid, or they ſhall be void. | 
9. The Karl Marſhal of England was by his Office Marſhal of the King' 
Bench as appears by the Book of H. 6. and ſo continued to the Time f 
King James I. when this Office was derived our of it; ſo that the Marſlal 
of the King is the Marſhal of B. R. and no body elle. can be underſtood: 
the other is Mareſc hallus Hoſpitii, and never ſpoken of without that Ad. 
dition; per Holt Ch. J. and Powell J. 2 Salk. 439. Mich. 1 Anne, B. R 
in Caſe of Snow v. Firebraſs. 127 9) "410% 280 wt 
10. The Office of Chamberlain of the King's Bench-Prifon is iaſeparath 
incident to the Office of Marſhal, and therefore a Grant of the Office df 
Marſhal with a Reſervation of the Office of Chamberlain is void; per 
Holt Ch. J. Mich. 3 Ann. B. R. 2 Salk. 439. toi 
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(A. 2) Juriſdiction of the Court, and what Matters ar 
triable there, and Pleadings. 3 


Crete 1. ſuper Chart. HE Stewards and Marſpals of the King's Hur 


chi e 28 E. 1. cap. 3. Tag not hold Plea of Freehold, Debt, * Co 
this State | venant or Contract, but only of + Treſpaſs done in the Houſe or Verge 


G «as MLS oo own —Y «@ PIE « « * 


Emendationes Or of Contracts and Covenants when both Parties are of the Houſe, and 
Status Populi the Plea of Treſpaſs ſhall be determined + before the King's Depature frm 
Oc. q _ ” the Verge where the Treſpaſs was committed ; and therefore the Plea thera 
ee ox ſpall be ſpeedy de die in diem: and if the Plea cannot be determined in Tim 


natum eff. 


Bulf. 208. e Plaintiff ſpall (in ſuch Caſe) have recourſe to the Common Law. 


1 6 EN | | 
[-4 in Caſe of Cox y Gray, But Ibid. 211. Fleming Ch. J. ſaid, that this Statute had left their [u- 
| | riſdiction more uncertain than before, and that it is /o doubtfully penn d that the Books very much differ i 


4 the reciting of it, and in this they are faulty; That this Statute is as a Labyrinth; within this Kingdom 
there are many Companies and Societies, and therefore the Law creates a Court for every Juriſdiction, 
That the Court of B. R. and C. B. were formerly Itinerant and Attendant upon the King, as the Mars 
ſhalſea is now, and tho' B. R. be in Certo loco now, yet if the King ſo command, it is Itinerant, and 
may put down all Commiſſions of Oyer and Terminer, but not the Juriſdiction of the Court of Mar 
ſhalſea ; and this was the Reaſon, that ** »o Mrit of Error lay at Common Lacy to reverſe a Judgment giv 
in the Marſhalſea, till the Statute 5 E. 3. cap. 2. tho" it lay then to reverſe Judgments given in all oth 
Courte, as in Ireland, Calice &c. For the Marſhalſea had no Court above it. The Title of the Court 
is Aula Hoſpitii Domini Regis, and not Infra Virgam. And Ibid. 212 ſays, the Scope and 'Purport 
l | is to limit their Juriſdictions, ſo as before this Statute there was a Miſchief, which it intended to 
'4 dreſs; but it is ſo doubtfully penn'd as never was the like, and the <vbole Conftru#ion of this Statute, d 
chiefly reſt upon the Place where the true Comma ought to be, and upon the true Relation of the Words to 7 

all together * No Writ of Error lay, but in Parliament. 10 Rep. 79. b. Arg. in the Caſe of nal 

1 Marſhalſea. The Title of this Statute is, Of the Eſtates [Authority] of Stewards, and of Mar 
4 Mals, and of Pleas, which they ought [Devoient] to hold, [or according to Raſtall, may hold] and how 
2 Inſt. 547,548. And from the Word [Devolent] obſerves, that this Act reſtores and confines this Court tl 
its Right and Juft Juriſdiction, and that it hence appears to be in Affirmance of the Common Las 
and purpoſely made to relieve the Subject againſt the Uſurpations and Incroachments of the Stews! 
and Marſhal. and tho' the Words are general, they are to be underſtood, of the Steward of the Co 
of Marſhalſea of the Houſehold, and not of the Steward of the King's Houſehold. And the Marſi 
is to be underſtood, of the Marſhal of the Houſehold, and ſo the Marſhalſea is to be underſtood of t 
Houſchold, and not of the King's Marſhalſea ; For that belongs to the King's Bench. 10 Re 
74. b.— Vid. pl. 2, $2 4, Action upon this Statute, becauſe the Defendant impleadedt 
Plaintiff in the Marſhalſea for Treſpaſs, where neither the one nor the other «pas of the King's Houſehvl 
And it was agreed by the Juſtices, that for Treſpaſs done within the Verge, the ove or the other ought 
be of the Marſhalſea [Houſehold], and the pleading to the Action in the Marſhalſea is no Eſftopple to f 
Party to ſay after that he was [not] of the King's Houſehold, at the Time &c, Br. Action ſur le Statut 
pl 3 . Cires 10 H. 6. 13.— The Letter of Statute, as to Treſpaſs within the Verge, and ! 
ractice is contrary to this Caſe. Ibid. Marg.—And Br. Juriſdiction, pl. 97. S. C. Brook Ay. — 
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en at it For that it ſeems otherwiſe by the Words of the Statute ; and the Anſwer of the Plaintiff 
to the Action of the Defendant in the Marſhalſea is no Eſtopple in the Court [C. B] to ſay, that he was 
dot de Hoſtel del Roy at the Time of the Action &c.—And Br. Action ſur le Statute, pl. 38. after re- 
hearſing Part of this Statute, he ſays, and ſo ſee of Treſpaſs done wwithin the Verge, as above the Action 
lies there between homſoever, tho they are not in the King's Houſe. —In Treſpaſs one of the Parties 
ought to be of the Houſehold, and if one be it is good; Per Fleming Ch. J Bulf. 212, 213. Trin. 
10 Jac. Cox v. Gray —Fleming Ch. J. ſays, that the only Book to be relied upon is this Caſe of 10 H. 6. 
12. it being a Caſe _ the Statute, and that the Law is there truly taken, that if none of the Parties are 
F the King's Houſehold, the ſame is not to be tried there; For if he owes no Attendance there he ſhall 
not be ſubject to facie uriſdiction. Bulf. 213. in Caſe of Cox v. Gray. Nota, that in this Caſe the 
adges, viz, Croke, Williams and Velverton did agree clearly, that in allActions in the Marſhalſea — 
lues ought to be of the Houſehold, or elſe the Matter is out of their Juriſdiction. But in this Point 
Fleming Ch. J. differed from them; For he 2 that in || Debt, Covenant and Contract Both Par- 
ties ought to be of the Houſehold, but in © Treſpaſs it is ſufficient if one only be, and that in ſuch 
Caſe they have good 9 of the Cauſe. Guod Nota. Bulſ. 213, 214. in Caſe of Cox v. Gray. 
——|| 2 Inſt. 548. S. F. JS. P. 2 Inſt. 548——— Contrary of Debt and Covenant, and therefore 
Quere of Action Upon the Caſe there beteween Strangers upon mp : for it ſeems that this is a Con- 
nact. Br. Action ſur le Starute, pl. 38. cites Lib. Div. Cur.——If an Action be on the Caſe in Na- 
tre of Debt &c. in the Marſhalſca, it ſhall hold Plea thereof; per Fleming Ch. J. Bulſ. 212. Trin. 
10 Jac. in Caſe of Cox v, Gray. 8 e Oy 5 
ho the Act ſpeaks of Tre ſpaſſes generally, yet it is intendible only of Treſpaſſes Yi & Amit, as 
of Battery, or taking away Goods, but not of Quare Clauſum fregit, nor of Treſpaſſes and Zject ment, 
nor of Treſpaſſes apon the Caſe, nor of Detinue, nor of any other Perſonal Action, nor of any real or mixt 
Action, notwithſtanding the general Words of the Statute 33 H. 8. For particular Juriſdictions de- 
ting from the Juriſdiction of the general Courts of the Common Law are ever taken ſtrictly. 

1 Inft. 548. It extends only to Treſpaſs ſimpliciter, and not Treſpaſs ſecundum Druid, and ſo not to 
Action on the Caſe upon Trover and Converſion, as was adjudged in eo Caſe, for which Reaſon 
a [udgment there given was revers d. 10 Rep. 76. a.———bulf. 207. Trin. 10 Jac. Cox v. Grey. 
—— 6 Rep. 20. b. Paſch. 38 Eliz. B. R. Michelborn's Caſe——— The Steward and Marſhal had 
2 Authorities, a General and a Particular; And by Force of their firſt and General Authority, they 

icht have held all Manner of Pleas of the Crown, and of Common Pleas, as well Real and Mixt 
x Perſonal, as appears by divers ancient Precepts of Summons, which they us'd to direct to tlie She- 
riff &c. to cauſe to come before them all Pleas &c. Reſfolv*d-10 Rep. 71. a. b. in the Caſe of the Mar- 
ſhalſea. ———but as to their particular Authority before the ſaid Act, as Judges of the Marſhalſea of the 
King's Houſehold, they, as Judges of this Court, had no Juriſdiction but of Pleas of the Crown, 
and of 3 particular Common Pleas, viz. Debt, Covenant and Treſpaſs Vi & Armis, &c. as in 2 Inſt, 
48. Reſolved 10 Rep. 72. a,———— The General Anthority was at Will only; But the other was 
— Life. 10 Rep. 72. | 8125 5 N 

Error of a Judgment in an Action upon the Caſe hen a Trover in the Marſhalſea, the Trover and 
Converſion being ſuppoſed at Southwark within the Verge, and adjudged for the Plaintiff. The Error 
aſigned was, becauſe none of the Parties were del Hoſtel le Royne, nor living within the Verge. And it 
was thereupon demurred : It was moved, that fur this Cauſe the Judgment was erroneous; For that 
Court cannot hold Pleas betwixt Strangers ; and in Proof thereof was cited a Precedent. Hill. 1 Ed. 4. 
Rot. 47. and the Book of Entries, 278. 10 H. 6. 13. 7 H.6. 31. Popham and Fenner held, that the 
Action well lay; For the Statute of Articuli ſuper Chartas, cap. 155 which ſhews that Treſpaſſes 
mall not be n there, nor Action betwixt others than of the Hoſtel of the King, is intended of 
Treſpaſſes for Land, and not of ſuch Perſonal Atjons. And there be many Precedents, that in all Times 
ſuch Perſonal Actions have been there brought and allowed, But Gaudy doubted thereof. But they 
all held, that if the Action be not determinable there, the Judgment is void; yet Error lies thereof. 
Sd adjournatur. Cro. E. 502. Paſch. 32 Eliz. Rot. 432 Baptiſt v. Michelbourn. 6 Rep 20. b. 
ha Eliz. B. R. Michelbourn's Gale ſays, it was afterwards reſolyed,. that Judgment ſhould be 
reverſed, but inſpecto Recordo non intratur.— — In this Cafe was cited the Caſe of Read v. Pur- 
chaſe, Mich. 32 H. 6. B. R. of Treſpaſs brought in the Marſhalſea, and in Error thereof brought, 
no Error was aſſigned, but only that none of the Parties were of the King's Houſehold, and for that 
Error the Judgment was revers'd. 6 Rep. 20. b. and that with this accords 10 H. 6. 13. 7 H. 6. 3a. 
b. 19 E. 4 8 b. 20 E. 4. 16. b. 22 E. 4. 31.8. C. of Read v. Purchaſe, cited by Croke f. 
Buls. 208. in Caſe of Cox v. Gray, and he ſaid, that the Caſe of Michetbourn was Terminis termi- 
nantibus the very Caſe, the ſame Action, and the ſame Error aſſigu d with that of Cox v. Gray, and 
that the Judgment in Michelbourn's Caſe was reſolved to be reverſed, but the Reverſal not entered on 
the Record. 10 Rep. 77. b. ſays that Michelbourn's Caſe. was adjudged. | 

+ This is not to be underitood of the King's going out of the Bounds of the Tags or his Recreation, 
4 to Hunt, and without any purpoſe to tarry, abide, or make his Repoſe in ſuch Place, his Council 
and Houſehold ſtill continuing where they were; For this is no removing within this 8tatute. But when 
he goes in Progreſs aud his Houſehold gves with him, this is a Removing within this Act. 2 Inſt. 548. 


The * Steward. Hall from henceforth take no Conuſance of Debt or ot her Tho the 
Things but of the People of the ſame Houſe, nor ſhall bold Plea by Obliga- Seward and 
ton made at. the Diftreſs of the {aid Stewards or Marſbals . 450 if any both Judges, 
thing be done contrary to this Att, it ſpall be holden void. / | 


et in this 
raged only is nam'd, becauſe he only was the Man of Law, and therefore had the Direction of 
e Court. 10 Rep. 75. 2. ; | | | TM 
In an Action . this Statute, the Defendant pleaded Nl tie! Record. Br. Action ſur le Star. pl, 
iz. cites ) H. 6 30.—S. F. Br. Record, pl. 192. cites 7 H. 6. 33. Bat Candith oþje-tad that it 15 no 


Plea 


in the Houſe- 


3 o4 TY Marſhal and: Marſhalſea. l 


Plea; For the Ste ward is in a Manner Party, and it is not Reaſon that he ſhould certity ny; 
ſhall be tried by Averment; but durſt not demur, but ſaid that Such Record, and ſued to hate the Rec 


—— 


Hence it And foraſimuc h as heretofore many Felcnies that have been comming 


9838 within the Verge have been unpuniſhed, and all becauſe the Coroners of the 
mon Law County have not been authoriſed to enquire of Felonies done within the Ferps 


the Coroner Hu only the Coroner of the King's Houſe, which never continueth in one Ply, 
of the Coun- by Reaſon whereof, there can be no Trial made in due Manner, nor the Hr. 


15 eee the” lons put in Exigent nor Outlaw'd, nor nothing preſented in the Circuit, th 
within the Which hath been as well to the great Damage of theKing, as to theDiſfturbanys 


von but of his Peace. It is ordained, that from henceforth in Caſe of the Death 1 
the Coroner Men, whereof the Coroner's Office is to make View and Inqueſt, it ſhall be can. 


e manded to the Coroner of the County, that he with the Coroner of the King: 
he took an Houſe ſpall do as belongeth to his Office, and inrol it; and what cannot be jj. 


Indictment termine by the Steward before the King's Departure, ſpall be remitted tu the 
of the Death Common Law, ſo that Exigent, Outlawries, and Preſentments, ſhall be wag, 


of. — thereupon in Eyre, by the Coroner of the County, as {# 1:99 7 other Feloies 
lowable in done out of the Verge ; Howbeit they ſhall not omit, by Reaſon hereof, to nale 
Law, and ſo Attachments freſhly upon the Felonies done. | 
it is if the | 
Coroner of the King's Houſe take an Indictment of the Death of Man out of the Verge, it is void, 
& Coram non 28 And if an Indictment of the Death of a Man, being ſlain out of me Verge, be 
taken before the Coroner of the King's Houſe and the Coroner of the County, and ſo entred of Re. 
cord, it - * ſufficient, becauſe the Coroner of the King's Houſe joined with him, who had no Autho- 
rity. 2 Inſt. 550. | | | 

7 And yet 8 Felony was not diſpuniſhable ; For at this Time it might, after the Remove of the 
King, be inquired of in the King's Bench, if the Bench fat in that County, or before Juſtices of Oyer 
and Terminer &c. or if the Coroner of the Verge had taken an Indictment, tho' the King went out 
of the Verge, yet the Indictment ought to be removed into the King's Bench, for that is the Center 
whereunto. all Records of that Nature do fall, and there the Office might be heard and determined; 
But this Act was made for more ſpeedy Proceeding, for being removed into the King's Bench there 
ought to be 15 Days &c And if a Murder had been committed with the Verge, and the King had re. 
moved before any Indictment taken by the Coroner of the Verge, the Coroner of rhe County might 
have inquired of the ſame at Common Law Ne Maleficia remanerent impunita. 2 Inft. 5 50. 
Of Felonies done within theVerge, the Juriſdiction of the Steward or Marſhal extends but to certain 
ones only, and thoſe again limited to certain particular Perſons. For of ancient Time wy bad + general 
Authoriy as Juſtices in Eyre and as Vice-gerents of the Chief 4 > er of England within the Verge, and then 
they held Plea of all Felonies within the Verge, but that Power is now vaniſh'd. 2 Inſt. 549 —— 
This general Authority vaniſh'd by this Statute. 10 Rep. 73. b ———— 10 Rep. 71. a. 


The whole Z. The Marſhalſea ſhall not hold Plea of Contracts, unleſs as well the 


Coun chat Plaintiff” as the Defendant be of the King's Houſe; tor if it be otherwile 
this Court the Detendant may plead it to the Juriſdiction &c. Br. Action fur le Stu- 
cannot hold Tute, pl. 38. cites Lib. Div. Cur. | 

Plea of Co- wa | 
venauts and Contracts, unleſs both Parties are of the Houſehold, and that all the Matters whereof theſ 
can hold Plea are Treſpaſs, Covenants and Contracts of the Houſchold and within the Verge. Brownl. 
200. in Caſe of Hall and Stanley. | | 


co 


If the Plain- 3. And if the Plaintiff removes out of the King's Service pending thi 


riff be di. Plea, the Detendant may plead it, and ſhall abate rhe Juriſdi&ion and ths 
his Service Plea. Br. Action fur le Statute, pl. 38. cites Lib. Div. Cur. 


hold, his Action is gone; per Fleming Ch. J. Buls. 213. in Caſe of Cox v. Gray. 


S. P. Per 4. Contrary if the Defendant removes out of the King's Service. Br 
J. Bats Ch. Action ſur le Statute, pl. 38. ut ſup. 2 | 

. 3. F. In Debt upon Recovery of Damages before the Marſhal in Action of C. 

venant before the Marihal it is a good Plea, that zone of the Parties were 

of the King's Houſehold at the Time &c. For the Statute de Articuli ſupe! 

Chartas, cap. 3. wills as above, and therefore it is Coram non Judice | 

it be otherwiſe. Br. Action ſur le Statute, pl. 49. cites 6 R. 2. 

If itbeofa 6. 5 E. 3. 2. Pars inde. F. 11, and 10 E. z. Stat. 2. cap. 2. In- 

Thing dove queſts before Steward and the Marſhal of the King's Houſe ſpall b. 

within the taken by Men of the Count by thereabouts, and not by Men of the Ring 


r 

Vi f | ee 
* Houſe, except it be in Contracts, Covenants, or Treſpaſſes, when both Pari®s 
| art 


. — 
o 


and Marſhalfea. J 
JJ7JJ%CCCCCC%CCC%%%%V%VEPC Terror Before The S{eward Fury frat 
ſpall be redreſs'd before the King in his Place. * 8 of * 

2 . * 4B e wie e unty ad- 
ing ; But if of a Matter done vithin the Hon ſe bold, then the Jury ſhall be of the Houſehold ; If 
* Matter where one is of the Houſe and the ether nct, the Trial ſhall be of two Counties; and for 
the Proximity of the County, if one of the Heuſehold be ſu'd for a Treſpaſs done within the Verge, the 
ſury ſhall be of the Verge, but of thoſe within the Houſehold. Per Fleming Ch. J. Buls. 813. in 
aſe of Cox v. Gray. : ering 

5, 10 E. 3. Stat. 2. cap. 3. Where 4 Man will complain bf Errors before 
he Steward and Marſhal, he ſball have a Writ to cauſe the Record to come be- 


fire the King in his Place, and there the Error hall be redreſſed. 
8. 9 R. 7 bagel 1 and 2 of the Holy Church taken in the 
Marſoalſea ſpall pay ſuch Fees as Lay People pay and no more. 3 
8 R. 2 Heal. Iz cap. 3. The PuraGbien of the Steward and Marſhal This was in 
of the King's Houſe foall extend no farther than 12 Miles from the King's „ pre; 
Aging. | | 
40 2 60 4. cap. 23. C. 1. The Fees of the Marſpal of the King's Houſe D406, 
tall be as in Times paſt and no more, viz. for him that cometh in by Capias 549. 
4d. and if he be bailed 2 d. more; of the Defendant in Treſpaſs, that find- 
ah Bail to anſwer the Suit 2d. for every Commitment by Judgment 4d. 
fir every one delivered of Felony, and of a Felon bailed by ze Court, 4d. 
Aud if the Marſhal or his Officers take more, they ſhall loſe their Offices, and 
cy treble Damages to the Party grizved ; and the Party grieved ſhall have 
his Suit before the Steward Y the {ame Court. | "So $i den 
S. 2. Here a Server of Bills Mall take no more than 14. for every Mile 
diſtant from the. Court to the Place where he doth his Office ; but when he 
ſerves a Venire Facias, or a Diſtringas, he ſhall have the Double. If ſuch 
n Officer takes more he /ha/l be impriſoned, make a Fine to the King at 
the Diſcretion of the Steward, and be from thenceforth forejudged the Court. 
11. 15 H. 6. cap. 1. In a Stit commenced before the Steward and Marſha) And in ſuch 
the King's Houſe the Defendant ſhall not be eſtopped to plead, that the Caſe where 
Plaintiff” or he are not of the King's Houſe ; but his Averment thereof ſhall Peder the 
le received notwithſignding any Record of the ſame; Court to be preduced to the not of the 
warrary. | | - Houſehold, 


a and they 
proceed, all is Coram non Judice. Per Fleming Ch. J. Buls. 213. in Cafe of Cox v. / 
12. 33H 8. cap. 12. Enacts, That all the Treaſons, f iſpriſions of Trea- So that theſe 
{ CIS L þ 9 fg I * Ire 1 % $a Tels#,* week OA 
ſons, Murders, fee Blvodlbeds, and" ther malitions Strikings, ne 
by Reaſon whereof 7770 is or ſoa 1 be ſped, which Jhall b e done i a dn of | the Counſellors 
king's Palaces or Houſes Oc. ſhall be inquired, tried, Heard and Aetermiuld, of State, the 
before the Lord Steward of the King's Houſehold for the Time bring, or in his Lord Srew- 
dlſente, before the, Treaſurer and. Comptroller, and Steward of the Marthalſea, _ 2 - of 
any 300 of .themts beret the Steward 30 he one. © ' Convolter, 
5M 5 "FI have no Ju- 
ridiction in theſe Criminal Cauſes, but only within the Circuit of the King's Palace or Houſe. And 


it is to be obſerved, .that this Court of the Marſhalſea of the King's Houſe was, as Books ſpeak, of 


ancient Time inſtituted for tlioſe of the King's Houſe; bur they have iricr6ached beyond their true 
ſurifdiction ; And Standford ſays, that the Steward and Marſhal. before this Act might have heard 
ad determined all Felonies &c. perpetrated within the King's Palace or Houſe. 2 Inſt 549. 

A Robbery was committed in a Towh within the Verge, and this appeared to the Court, yet the ſama 
vas inquired of, heard and determined in B. R. and ſo it may be before Juſtices of Oyer and Ter- 
niver, and Iuſtices of Peace, becauſe their eee general thro”, the whole County; but of 
a 0!ence within the King's Palace, it ſhall be heard and determined accordin to this Act; upon 
which Act this is obſervable; that if a, Man firie in_the King's Palace, where his Royal Perſon is Re- 
fant, unleſs Hood be ſhed, he lofeth not h s Band. E Int: $29. 13 OY UC ASLAMIB - N55) 4 

SIO GN HOLS 48. 64 "8 T3241 | 
13. It was obſerved, that every Act made concerning the Marſhalſea 
either reſtrains or explains their Juriſdiction, and no Act adds any Thing 
to it. 10 SE: 56. a. in the Caſe of the Marſhalſea. | 

14. The Zitle of their Court in Criminal Caſes, as Steward and Marſhal 1 Rep. 71. 
of the Court of Marſhalſea of the King's Houſehold, was Placita Coronæ a. 73. a. 
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8. P. 8 17. A Prohibition was prayed to the Marſhalſea, becauſe they refuſed 
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306 Marſhal and Marſhalſea. 


Aulæ Hoſpri Domini Regis Coram Seneſchallo & Mareſchallo, and alway 
confined ro Felonies done within the Circuit of the King's Hoy. 
hold, the Bounds whereot are made certain by the Statute 33 H. 8. cap 
| 38. 2 Iaſt. $45; [ad | | ATR | 
P. N B. 2321. 15. Actions ought to be attached there where the Court is reſtant ; pe 
(B) S. P.— Fleming Ch. J. Buls. 213. in Caſe of Cox v. Gray: 


But though | Fade - 
the Plea be lawfully begun before the Steward and Marſhal of the King's Houſe within the Verge, and 
before the Plea ended the King removes; Now by this the Plea is thereby diſcontinued, and then the Party mu 
commence his Action at the Common Law, and not within the Verge ; and if he does, the P 

grieved ſhall have his Writ. F. N. B. 241. (D) | arty 


See the Ar- 16. In falſe Impriſonment the Defendant as to all rhe Treſpaſs ex 
umeuts of the Battery, and Impriſonment, and keeping in Priſon, pleaded Not Gul. 
Can ty; And as to that, pleaded that the Marſhals Court is an ancient Cour, 
Serjcants, on 4nd ſo juſtifies, 2 the Plaintiff was the Pledge of J. C. to the Defendan 
Treſpaſs upon the Caſe in à general Indebitatus An 
er. 2Brownl. and thereupon a fudg ment againf C. and thereupon a Capias awarded, 2nd 
0 a Non Inventus returned; and then a Capias . the Pledge [now 
Plaintiff ] according tothe Cuſtom, by Virtue whereof the Plaintiff was takn 
and detained, and traverſes, that he was guilty &c of any impriſoning the 
Plaintiff before ſuch a Day, and avers that they are the ſame Perſons, 
The Plaintiff replied, that neither of the Parties in the ſaid Action, at th 
Time of exhibiting the Bill, was of the Kings Houfhold Sc. The Detendant 
demurred, and the Plaintiff had Judgment. Brownl. 199. Paſch. 9 la. 

Rot. 2289. Hall v. Stanley. | | | 


— 307. to admit a Plea that neither of the Parties were de Hoſpitio Regis, Per 
Ges in Holr Ch. J. this is not the Court mentioned in my Lord Coke's Caſe of 
Caſe of the the Marſhalſea. If the Cauſe of Action ariſe within twelve Miles of 
King v. Ro- London, this Court holds Plea, tho' the Parties are not ae Hoſpitio Regit; 
berts, The Plea is frivolous, and we will not interpoſe. (But Trin. 11 W.;. 
B. R. an Action of * Debt was brought in the Marſhalſea on a Fudemen 
in B. R. and a Prohibition was granted.) 2 Salk, 439. Mich. 10 W. z. 

B. R. Anon. 
18. The Plaintiff declared in the Marſhal's Court upon an Ian 
Computaſſet infra Furisdictionem &c. and had Judgment; It was objected 
that the Account doth not alter the Duty; for that may ariſe in York 
and that no other Conſideration being laid to intitle the Court to any ju- 
riſdiction, the Judgment oughr nor to ſtand ; but it was adjudged, that 
the Account was ſufficient to give the Court FuriſditFion. 8 Mod. 7). bach 
8 Geo. 1123. Spackman v. Huttey. _ 
S. P 2 Salk. 19. A. the Detendant was indifled and acquitted in B. R. and afterwards 
439. Mich. brought an Aid ibu in the Marſhalſea againſt the Proſecutor for a malicius 
3 B. Proſecutlon. A Motion was made to ſtop the Proceedings there, becauſe 
anom, B. R. being poſſelſed of the principal Cauſe may better judge whether 
the Proſecution was malicious or not. It was inſiſted, that Debt lies in 
the Marſhalſea, or any other Court, upon Judgments in the Courts 0 
Weſtminſter. Beſides, the Plaintiſf hath Bail below in this Action, and 
there is a Cuſtom in the Marſbalſea, that the Attorney ſhall anſwer = ſuh 
Bail as he takes, ſo that if the Proceedings ſhonld be ſtaid, the Plaintii 
would loſe that Benefit which he hath below againſt the Attorney, the 
Bail being really worth nothing. And per Cur. upon giving Bail here as 
below, and likewiſe giving good Bail, the Action mutt be ſtaid. 8 Mod. 
307. Mich. 11 Geo. 1. 1725. the King v. Roberts, | 


(B) Matten 
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| (B) Matteis between the Marſhal and the Priſon- 


eſs. 


1 IT was moved that Plaintiff had brought Eſcape againſt Sir J. L. the 

{ Marſhal; and had got Judgment and Execution, but Sir J. L. not 
attending the Court as he ought, Plaintiff could not take him upon the 
Execution ; aud if he were preſent, he doubred it he might rake him, for 
fear the taking, him would be an Eſcape of the Priſoners committed to him, 
and therefore prayed that Sir J. Lenthall might be put out of his Place 
of Marſhal, that ſo he might take him in Execution. Per Glyn Ch. 1 this 
is very miſchievous, let Sir J. ſhew Cauſe Friday next why he ſhould not 


pay the Money. Sty. 415. Mich. 1655. B. R. Plummer v. Sir John Lent- 
ball. | | 


2. Marſhal may take a Bond tobe a true Priſoner, but not to receive or 
take any thing ot Advantage to himſelt, and if he did, the Bond was void 
a: Common Law. Per Holt Ch. J. ſays it was fo adjudged in the Caſe of 
Lenthall v. Cooke. 2 Salk. 438. Mich. 9 W. 3. B. R. Anon. 

3. A Scire Facias was brought againſt the Bail, and a Breach aſſigned 
in this, that the Defendant had not rendered himſelf Priſone Mar Mareſch' 
Domini Regis; Mr. King objected, that it was not good, without going 
on and /aying, coram ipſo Rege exiſtentis ; tor the King has another Mar- 
hal, viz. the Marſhal of the Houſhold, 2 Salk. 439. Mich. 1 Ann. B. R. 
Snow v. Firebraſs. | 
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(C) Matters between the Marſhal and the Plaintiffs. 


1. IT was agreed, that if a Man occupies the Office of Marſhal, be it by 
Right or by Wrong, he ſhall be charged to the King and to the 

1 as Marſhal, of Eſcapes. Br. Forteiture de terre. pl. 27. cites 39 H. 
$2: 

2. Payment to the Marſhal is no Diſcharge to the Plaintiff at whoſe 2 Jo. g;. S. 
duit Detendant was in Execution, and the Defendant may have Remedy © 
2ainſt the Marſhal to recover his Money again. Per two Juſtices againſt 
one. 2 Mod. 214. Paſch. 29 Car. 2. B. R. Taylor v. Baker. | 

3. 8&9 9 W. z. cap. 27.8. 2. Every Perſon obtainiag Fudgment in any TheMarſhal 
Aion of Eſcape againſt the Marſbal or Warden, or their Deputies, ſhall having ſuf- 
bave not only the Remedies already byLaw allowed, but the Fudges of the Courts f = ot oa 4 
where ſuch Fudg ment ſball be obtained (upon Oath made ty the Perſons ob- Nds Judg- 
laming ſuch Fudgment, that the ſame was oltained without Fraud or Co- ment agai 
Un, and that the Debt of the Priſoncr making ſuch Eſcape was a true and bim for 
real Debt and unſatisfied) ſhall, upon Mction, ſequeſter the Profits of the ++ 1 Sogn 
Ofice of Marſhal and Warden, or ſu much thereof as they ſhall think fit, and a8 made in 
apply the ſame towards Satisfaction of the Debt due from the Priſoner who eſca- the Credi- 


ped, together with all Cofts and Damages recovered. | tor's Behalf 
the Profitsof the King's Bench Priſon towards Payment of the ſaid Debt; Bur this was oppoſed by the 
Alignees of Boulter's Mortgage, {mentioned in the Act Inf. S. 19.] becauſe there was yet due to them 
14500 l. for Principal and Intereſt, and that if the Plaintiff would diſcharge the Debt, he might take 
the Profits of the Priſon to ſatisfy his Debt. Whereupon it was moved, that an Account might be ta- 
en of what was due on that Mo ge at the time that Act was made: For it extends to no further Sum 
ran what cv then due, and har Fog fits were received by the Aſſignees, or might have been re- 
celyed by them without wilful Default, And the ſame was granted accordingly. $ Mod. 3 50. Paſch. 
i Geo. 1. 1726. Wilſon v. Machin. 1 5 | 
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od \ | Maſter and Servant. 


2 If the Marſhal or Warden, or their Deputies, ſue forth any Writ of 
Error in any Attion of Eſcape, ſuch Marſhal or Warden Ec. fhall put in ſyecig) 
Bail. , | 
S. 4. If any Marſhal Sc. ſhall take any Rewar or Security to permit am 
Eſcape, and fhall be convicted, the ſaid Marſhal Ec. ſhall forfeit 500 J. 45 
his Office, and be for ever incapable of executing ſuch Office. „ 
S. 8. If the Marſhal Sc. ſhall, after one Day's Notice in Writing, refuſe 
to ſhew any Priſoner in Execution o the Creditor at whoſe Suit ſuch Prijyyy 
was charged, or to his Attorney, ſuch Refuſal ſhall be adjudged an 
Eſcape. Ne 
5 It any Perſon deſiring to charge any Perſon with any Action or Eu. 
: cution ſpall deſire to be informed by the Marſhal Sc. whether ſuch Perſa 
be a Priſoner in his Cuſtody or not, the ſaid Marſhal &c. ſhall give a Ng 
| thereof tothe Perſon requeſting or his Attorney upon Demand at his Offi, 
+ or in Default thereof eee 5ol. and if ſuch Marſhal Ec. give a Ni 
| that ſuch Perſon is an attual Priſoner in his Cufiody, ſuch Note ſpall be ſafe 
ficient Evidence that ſich Perſon was a Priſoner. e 
#1 | S. 11. Office of Marſhal and Warden of the Kings Bench and Fleet ſpall i 
| executed by thoſe who have the Inheritance of the ſaid Priſons, or by their De. 
| | puties, for whom the Marſhal and Marden tobe anſwerable Sc. and the Pro. 
fits and Inheritances of the ſaid ſeveral Offices ſball be ſequeſtered, ſeized, 9 
extended to make Satisfaction for ſuch Forfeitures, Eſcapes aud Miſdemeanys 
reſpettively, as if permitted, ſuffered, or committed by the Perſon or Perſms 
themſelves, or either of them, in whom the reſpective Inheritances of the ſqil 
Priſons ſhall then be. ht 
F. 16. The Penalties in this Ads not particularly diſpoſe of ball! go me 
half to his Majeſty, and the other half to him that will ſue for the ſame. 


— 


4 | F. 19. Nothing in this Act ſhall leſſen any Security 1 Money made out 
4 of the Office of Marſhal of King's Bench by William J 


N ) athall Eſq; to SW” 
1 * See the Fohn Cutler, or to Eumum* Boulter Eſq; Executor of Sir Fohn- Cutler, or 8" 
210 Note on pl. 3. ſulhject the ſaid Office, or the Perſens in whom the ſame ſhall be veſted, to an j 


| | f the Forfeitures in this At contained, other than ſuch as they.are Jiablet 
BY efore, until ſach Money be paid. 
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Maſter and Servant. 
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(A) Maſter and Servant. With reſt ect to others. Maier 
chargeable for what Att of Servant. 


| D. 161. pl. 1. ING E. 6. fold a Quantity of Lead to Renagre, and appointed th 
Fi * Tm 4 N Ld. North, who was then Chancellor of his Court of Augmentd 
1 tions, to take Bond for Payment of the Money. The Ld. North appoints 
one Benger, who was his Clerk, to take the Bond, which was done, wat 
delivered it to the Lord,- and he delivered it back again ro his Clerk, 11 
order to ſend ir to the Clerk of the Court of Augmentarions. Benge 
ſuppreſſed this Bond; and it was the Opinion ot all the Judges of England 
that the Lord North was chargeable to the King, becauſe the Potlelhal 
of the Bond by his Servant, and by his Order, was his own Poſſeſſon. 
Mod. 323. cites Dy. 161. . bf 
D. 238. b. 2. $0 where an Officer of the Cuftoms made 4 Deputy, who concealed # 
*] pl. 38. Paſch. Dues, and the Maiter, being ignorant of rhe Concealment, certified 
. 1 Cuſtoms of that part of the Revenue into the Exchequer upon . 
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3 Maſter and Servant. 309 


«as adjudged to be anſwerable for this Concealment of his Servant. 3 Mod. 

23. per Cur. in Caſe of Boſon v. Sandford cites Dy. 238. b. | 

g * 5 where the Leſſor was bound that the Leſſee ſhould quietly enjoy, and 4 Le 123. 

it was found that his Servant by his Command, and he being preſent, enter- lf. 249. 

4, this was held to be a Breach of the Condition; For rhe Maſter was — 

the principal Treſpaſſor. 3 Mod, 323. ut ſup. cites 4 Le. 123. Carman. v. 
| | Browning. 
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(A 2) Maſter and Servant, with reſpect to others. Maſ- 
ter chargeable for what Debts contracted - by Ser- 
vant, | | 


. PHE ny known pawns an Ox for Corn which comes to the Maſe 
ter's Uſe, and agreed, that if he does not pay ſo much for the 
Corn ſuch a Day, that the Pawnee ſhould keep rhe Ox. The Maſter 
cannot 2 the Ox if the Money is not paid. Arg. Pl. C. 11. b. cites 
27 Aſl. pl. 8. | TEES 
£ It Buyer, Surveyor, or Clerk of the Market buys Stuff” to the Uſe of So it ſeems 
th King, Debt lies not againſt him, by award; but ſhall Sue to the King, where my 
for he is Debtor ; but it was a that if he rereives Money of the Kin MAT 
after Upon his Account tor this Debt, then he is Debror ; qure, : to buy Stuff 
ws he was not Debtor at firſt ; nevertheleſs it ſeems that Action of Account to my Uſe. 
les againſt him. Br. Contract &c. pl. 40. cites 11 H. 4. 28 Br. Contract 
3. In Debt it a Man ſends his Servant to buy certain s, or his Fac. Sc. Pl. 4 
vr, or Attorney to buy Merchandize for him, and he buys &c, the Maſ- So it is in 
ter ſhall be charged, 7ho* the Goods never come to his Hands and tho' the all the Edi- 
Mafter has no Notice of it ; and the Maſter cannot countermand it without 7 Hrs 
Notice given to the“ Servant, Artorney or Factor; per Pigot and Fairfax. only Notice 
pr, Contract &c. pl. 24. cites 8 E. 4. 11. | . gee iven &c.) 
4. If a Purveyor, Factor, or Servant makes Contract for fat Beaſts for a and ſays nat 
certain Sum of Money, and gives a Note of the Receipt of the Beaſts to the o whon. 
L/e of the Sovereign, or Maſter, and allo by the ſame Bill obliges himſelf fr  _ 
the Payment at a Day certain, but does not ſeal the Bill; this is no ſuch 
Contract as will charge the Purveyor or Servant by Action of Debt count- 
Ing upon a Buying, but Action upon the Caſe will ſerve in this Caſe up- 
n an Aſſumpſit. D. 230, b. pl. 56. Trin. 6 Eliz. Alford v. Eglesfield. 
5. The Maſter delivered 7 — to his Servant zo provide Vittuals; the Bit if a 
Servant ** them in his Maſter's Name, but did not pay for them; an Ac- Maſter for- 


ton was brought qui the Maſter, who would have waged his Law, #4 4 _ 
but the Court held he could not ſafely do it, becauſe the Victuals came —＋ 


o his Uſe, and therefore he is chargable, and mutt take his Remedy a- ne, his 
gainſt his Servant. Brownl. 64. Paſch. 11 Jac, Sir H. Dock wray's Caſe, Servant pays 


| 27 © WET 04 10H HE: for them, 1n 
ſich Caſe, if the Tradeſman delivers Wares, the Maſter may ſafely wage his Law. Brownl. 64. cites it 
sxudped in Sir Henry Compron's Caſe, {1 . '- 3” NS. 


6. Contral? of Servant may enure to the diſadvantage of the Maſter, and 
t may enure to his Advantage; but in both Caſes Maſter muft agree; per 
wo]. 2 Roll. R. 200. Hill. 20 Jac, B. R. Truſwell v. Middleron. — 
And it muſt be pleaded ſpecially. Ibid. at ods t; bin 

7. If my Baily 4 my Manor buy Cattel to flock my Ground, I ſhall be 
chargeable in an Action of Debt; and if my Bailiff ſel] Corn or Cattel, 
| hall have an Action of Debt for the Money; For what/bever comes unit h. 
" the Compals of the Servant s Service, I ſhall be chargeable with, and 
likewiſe ſhall have Advantage of the ſame; per Doderidge J. Godb, 361. 
Hin. 2x Jac, B. R. in Caſe of Seignior v. Walmer. r 

ts Ss. e e 8. If 
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by gives him oy Money; per Holt. 3 Salk. 234. Paſch. 9 W. 3. B. R. Boulton v. Arleſdon.——Cumb; 


 #reſs, the ſhall be puniſhed and not the Maſter; becauſe the Commandment of the 
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Maſter and Ser vant. 
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The C 3. If I give my Servant Money and he buyes on Tru T ſhall not ang 
was, the De- ſor What he buyes on Truſt; but if I/ ſometimes on T. ruſt, or pe dom 
.2.B.R | 


fendant in- 1 x: 128 . b 1 

2rufted his I ſhall anſwer; 175 Wild J. 3 Keb. 625. Paſch. 28 Car. 2. April 
Servant o 17. Southby V. iſeman. * N 

buy Proviſions © | | | n 1 | | | 
and paid every Saturday-Night upon the Seryants Note; Per Cir. the Defendant is to be charged; For he 
was Debtor all the Week long; But if he had always given Money beforehand for the Week, it had been 
otherwiſe ; and Judgment for the Plaintiff, Niſi. Ibid. 630. April 25. S. C. | 


9. A Merchant in the Country has a Factor in London, and ſends up t 
his Factor to buy ſeveral Goods to ſend to his Correſpondent beyond Se. 
the Factor buys Goods of ſeveral Perſons, and then becomes inſolvent, 
and Actions are brought againſt this Merchant for thoſe Goods; and the 
Jury found a Verdict for the Defendant upon this Diverſity, viz. whers 
the Merchant orders his Factor to buy Goods of any particular Perſon, there 
the Merchant is Debtor, and not the Factor; but where he gives a general 
Order to buy Goods, there the Factor is Debtor, and not the Merchant 
Buckley's Caſe when Pemberton was Ch. J. upon a Trial at Niki Prius 1 
London by a Jury of Merchants. 2 L. P. R. 194. 


9 — 


10. If a Servant ſually employ' d to pawn Goods for his Maſter, or to byy. 
» row Money for him, borrows of me, or pawns his Maſter's Goods to 
me for Money, I ſhall maintain Debt againſt the Maſter thereupon; pe 
Holt Ch. J. 12 Mod. 564. Mich. 13 W. 3. at Niſi Prius. 
So where a 11. Maſter uſed to give his Servant Money every Saturday to detray 
28 A the Charges of the foregoing Week; the Servant kept the Money ; yet by 
ay 9:4” Holt Ch. J. the Matter is able. 3 Salk. 234. Sir Robert Weyland\ 
eu and Cale. | | nt. 
akes u £ | bes 
Things in his Maſter's Name but for his own Uſe, the Maſter is liable; but not where the Maſter uſual. 


51. S. P. ow. 95. Anon. S. P.— But where the Maſter gives the Servant Money to buy Goods! 
107 him, and he converts it to his own Uſe, and buys the Goods upon Tick, yet the Maſter is liable; ſo 
as the Goods come to the Maſter's Uſe, otherwiſe not. 3 Salk. 234.—Cumb. 451. Boulton v. Hilleſden 8. 
” py Ch. J. cites it as Sir Robert Wiſeman's Caſe.—2 Vern. 643. Speering v. Degrave, Galway & 


But where 12. A Note under the Hand of Apprentice fhall bind his Maſter where heit 
he is not al- allowed to deliver out Notes, tho? the Money 1s never applyed to the 
accuſtomed to ers re. 3 23. | 1 

Notes, there his Note ſhall not bind the Maſter, unleſs the 3 applyed to the Maſter's Uſe; pet 
_-_ 3 2 in Caſe of Boulton v. Arlesdon.— Or the er conſents afterwards... Cumb. 450. 
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(B) Maſter chargeable for what Damage done by the Servant. 

I. I I command my Servant to diſſeiſe J. S. and he diſſeiſes him with 

Force, I thall be attainted q the Felony ; Otherwiſe where the Aſſen 

is only Subſequent. Arg. 2 Roll. R. 27. cites 2 H. ). If, 

But if the 2. If the Lord diſtrains his Tenant by his Servant, and rhe Maſter 

Servant a- converts the Diſtreſs to his own Uſe, the Maſter ſhall be 8 and the 

buſes the Diſ- Servant not; and if the Servants converts the Diſtreſs to his own Uſe, he 

lk fall Maſter was lawful. Kelw, 89. b. pl. 12. Hill. 22 H. 7. 

Fig 3 —— Where a Servant takes a Sheep for an Amerciament and thie Maſter aprees he 18 
equally liable to Treſpaſs as the Servant, and both are liable. Clayt. 5. cites 9 Car. t. Water's Caſe. 


3. IfI have a Servant who is my Merchant and he goes to the Fair wil 
an unſound Horſe, or other Merchandizes, and ſells them, the Vendee can * 
b ' | n 
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- Action againſt me; but — Martin, if 1 command him to fell the 
Horſe to auy purtitular erſon in certain, it ſeems otherwiſe. Arg. 
rridgm. 128. cires Doctor and Student 13383. T 
4 Where a Maſter ſends his Servant to do an * unlawful Act, he ſhall A where 
awer for him if he miſtakes in doing the Alt; bat where he ſends him 27 42 
TY Jafl A, thete, if he miſtakes, rhe Maſter ſhall not anſwer ; pet , ie gc 
popham h. J. Mo. 776. Paſch. 3 Jac. Waltham v. Mulgar. | ＋ Letters 
| of Marque, to 


ule the Goods of the Spaniards, who were then Enemies to the Queen; and the Sailors againſt his ] )irec- 
tion took a French Skip, the French then — Ho Alliance with us; and thereupon they ſued in the 
Court of Admiralty, for Reſtitution of their Goods. Moor. 776. Paſch. 3 Jac. Waltham Mulgar.— 
#8, P. Mo. 786. Mich. 4. ac. Lady Ruſſel v. Earl of Nottingham ———S. P. Poph. 143. Arg. cites 
u E. 4 6—2 Roll. R. 27. Arg. S. P. 3 | | 


_- 


5. A. and B. affirming themſelves to be Servants to the Deputy Aulneger 
mnpacked a Parcel of Drapery belonging to J. S. pretending to ſearch tor 
certain Stuffs called New Drapery, and laid it in the Dirt, whereby the 
Goods became Unſaleable. It was agreed that if they as Servants to the 
Deputy without his Precedent Appointment do ſeize the Plaintiff's Goods 
nd their Maſter approves the Seizure, tho' they without his Conſent abuſe 
th Goods, yer their Maſter is a Treſpaſſor ab Initio. And tho' the firſt 
&izure be admitted lawtul, yet the Abuling makes the original Seizure 
wrongful, and "Treſpaſs lies; and tho the Maſter did not appoint. or was 
ſrivy to the Abuſe, yet he ſhall anſwer Damages. Lane. go. Hill. 8 Jac. 
inthe Exchequer.” Gibſon's Caſe. _ _ Le Og Wweadss $i. 

6. Servant driving unruly Horſes in Lincoln's- Inn Fields to break them Vent. 295- 
fr the Coach hurt a Man paſſing by, and Caſe is 1 againſt Maſter, S. C. but no 
(tho' abſent) and Servant, and held good; For it ſhalll be intended that the N 
Maſter ſent the Servant to train the Horſes, 2 Lev. 172. Trin. 28 Car. 2. ofthe Maſter. 
B R. Michel v. Alleftree, Mel 4. £039.40 Sig; 0 

7. If I command my Servants to do a Jawful Af, as in this Caſe t pull 
ion. a little Wooden Houſe.(wherein the Plaintiff vas and would not come 
our, and which was carried upon W heels into the Land to trick the De- 
kndant our of Poſibtſion) and bid them take Care 5 Hurt not the Plaintiff; 
hut in doing this my Servants wound the Plaintiff-; in Treſpaſs of Atlaulr 
ad wounding I may plead Not Guilty, and Se this in Evidence; for 
ut I was not Guilty of the wounding, and the pulling. down rhe Houſe 
len d; per three J. Skin. 228. Hill. 36 & 3) Car. 2. H. R. 

Kingſton v. Booth. = 1 * 5 3 3 5 

8. The Reaſon Why a Principal ſhall Anſwer for his Deputy is, becauſe 
8 he as Pau it Fs Fork 0 him in, ſo he has Power to put him out, 
without ſhe wing any Cauſe; and that, tho? he had expreſsly given him 
n Eſate for Life in the Deputation; per Holt Ch. J. 12 Mod: 488, 489. 
kd cites, Hab. rz. and Mo. $66.20 H6 344... 0 I, 

9. 'Fho? F am not bound by the Act of © Niger in any Cafe, yet if 
y Servant dot any Thing prejudicial to another'tr ſhalt bind me; where 
may be preſumed he acts by my Authority being about my 1 ; per 
alt Ch. J. Cumb. 459. Mich. W. 3. B. R. in Caſe of Turbervill v. Stamp. RT 

10. No Maſter is chargable with the Acts of his Servant but when he So that the 
"Fs in Execution: f the Authority given by his Maſter, and then the Act Maſter of a 
i! the Servant is the Act of the Maſter. 1 Salk; 282; Mich 10 W. 3. Sage Ga 
liddleron v. Fowler. Cee > 8 
che Driver, unleſs the Maſter takes a Price for the Carriage of the Good x Salk. 282. Bag. 

s Arg. S. F. and Judganent accordingly,-in Cafe of Scutßern v. How - Brown 176. ue v. 


Nanman 8:2; 


11, In an Action on the Caſe for a Deceit the Plaintiff ſer forth, that 

 oug t ſeverat Pateels of S#k- for”... .. Silk, whereas it was another 

Un? of Silk; and tliat the Defendant wel? knveing th Deceit ſold it him 

r...... . Silk, On Trial it appeared that there was no actual Deceit in 

e Defendant who was the Merchant, but that it was in his Factor beyond 
* ” 
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312 Maſter and Servant. 
Sea; and the Doubt was, if this Deceit could charge the Merchant > ;., 
1 t? and 
| Holt Ch. J was of Opinion, that the Merchant was anſwerable for the De. 
f ceit of his Factor, tho not Criminaliter, yet Civiliter ; For ſeeing ſomebod 
| muſt be a Loſer by this Deceit, it is more Reaſon that he who emplo . 
and puts a Truſt and Confidence in the Deceiver ſhould be a Loſer . 
Stranger; and thereupon the Plaintiff had a Verdict. 1 Salk; 289. Co. 
| ram Holt Ch. J. at Niſi Prius. Hern v. Nichols. 
As if my 4 I2. Maſter : Kar for the Neglect of his Servant, but not for the 
Servant con- * cgilful Wrong of him. 2 Salk 441. Mich. 1 35 | 
n if T4 28 44 ich. 10 W. 3. Jones v. Hart. 
Will chaſe my Cattle into another's Soil, I ſhall not he puniſhed ; otherwiſe it is where my Cattle «(:,, 
into another's Soil. Br. Treſpaſs pl. 435. cites 13 H. 7. 15.—S. P. For he does this of his oun WIe 
without any ſuch Warrant from me. Arg. Poph. 143. cites 8. C. For by the Voluntary putti 
in of the Beaſts there without my aſſent he gains a ſpecial Property for the Time, and to this Purpoſe the 
are his Beaſts. See "Treſpaſs (Q) pl. 1. cites 12 H. 7. Kell. 3. b. + S. P. Arg. Hard. "Va" tay 
if he takes 7. 7 cohere none is due. Ibid. cites 44 E. 3. 20. Or ſets a Dog on to bite a Man. Ibid. 1 
13 H. 7. 15. D. 29. a. | 
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(0) Maſter. io ſhall be faid a Myſter to be chargeatl 


"A Ailiffs of a Sheriff ſerved an Execution in Breach of an Injun8im 

and finding Money hid in the Houſe carried it away; the Plain: 
tiff at Law was ordered to make Satisfaction; per Lord North in Aﬀirm- 
ance of an Order by Lord Nottingham. Vern. 207. Mich. 1683. Childerns 


F <p | 
$ Cow 2. Whoever employs another is anſwerable for him, and undertakes for 
102.5.C.&P. his Care to all that make Uſe of him. 2 Salk. 440. Mich. 1 W. & M. 


B. R. in Caſe of Boſon v. Sandford. 
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(D ) Maſter. Bound by what Acis, or Conſent of Servant 
YRTHERE a Bailiff known, and who has uſed 10 ſell his Maſter" 


Br. NN 1. . 
&c. p i., | 2 Hor Lis : s 
pred, Beaſts at weir To — 19 16 of _ Maſters without ſpecial 
And if be Warrant, this is a good Sale. Br. Treſpaſs, pl. 245. cites 27 Alf. 5. \ 
dees the 24” ey 1 | : „ C 
1 of his Maſter for Corn <phich comes to the Uſe of bis Maſter, this is good; and Treſpaſs does not li 0 
for the —_— nor can he retake them; and becauſe he retook, therefore the other recovered. | the 2 
Maſter by Writ of Treſpaſs. Br. Treſpaſs, pl. 245. cites 27 Aſſ. 3. Br. Contract &c. pl. 21. cites | 
S. C.- Br. Pledges pl. 16. cites S. C. . | e 8 
So where the 2. An Aſſump/it of the Servant by the 8 the Mafter, ſtall | p 
Servant bind the Maſter, and is his Aſſumpſit. Godb. 361. Trin. 21 Jac. B. R. | 
promiſethfor : ; 33 ; Aff | EK. ga be 
the Maſter, Seignior v. Wol mer. cites 27 Aſſ. 85 | 8 
that the Maſ- TD | | | 
ya ſball 6 to ſue &Cc. and ſhall by ſuch aDay deliver to the Defendant he Obligation, &c. and the Defen· ag 
dant promiſed to pay the Money at ſach a Day ; and the Maſter n thereof agreeth to it, !! Pe 
is now the Promiſe of the Maſter ab initio, for it is included in his Authority that he ſhould agree, ibi 
compound &c. and he hath Power to make a Promiſe; per Doderidge J. Godb. 361. Trin. 21 Jac B 
R. in Caſe of Seignior v. Wolmer. | 7 5 th 
| ; ; | t 
3. If a Servant of a Mercer, Draper, Taverner, and ſuch like, who 14% . 


des me Sill, Cloth, or Witt, 


Br. Contra | T X Authority to ſell thoſe Goods of his Maſters, 5 | 1 
Areals. &. it is good; for he has Authority to ſell. Br. Treſpaſs, pl. 295. eites | 
but Brooke E. 4 4 _ 3 | | 


makes a of | = | PII | 
quare and ſays, Authority to ſell is no Authority to give. ——Contrary of the Gift of another Serv 

who is not appointed to ſell. Br. Treſpaſs, pl. 295. Cites a E. 44.“ 4; a Shepherd cc. Br Con- 
tract Sc. pl. 38. cites S. C. We ee r * p 


11 
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” 


. 


— AT 2, 7 | | 9 

4 An Ejecf ment brought for the Manor of P. It was held per Cur. that 
the Conſent of the Servant in the Abſence, of him that is poſſeſſed of che 
Term, ſhall act cut his Maſter of the Peſſeſſton; becauſe the Servant has no 
Intereſt in the Land. Brownl. 133. Paſch. . Jac. Maſon v. Stretcher. 
F. If a Servant ſelleth a Horſe with Warranty it is the Sale and Contract S. P. and be- 


of the Maſter, but it is the Warranty of the Servant, unleſs the Maſter cauſe it isthe 


. . * | 1 ö , W 
iveth him Authority to warrant it; For a Warranty is void which is not * «x - Ag 


made and annexed to the Contract, but there it is the Warranty of the it is not good; 
Servant, and the Contract of the Ma ſter ; but if the Mafter do * agree un- per Dode- 

fo it after, it ſhall be ſaid that he did agree to it ab Initio; per Doderidge — Til 7 
J. Godb. 361. Trin. 21 Jac. B. R. in Caſe of Seignior v. Wolmer. » Roll 276. 

| a 4 * Ht 2 "Bk \Caſe'o 

Truſwell v. Middleton, cites 11 E. 4—-* As where a Servant doth a 27 to the Uſe of his Maſ- 
ter, the Maſter not knowing of it, and then the Servant makes a Leaſe for Years, and then the Maſter 
agrees, the Maſter ſhall not avoid the Leaſe for Years ; for now he is in by Reaſon of his Agreement, 
ab Initio; per Doderidge J. Godb. 361. Trin. 21 Jac. B. R. in Caſe of Seignior v. Woliner. 


6. Debtor of the Maſter promiſes the Servant, if he will diſcharge the Debt 
due to the Maſter, that he will expend double the Sum for the Benefit of 
the Servant (the Plaintiff); adjudged an illegal Conſideration ; For a Ser- 
yant cannot diſcharge a Debt due to the Maſter, 2 Lev. 161. Hill. 27 & 

28 Car. 2. B. R. Harvey v. Gibbon. N 

J. A. ſent his Servant to receive a gol. Note of. B. - B. went with the 6 Mod. 36. 
Servant to C's Shop, who indorſed off 50 l. from a Note B. had upon him, and Mich. 2 
ave 4's Servant a Note of 5ol. upon D. a Goldſmith. The next Day the Ann. B. R. 
Rn carried the Note to D. D. refuſed Payment, and that Day broke. 3 8 
Upon this the Note was ſent back to C. who refuſed Payment ; whereupon a Receiver 
the Action was brought. It was held per Cur. 1. That this was Money to the Uſe 
received by C. And 2. That the Act of a Servant ſhall t bind his Maſter un- — A. 11 
kſs he acts by Authority of his Maſter ; And thereſore if a Maſter ſends _ +," 
his Servant to receive Money, and tae Servant inſtead of Money takes a BR. in Caſe 
Bill, and the Maſter, as ſoon as told thereof, diſagrees, he is not bound by of Thorold 
this Payment. Bur Acguieſcence, or any ſmall Matter, will be Proof of the v. Smith. 
Maſter's Conſent, and chat will make the Act of the Servant the Act of the 
Maſter. 2 Salk. 442. Hill. 2 Annæ. B. R. Ward v. Evans. . 

8. J. S. being indebted to A. in 100 L A. ſent his Servant ts receive the S. C. Holt's 
Money, who takes a Note of a Goldſmith upon F- S. and gives a Receipt for 71 462, 
the Money ; J. S. breaks within a Week aſter; It was infiſted, that the 44 works oh 
Krvant had mw Authority to receive any thing but Money, and conſequently of any othen 
could not diſcharge the Debt upon receiving the Bill; and of this Opini- Book. 
on Holt Ch. J. and Powel J. ſeemed to be, but that if the Servant had 
at other times received Bills for his Maſter, it would be an Authority to 
this Purpoſe; but that this was proper Matter of Evidence, being the con- 
ſtant Practice of the World, and that upon A's asking his Servant what 
was done, and he telling him he had received ſuch a Note, it is a ſtron 
Preſumption that A. approved of it, or elſe that he would have ſent it 
back again. And Holt at another Day propoſed a new Trial, whether the 
Servant had Power to receive a Bill and give a Receipt? And this was 
agreed to; And he faid, that in this Caſe the Receipt of a Servant that has 
tower, is the Receipt of the Maſter: 11 Mod. JT. Paſch. 5 Ann. and 


* 


ibid. 8). Trin. 5 Ann, B. R. Sir Cha. Thorold v. Smith. © © | 
9. A. ſent his Servant (who had been wſed to tranſalt Affairs of that Na- In this Caſe 
ture for him) on Saturday Morning with | a Note drawn on C. with Orders were cited 
v ret from C. either Bank=-Bills or Money and turn them into Exchequer — _ of 
Notes ; But the Servant having other Buſineſs of his Maſter s, and to Spang. and 
ve the going to C. goes to B. and gets of him a Bank Bill for C's Note, and Tankey v. 
nveſted it in Exchequer Notes, which he brought to A, not letting him know Watts, and 
but that he had gone to C. Upoo the Monday \following C. failed; The - ; wed 
Queſtion was, Whether B. or A.' ſhould bear the Loſs? Parkes Ch. J. who ang ny: 
tried the Cauſe was firſt of Opinion chat the Loſs Thould fall upon B. be- Difference 


muſe the Servant acted dire#ly contrary to his Maſter s Orders; and B. by, was obſerv- 
= | n mann 
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314 Maker and Servant. 


wem, mar furniſhing the Servant with a Bank Bill, did the Maſter no Service 
, theſ Caſes all; For had B. not done it, the Servant. muſt in Obedience to A's Orders 
5 e have gone and received the Money himſelf from C. and cited the Caſe af 
ter's Ce as in Mut d U. Evans inte But one of the Jar * informing his Lordihip 
this Cafe the that he took the Practice to be otherwiſe, Becauſe, whether. a Servan;, 


And tha i, ho was ſed to ad, upin the Credit of his Maſter, went againſt the Ore, 


{ome of thoſe ¶ his Maſter or not, Was 4 Fall which cc not be known to a third Pg. 


- 


' Caſes there ſon, His Lor ip quitted his Opinion; And the Matzer being af 
Opinion 


was a prior wards moved in B. R. by his Direction, the Court were all of ( 
Debt which that the Maſtet was chargeable, and he only. 10 Mod. 109. at Nig pr. 


not in the us, Guildhall ; And Mich. 11 Ann. B. R. Nickſon v. Brohan. 


pteſent Caſe. 


And the Caſe of Monk and C lapton was alſo cited, where the A& of a Seruant obouph wit P! 
bound bis Maſter by Reaſon of the former Credit given him in his Maſter's Service, the other nar —.— 


that he was diſcharged. Ibid. 1 10, 111 For a Servant by tranſating A fairs for his Maſter deri ng 
general Authority and Credit from him, which cannot be determined for a Time by any B 


L cular Oy. 
ders or Inſtructions; For none but the Maſter and Servant can be privy to them, and ſo there could ho 


no dealing with any but the Maſter. 10 Med. 110. Mich. 11 Ann. B. R. in Caſe of Nickſon ; 
Brohan. 445 „ 9113- | 1 525 | 
10. An Ozwner of Land was bound. by The Agreement of his Bailiff fi 
incloſing a Common, he having acquzeſeed for 30 Tears. MS. Tab. cites 

March 1920. Tu fton v. Wentworth. | 
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E) What A of the Seruant hall be {aid the f 
en 


15 Elivery by the Servant, by the Order and in the Preſence of the Ma- 

Y ter, of Money '&c. to another Perſon is the Delivery of the 
Matter, and not of the Servant; Per two Juſtices againſt one, and one 
doubring. Cro. J. 61g. Trin. 40 Eliz. B. R. Hewer v. Bartholemew. 
Upon Evidence the Cafe was thus; A. had three ſeveral Cloſes, iſ. 
Arable, 2d. Paſture, 3d. Meadow; B. pretends a Right to all, and en- 
ters, and makes a Leaſe of all totry the Title. The Servants of A. wit 
Carts about their Maſter's Buſineſs enter into one of the Cloſes; and by | 
the Court that is an Ejectment of all, altho there be act any LProdf ef the 
Command by their Maſter. Noy. y. Trin. 22 Jac. B. R. Cally v. Fiſh. 
3. A Servant had Power to draw Bills of Exchange. in his Maſters 
Name, and after is turned out of the Service; Per Holt, if he draws.aBill in ſo 
little time after, that the World cannot take Notice of his being out of 
Service, or if he were a long time out of his Service, but that kept ſo ſe 
cret that the World cannot take Notice of it, the Bill in thoſe Caſes ſba 
bind the Maſter. 12 Mod. 346. Mich, 1.x. W. 3. ener Harriſon. | 
4. Mr. Mildmay Agent to the York Buildings Company, 'refiding in 
Scotland, drew a Bill of .Exchange in Favour of J. S. on their Caſbie it 
London, which Bill run thus; 70 F. B. Caſhier to the honourable 66 
vernor and Aſſiſtants of the Vork Buildings Company at their "Hoke in 
Wincheſter Street. Sir, pray. pay 0 F. S. or his Order 200 l. and plat i 
to the Account f the Coindany for Vaiue received as per Advice by you 
humble Servant Charles Mildmay. The Letter of Advice referred to 

directed to the Governgr and Company informing them of the Draught 

he had made upon Mr. ]. B. in Favour, of J. S. (but it did at. appear to ba dle 

ü uſual Method of drating Bills on the Company; F. -B. accepted the Bill g. 


weraily, viz. accepted F. B. And if this Acceptance ſhould charge him 1 
his own Right, was the Queſtion? Which was ſaved. for the Judgment ol 
the Court, after a Verdict at Niſi Prius for the Plaintiff; and it Wat 
ſolved it ſhould. .3 New. Abr. 363. cites Mich. 7 Geo. 2. in R. R. Tho 
| =e# \ 0 * 1 - (F) Serval 


th. dat 


F) ben . a es what Gyr of Conraft by 
Im, 


Eant refains one to work for his Maſter i in \ Husbabdey Debt does 
not lie againſt rhe Servant upon this Rereiner. Arg. 2 Roll. 77. cires 


2 
4 15 if one retein n Serpeter fer bis Mofter,; w build a Houſe for him, Bat if he had 
pa lies not againſt the Servant; For theReteiner was lor his Maſter, and et him 


i is in Law the Reteiner of his Makter. {onde cites 9 Rep. g; 0 2 177 


| ter) to build 
Houſe for his 22 there Debt lessgeinft She Setparie tyant ; Fortbe * who general; Per Haugh- 


fuir Concefigm; Ad he ahinks, if the Recard ſeen, that the 
Tabs s gener Kell. 1 Hl ere A dford. 
ae ſends bis Servagt 995 hop Zo 1. G99 75 and] he buy's fer WIS * 168. 


ter, and mak INE 80 is 1 Aar erRichar 9 
not denied, that 12 Re 1. Fach ed and PR *. ee itt. R. I the Sr 
314 Trin. 7 Can 4 pl bi 171 4 6. „ eln i 1 bot expreſs- 


' ly promiſe 


8 and the Goods eme to 122 bee r D. 130. Marg its e Mich: hc B. R. Goodbaylic* 5 


4. Ifa Maſter wkuays gives dene Aeniy ah buy ibis Markets with, it 
is good Evidence to diſcharge the Maſter. in an Action broug againſt 
him tor Goods taken: upon Truſt by chat Servant. Per Glyn Ch. „Trialper 
Pais 18 1. Mich. 1658. at a Guilatiall, — repo Roule's 

5. B. a Servant wasprevailefl.u — Lox His Maſter at Abr. Fqu. 
A's Shop, which he did accordin ay, and ps 1-6 up Things of A. for his Caſes 338, 
own Uſe alſo; What A. ſold on che Mafter's Aecount was regulay paid, 3398. C. 
except once at laſt, but what B. bought on this own Account: -WAs noi actount” Caſe. ry 
e for in four Tears, ant the Accounts were epi ſeparate as to tubat was that 38 
for the Mafter, and-what-for B. ann wy Monies bad been paid -4s:for the " 5 Wa 
Maſter's Goods were always paid aut of- particular Run. Fhe / Court ſeem- x 80 3 
ed io think that a Servantis . or ;fexching Goods ee any 1 0 ; 

or-them, 


particular Promiſe e (paying i dot gender him liable to pay fer ff 
tor tbem. Trevor ſaid lit was C "= nence,bur.of very J. 


little Doubt but becauſe of che Nite a Diſcourſe that had been made bh ipf ta 
about ir, they ordered a Matter to ſtate it on the Books, Anſwers, Proofs,” Bit 8g de 
and Pleadings, and then they would give Dire&ion for how much relieve, 


* ſhould: he ken out 8 -the Judgment. which had been ob- ſurmiſing 
8 e Law for the . hole, an e ei he . hi- 838 
ter or Relief Tala. 3692. Ch. Prov. male ld toB.as 


be was Ma- 
tir of the Burk Hounds to Ring James II. . that be —.— King Servants And that it — 


the' King's Dee and ne B, and hat Ee * N and Pete +. Agora Perſon ; 
12 t pleaded the 
1 wer. 2 Vern. 


wa that A. was t expect his Money fam thei King, owl 


Verdict and t &c, 8 ch w 
146. T 8 _ 90.1 Sh Ba | . Wu 
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N G) Servant. Chargeable for what Danidye done by him 


1. IN Debt upon Bond againſt Executors, conditioned for quiet Erin. 
ment of Lands ſold by the Teſtator ro the Plaintiff; the drr 
aſſigned was, That the Teſtator had entered and cur down five Tree, 
upon which they were at Iſſue, and the Jury found, that the Teſtator s . 
vant by his Command etitered and cut &c. in his ſaid Maſter s Preſence. The 
Court held, that the Condition was. broken, and that the Maſter was the 
principal Jreſpaſſer. Le. 157. pb 223. and 4 Le. 123. pl. 299. 8. ( 
4 Mich. 31 Eliz. C. B. Seaman v. Browning. | | 
2. A Servant takes Sheep by Command ' of his Maſter, (who ſuppoſed 
be had a Property in them) and ptus them into his Mafter's Grounds, and 
J. S. claiming a Property in them alſo demanded the Sheep of the Seryan 
and upon his Refuſal to deliver them, J. S. brought Trover. againſt the Se. 
vant. As to this it was refolv'd, that the Action will not lie againſt the Ser. 
vant; For it being in Obedience to his Maſter's Commands, ' the Servant 
— ' ſhall be excus'd, tho' the Maſter had no Title. And Scroggs J. ſaid 
klhat this Rule will extend to all Caſes,” where the Mafter's CN 
not to do an apparent Wrong, For if the Maſter's, Cafe depended upon 3 
Title, be it true or not, it is enough to excuſe the Servant; and it would 
be miſchievous, if the Servant upon all Occaſions muſt be ſatisfied of his 
Maſter's Right and Title before he obey his Commands. 2 Mod. 2. 
Trin. 29 Car. 2. C. B. Mires v. Solebay. HD 0s 5564 05 
3. The Warrant of no Man, not even of the King himſelf, can excuſe 
the doing an illegal Ant; For tho the Commanders are Treſpaſſers, fo alſo 
$557, _ = Perſons that do the Fact. 3 Lev. 352. Arg. in Caſe of Sands . 
n E n nen nee | 
As if a Bai- 4. A Servant or Deputy, quatenus ſuch, cannot be charged for Ml, 
Hf, who has bur the 1 . only ſhall be charged for it; but for a Misfeaxauce, 
fon ce an Action will lie againſt a Servant or Deputy, but not quatenus a Ds 
Sheriff co pu or Servant, but as 4 wrong Doer; per Holt Ch. J. 12 Mod, 488. 
NY a; . 13 W. 3. in Caſe of Lane v. Cotton. r . 
bis Pris by Neglect to eſcape, the Sheriff ſhall be charged for ir, and not the Bailiff; but if the 
Bailiff turn the Priſoner looſe, the Action may be brought againſt the Bailiff himſelf, for then he isa 
kind of a W rong-doer or Reſcuer, and it will lie againſt any other that will reſcue in like Manner; 
and for this Diverſity cites 1 Le. 146. Cro. 175. 143. 41 Ed. 3. 12. 1 Roll 78. which is not well re- 
l but the Inference may be well made from it. Per Holt Ch. J. 12 Mod. 488. and cited the above 
5. A Sea Captain in the African Company's Service ſeiſed a Ship trading 
on the Coaſt blog! Sb. on C d as Puig — her ** (Ce 
counted for to the Company. 19 Years afterwards a Freighter brought 
Trover againſt the Executor of the Captain, and recovered 2500 J. Da- 
mages. The Executor brought a Bill againſt the Freighter and the Con. 
pany, but was diſmiſſed as to the Freighter, becauſe the Executor might 
ave defended himſelf at Law; But the Company was decreed-to i. 
demnify the Executor, and the Freighter to proſecute the Decree in the Execi- 
tor's Name. And tho' the Captain had received yool. for his Service from 
the Company, yet the Executor was not to refund or abate, that being 
only a Gratuzty to him, he acting only as their Servant or Agent, and the 
Quantum of the Damage muſt be the ſame as was recovered againſt the 
Executor at Law, becauſe they might have defended the Trial. Trin. 
1103. Ch. Prec. 221. Langdon Executor of Dickinſon v. the African 
Company and Dockwray. 
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Maſter and Servant. 317 
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I, A juſtify a Battery in Defence of the Goods of his Maſter ; Per — juſtify 
Powel J. 2 Lutw. 1483. Hill. 11 W. 3. Shingleton v. Smith. Deſere ö 72 


— 


WED. , 3. 
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(I) Compellible to ſerve. bo. And who ſhall be {aid 
Labourers within the Statute. 


i. IN falſe Tmpriſenment the Defendant juftified, becauſe the Plaintiff 

was vagrant, and F. N. complained for Want of a Servant, and he 
required him to ſerve, and he would not, by which he put him into the Stocks 
&c. and the Plaintiff ſaid, that he had a Houſe and two Acres of Land 
and Chattels, five Sheep, 10 Cows Ec. to the Value of 201. to be occupied, 
judgment &c. and the Defendant ſaid that he had only one Cow, and no 
Land, and ſo nat ſufficient to be oxcupied, and the other that he had ſufficient 
Chattles to be occupied, Priſt, and the others e contra. Br. Laborers, pl. 
e ni od Logo wt Ho . 

2. Treipaſs upon the Statute of Labourers Againſt a Chaplain, becauſe 8. P. Br. 
he coveuanted to be the Plaintiff s Steward aud Chaplain Parochial of ſuch _—_ 1 
a Church, and departed &c. And as to being Steward it was adjudged — E. 3. 14. 
that it well lay; contrary of being a Chaplain Parochial ; For this is not Action 
common Labourer or Artificer, j it is a Servant of God, and there- upon the Sta- 


. © | | 3 | | . tute of — 
fore of this he was diſcharged, Quod nota. Br. Laborers, pl. 16. cites b 
50 E. 3. 13. | not lie a- 
Chaplain ; per Cur, For it is intended that he has wherewithal to live upon, and is not always diſpoſed 
o celebrate divine Service. Ibid. pl. 47. cites 10. H. 6. 8. | 


3. If a Carpenter be retained to make # Houfe, Action upon the Statute 
f Labourers lies againſt him if he does not do it; For he is an Arti/icer. 
br. Laborers, pl. 3. cites 2 H. 4. 3. 1 | 

4. Action was broughr upon the Statute of Labourers againff a little 
ir of the Age of to Fears upon Rerainer and Departure, and the Plain- 
aff counted againft her; and the Defendant faid, that the is not of the 
Age of 10 Years, Judgment &c. And becauſe it appeared to the Court by 
inſpection, that ſhe was not of the Age to make a Covenant, therefore 
the Writ abated by Award; For per Rickhill, the is nor of Age to bind 
terfelf by Covenant ante Annos Nubiles, viz. 12 Years; quod Nora. 
br. Laborers, pl. 19. cites 2 H. 4,18.  * 3 | 

5. Action upon the Statute of Labourers Anno 23 E. 3. 1. which is, Infant or 
That whoever is able in Body cught to ſerve ;' arid per Hank, An Infant of 12 N 7 the 
ears retained ought to ſerye, and yet Iflue was taken if the Infant was Years afl 
of the Age of 12 Years only at the Time of his Departure out of Seryice be bound by 
or not; quod nota. Br. Laborers, pl. 20. cites J H. 4. 5. | _ 
| „ I ery 
u Husbandry. Br. Laborers, pl. 51. cites F. N. B. fol. 168.8. P. But where an Infant of 19 
Tears old wis ſued upon the Statute he was diſcharged of the Action; yet per Hankford, a Writ lies 
anſt a Stranger that takes him. Ha. F. N. B. [168 ] (PD) in the Notes (b) eites 2 H. 4. 18. 


6. Receiver taking 40s. per Ann. brought Action thereof; the Deſen- 
Mmmm dant 


o Ce 
* * 
* 
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H) JYhat 1s lawful to be done by the one for the other. — Ao: 


Servant may juſtify in Defence of his Maſter. But he cannot Mafter can- | 


Servant, tho”. 


Servant may in Defence of his Maſter. Arg. 2 Roll. R. 137. 
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tained in Service, and departs, Action lies of the Departure, tho" they ſhall not be compelled to ſerye 


0 | 


- 1 * _ >" 


Maſter 


dant demurr'd, becauſe it is more than is given by the Statute of Labou. 
rers, Et non Allocatur; the Reaſon is, becauſe it is ont of the Starur, 28 

it ſeems. Br. Laborers, pl. 50. cites 11 H. 6. 10. : . 
And ifa Man J. One may be conſtrained by the Statute to ſerve, but not to be an Appen 
be retained in tice, Br. Laborers, pl. 30. cites 21 H. 6. 33. . 
Service, and | 


8 1 KY 


——_— 


8 - 
1 


and Servant. 


— * „ 


goes wandering abroad out of his Service, another Man may compel him to ſerve him &. becauſe he is ou. 


of Service. F. N. B. [168.] (C) 


But if a 8 8. Artificer, Carpenter, Taylor, Shoemaker &c. ſhall not be compelled o 
2 J ſerve by the Statute of Husbandry ; contrary of Servants of Husbandry, 
, 


ker. or Ned and therefore of the Salary of the one the Maſter _ wage his Lz 


like Artificer contrary of the other. Br. Laborers, pl. 38. cites 36 H. 6. 14, 
will be re- | | 


For the firft Article of the Statute of Labourers compells Servants of Husbanary to ſerve, and the 2 
Article is, that if any retained in Service depart, Action ſhall lie of the Departure. Br. Laborers, pl. 36 
Cites 38 H. 6. 14. 


F. N. B. 9. A Servant ſhall be compelled to ſerve in Summer in the Place Where Je 
(199) (A) ſerved in the Winter before, and“ Lords of Vills, and Fuſtices of Peace May 
Writ pow command Vagrants to Priſen who will na ſerve. Br. Laborers, pl. 51. cites 


to that Pur- F. N. B. 168. 
ſe.— *8. 4 
P. and may command the Gaoler to ſet him at Liberty without any other Writ. F. N. B. () 


10. He, who has not ſufficient Lands of his own to Occupy, ſtall be com- 
pelled to ſerve. F. N. B. [168.] (I) 
11. Baron and Feme ſhall be bound by their Covenant to ſerve. Br. 
Laborers, pl. 51. cites F. N. B. fol. 168. | 

So of aChap- 12. A Gentleman by his Covenant ſhall be bound to ſerve, tho' he were 
lain, Car- not compellable. And an Action will lie againſt them for departing from 
enter Sac the their Service, by Reaſon of the Covenant. F. N. B. [168.] (E) 


Count ought ; : 
ty be Special. Ibid. in the Notes there (c) cites 11 H. 4. 33. 


iz. By 5 Eliz. cap. 4. S. 4. Every Perſon unmarried, or under the Arti 

30 Tears tho married, having been brought up in any of the Arts mentioned 
in this Af by the Space 1 3 Tears, and not worth in Lands 40 s. per Ant 
or in Goods 101. and fo allowed under the Hands and Seals of two Fuffices if 
Peace, the head Officer, or two diſcreet Burgeſſes of the Place where the Part) 
fo brought up hath lived by the Space of one whole Year, not already retained 
in Husbandry, the Arts aboveſaid, or any other Art or Miſtery, or in amy n- 
vice upon requeſt of any Perſon uſing the ſame Art, fhall not refuſe to ſerve ſit 
the Wages limited by the Statute ; and being ſo retained, ſhall not depart fron 
his or their Service without one ©uarters warning before two Jawful Witneſſes 
or ſome lawful Cauſe to be proved before one Fuſtice of Peace, or head Ofice, 
in pain of Impriſonment without Bail; but upon Submiſſion to perform the drr. 
vice, they ſhall be enlarged without Fees ; which Commitment and Inlargt 
ment two Fuſtices of Peace, the head Officer, or two Burgeſſes as aforeſaid, | 
unto whom Complaint ſhall be made, have Power to ade . as in their Di 
cretious upon due Proof ſhall be thoug ht fit. "0g 
S. 7. Every Perſon between the Age of 12 and 60 not already retained is 

any Service, nor imployed about Husbandry, Mines, Glaſs, Coal, + ew „ 
Sailing, Proviſion of Grain or Meal for London, nor Gentlemen born, nor cholat 
in ay Univerſity or School, nor worth 40s. per Ann. in Lands, or 1o/. i 
Goods, nor having a Father, Mother or other Anceftor (whoſe Heir be is) 
worth 10 l. per Ann. in Lands, or 40l. in Goods, ſhall be compelled to ſerve it 
Husbandry, and ſball not depart that Service, otherwiſe than as 1s befort 
limited, upon pain above expreſſed. l r 
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aſter and Servant. 319 


21 Boo unmarried Woman | fit zo ſerve, being above 12 Tears old, and _ 
under 49, ſpall by two Fuſtices of, Brace, a chief Officer, or two Burgeſſes, be « 
;ompelJable o ſerve for convenient Time and Wages, in pain of Impriſonment. 


(I. 2) Retainer. What within the Statute. 


V Erainer for one Near and ſo fro Tear to Tear taking for his Salary But where he 
as in the Statute is a good Retainer ; and if he ſerves for 8 Tears Ae fo 
upon ſuch Rerainer he ſhall have Action for his Salary, and he cannot de- es He 
part without reaſonable Warning. Br. Laborers, pl. 36. cites 38 H. 6. 14. 8 or 10 Heart, 
| | ; now the fir 
Retainer ſpall ſerve for all, and is only one Retainer, and is within the Caſe of the Statute for all the + M 
Ibid. | | | 


4 Retainer for 40 Days, or to | ſerve at all Times when required, is nd 
Retainer according to the Statute, but a Covenant, if it be by Deed ; 
and without Deed it is void. F. N. B. [168.] (F) | 


ſtall ſerve him for a Year ;, For that is a Retainer. according to the Sta- b—Br. La- 
tute, F. N. B. [ 168.] (H) cites 9 H. 6. J. 11 H. 4. 44. 41 E. 3. 13. 27 borers, pl. G 
E426 ns 4 CCC | 51: cites 8. 
2. If one who is not to have any Servant retains another to ſerve him &c. 
the Retainer is void, F. N. B. [168.] (H) yo | 
5. A Retainer for tho or three Nears is good. F. N. B. [168.] (K) Ibid. Tn the 
II 1 wars 4 | Notes there 
(d) ſays it is doubted, if a Retainer for more than a Year be within the Statute, and cites 29 E. 3. 2. 


6. A Retainer by the Wife is not within the Statute. F. N. B. [168.] 
Q „„ 
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(K) Inter ſe. Power of the Maſter over the Servant; 


. HERE a Man has a Ward or“ Servant retained who departs from * I cannot 
him, he cannot take them and bring them back by Force, nor put ire out 
tis Hands upon them to bring them back, Fig may require them vie a, 
&, and if they refuſe he ſpall have his Action; per Cur. Br Treſpaſs, pl. Requef made 
225. cites 38 H. 6. 25. | hes o ciling 
Laborers, pl. 29. cites 41 H. 6. 9 — Br. Action ſur le Caſe, pl. 55. cites S. C=——Br Notice, pl. = 


F. N. B. [168.1 (P) 


2. In 1 it was doubted if the Master may frike his Apprentice by A Man may 

way of Correction, or ſhall be put to Writ of Covenant; quzre of Correc- eat bis 4p- 

tlon of other Servants within Age. Br. T reſpaſs, pl. 349. cites 21 E. 4. 6. Offence us - 
| | well in the 


Vill where he is Apprentice as in another Vill, and may beat him fevice for one and the ſame Offence; for 
| may be that the firſt beating is not ſufficient for the Offence ; per Fairfax J. but Spilman e contra, 
bid. pl. 353: cites 21 E. 4. 33. | e | 
3. A Man may keep his Servant from going to a Conventicle, or an 
Althouſe; per two J. 2 Mod. 167. Hill. 28 & 29 Car. 2. C. B. Anon. 
4 A Steward had Writings and Evidences, and alſo a conſiderable 
Sum of Money in his Trunk, which his Lord ſeiſed upon Preterice of the 
teward's being much Indebted to him; but the Court ordered all to be 
eltored ; For tho”. the Defendant might be greatly Indebred to his Lord, 
vs ah PE Pye 


;. If a Man retains one and ſays not for how long he ſhall ſerve him, he Cs. Lit. 42: 


S.C——If the Servant be drawn away, the Mafter may re-apprebend bim, and keep him in ſpight of bim. 
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et de cannot leuy his own. Debt by ſeiſing daher the Goods bik Shrew. 5 
Vern. 32, 33. Hill. 1688. Counteſs of Plymouth v. Blade“ | Aa 
5. A Man may furely pa po detaining of his Servant that is raking 
3 Goods; per Cur. 2 Vern. 33. in Caſe of Counteſs of Plymouth 
JP Sl ho „ 


- 
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. 5 * 


_— „ 
. TE of 


(L) Diſcharge of Servant &cc. from his Service: Hav, 
and aft anmunts to it, or ſhall be good Cauſe of De: 
hurture. e eee ee 
I. . Maſter cannot diſcharge his Servant within the Time, unleg 
he has agreed to it; no more than the Servant can depart without 

the Agreement of the Maſter. Br. Labourers, pl. 25. cites 19 H. 6. zo. 
But a Ser- 2. Diſcharge of an Apprentice by Paro is not good; For he cannot be 
vart may be an Apprentice but by riting, and therefore the Diſcharge ought to be 


— 2 4 Le. _— — — 


— k 1 — * * 1 * * 


Pan As by Writing. Br. Labourers, pl. 30. cites 21 H. 6. 33. 

Maſter ſays, that he ſball ſerve him no longer; For he cannot ſerve againſt the Will of his Maſter ; For 
if he ſerves him, the other ſhall find him Meat and Drink. Bur the Servant ſhall. have. his Salary 
for the Time which he has ſery'd. Br. Labourers, pl. 38. cites 6 E 4. 2.8. P. Br. Conditions, 
pl. 144. cites 22 E. 4. 28. | ; | | | 


F. NB. 3. Battery by the Maſter, or Licence of the Maſter are 


| good Cauſes for | 
[168](L) - the Servant to depart. Br. Labourers, pl. 51. cites F. N. B. 168. 


So of Battery | | 
by the Mafter's Wife. F. N. B. [168] (Q)—— Br. Labourers, pl. 51. S. P. 


Br. Labour- 4. Keeping 4 Servant from Meat and Drink is good Cauſe of Depar tut 
re, pl. 51. from his Service. F. N. B. [168] (L). cites 39 E. 3. 22. and 6 E. 4. 2. 


Ibid. in the $5. If a Feme Servant marries, yet it ſeems that ſhe ought to ſerve. 
Notes there F. N. B. [168]. (N). 

(a) ſays, ſee | ; 2 | 

Contra, = Cur. 11 H. 4. 13. that it is not lawful to take her during the Eſpouſals, and alſo cis 
46 E. 3. Bar. 214. 7 R. 2. Treſpaſs 206. * | 


6. It Husband and Wife are retain'd in Service during their Marriqs, 
&c. an Action lies againſt them if they depart from their Service. F. 
N. B. [268] (O) cites 46 E. 3. Bar. 214. 1 5 
Becauſe the J. If a Man retains a Servant by 40 Days, and another retains him for 
firſt Retain- a Year within the 40 Days, the firſt Rerainer is by this diſcharged. Br. 
er was not Labourers, pl. 51. cites'F. N. B. 168. 2 e e 
according wy | | | 
to the Sta- | | | 1 
tute. F. N. B. | 3 
[168] (F/ e ö 


(M) Inter ſe. Actions by the Maſter apainft the Servant, 
or neglecting or refuſing to do his Service &c. 


1. I FE one retain a Servant for a Year, and commands him to do his 

: Buſineſs, and he refuſe, tis a good Plea in Action of Debt for his 
Salary for the Maſter to ſay that he required him to do his Buſineſs, and he 
refuſed; per Hales J. Mo. 10. pl. 36. Trin. 3 E. 6. Anon. 5 

2. If a ſpecial Servant, as a Baily or a Steward, misbehave himſelf in 

Thing which belongs to his Charge; without any ſpecial Truſt, an Adis 

ſur Caſe lies. But a general Servant is to do and execute all lawful Com- 
mands, and againſt this general Servant, if his Maſter commands him to 

do ſuch a Thing, and he doth it not, an Action on the Caſe lieth, 3s 

| | v 


' 


Maſter and Servant. 321 
=t this is with this Diverſity, Scilicet, if the Mafter commands him to 
J phat is conveniently in his Power, or otherwiſe not; and therefore if I 
command my Servant to pay 100 f. at York, and give him no Money to 
Hire a Horſe, an Action lies not for his not doing this Command, but if 
I furniſh him with Ability to do it, and he does it nor, an Action well 
js againſt him ; per Tanfield Ch. B. Lane 67. Trin. 7 Jac. in Caſe of 
Leviſon v. Kirk. „ 5 whe 71 
ki In Caſe by a Carrier againſt his Servant for Hing Goods Ec. Exception 
was taken that this Action lies nor, except it appear that che Carrier had 
received Damage 71 being ſued ; For this Action lies only in reſpect of 
the Damage the Maſter ſuſtained, and cited Cro. El. 53. 461. Cro. Car. 18. 
Contra. Twas further objected, that if this Action lies, the Defendant 
might be twice charged, 1. e. by the Maſter and by the Owner. But Holt Ch. 

1. Contra, unleſs there be an actual Conver/ion'; For the Owner of the 
os has an Action againſt the Servant only in Caſe of a Converſion. 
And the Maſter has a ſpecial Property and may maintain Trover ; and 
the Maſter is liable to the Owner, by Reaſon he was intruſted by him. 
Beſides there ought to be a Negligence ſhew#s in the Servant, to make him 
liable to this Action; for this amounts only to a Bailment of Goods, where 
if Thieves break in and Steal them, he ſhall not anſwer for it. And Judg- 
ment Niſi within three Days. 11 Mod. 135. Trin. 6 Ann. B. R. Savage v. 
Walthew. | 2525 | ah 


M. 2) Inter ſe. Actions by the Maſter againſt the Ser- 
vant for defrauding or ſtealing from him. 

1 1 Butler or Shepard ſeal Sheep or Plate; this was F elony at Common The Servant 

he 


Law. But if one deliver a Thing to his Servant to Bail over, and as 2 
ign it, this is not Felony, becauſe he has I which he ther general 
may maintain Treſpaſs on the taking out of his Poſſeſſion. Mo. 248. pl. 392. nor ſpecial 
ee n £1 Pn. Pro in 
the Goods, and he ſhall have no Action of Treſpaſs if the are taken away; but if he = wi ck 
Treſpaſs lies againſt him, and if he embezil them tis Felony ; per Anderſon Ch. J. Goldsb. 7 2. Snagg 
v. Bloſs—Ow. 52. Mich. 29 & 30 Eliz. Bloſs v. Holman. | 


2. 21 H. 8. cap. J. S. 1, Enatts that, Servants to whom Fewels, Money Made perpe- 
or (ood s by their Maſters ſpall be delivered to keep, and withdrawing with -_ by 3 
the ſaid Fewels Ec. to the Intent to fteal the ſame, or embeziling the ſum FOG 
with a \Purpoſe to ſteal, to the Value of 40 8. ſhall be Guilty of Felony. 

H. z, Provided that this AtF extend not to any Apprentice, or any Perſon 
within the Age of 18 Tears. | | STI. 

3. If a Servant is employed by his Maſter to ſel} Goods in his Shop, and S. P. For he 
the Servant carries them away and converts them to his own Uſe, Treſpaſs hed the Lat- 
Ji © Armis lies for the Maſter, againſt him; per Cur. For he has not them as Ser- 
any [ntereſt, Poſſeſſion or other Thing in them, and therefore if he in- vant, and 


by Sale, according to the Authority to him committed, he is a Treſpaſ- Fofcſnon of 
for ; For he hath not any Authority to carry the Wares out of the Shop And Ander- 
unſold; but ail bis Aubority is within the Shop. 1 Le. 87, 88. Mich. 29 fon ſaid, that 
Servant has neither a general or ſpecial Property, Treſpaſs lics ; But that it is otherwiſe of a Baile. 
Mo. 248. pl. 392. Mich. 29 Eliz. Anon. but ſeems to be 8. C.——-* Where a Servants runs away 
vith Goods committed to his Truſt above 40 . the Indictment is Vi & Armis, tho? properly it cannot 
be faid ſo becauſe they were in his Cuſtody. Cro. Car. 378. per Cro. J. Arg. Mich. 10 Car. B. R | 
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* * 


0 4 "XZ. 
. 292 


- 22 4 —* 22 a a & — 2 * * bs — —— = - — = 2 C = 2 * * — 
2 8 Jn — — * gy * . ; 43 * 2» * 4 7 24> ? r 
— ——— d ò ⁰ . TE TRY 


N 4 
A 
+ IS» 

* 
8 
RI 
at 
5 
* 


+ 


— 


1 teverled, he. 


As where | mmand, 
a was yer if che Servant does an Act falſo and fraudulenter to draw his Made 


by a Maſter 
againſt his 


clared, that 
by a Charter 
. . 10 | ian ä a TE TE TT 

nanted to ſail fromFngland to Julianne het be nor any of his Servants ſhould briy from thence any Callics Rc 


it was mov'd in Arreſt of Judgment, but the Court gave 6 for the Plaintiff, for che Reaſa 


6. A Servant or Journeyman imployed to ſell Goods and receive Mo. 
ney for his Maſter's Ufe fells a confiderablte Ity, -and receives 160 


: Guineas for his Maſter, and goes away with 150 at the Time of his Di. 
1 charge, and lays the 10 in a private Place in the Chamber where hely, 
ö KL being diſcharged his Maſter's Houſe and Service, he in rhe Night 
time breaks open 'the Houſe and rakes the ro Guinieas fo: hid; Upon 
ſpecial Verdict this was held no Burglary ; For that the taking the Mo. 
ney was not Pelony ; For tho in Right it was his Maſter's Möney, yet 
it was his in Poſſeffion; and the firſt Original Act is no Felony; and if 
He had laid it under Ground in the Garden, and afterwards come al 
took it away, this would have been no Felony; per Wright, Herden, 
Atkins, Powell and Holt, &c. Show. 53. Arg. cited as fo held at Eaſter 
Seſſions 1687. + Helo ee EN, 
| (NJ) Satutes. Of che Old Statutes, and 5 El. 4. And 
] Actious What an How ; At Common Law and by 
1 Statute. „ „ 
1 Debt was 'I. 34 E. 3. JT is atcorded in this preſent Purliument, «that the Static 
[ brought a- cap. 9. 1 'of Eaboarers of old Limes made ifhall ſtand in all Point: 
1 17 « Bal- "except the Petuniar Peine, which from benceforth 148 accorded, that the la- 
1 | "this Statute: Fourers ſhall not 'be puniſhed by Fine and Ranſome. und it is affentid, thit 
| ThePlaintiff the ſaid Statute ſball be etiforced in Puniſhment of | Labourers in The Form fu. 
4 counted that Jozwjng, that is to ſay, that the-Lords'of Towns may take and impniſin 191 
14 * — by r5 Days 'if they will not juſtiſy themſelves ; Aud then to fend them tu th! 
4 who were next Gaol, there to abide till they will juſtify them:by the form vf be Statut, 
1 within 40 and that the Sheriff, Faylor, or ther Miniſter ſhall not let them to Mait- 
— | Years, and prize nor Bail, and i, be do, he ſball pay to the King 101. and to the Pat) 
T7. | _ 9 100 5. wor bat be Sheriff, 922 or-other Miniſter, ſball tate am Fes nn 
by which Pain. d that as well Carpenters and Maſons be compriſed of this Ord 
y were mance as all other Labourers, Servants and, Artificers. And. that the Cu. 


2 penters and Maſons take from henceforth Wages by the Day, and nt H the 
fable of che Week, nor in other Manner. that the chief Maſters of Carpenter 


4 


Maſter and Servant. e 323, 32 
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W 


Maſons tate 4 d. by the Day, and the others 3 d. or 727 according as they Vill and de- 
je worth. And that all Alliances and Covins of Maſons and Carpenters, and livered to 
Ca regations, Chapters, Ordinances, and others betwixt them made, or to _ 1 
eee be from henceforth void and wholly annulld, ſo that every Ma- of the Vill, 
1 and Carpenter, of what Condition he br, > foes all be compelled by his Maſter who ſuffered 
e he erveth, to do every Wark that to im pertaineth to do, or of Free f th * to 79 $9, 
Stone or of Rough Stone. And alſo every Carpenter in his Degree. But it 1 2 on 
foal be Jawful to euer Lord or other, to make Bargain, and Covenant of their crued; and 
Work in groſs with ſuch Labourers and Artificers, when pleaſe them, ſo per Kniver 


that they perform ſuch Works well and lawfally according - to the Bargain or — h. J. the 


ate 1s 
Covenant with them thereof made, intended of 


Miniſter 


of 
tte King; and becauſe the Plaintiff has not counted that the ee is Bailiff of the King, there- 
fore ill; For a Bailiff of a Lord of a Manor, and who to him th Account, cannot ſerve Pro. 
ceſs &c. and yet the Defendant paſſed over, and faid that the Co e dia not deliver them ; Priſt, 
and the other © contra. Br. CTY, pl 34- cites 39 K. 3. 16. 


2. 44 E. 3. tap. 10. Trem, of Labourers and Artificers, that . them 
out of their Services in another Town or another County, the Party ſhall have 
th Suit before the Juſtices, and that the Sheriff take him at the firft Day, 
| ns is contained in the Statute, if he be Jong and do of him Exetution as 
gare is ſaid, and if he returs, that he is not found, be ſhall have an Exi- 
gend at the "rf Day, and the fame Purſue *till he be outlawed, and after 
ite Outlawry 4 Writ of the ſame Fuſtices (hall be ſent to every Sheriff of 
England, the Party will ſue to take him, and to ſend him to the Sheriff 
of ;h Coun u_ he is outlawed, and when he fhall be there brought, he 
ſhall have there Impriſonment till he will juftify himſelf, and hape made gree 
to the Party, — nevertheleſs for the Faifity be le barnt in the Fore- 
head with an Tron made and to this Letter F. in Token of Falſity, if 
the Party grieved the ſame will ſue. But this pain of Burning (ball be put 
in Reſpite till Saint Michael next enſuing, and then not executed, unleſs it be 
te ee Je, ices. Aud the Iron fhall abide in the Cuftody of the 
Sheriff. And that the Sheriff and ſome Bailiff of the Franchiſe be attend- 
ing to the Plaintiſ to put this Ordinauce in Execution upon the Pain afore- 
ſeid. And that no Labourer, Servant, nor Artificer ſhall take uo Manner gf 
Wages op 8 Days. 

E. 3. cap. os ow, if any Labourer, Servant ar Artificer, ab- 
Fe. in in . Bos and _ Party Plaintiff come to the 
Mayor and 1 2 of his Servant, they Hall make 
bim Delivery without 227 5 4025 o do the ſaine the Party 


ſhall have his Suit againſt the Barf Before ee Le- 
bourers. And if bey he Vhereof tain, W e pay e Lage and 


70 to the + Party 100 8. | 
4 AKtion upon the Statute of Labourers does not lie ws 2 : LE — 


Departure &c. For he ſhall have went Abtions. Br.! _ EE I 


cites 47 E. 3. 16. | not the Re- 
| tainer of the 


= nor is the been of he ac he Depra e 3 Br. Jie in Action, pl. 15. 
Cites 


$5. If a \ Labourer be eee Jer for 9 7 Lf Life, Cal nc 

4 aſter TAR ONT, I. 
orm; ne 5 be had 
. 


taken Br. n | 
0 * {he ſur le Caſe, 


pl. 38. cites 
him, or „ nH 4 23 


TA eh 


Servant to art which N 5 and 
5 had. departed. 257 ee and e 1 knw 
f the firſt Retainer, 1385 Jay,got ar; 1 ee 


zd Caſe where he departs without Procurement, and was fetain d, 9 
1 
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Maſter and Servant. 


Br. Laborers, pl. 2 1. cites 11 H. 4. 21, 22. 


Of Labourers, et non allocatur; by which he pleaded 


pay; For he is not like to another Servant; 


Br. Action 
ſar le Caſe, 


85 cites 


4 Carpenter for [undertaking the] making of a Houſe, which be d 


his Service, I 


did not lie at the Common Law, and therefore was the Statute of L 


bourers made, which gave Action in thoſe Caſes; Quod nota bene inde 


7. General Writ upon the Statute of Labourers, and ſperial Count aging 
not make; and awarded good by the ſpecial Count. Br. General Brief 
pl. . 5 | TR | | n 
8. In Debt the Plaintiff counted, that he was retained to be Rereider in 
the Plaintiff for j Years for 40s. a Tear &c. and the Defendant demand. 
ed Fadgment, becauſe the Wages are more than is ns fn in the Statute of 
eparture before ; 
Wages due, et non allocatur ; For tho” he d 1 he may receive and 
which he ſaid, that hae 
any Wages due, he agreed with the Plaintiff for 10 85. and G chers ln 
to which Diſcharge the Plaintiff agreed; which was admitted for a 000d 
Plea. Br. Dette, pl. 185. cites 11 H. 6. 10. 
9. If a Man NN. me at his Will, and another beats him, by which I |; 
have Action upon the Caſe ; per Newton Ch. J. ad 
others. Br. Laborers, pl. 29. cites 21 H. 6. 9. | 
10. If a Man be retained with me for a Year to ſerve me at any Tine 41 


I fball require him, this is a Covenant, and of this I ſhall not have Agia 


upon the Statute of Labourers ; per Newton, to which Fulthorp, Aſcue 


and Portingron agreed. Br. Laborers, pl. 3 1. cites 22 H. 6. 30. 


as touch or concern the Hiring, Keeping, Departing, Working, Wages, « 
Order of Servants, Workmen, Artificers, Apprentices and Labourers, or ay 


not repealed by this Aft, ſhall remain in force. 


. out a Duarters warning or ſome lawful Cauſe to be proved by 4 10 
- Witneſſes before the Fuſtices of Oyer and Terminer, 7 uſtices of Aſfiſe 
 Fices of Peace in Seſſions, a Head Officer, or two diſcreet Aldermen or 


anot her without a Teſtimonial, via. in a Town Corporate under the Sel; 
. of the Town, and two Houſeholders there; and in the Country under the Sel 


middle of Auguſt for Sheping ; and all the Reft of the Tear from Twiligh u 
Twilight, except an Hour and a half allowed for Breakfaff and Dinner; i 
| Pain lo have one Penny defaked out of their Wages for every Hours alu. 


11. 5 El. 4. &. 3. So much of all Satutes made, and every Branch theruf 


of them, and the Penalties and Forfeitures concerning the ſame, are repeated, 
Hewbeit the ſaid Statutes, and every Branch and Matter therein contained, 


S. 8. None ſball put away his Servant before the End of his Term with 


geſſes, in pain of 40s, PETR MET e e 
F. I o. No Servant, having ſerved in one 2 or Town, fhall get to ſerv in 


of the Conſtable or Conſtables and two Honuſeholders there; which Teſtimonial 
ſhall be made and delivered to the Party, and alſo Regiſtred by the Miniſin 
of the Place an here the Servant dwelt, for which the Miniſter is to have 20 
The Form of the Teſtimonial is this. Memorandum, that A. B. Servant to 
C. D. of F. in the County of E. Husbanaman or Taylor Ec. in the ſaid County, 
is licenſed to depart from his ſaid Maſter, and is at his Liberty to ſerve eli 
pers according to the Statute in that Caſe made and provided, In Wi 
neſs Ec. © 1 
C. 11. The Servant which ſbeweth not ſuch a Teftimonial to the Chief Of- 
cer in a Corporation, or to the Miniſter, or ſome Officer in any other Plat 
where he is to dwell, ſhall ſuffer Impriſonment till he procure one, and if be pit 
cure not one within 21 Days after his Impriſonment, or ſhew a falſe one, be 
ſhall be puniſbed by whipping, as a Vagabond : and the Maſter that ren 
a Servant wit hout ſuch a 2 fimonial all forfeit 5l. LOO 
S. 12. Thoſe that Work by the Day or Week, ſball continue at Work, le 
twit the middle of March and the middle of September, from 5 in the An- 
ing till betwixt 7 and 8 at Night, except 2 Hours allowed for Break af, 
Dinner, and Drinking, and half an Hour from the midft of May #0 ite 


nt . 1 


1 


— 
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Maſter and Servant. 
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r * 
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FI None that tates Work by theGreat ſhall leave the ſame befere it be quite 
2 except for not Payment of his Wages, the DOueen s Service, Licence of 
the Work-maſter, or other lawful Cauſe, in pain to ſuffer one Month's Im- 
priſonment without Bail, and to 745 SJ. to the Party grieved, beſides his 
Cots and Damages to be recovered at the Common Law for the Loſs ſuſtained, 

$. 20. Every Retainer, Premiſe, Gift or Payment of Wages, or other 
Thing contrary to the true Meaning of this Act, and every Writing and Bond 
to be made for that Purpoſe, ſhall be voi. 

. 21. If any Servant or other ſpall be convicted before 2 1 of Peace, 
or a chief Officer as aforeſaid, by his owh Confeſſion, or the Teftimony of two 
honeft Men, 10 have aſſaulted his Maſter, gp Dame or Overſcer, he 
ball ſuffer one Years Impriſonment, or leſs if the Fuſtice or Chief Officer ſhall 
think ht; and if the Party ſhall be thought to deſerve a more ſevere Puniſh- 
ment, then to receive ſuc h open Puniſhment, (Life and Member excepted ) as 
the 72 in Seffions, or the Chief Officer and four of the diſcreete/ſt Men 
iy the Corporation ſhall think convenient: j 

J. 22. Artificers ſhail work in Hay-time and Harveſt in pain of Impriſon- 
ment in the Stocks two Days and one Night, which the Conftable ſhall inſtict 
upon them in pain f 405. TH, Se 

S. 23. It ſhall be lawful for Labourers (other then ſuch as are retained in 
Service according to this Statute) to go to other hires to work in Hay-time 
and Harveft, ſo that they bring with them a Teftimonial under the Hand of 
one Fuſtice of Peace, or Chief Officer, teſtifying that they have not ſufficient 
Work in the Place where they lived the Winter before; for which Teſtimonial 
they ſhall only pay a Penny. = 


—_ a. a 4 7 WV * * 


0) Actions 5 by te Maſter on Account of the Ser- See (S) pl. 1. 


5 Hal 

Ms (B. 55 

| Vant. Treſpaſs. 

. FF a Man retains another's Servant not knowing that he was in the o- Note, If Ly 
ther's Service, he ſhall not be puniſhed for ſo doing, if he do nor * fi - 

rtain after Notice of his firſt Service. F. N. B. [168] (C). - \ be muſt oy 


5 Notice of the 
ff Retainer at his Peril; But he is not puniſhable if he be found Vagrant in another County. 17 E. 
4 7.18 E. 4. 5. except he procure his * and if ſo, he is puniſhable by the Statute ; but if 
one retains a Servant, who has left his Maſter within the Term, or if one procures a Servant to de- 
pit within his Term, and after retains him, ſo that he has Notice, yet he is riot puniſhable at Common 
Law, de Serviente abducto. 11 H. 4. 24. adjudged ; ſed Quere, and 9 E. 4. 329 ſeems contra. And if 
one takes my Servant out of my Service, againſt my Will, tho' it be with the Seryants good Will, yet 
ageneral Writ of Treſpaſs lies. F. N. B. 390 (C) In the Notes there (a). cites the above Caſes... 
It was moved by Finch, If I retain the Servant of another Man in the ſame County where I and his 
Mafter inhabit, this is not juſtifiable, tho* in verity I had not Notice of that, and this according to the 
expreſs Book of the 1 Ed, 3: 47. Hobert ſaid the Book may not be Law, for it is a hard Matter to 
make me take Notice of every Servant which is retained in the ſame County, and yet perchance if 
this Retainer be upon the Statute of Labourers at the Seſſions this is notorious, and I ought to take Notice 
of that at my Peril, but it is otherwiſe of 4 private Retainer; For tho! it is within the fame County, yet 
being a private Matter of Fact, the Law will not compel me to take Notice of that at my Peril, other- 


* 


Mich. 20 Jac. C. B. Anon. cites the above Caſes. 


Irie if this be Matter of Record, 2 H. 4. 64. and Hobert and Winch ſeemed to agree. Winch 51. 


2. If a Man takes an Infant or other ont of . another's Service, he ſhall _ . 


be puniſh'd, alt ho the Infant or orher was not retained... F. N. B. £168] ]. 

(D)—And altho* the Infant was but 16 Years old, at which Age an Ac- 

* 8 not againſt the Infant upon the Statute. 
ere 4: n Bi e oth 3G 04.3090; TRE $53. 10 SORT 8 
3 It a Servant, uhůð was never Jawfully retained (as where he Was an 

lnlant under 10 Y ears old) departs, there an Action does not: lie fagainſt 

im who ſhall afterwards retain him. Contra, if he be taken with Force 

de. tho he found the Infant Vagrant and retained him. F. N. B. [1681 

n the Notes there (c) cites-it as a good Diverſity taken by Finchden. 38 
3. 5. and ſays, ſee 12 H. 8. 10. &c. 

| Oooo + 4. 


Ibid. in the Notes 
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Cro, T 223. 4. A. forged a Letter in the Name of B. the Maſter of C. falſiy for 100 
* 57 — 0 44 to A. which Sum . Maſter's C. had in his Cu dach 
8 % and A, ſeals this Letter as with che Seal of the ſaid Maſter; C. having 
Tracy v. received the ſaid Letter by A. cauſed it to be read; upon which C. ge. 
Ural; but livered the faid 1001. to A. (whereas in Truth B. never wrote ſuch 2 
that the ge- Letter, but A. forged it). C. the Seryant brought an Action pon this 
rag ohe by „e Matter. Ir was adjudged for him, and affirmed in Etror, altho in the 
Maſter, and Name of the Servant. Jenk. 315. pl. 1. cites 7 Jac. Tracy's Cafe. 
held well | | 
enongh, per Cur, For the Deceit and Abuſe is to the Maſter, and. the Loſs only to him. 


— 


Either the 5. In Action brought by the Maſter upon his Servant's being robbed of 
rang the his Money in an Inn it was adjudg'd well brought by the Maſter, and 
have e e affirm'd in the Exchequer Chamber. Cro. J. 224. Trin. 7 Jac. B. R. Be- 
r Jones and dle v. Morris. | | 
Hoderidge J. ba PET oy „ 
Lat. 127. Trin. 1 Car. 1. in Caſe of Drope v. Thaire. 
6. If a Man's Servants are ſo threatned as to their Lives and Limbs, 
and with Loſs of their Goods by Law-Suits by another Perſon that | 
they leave his Service, and he can ger no other to live with him, becauſe 
of ſuch Menaces, ſo that his Buſineſs cannot be carried on, an Attion lies, 
2 Roll. R. 162. Paſch. 13 Jac. B. R. Garrot v. Taylor. 
Le. 240. 8. 7, Caſe lies for the Maſter againſt one that retains his Servant departed 
P. Put no git hout Licence within the Time agreed for, and this without Inticement, 
12 he having Notice that he was the hired Servant of another. 2 Ley. 6, 


Bafield. Trin. 24 Car. 2. B. R. Fawcetr v. Beares and U x.. 

Tho' he was a g 2 

not hired according to the Stat. 5 Eliz. Clayt. 116. Eaſtburn's Caſe, But the Maſter muſt ſet forth 
his Contract with the Servant. Arg. 8 Mod. 116. Hill. 9 Geo. 


Bridg. 48. S. 8. Action lies not for the Mafter, unleſs he has Joff the Service of his | 
P. Arg. Servant. 2 Lutw. 1497. Hill. 12 W. 3. C. B. Randle v. Dean. 


2 n 
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0. 2) Actions by Maſter for Mort done, and Thing 
Peet, e acquired by Servant. 7 en 


The Count x, IN Debt the Plaintiff counted, That B. retained his Servant to anl. 
was Capiendo | Caſes and Chairs paying 2 5. a Day, and that his Servant had mat 
2 Nig — Caſes Qc. for five Days, and ſo Action accrued for 10 s. Defendant. pleaded 
bet Die 23. Non deber ; and Judgment was given for the Plaintiff . It was allignel 
See. It was for Error, that, as this Cale is, Debt lay not for the Maſter, becauſe it mij 
8 bat be, that he never conſented to this Retainer, and the Servant never intendd 
the Retainer To contract for his Maſter, and cited F. N. B. 513, And for this and ans 
of the Ser- ther Exception, Judgment was reverſed. 2 Roll. R. 269. Hill. 20 Js 
vant by ha B. R. Truſwell v. Middleton. | A ee bone 

Comman 


and Appointment of the Maſter, he ought to have ſhewn that he retain d the Maſter, and not the xt 
vant ; For then he ought to have counted accordingly, that he retained the Maſter, who b himſelt 
Servant ſhould work &c. And of thar Opinion was all the Court, and (abſente Lea) Ju mn 
reverſed. Cro. J. 653. S. C. by the Name of Treſwell v. Middleton. <6 04, 


As if a Bai- 2. The Contra of che Servant may enure to the Advantage or Di 
= Contracts advantage of the Maſter ; but in both Caſes, rhe Mafer ought 10 a5" 


Rock his and this ought to be pleaded ſperially ; per Doderidge and Haughton J. 
Maſters Roll. K 250. Hill. 20 Jac. B. K in Caſe of Trufivell v. Middle BW 
Count mould be upon the Special Matter with an Averment, that" the Maſter agreed to it, and that! ( 


came to the Uſe of the Maſter ; ſe where it is to the Maſter's Advantage, as where another charges 


1 
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- bour and Induſtry of (the Servant. 
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ſelf to the Servant for the Uſe of the Maſter, the Count ought to be ſpecial ; .per Doderidge and 
Haughton J. 2 Roll. R. 270. in Caſe of Truſwell v. Middleton. 


+a + 
— 


3. If che Maſter of one Ship takes a Servant that belongs to the Maſter 
of another Ships whatever Wages he receives from the King upon hie 
Account ſhall be to the Uſe of his firſt Maſter, being acquired by the La- 


: Cumb. 450. Trin. 9 W. 3. B. R. 
Curtis v. Bridges. 


— 


4. Trover lies for the Maſter for a Ticket or ot her Writing intitling his 
Apprentice to Money earned by him during the Apprenticeſhip; but where 
the Trover was againſt the Executor of the Apprentice for a Ticket given 
aut after Death of Apprentice for Money earned by him during the Ap- 
prenticeſhip, the Action is not maintainable, becauſe it never was in 
che Apprentice's Poſſeſſion; but if Executor after receives the Money, [4 
Maſter may have Aſſump/it for ſo much Money received to his Lie; 1 
Per Holt Ch. J. 12 Mod. 415. Trin. 12 W. 3. Anon. 
5. Quicguid acguiritur Servo acquiritur Domino. Co. Litt. 117. a. 


—_— 


— 


0. 3) Aion by the Maſter for Goods fold by, or Pro- 1 
miſes made to the Servant. 1 


. A N Aſumpſit to the Servant for the Maſter is good to che Maſ- 
£2 ter. And an Afſumphr ” Appointment of the Maſter of the Ser- 
yant ſhall bind the Maſter, and is his Aſſumpſit; per Doderidge J. Godb. 


360. Seignior v. Wolmer. , :- ey * THE 
2. If my Baily ſells Corn or Cattle, I ſhall have an Action of Debt 


1 9 
8 


for the Money ; per Doderidge J. Godb. 361. Trin. 21 Jac. B. R. in 


1 9 — 7 b 9 2 
Caſe of Seignior v. Wolmer. 

1 S 9 * r 1 
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(P) Actions. By Servant agdinft others on Account of 
the Maſter's Goods. 


. 1 a Servant lodges in kn Ian having Goods of his Maſter with 
1 bim, which are there folun from him; either the Maſter or the 
der rant may have an Action; per ſones and Doderidge J. Lat. 127. 
Trin. x Car. in Cafe of Drope v. Thaire. 77 
2, Servant may have Action for Goods taken from his K 


and de- A where che 


clare as for Bona ſua, becauſe of the Poſſeſſion; per Holt | Shaw, de 
154. 155. Paſch. 2 W. & M. in Caſe of Knight v. Cole. Goods part 


DUET Do -er an ©2736 OL N £3 $4 his Maſter's 
and Part his own. Brownl. 155. Trin. 8 Jac. Needham v. Stake Inhabitants. 
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(Q) Actions, by others againſt the Maſter or Servant. 
* (FR ſent his Servantto ſell 4 count "it Bezoar”s Stone for A Bezoat's 
5 Stone, and the Servant knew the Deceit ; Action on the Caſe 
es ocainſt 3h Servant, Arg, 4 Roll R. 28. cites 3 Jac. B. N Lopei's 


ale, | 
Fr 2. No 


by 
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See (89 
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328 Maſter and Servant. 


2. No Action will lie againſt a Servant for doing a Thing in Obedience 


to his Maſter's Command, where it is not an apparent Wrong; For if the 


Maſter's Command depends upon a Title, be it true or not, it is enough 
to excuſe the Servant; And otherwiſe it would be a miſchievous Thin 
if the Servant upon all Occaſions mutt be ſatisfied with his Maſter's Tir]; 
and Right betore he obey his Command, and it 18 vety requilite that he 
ſhould be ſatisfied if an Action ſhould lie againſt him for what he doth in 
Obedience to his Maſter ; per Scroggs J. 2 Mod. 244. Trin. 29 Car 2 
C. B. in Caſe of Mires v. Solebay. OF 7 117. 'B | | 
3. A Servant was ſued ſolely for a tortions Att done by the Command of hi: 
Maſter. 3 Lev. 352. Paſch. 5 W. & M. C. B. Sands v. Child, 
But if a . 4. If a Carriers Servant loſes Goods, the Owner has an Action againſt the 
No the Servant only in Caſe of Converſion. 11 Mod. 135. Trin. 6 Annz B R 
Maſter, the Savage v. Walthew, | 
. ht to be brought againſt the Maſt 
Gught not to rought againſt the Servant, but it ought to t againſt t A Cy 
2 Mod. 245. Trin. Po C. B. Anon. , {et 7 | wb: * 2 


— af „ 2 


11 


(R) Pleadings in Actions on the Statute. 


I. CTION upon the Statute againſt A. of B. becauſe he had e/oign'd 
Z. N. his Servant and Apprentice out of his Service at L. and the 
Detendant ſai that the Plaintiff pending this Writ had brought Writ of 
Raviſhment of Ward directed to the Sheriff of L. ſuppoſing that he had 
raviſhed this ſame Servant out of his Ward, returnable Craſtino Anima- 
rum laſt paſt, to which Writ he has appeared, Judgment if to this Writ he 
ſhall be received; and Sharde awarded this a good Plea, and gave him 
Day to bring in the Record; quod nota bene; therefore it ſeems that this 
is the more high Writ; for in Raviſhment of Ward he may recover the 


Body of the Infant, but in this Action only Damages. Br. Action fur le 


Statute, pl. 19. cites 27, Aſſ. 21. 
S. C. per Cur. 2. Aclon upon the Statute of Labourers ; Paſton counted and would 
and theRea- have rehearſed the Statute ; but per Preſton he need not; by which he 
ſon ſeems to counted that he was his Servant retained, and departed &c. quod nota. 


be b x , 
1 1 Br. Action ſur le Statute, pl. 12. cites 5 H. 5. 11. 


is General. 


Br. Count, pl. 84. cites S. C. Br. Laborers, pl. 45. cites S. C. and 1 H. 6. 1. 


3. Treſpaſs upon the Statute of Labourers, againſt the Servant ab di- 
parted &c. he ſaid that he was his Apprentice, Judgment of the Writ'&c. 
and per Cur. it is no Plea if he does not traverſe that he was not bis H. 
vant, Br. Traverſe per &c. pl. 10. cites 9 H. 6. J. 8. FL 
Where a Man Counts in Debt upon a Retainer in Service for 8 Tears ti 
ſerve in all Occupations taking 205. per Ann. and that he ſerved for 8 Yeats 


and for 81. Arrear Action accrued ; this is a good Count by the Statute, 


r Cur. and yer Retainer for 8 Years is not good by the Statute, but 


ought to be retained for one Year, or for a Year and ſo {8 Year to Tear, but 


becauſe he ſaid that he retained him for 8 Vears, taking 208. per Ann. it 


is intended that he was retained for one Vear for 208. and continued in 


Service for 8 Years, and therefore the Count is good; per Cur, quod nota. 


Br. Count. pl. 56, cites 38 H. 6. 13. „ | KEE 
S. P. and it F. In an Action upon the Statute of Labourers, if the Plaintiff does u 
is good count in what. Place he took his Servant the Writ ſhall abate ; and ir appears 


Plea in Bar a . ; | * 
3 . often that there is no other Judgment for Default in the Count, but that 


fendant found the Plaintiff Nihil capiat per Breve; for Default in the Count the Writ 


the Servant {hall abate, and he not make a new Count. Br. Brief. pl. 488. cites 
Vagrant in 17 E . | wt 
another Coun- n 


5 | 
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,y e of all Service, and not any Merchant nor having Land, by which be retained bim to ſerve bj 

zar, abſque hoc that he retained im in London, prout &c. and . . Plea, per Cur. for 3 . A | 

do take Notice of a Thing in a foreign County: Contra, if both, the Retainers are in one and the ſame 


County. Br. Action ſur le Stature, pl. 33. cites 17 E. 4. 1 S. P. Br. Traverſe per &c. pl. 250. 
cites S. C. nds | „„ © 88 


1 
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(S) Pleadings in Actions by the Maſter againſt others in res See Trehat | 


age pare reſpect of” the Servant. * 0 


. Reſpaſs upon the Statute of Labourers of taking of his Servant 

out of” his Poſſeſſron, the Defendant ſaid that the Servant is an In- 4 
fant under 10 Nears of Age, and becauſe the Plaintiff could not deny it, he 5 
took nothing by his Writ. Br. Laborers, pl. 24. cites 38 E. 3.5. |: 

2. Treſpaſs upon the Statute of Labourers, for that the Plaintiff offeret 
the Defendant who was A Vagrant to have him in his Service, and he refuſed ; 
the Defendant ſaid that at the Time &c. he was retained with R. G. the 3 
Plaintiff” ſaid that R. G. is a Boy and has not Land ſufficient to have a Ser- | þ 
vant ; and rhe Iſſue was taken upon the Sufficiency generally, without 1 
mentioning more of the Land, the Reaſon ſeems to be inaſmuch as ſeve- | 
ral are ſufhcient to have Servants who have not any Land. Br. Laborers, 1 
pl. 25. cites 38 E. 3 12. | 

3. Action upon the Statute of Labouters againſt A. the Servant, and R. 
who detained him, and A. was of the Age of 5 Years, and therefore per 
Finch, the Action does not lie againſt him; For his Covenant is void, by 
Reaſon of his tender Age, and therefore it does not lie againſt R. who 
accepted him; For he is Acceſſary ; quære inde. Br. Laborers, pl. 6. cites 

LE 26 W. 1 FEET | | 
: 4. If the Maſter avows one way and the Servant another, the Avowry of 
the Maſter ſhall be taken; per Coke Ch. J. 3 Buls. 111. cites 49 E. 3. 25. 

5. If T have a eme ſole in Service, and a Man takes her to Wife, he may 
well do it, but it is not lawtul for him to take her our of my Service. Br. 
Laborers, pl. 18 cites 2 H. 4. 13. per tot. Cur, 

6. Treſpaſs of taking R. his Servant, and carrying him to L. the De- And per 
fendant ſaid that he had eſpouſed the Mother of the Servant, and he found my - if 
tim Vagrant at Dale in the County of S. and the Servant came with him to 7, 7 . 
bis Houſe, and was i here by one Day &c. abſque hoc that he is Guilty of carry- bour with ms 
ing him to L. and per Brian this is no Plea, but Not Guilty; but Chock held you ſhall 
thePlea good, becauſe Afinity was between the Servant and the Defendant, 50 _ Ar- 
ad otherwiſe not; and the beſt Opinion of the Court was that it is a Fang 
good Plea, Br. Laborers; pl. 33. cites 6 H. 4. 32. © | — 2 come, 

| 25 | 3s 3 | 2 819 and ſo a Dif- 
ſerene where he takes or procures the Servant, and where he comes of his own Head; quod nota. Ibid. þ 


5. In Treſpaſs of taking his Servant it 1s a good Plea that the Defen- And per Litt. 


in 1 wh > n in Treſpaſs 
ant is a $, hoolmaſter, and the Father of the Servant brought him to the De- ot G — 


endant to inſtrutt him &c. and he is not bound to take Notice that he was c it is a 
n Service. Br. Laborers, pl. 33. cites 6 H. 4. 32. per Fairfax , good Pla | 

| | | : that heisa 
mmon Surgeon, and the Servant had broke his Thigh, ſo that he could not go, and came to him to be cu- 
rd. Ibid. And per Moile if your Servant comes to me, and prays me to take him into Service, 
and I take him, I am not bound to take Notice of the former Retainer. Ibid. And if a Servant. comes ' 
A and pea me for the Honour of God to harbour him, I may well do and juſtify it, for it is an :46 
Cbarity. id. | RT 6; ! 98" 6-4 TE; 


8. In Treſhaſs-of taking his Servant; if the Defendant ſays that he was | 
"armed with hi m before that he was retained with the Plaintiff, there the 1 
anti qt ought to reply, that ſuch a Day he was retained with him, before [ 

Which Day he wwas not retained with the Defendant, and otherwiſe the LY 
| PpPpp pPlüGlication 


25 a7A4< 1 4 2 * * — _ 
— — 


a a 7 1 reren . 22 


plication is not good. without expreſſing the Day. Br. Replication ot 
49. cies 3 H. 6. 29. | kc 1 

9. In Action port the Statute of Labourers of taking bis Apprentice, © 

nin Treſpaſs of it, che Defendant may plead that the Covenant is wid, ing 

much as he went to Husbandry till 12 Tears, or that his Father or My, 

cannot expend 20 8. Land of Franktenement, and this he ſhall cenclude 10 f, 
Action, and not in Bar. Br. Laborers, pl. 26. cites 8 H. 6. 28. 


10. Treſpaſs upon the Statute of Labourers of rating à Servant, retgiz. 


7 


e,; che Defetudanu ſaid ght rhe Servanr made the Coothunt by Dunſ3, 4 
was within Age, and the Defendant har 204. Land, and the Servant is hi; 
Heir apparent; Per Babb. if your Son makes Covenant to ſerve me, this i; 

god tho” you have 100 l. Land ; and as to the Age, it he be of the hee 
of Diſcretion, and males Covenant to ſerve in Husbandry, this. thall bing 
him, and. ſo. the Dureſs is only material; apo tuit Conceſſum. And ye; 
Martin, a Mam may be Iawtully impriſoned if he will not ſerve kis & 
venant. But per Babb. this ſhall be bythe King's Officers, and nor by the 
Party; and a N the Heir, who. is in his Ward, but ug in. 

Þriſon him. Quzre. Br. Laborers, 28 43. cites. 9 H. 61 10. 

And if aMan 11. Action upon the Statute ot. Labourers, becauſe the Defendant wa; 

be retained a Vagrant. and was reguired 20 ſerve aud refuſed ; there per Martin, it hebe 

by one Year OO 3, a 7 * s Pe mant 

4 > retained with one to ſerve by ths Day, and is required by auather 10 ſeru eh 

| 


and after is 


vagrant, and the Tear, there he ſhall. ſerve the Day, and. after the, Day ended he 
will not ſerve the other by the Year ; but if he be retained for 20 on 40 Days, and 
dordingly, be required.by another to ſerve by the Year, he ouglit ko obey it; For 
there 9 Retainer by 20 or 40 Days * is no uſual time of Hiniug; but contra of Re. 
ther requires tainer by the Day. Br. Laborers, pl. 49. cites 11 H. 6. 1. | 

him to ſerve, . | 5 
he ought to obey ĩt, and yet ſhall be charged to the former Maſter ;. per Martin; Quzre. Ibid.—— 4; 
in this Action if he 2 that he is retained with F, N. by ile Year. abfque" hoc that be is out of any Series, 
it is doubred if the Plea be good; For he is not out of Service if he works by the Day. Quæte. ibid 
Orig. (neſt uſual Journey.) | | | A+ 


12. If an Infant of 7 or 8. Nears. old makes a Covenant to ſerve me, he 
may depart at his Pleaſure ; But if he ſerves me, and J. S. bears hin, | 
ſhall have Action upon my Caſe for. Loſs: of his Service. Br. Laborers, yl. 
29. eites 21 H. 6. 9. 

13. Treſpaſs by E. againſt W. for that he Vi & Armis took from him N 

His Apprentice, and did not declare when the Retainer Was, nor hum may 
Years he ſhould be Apprentice; and yet the Count was awarded good; fbt be 
is not to recover the Apprentice by this Action, but only Damages. bi, 
'T reſpaſs, pl. 144. cites: 21 H. 6. 31. | 
14. In Treſpaſs Quare N. Apprentici um ſuum cepit & abduxit, it is 0 

Plea, that after the Apprenticeſhip and before the taking the Plainriffd/- 
charged the Apprentice at D. in the County of NM. For an Apprentice 
cannor be but by Writing; and therefore a Diſcharge by Parol is not good; 
by Judgment. Br. Barre, pl. 28. cites 21 H. 6. 31. FRY 

gh 4 41 In Treſpaſs 8 Servientem ſuum cepit &c. if he declares that hf 

Las cites 21 Was his Apprentice the Writ ſhall abate ; For ir ſhould be Quare Appret 

H. 6. 31. ticium ſuum cepit &c. Br: Laborers, pl. 30. cites 21 H. 6. 33. 

But in Treſ- 16. In Treſdaſ of taking his Servant out of his Poſſeſſion, the "Writ n 

haſ s upon te the Count do not male mention of any Retainer but Qucd J. NM. ſervicitel 
—_—y ſuum in Servicio ſuo exiſtentem-cepit & abduxit ; For he may be a Servant ® 

— Will. Br. Labores, pl. 31, cites 22 H. 6. 30. 

ſhall be made 7 

of a Retainer, and the Retainer is traverſable. Nota. Ibid. 


15. Action upon the Statute of Labourers, where the Plaintiff retind 
J. in his Service, and he departed and came to the Defendant, who adm 
Vim into Service; And by the Opinion of the Court the Plaintiff agli 
allege Day and Place where the Admiſſion was made. Quod nota. Br. La- 
ers, pl. 3. cites 22 H. 6. 58. ww 
. 18. Trepub 


” 
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18. Treſpaſs of lating and carrying away his Apprentice, the Defendaht Orig. (Sce- 
alleged certainly how the Detendane ſarh « Fear, Day, and Place before, re- * por | 
rained the Servant to be his Servant for 6 Tears in the Art of a * Sawyer, Book (Sey 
taking Victuals, Drink, Veſture, and Education for his Labour, and af- verie.) 

ter he departed and became the Apprentice of the Plaintiff, and the Defendant 

the Day of the 'Treſpaſs &c. came to him, and required him to go With him 

fo ſerve him, and tendered his Hand to him, and be took him by the Hand and 

went with him, which is the fame taking, Judgment &c. and the Plain- 

tiff demurred in Law. Quære Cauſam; Ir ſeems becauſe the Defendant did 

not give Notice tu the Plaintiff before the taking. By. Labourers, pl. 4. cires 

28 H. 6. 12. 4.49 £1. ES T7 1 Ws | . 

19. In Caſe for Deceit the Count was, that B. W. was the Plaintiff's 

Hervant in Comirat. Derby. and bad 65 l. of the Plaintiff*s in bis Cuſtody ; - 

That the Defendant intending to deceive the Plaintiff of the ſaid 65 J. | L 
'Ouandain Literam in the Plaintiff *s Name procured to be written, and di- 1 
retted it to the Plaintiff*s ſald Servant, and counterfeited the Name of the . þ 
Plaintiff thereto, and ſealed it quali with the ſaid ray, f Seal, and 

tauſed it to be delivered to the ſaid B. NM. affirming it to be the Plaintiff” s Les. | 
te, and that he was ſent therewith tato him by the Plaintiff'; Whereupon | 
be cauſed rhe fame to be read; art uporr reading thereof underſtanding [' 


71 in eadem litera continebarur, that the Plaintiff had appointed the 
id B. W. to pay and deliver ro the Defendant the faid 65 I. to the Uſe 
o one T. B. to whom it Was fuppofed by the ſaid Letter that he was in- 
debred; and affirmed; That he was Servant to the faid T. B. and that 
he was to receive the faid 65 L. for his Mafter, By reaſon whereof the 
faid B. W. giving Crecłit unto him, payed atid delivered unto him the Money; 
abi revera rhe-Lerrer was connterfeired, and he never ferir the Defendanr, 
nor was mdebred in any fuch Sam &c. The Defendant pleads Not Guil- 
iy; and found againft him. fr was moved in Arreſt of judgment; 1. 
That this Suppoſition en Literam ſcribi fecit, where it ought to be 
Literas (tor it is not poſſible that ne Letter might eoprehent] it) was 
not good. diy, That this Action lies for the Servant and not tor the 
Maſter. zdly, That it was not ſbewn what was contained in the Letter; 
For it is 071y, that the ſaid Servant intelligebat what was therein written, 
and that might be his Miſconſtruction. But all the Court after ſeveral 
Motions held it to be well enough; For the Deceit aud Abuſe is to the 
Maſter, and the Loſs only to him; Wherefore the Action well lies for 
him; Alſo although it is not preciſely ſer down what was in the Letter, 
but that intelligebat ſuch Matter was contained therein, which is uncer- 
ruin, Yet becauſe the Deceit is alleged to be in the Delivery of rhe coun- 


. 


terfeit Letter, and affirming, that he was Servant of T. B. and ſent 5 
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the Plaintiff ro receive ſuch a Sum, as due by him to the ſaid T. B. 
which was falſe, and all which being Deceit) upon rhe whole Matter che 
Action well lies, and was adjudged for the Plaintiff, And afterwards a 
Writ of Error being thereof brought, and all theſe Matters affigned for 
Error, the Judgment notwithſtanding was affirmed. Cro. J. 223. Trin. 
7 Jac, B. R. Tracy v. Veal. 


20. Treſpaſs by the Maſter for an Aſault an bis Servant by giving bim 
Bus on the Tear ; After a Verdict for the Plaintiff it was moved in Arrelt. 
of judgment, that the Declaration was ill; fot the Plaintiff had not at 
; 7 per quud Servitium Amiſit, and for this Cauſe the Judgment was ſtay 
. Nels. Ahr. 1 169. Maſter and Servant (C) pl. 6. cites 1 Bulſt. 163. 
Trin. 9 Jac. [Bur it is not there] | 
21. In Treſpaſs Quare Yi & Armis one ſuch. being his Servant Cepit & 
Abduxtt at D. in Eflex; the Defendant. pleaded. chat he was 2 Vagrant is 
he ſame County, and he not having Notice that be was Servant to another 
retained him and then Finch wort that rhe Plainriff had charged the Defen- 
dant with his Ser vant by Cepit & Abduxit, and cheDefendant excuſed him- 
ſelf, and never traverſed Cepit & Abduxit and cired x H. 4 per Hut- 
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ton and Hobert, the receiving and the entertaining of a Servant "Wa 
not be ſaid to be Vi & Armis. Winch. 52. Mich: pan, 7 B. Anon. 7 
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(T) Pleadings in Actions by others againſt Maſter and 


Srvant, or one of them. 


1. IF my Bailiff buys Sheep &c. to my Uſe, 1 ſhall be charged, and h 
not ſhew that the Bailiff had Warrant, or that they came to my U 
Br. Contract &c. pl. 41. cites 2 R. 2. 
Contra if they 2. But if my Wife or Servant bays Stuff, which comes to my Uſe I ſal 


N not be charged; per Newton. Br. Contract &c. pl. 41. cites 20 H. 6, 22. 
E A E NW a 


Time of the Bargain ; per Newton. Br. Contract &c. pl. 41. cites 20 H. 6.22. 


3. In Action upon the Statute of Labourers againſt the Maſter and 

Servant the Plaintiff may count one and the ſame Count againſt both ; pet 

Ta; and ſhall not be drove to rwo Counts. Br. Laborers, pl. 2. Cites g 

„6. J. | Ft 34 

4. If the Servant does not bind himſelf to Payment by expreſs Promiſ 

he is not any ways chargeable if it comes to the Uſe of the Maſter; and 

the Servant ought to plead that it came to his Maſter's Uſe. D. 230. b. 

Marg. pl. 56. cites Mich. 6 Jac. B. R. Goodbaylie's Caſe. _ IT 

*The pro- F. In Treſpaſs for Battery of his Servants * per quod Servitium amiſit; the 
per Plea in Defendant faid, that he only thruſt away the Servants &c. Coke faid if 
—_ Gates: this Plea be true, he might have pleaded Not Guilty well enough; For 
per Powel J. this cannot be loſs of Service. 1 Roll. R. 393, 394. Trin. 14 Jac. B. R 


quod non Norris . Baker. 


fuit Negatum. ag | | 
2 Lutw. 1497. Hill. 12 W. 3. C. B. in Caſe of Randal v. Dean; 


nn 1 . i” —— 2 Fr re 4. 
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(U) Pleadings in Actions between the Maſter and Servant 


I, Man declared of Retainer i» Husbandry for 8 Years, and no Ex- 
ception was taken to the Retainer, tho' it was for 8 Years; quod 
nota, Br. Laborers, pl. 36. cites 38 E. 3. 22. +. 
2. Treſpaſs upon the Statute of Labourers, for that the Detendant was 
in his Service, and departed within the Term; the Defendant ſaia, that 
* Orig. Pi- he made Covenant with him to be his Apprentice in the Art of a“ Fiſt 
Nour L_ monger, and he would not teach him the Miſtery, but beat him, by which be 
Book it is could not ſtay with him; Fudgment &c. And it was agreed that this Action 
(Poiſon') does not lie of an Apprentice; by which the Plaintiff ſaid, that [he was] 
hisServant and not his Apprentice, priſt; and it was held double, the Ap- 
prentice and the Battery, but he replyed upon the Apprentice; and ſo ſee 
that Battery is Cauſe of Departure. Br. Laborers, pl. 35. cites 39 E. 3.22. | 
Where the 3. Writ upon the Statute of Labourers, becauſe the Plaintiff” had u- 
+ wor 5. tained the Defendant in Office of Salary for 6 Years, and the other ſaid thut 
8 % he was his Apprentice and not his Servant retained, Priſt; and a good At- | 
his Servant, ſwer. Kirton ſaid, he counted of a Retainer for 6 Years where the H. 
and the De- ute does not give Action but upon Retainer for one Near; and Fencot 
fendant ſaid demanded Judgment, becauſe he counted that he deparred the firſt Year 
2 Apprentice, &c. Br. Laborers, pl. 8. cites 45 E. 3. 13. 
udgment o N . 8 
de Writ, becauſe he might have Writ of Covenant; this is no Plea per Cur. without traverſe that he 
was his Servant. Br. Laborers, pl. 2. cites 9 H. 6. 7. . „ Ow £ 
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bo In Action » yum the Statute of Labourers, the Defendant ſaid that he In Treſpaſs 
never was retained in his Service, without anſwering to the Covenant + oa ; Upon the 


quod nora ; For it ſeems that all is one. Br. Laborers, pl. 9. cites 46 E. 3.4. „ e of 


DD : | . | | | - : Retainer in 
kis Service and departing before the end of the Term it is no Plea that be <vas never in Js Service, but 


ſhall Anſwer to the retaining, by award; For by the Retainer be is in his Service immediately by the Law, 
tho' he does not come into his Service in Fact. Br. Laborets, pl. 11. cites 47 E. 3 14 & 41 E. 3. 20. 


© 5. Writ upon the Statute of Labourers was againſt a Servant for Departure, 
who faid that the Plaintiff retained him to ſerve, for 6 Weeks and after for a 
Year if it pleaſed him, and if not then to depart, by which he departed as 
lawfully he might. Hank faid, it I make a Covenant with one to ſerve 
me, he ſhall come into my Service for one whole Year; but per Hill, yet 
he has well pleaded ; For Condition is no Plea upon a Requeſt to ſerve ; 
but upon the Retainer and Departure, it is a good Plea that the Retainer 
was upon Condition; quod nota ; by which the Plaintift took Averment 
that 54 covenanted to ſerve him for one whole Year without Condition, 
priſt &c. Br. Laborers, pl. 23. cites 11 H. 4. 32323. | t 
6. It was agreed Arguendo . upon the Caſe of the not making But Contra | 
of a Mill, that if a Man retains a Labourer to ſerve him according to the n . 7 
Form of the Statute, the Labourer ſhall have Action for his Salary, tho * * 
no Salary be mentioned upon the Retainer. Br. Laborers, pl. 1. cites 3 H. 6. 23. one is certain 
| . | 8 by the Statute 


bs Toon ß. os HI. 1 * | and the other not ; note a Difference. Ibid, 
. Aktion pn the Statute of Labourers, that he retained the Defen- ES 
dnt in the ce of Labourer. - The Defendant ſaid that he retained him 
to collect his Rent, abſque hoc, that he retained him in Office cf Labourer, 
and a good Iſſue per Cur. For the Statute is only of thoſe who may be 
required to ſerve as Labourers, and this a Collector of Rent is not; For 
it ſeems that it is not reaſonable that the Man ſhall be compelled to be ac- 
countable. Br. Laborers, pl. 28. cites 19 H. 6. 53. | 

8. Where a Man counts that he retained his Servant to ſerve him in his 
Houſe, this is ſufficient tho? he goes not ſay in what Office, as Servant of 
Husbandry, Cook, Butler, Groom &c. per Cur. Br. Laborers, pl. 29. cites 
21H. 6. 9. 925 | 

9. It an Infant be retained to ſerve, and Action upon the Statute of 
Labourers is brought againſt him, it is a good Plea 7hat he is an Infant ; 
per Paſton ; but per Markham, this is Where he is under 14 Years ; but 
be Paſton all is one; Brooke ſays, it ſeems that the Law is with Mark- 

= For the Statute is, Potens in Corpore. Br. Laborers, pl. 3o. cites 
21 H. ĩðͤ | ET 3 

10. Note that he 0 is not able in Body, nor 5 Tears old, and he who 
has Lands an Tenements, and Gentleman, Cook, Butler, Chaplain, Neo- 
nan &c. who ſhall not be compelled by the Statute to be retained in Huſ- 
bandry, yet if they are retained in Husbandry the Maſter in Debt for his 
Salary ſhall not wage his Law; becauſe they are retained in Husbandry ; 
Contra i, they are retained in their Degrees; and in Debt tor ſuch Salary. ir 
is a good Plea for the Detendanrt that he did not retain the Plaintiff in Huſ> 
bandry, and it is wot Negativa pregnans ; For he ſhall not be compelled to 
lay Quod non retinuir Generally: ; For it may be that he retained him in 
other Service, and not in Husbandry ; but Von retinuit modo & forma, is a 

ood Plea; For this ſhall be referred to the Declaration by theſe: Words; 


odo & torma. .. Br. Laborers, pl. 46. cites 38 H. 6. 22. | 
11. If a Servant departs the Maſter may retake him and retain him in 
dight of his Teetch, but cannot impriſon him. Br. Laborers, pl:.51. cites 
-N, Bad's owls to VC 
12. In Account by the Maſter againſt theServant for Money teceiyed,.the 
rvant charges, that Part of the Money was ſtole by Perſons unknown 
"of the Maſter's Warhouſe; per Cur thewing he was robbed is giving 
a Account. Vent. 121. Paſch. 23 Car. g. B. R. Vere v. Smith. 


Cumb, 311. S. P. Obiter. | 
Qqqq (V. 2) Plead- 


« 4c 4 . „%% . 
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(U. 2) Pleadings. Between Mafter and Artificers &c 


1. Ction upon the Statute of Labourers; the Defendant ſdid, that h. 
has 15 Acres of Land, for which he ought to do 20 Days Work by 


the Year, to the Biſhop of D. at his Manor of W. and had the Day that 


the Plaintiff required him to ſerve, Judgment &c. And rhe Plaintiff ſaid 

that he had only fix Acres, for which be ſpall do only fix Days Work, which 

may be done in one Week, Judgment &c. Upon which the Defendant de- 

murr'd ; And it was awarded that rhe Plaintiff take nothing by his Writ; 

the Reaſon ſeems to be inaſmuch as if he ſhall be retained with another, it 

is not lawful for him to depart from him to do the fix Days Work, nor 

any other Work, and ſo has] ſufficient Cauſe to be occupied, and therefore 

| not liable by the Stature ; quod Nota. Br. Laborers, pl. 5. cites 40 E. 3. 39, 

» Orig. 2. Action upon the Statute of Labourers againſt one who was retain'd 
(Broderer). jg the Office of an * Embroiderer fot half a Near, and departed within the 
2 1 that Term. Hamm. demanded Judgment of the Writ, for the Statute re- 
he was re- gards only Servants and Laborurers, and nor Artificers ; et non Allocatur. 


tained with Br Laborers, pl. 15. cites 47 E. 3. 22. | 
nos he „pl. 15 47 E. 3 


Day at a certain Rate, abſque hoc, that he <vas retained a Year, Prift; and the others econtra. Br. Labo- 


rers, pl. 15. cites 47 E. 3. 22. + Orig. (per Journeys, per Taxe) but the Year Book is 
Journes A Ia foith & a n foith per Tax 1 lour Agreement). POT” 6 (per 


3. Action upon the Statute of Labourers, becauſe he departed out of 
his Service; the Defendant ſaid, he was retained with him in the Office of 
Carpenter to make a Houſe, and he came to him to do his Service, and he 
diſcharged him, Judgment; and becauſe he made ſpecial Count, the Gene- 
ral Writ was good, notwithſtanding that Carpenter is an Artificer, and 
not a Labourer; quod nota, by which the Plainriff ſaid, that he did uu 
diſcharge him, Priſt; and the others econtra. Br. Laborers, pl. 22, 
cites 11 H. 4. 32. N 5 — 8 | 
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(W) Pleadings by the Servant againſt others. 
But it was 1. CErvant ſhall not be ouſted of the Advantage which the Law gire 


faid, tharthe \ him by Pleading his Maſter's Command. Per Cur. 2 Mod. 68. 
5er vlead the Hill. 27 & 28 Car. 2. C. B. Wine v. Rider & a. 0 
Command of 


his Maſter in Bar of a Treſpaſs. 2 Mod. 244. Trin. 29 Car. 2. in Caſc of Mires v. Solebay. 


. -—— , . 
—— * a 


1. A Ction was brought upon the Statute of Labourers in the Count 


where the Covenant was made, whereas the Departure was in anotMt! 
County, and yet well; For the Covenant is ifluable as well as the De- 


parture, and the Action lies of Departure if he was retained to be der. 


vant, tho he was never actually in the Service of the Plaintiff; quod 
nota. Br. Laborers, pl. J. cites 41 E. 3.20, -Þ 
[ For more of 


other proper Titles. ]J 
Sg (A) * Maſter 


Matter and Servant in General, See Apprentice, 
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(A) * Maſter in Chancery. Vilgil fays 
1 811 Jays, 

| That Willi- 

pet ay ra 2 7 wg N am the Con- 

— — oe | a *** —— 2 — ; queror inſti- 

* | tuted a Cole 

dn 3 3 : j e e „ - Soesy 
M AAſters of the Chancery are exempt from the Procurator of the of Clerks in 

| privi | this Co 

Clergy in the Time of Parliament. Br. Privilege, pl. 56. he urt 


then the 
cites F. N. B. | |  Officina Juſ- 
e e i Coin , . 00-0 wb 
Realm) for the making "all — wn of Writs which iſſued thence; among whom the Clerici de Prima 
Ema (the Maſters) were a principal Part. P. R. C. 2333. | IIs 

In ancient Days they were ſometimes created by the King's Letters Patents; but by Baggot's Caſe. 
9E. 4. 5. lb. pl. 20. per Pigot], it ſhould ſeem this was at that Time wore out of Uſe, they were 
made by the Election of the Court, and 1 them. P. R. C. 236. . . 1 
Beſides the Maſter ot the Rolls, the Chief, there are Eleven other Maſters of Chancery : Theſe Ele- 
yen are from 11 2 ** upon Death or Surrender, appointed by the reſpective Ld Chancellors for the 
Time betngy/ ot Bu . 25 bet | iir | 

It is aid, the Lord — Egerton ordered that there ſhould be a Memorandum of their Admittancs 
made on the cloſ Rolls of the petty Bag. P. R. C. 236 _ 

Their Office ſeems originally to have been partly to fit as Aſſiſtants with the Chancellor; and Rill rwp 
y three of them by Turns it with him at Weſtminſter in Term- ime, and two at a Time when he fits 
out of Term; and two of them fit with his Honour the Maſter, at the Rolls. P. R. C. 236. 

The other Part of their Office was to Writs as Occaſion required; as, where in ſome Caſe the 
Writ was already given, which did not exactly ſuit n Caſe falling under the ſame 
Reaſon with the 44 they were to frame a new Writ according to the Statute of Weſtminſter, 2. 
a. 24. which enacts, 82 evenerit in Cancellaria, * ys in uno Caſu reperitur Breve, & in 
Conſimili Caſu cadente ſub eodem Jure ſimili indigente Remedio non reperitur, concordent Clerici de 
Cancellaria in Brevi faciendo &c. P. R. C. 236, 237. | 


2. A Judge, fitting in theAbſence of Ld North, being about to make 
a Decree, the Maſters preſent food up and oppos'd, they being of Opinion 
zgainſt the Judge; upon which the Cauſe was conrinu'd 1n the Paper. 

Vern. 265. Mich. 1684. Merret v. Eaſt wick. 

3. Where Money is to be put out on Security to be allow'd by a Maſ- But now by 
ter, and the Security proves defective, he is not chargeable unleſs there had _ 12 —_ 
been either Bribery or Corruption. 2 Vern. 90. Mich. 1688. Comer v. 4 fr. 3% © 
Hollingſhed & al 5 hy {7 

ſhall be one 


Perſm appointed by the Court of Chancery to do all Things relating to the Delivery of the Suitors Money Ec. 
into the Bank, and taking them out, and keeping Accounts with the Bank, as by the Orders in the ſaid Af 
mentioned ave direfed to be done by the Maſters and Uſber ; wuhich Officer ſball be cal ed the Accountant Gene- 
ral of the Court of Chancery, and an Account ,ſball be kept in his Name with the Bank of England on the. 
Behalf of the Suitors in ſuch Manner as is directed by the ſaid Orders with Reſpect to the Maſters &c. and 
ty H. 3. The Accountant General ſhall ſtand in the Place of the * and Uſher”; and by S. 4. All Mort- 
gages, Tallies, Orders, Stocks, Annuities, and other transferrable Securities, ſball, if appointed to be taken in 
the Name of any Officer of _ the: Court, be taken in the Name of the Accountant General. 


4. At this Day a Recognizance acknowledged before a Maſter, and certi- 
fed under his Hand, is of that Authority, that it is a Matter of Record; 
and as effectual as if it had been acknowledged in open Court. Alſo all 
Deeds or Indentures, which are to be acknowledged in Chancery, muſt be 
acknowledged before ſome one of them. P. R. C. 238. 
, * IT and Affidavits are ſworn before one of them, and by him ſign d. 
K. C. 238. | 
_ 6. By an A of Parliament 18 Car, 2. not printed, there is one publick 
Office to be kept by them, and no more, as near to the Rolls as conveni- 
ently may be; in which the Maftert, Bank or one of them, Ie conſtantly 
attend for the adminiſtring Oaths, e of Deeds, and Recognizan- 
cs, and the Diſpatch of all Matters incident to their Office, (Reteren- 
ces upon Accounts and inſufficient Anſwers only excepred) from ſeven - 
| the 
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the Morning till 12 at Noon, and from two in the Afternoon till ſc 
Night. P. R. C. 239. ” 
7. And they may demand and take the Fees threrein mentioned, p R 
C. 239. | R. 
8. 8 it is alſo thereby enacted, That , the ſaid Maſters, or * 
them, ſhall directly or in irectly by any Act, ſhift; colour, or devic 
have, take, or receive any Money, Fee, or Reward, Covenant; Obligation 
Promiſe, or any other Thing, for his Report or Certificate in writing or other. 
wiſe, or for any other Matters in the At expreſſed, other than the ſuid ;, 
ſpective Fee or Fees in the Act mentioned; that then every ſuch Malle 
(bein g thereof legally convicted) all thenceforth be diſabled from the Ba 
ecution of his Office, and 1hall forfert to the Party grieved fo much Me, 
as ſhall be taken contrary to theACt, and ſhall alſo torteit1o0!. one Moiet 
to the King, the other Moiery to the Party grieved, who ſhall ſue 10 
the ſame in any of the King's Courts by Action ot Debt, Bill, Plain 
Information, or otherwiſe &c. P. R. C. 2414. 2 L 
9. The Buſineſs in Equity encreaſing, and the Maſter's Buſineſs in form. 
ing Writs decreaſing or diſuſed, the Ld. Chancellors have of late Time 
referred Matters of Account, and ſuch like, to their Examinations, which 
are ordinarily decreed according to their Certificate or Report. P. R 
10. Exceptions likewiſe taken to Anſwers and Irregularities in Praſtic 
Contempts and ſuch like are referred to them. P. R. C. 239. „ 
1 1. Maſters in Chancery have the fame Privilege of laying their Adions 
in Middleſex as Barriſters have. Gibb. 40. Burroughs .... 


N 
— — ** ene 


His Lord- 
that Dirzc- or only evalively done and colourably only, the Ld; Chancellor ſaid, he 
tions of this did not fee what other Method he could take to determine it, than by 
ak _—_ . directing an Inquiry betore the Maſter, and in order that he may beitet 
erben. determine it, his Lordſhip thought he ought to direct, that the Mater be 
cal and Al- attended by two 128 Skilled in the Profeſſion of the Law to ait hin; 
gebraical In- But his Lordſhip choſe rather, that 2 Perſons ſhould be agreed-upon by 
quiries, Ibid. conſent of both Parties, than to be a pointed by the Court. Which be. 
37% ing afterwards done, his Lordſhip ſaid, that the beſt Way was to lente 

all Matters in Difference to the Arbitration of thoſe 2 Counſel, and if 


they ſhould not be able to make an Award, then they to have Liberty to 


chooſe an Umpire. And the fame was agreed to. Barn. Chan. Rep. 368, | 


370. Hill. 1740. Gyles v. Wilcox. | 
13. A Client gave a Bond to his Attorney, reciting, that whereas. B 
(the Attorney) had been ſerviceable to J. C. (the Clienc) in ſeveral Cauſes, 
and ftill continues to be ſo, and the ſaid J. C. being throughly ſenſible of 
the ſame Services and Favours, if the the ſaid J. C. ſhall leave to the 
ſaid B. a Legacy of 1000/7. then the Obligation to be void, otherwiſe 
to ſtand in full Force. J. C. died, but leſt no Legacy to B. whereupon 
B. brought an Action of Debt againſt the Executor of J. C. and had judg- 
ment. The Executor brought a Bill for Relief as unduly gain d. Ld. 
C. Hardwick, who had before decreed for the Bond, now upon a Re. 
hearing, directed that the Maſter inquire, what thoſe Services were, which 
B. did tor J. C. and what he ought to be allowed for them; And that he 


| likewiſe Mn, whether B. ought to have any Allowance made wy 
Paſch. 


any Extraordinary Services done by him. Barn. Chan. Rep. 47s, 483. 
1741. Walmley v. Boot. > TT NM : 


For more of Maſter in Chancery. See Reports; Anſwers, and! other 
proper Titles. n 


1 x 
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Maſter 


12. A Queſtion being, whether one Book was an Abridgment of anther, 


Maſter of a Ship. 
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(A) His Power and Duty. 
t ASTER of a Ship is the Chief Mariner. Sti. 152. Roll. Mich. =” 
24 Car. in Caſe of Wood v. Clement. Rok 

2. The whole Power and Charge of the Ship being committed to the *s, P And 
Maſter requires a Staid Man and of Experience, whereunto the Owners are he may _ 
to take great Heed ; tor his Power is deſcribed, partly by the Owner or 2 out the 
Setter forth of the Ship, and partly by the Common Law of the Sea; by —_ b 12 
Means and Virtue whereof, the Maſter * may, it need be, borrow Money in Paſtengers, 

a hrange Country with the Advice of his Company + upon ſome of the Tackle mend and 

ow Furniture of the Ship, or elle ſell ſome of the Merchants Goods, provided ne 2 
that the Merchant be repaid again at the + higheſt Price that the like lo | ks "wh 
Goods are fold for at the Market : which being done, the Freight of $s.14.— 
thoſe Goods ſo ſold and repaid ſhall alſo be repaid by the Maſter to the I S. P. with 
Owner of the Ship, as well as the Freight of the Reſt of the Merchants NOTES of 
Goods, except the Ship © periſh in the Voyage, and in this Caſe, only the 1,14 Sp 
Price that the Goods were bought for ſhall be rendered, and for no other Ibid.— 48. P. 
Cauſe may the Maſtcr take up Money, or fell any of the Merchants Goods, Ibid. 

alcho* it were in danger of Ship-wreck. Mal. Lex Merc. 102. cap. 22. 

3. He is, before his Departure, to deliver the Names Ml all the Perſons 
which he is to tranſport, and of his Mariners, which with us is but lately 
eltabliſhed : And at his Return he is to deliver a true Inventory of the Good's 
if any Perſons, which ſhall happen to depart this Life in that Voyage, not 
only becauſe his Kindred and Friends may have Intelligence of it, but 
alſo becauſe their Goods may be ſafe and forth coming for one whole 
Year : Of which Goods in the mean Time, the Bedding and Appurten- 
ances may be taken by the Maſter and his Mate to their Ules, as alſo ſuch 
Clothing and other Things then upon his Body may be delivered to the 
WJ Soats-man and the Company, who do for that diſpoſe of the dead Body, 

putting the ſame into the Sea. Mal. Lex. Merc. 103. cap. 22. * 

4 When a Ship laden to fail from Bourdeaux to Caen, or ſome other RXALY. 
Place, is overtaken at Sea by a Storm, ſo that ſbe cannot eſcape without caſt- A. to Caſting 
ng ſome of her Lading and Merchandize over-board for lightening the , ae "Omer 
lad Ship, and preſerving the reſt of the Lading, and the Veſſel itſelf; _- 

Then the Maſter ought to ſay, Sirs, It is convenient to caſt over-board ſome Wa” 
if the Ships Lading. And, if there be no Merchant but what gives his Con- 2 of 3 
ſent, or approves thereof by his Silence, then the Maſter ſball uſe his own Beru 
Diſcretion, and caſt over-board ſome Part of the Lading; and, if the caſt the 
Merchants do not like of it, but that they gainſay or contradict it, the Goods into 
Maſter nevertheleſs ought not to forbear caſting out ſo much Goods as he all he Re | 
ſe convenient, he and the third Part of his Mariners taking their Oath Jon — 
wou the Bible, that keeping their right Courſe, they were tain to caſt S. P. admit- 
bat of the Lading over-board to fave their Lives, and the Ship, and ted by Holt 
te Reſt of the Lading. And the Wines, or other Goods that were caſt Ch. J + 6 
ver-board, ought to be prized and valued according to the juſt Value —= Rich 
the Goods faved. And when thoſe ſhall be ſold, the Price thereof d 1 Plaut 
all be divided, Liver for Liver among the Merchants, And the Maſter Son of K. 
bught to make the Diviſion, and to compute the Damage of rhe Veſſel, H 2. inſti- 
or che Freight at his own Choice, and to repair the Damage ſuſtained , 1 * 
[ne Mariners alſo ought to have a Tun free, and another divided by Lot, Laws, in bis 
Wording as it hall happen, if it appear, that he to whoſe Lot ir fell, did Return from 
Rrrr ; the 
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the Holy the Part of a good and able Seaman. Otherwiſe he ſhall be barred of his 
Land, inthe Privilege. And the Merchants in this Caſe may lawfully put the Maſter, 
1-ron. which Bis Oath. Miege's Laws of Oleron. 5, 6. S. 8. 

Are yet e | © 3 el LETS 

tant with ſome Additions ; De quibus, Vide Mr. Selden's Mare Clauſum, Lib. 2. cap. 24. and I upp 
they are the fame, which are attributed to him by Mat. Paris, Anno 1196. and he conſtituted Tuftice: 
to put them in Execution. Hale's Hiſt, Law, 145, 146. | 


— 


A 5. He muſt ct carry any counterfeit Cocguets, or other fiftitious aud 


Cocquets colourable Ship Papers; to involve the Goods of the Innocent with the 
| — Nocent. 2 Molloy 233. cap. 2. | 
SAL) 6. He may. net uſe any 1 Colours, Er/igns; Pendants, Facks 9, 
Colours. Flags, whereby his Ship or Lading may incur a Seifure, or the Cargo re. 
WV ceive any Derriment or Damage. 2 Molloy 232. cap. 2. | 
A 5. Nor muſt he refuſe the Payment of the juſt and ordinary Daties, and 
LIE. Port-charges, Cuſtoms and Imports to the Hazard of any Part of his 
Lading ; yet if he offers that which is juſt, and pertains to pay; then hs 
Y is excuſed. 2 Molloy 233. cap. 2. : Ys TI 
FRAY) 8. If ir happen chat the Maſter by Reaſon. of fou! Weather thinks 
2 3 fit to cut down his Maſt, he ovght firſt to call che Merchants, if there be 
po ebay any aboard the Ship, and ro ſay unto them; Sirs, I is requiſite to cut down 
LW WR) the Maſt, to preſerve she Ship and Lad ing, it being in this Caſe, no mots 
than becomes my Duty. Nay, it oftentimes happens, that they cur 
Cables and Rigging, may boch the Cables and Anchors behind then; 
to ſave the Ship and her Lading; All which Things are reckoned Liver 
by Liver; as Goods that were caſt over-board. And, when it pleaſes God; 
that the Veſſel arrives fately at her Port intended, the Merchants ſpal 
pay to the Maſter without any delay their Shares or Proportions; br fell 
the Goods, or pledge them, or procure Money to ſatisfy the ſame, betors 
the ſaid Goods be taken our of the Ship. And if he has allowed of them, 
and there happen Controverſies and Differences touching the Premiſes, 
fo that he obſerves a Colluſion therein, the Maſter mutt not come by the 
_ Loſs, bur ought to have his Freight. Miege's Laws of Oleron 6. 8. 9. 
SASSY 995 When a Man is made Maſter of a Ship, or other Veſſel, and rhe fail 
Diſpe N of hip or Veſſel, belonging to ſeveral Part-owners, departs from her own Port, 
Goods. and comes to Bourdeaux, Rouen, or any other Place, and is there freighted 
Jr Scotland, or ſome other Foreign Country; the Maſter in ſuch Cale me 
not ſell the ſaid Veſſel, unleſs he hath a Procuration, or a ſpecial Order fot 
| that Purpoſe from the Owners. Bat in Caſe he want 1dontes for the nut 
5 ſary Provifions of the ſaid Veſſel, he may for that End, with the Advice 
of his Mariners, pawn or pledge part of the Tackling of the faid Ship ot 
: Veſſel. Miege's Laws of Oleron. 4. S. 1. „ 
e Molloy. 10. When a Merchant freig bis a Ship at his own Charge, loads het, and 
CUP! N 16. nds her to Sea, and ſbe comes into an Harbour, where by Reaſon o . 
where the frary Winds ſhe is fain to flay till her Monies be all ſpent, the Mater i 
Ship is well that Caſe oughr ſpeedily to ſend to his own Country tor Money. But It 
engaged, ſhe ought not to loſe his Armogan, that is a good Opporruniey ; For, i 
N ts 1? ſo, he is accountable to the Merchants for all Damages that thall 712 
che Owners thereby. But the Maſter may take Part of the Wines, or other Met- 
are conclud- chant Goods, and diſpoſe thereof for the preſent Occalions of che Ship. 
ed thereby And when the ſaid Ship ſhall be arrived at her right Port of Diſcharg 
vill Redemp- the Wines that the Matter ſhall have diſpoſed of, ſhall be valued andy 
regard Ma- Praiſed at the ſame Rate as the other Wines ſhall be commonly fold tor, 
ſters might neither more nor leſs : And the Matter ſhall have the Freight of fucl 


e tempt- Wines as he has diſpoſed of as aforefaid. Meige's Laws of Qleron 8. S. 22 
üg . 1 N E 1 

the Owners, or infetter them with ſuch Sort of Obligations, but where there is very apparent Cu 
and Neceſſity, they fm ſuffer any to go Skipper or Maſter, but be that hath a Share or Part in het; 4 
that if Monies or Proviſions be why UP, he muſt bear his equal Share and Proportion with the Rel 
Nor can the Maſter on every Caſe of Neceſſity impawn the Veſſel or Furniture; For if the be freight 


ed, and he and the Owners are to join in the laying in of Proviſions for the Voyage, and per ww 


— 
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wants Money, (a great Sign of Neceſſity) yet can he not imgaven the Veſſel or Furniture any other or 
further, than for his own Part or Share in her, the which. he may transfer or grant, as a Man may do 
an $th or 5th Part in Lands or Houſes : Hur ſuch Obligation of the Veſſel muſt be in Foreign Parts 


or Places, where the Calamity or Neceſſity is univerſal on the: Veſſel, that will oblige all the Owners, 
2 Molloy, cap. 2. S. 15. 


a_—_— 
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11. However, Orders and Iaſtructious are as carefully to be bod pon 
as the Magnet. 2 Molloy, cap. 2. S. 16. e 2 
12. When the Maſter thall arrive at Graveſend, he ſhall not be above 3 OA? 
Days coming froin thence to the Place of Diſcharge ; nor is he to touch at any —_ 
Key or Wharf ill he comes to Chefter's Key, umleſs hindered by contrary 
Winds, or Draught of Water, or other ju/t Irpediment to be allowed by 
the Officers; And hkewiſe he or his Purſer are here ro make Oath of the 
Burden, Contents, and Lading q his Ship, and of the Marks, Number, 
Contents, and Qualit ies of every Parcel of Goods therein laden, to the beſt 
of his Knowledge 3 Alſo where, and in what Port ſhe took in her Lading, 
and what Country built, and how manned, who was Maſter during the Voy- 
age, and wh the Owners ; And in Out- ports muſt come up to the Place of 
unlading, as the Condition of the Port requires, and make Entries, on 
Pain of 100 1. 2 Molloy 238. cap. 2. S. 20. = 
13. Nor is ſuch a Matter to lade aboard any Goods outwards to any 14 Car. 2. 
Place whatſoever duit hout entering at the Cufton;» houſe her Captain's Name vg ; = == 
Maſter, Burthen, Guns, Ammunition, and to what Place ſhe intends, and 13 
before Departure to bring in a Note under his Hand of every Merchant 
that ſhall have laid aboard any Goods, together with the Marks and Num- 
bers of ſuch Goods, and be ſworn as to the ſame, on pain of 100 l. 2 
Molloy 238. cap. 2.S. 20, . 
14. No Captain, Maſter, Purſer, of any of his Majeſty's Ships of War, 
fall unlade any Goods before Entry made, on pain of 100 1. 2 Molloy, 
338, 239; cap. A. 8. 30. 4 | | 
. 15. He ought not to 1 any Merchandizes, but only at the publick 
Ports and Keys. 2 Molloy 232. cap. 2. | Going from 

| | ort to Fort. 


2 


16. No Ship to go from Port to Port in England, Treland, Wales, Fer- 
ſey or Euernſey, or Berwick, unleſs tae Owners are Deni gens or nataraliz- 
a, _ the Maſter and three fourths to be Exgliſß. 2 Molloy 237. cap. 2. 
17. Tfthe Mafter ſhall have Freight from Port to Port within the Realm, 
he ought ro have Narram for the ſame on Prin of Forfeiture of the Goods; 
and he is to take forth a Cocquet, and become bound ro go to ſuch Port 
deſigned tor, arid ro return a Cerrificate from the chief Officers of that 
Port where the fame is detigned for, and diſcharged within ſix Months 
from the Dare of the Cocquer. 2 Molloy 239. cap. 2. S. 21, RET 
; — He may * DOS ER. 238. per Hale on * -$-45— aa &.- 
| Opinion . Hill. 24 & 25 Car. 2. in Caſe of Morſe v. - 
. e e 4. 8 LAN 
19. If the Maſter has any Suſpicion, he may detain the Goods for bis 
9 85 Per Doctor Lane. Arg. 6 Mod. 13.8. P. by Holt Ch. J. 

20. He is not to bring any Goods from any Place, but what are of the ALAN 
Growth of that very Country, or thoſe Places which uſually are for the firſt 2 
bipping, on Pain of Forfeiture of their Veſſel and Furniture. 2 Molloy mow ak 
1 ek Pri, werd hor i WoW, 
21. This does not extend fo far, but that Maſters may fake in Goods in 12 Car. 2. + 
any part of the Levamt or Streights, although they are not of the very Growth cap. 18. 

ef the Place, ſo that they be imported in Engliſh Ships, three fourths Engliſb 
Mariners; $0 likewiſe thoſe Ships that are for India, in any ot thoſe Seas 
1 the Southward and Eaftward 'of Capo bona Speranza, although the Ports 

are not the Places of their very Growth, 2 Molloy 2379, 238. cap. 2. 


22, Any 
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But Sugars, 232. Any People of England may import (the Maſter and Mariners bein, 
TR Cu three fourths Engliſh) any Goods orW ares fromSpain, Portugal, Azores, Mad.. 
Tadses, Bu ra, or Canary lands; nay. in Ships that are act Engliſh built, Bullion 
tick, or any may be imported; ſo likewiſe in choſe that are taken by way of Prize 
9 dying Bona Fide. 2 Molloy 237. cap. 2. S. 19. 
Wood o 1 a 
the Growth of his Majeſty's Plantations to be ſhipped, carried or conveyed from any of the Engliſh 
Plantations, are to be carried to no Place in the World, but are to come direfly for England, Treland 
I ales, or Berzvick, upon Pain of Forfeiture of Ship and Goods; And the Maſter is to give Bond with 
ove Security in 1000 l. ifthe Ship be under the Burden of 100 Tons, and 2000 l. if above, that upon 
Lading he brings his Ship directly into England, Ireland, Wales, or Berwick, (the Danger of the 
Seas excepted) io likewiſe they are to do the ſame for the Ships that ſhall go from the Plantations to the 
Plantations, to the Governor, upon Forfeiture of the Ship and Goods. 2 Molloy 238. Cap. 2. S. 19. 


23. Bur from the Netherlands, or Germany, there may not be imported 

any Sort ot Wines (other than Rheni/ſh) Spicery, Grocery, Tobacco, Pg. 

Aſhes, Pitch, Zar, Salt, Roſin, Deal-boards, hard Timber, Oil, or Olives 

in any Manner of Ships whatſoever. 2 Molloy 232. cap. 2. | 

SAD 24. The Maſter 16 70 keep his Company in Peace, an +4 any Mariner ſhall 
Mariners. be hurt in doing Service, or by his Companion, the Maſter ſhall cauſe him to 
2 be healed, as he who 1s only anſwerable tor the Fact within Ship-board, 
riner fall and then by his Authority recover from the other Mariner the Charges, and 
Sick, the any Thing that the hurt Man bas loft thereby, Except that he who is hurt 
Matter ſhall Or lamed have provoked the other by obo A Aſſault or Stroaks. Mal. 


8 in vey Lex. Merc. 103. cap. 22. 
Houſe, with | 5 — a 

all Suſtentation neceſſary and uſual in the Ship, but ſhall not ſtay in the Ship until he be healed, and 
when he recovers Health ſhall give him his Hire, or if he die ſhall give it to the Wife or neareſt 
Friends. But if a Mariner be not hurt in the Sbib' Service, the Maſter ſhall hire another in his Place, and 
if he have a preater Hire, that Mariner then ſhall recover the Surplus. Mal. Lex. Merc. 103. cap. 
22. — And al ways the Maſter ought to lend his Mariners if they want. Ibid.- If through the 
Maſter's Fault the Ship Boat periſh with any Mariners in it by ſpoiled Ropes or otherwiſe, then ſhall the 
Maſter pay one whole Year's Hire to the Heirs of the drowned. Ibid. | 


25. Alſo he ought to give his Mariners Fleſh upon Sunday, Tueſday, and 
Thurſday, and upon other Days Fiſh, or ſuch like, with ſufficient Drink; 
Bur no Meat to them that ſleep not in the Ship. Nevertheleſs, the Qua- 
lity and Quantity of Mariners Food and Hires goes diverſly according 
to the divers Cuſtoms of Countries, and the Conditions made with them at the 
entering of the Voyage, whereof Remembrance is kept ro avoid Diſcords, 
which are more dangerous on the Seas than on Land. Mal. Lex. Merc; 
103, 104. CAP. 22. | | e 47 306 

26. 11& 12 N. z. cap. 11. If the Mafter of any Merchant Ship ſoall, 
during his being abroad, force any Man on Shore, or wilfully leave him be- 


hind in the Plantations or elſewhere, or refuſe to bring home all ſuch Men as 


he carried out with him, who are in a Condition to return when he is ready to 


proceed in his Voyage homeward bound, ſuch Maſter being convicted there, 


ſhall ſuffer three Months Impriſonment without Bail. 
i,” 27. If a Ship in her Voyage, Hing any where at Anchor, be ftruck or 
r wg grapled with another Veſſel under Sail, for want of good ſteering, whereby 
Anchors, the Veſſel at Anchor is prejudiced, and the Goods in her damnified ; in 
WR ſuch a Caſe the whole Damage is to be in common, and to be equally 
divided and appraiſed halt by half. And the Maſter and Mariners of the 
Ship that ffruck, or grappled with the other Hall ſwear on the Holy Evan- 


geliſts, that they did it not wittingly or wiltully ; the Reaſon of this a udg-" 


ment is, that an old Veſſel might not purpoſely come in the way of a bet- 
ter ; which ſhe will hardly do, as long as the Damage muit be equally 
ſhared. Miege's Laws of Oleron 7 S. 14. 3 ONT 
28. When two or moreVeſſels lie ina Harbour, where there is but little 
Water, fo that the Anchor of one of the Veſſels lies dry, the Maſter of tht 
ot her Veſſel ought to ſpeak to theMafter of the ot her Veſſel to take up his Auc bor 
for it is too nigh and may do a Prejudice. And, if the ſaid Maſter, an 
his Mariners ref#/e to take up the ſaid Anchor, then the other Maſter and 


his 
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his Mariners may take up the ſaid Anchor, and remove it at a further Diſ- 
dance; and, if the other oppoſe, and Damage afterwards happen thereby, 
they are bound to give tull Satisfaction for the ſame; but if they had 
placed a Buoy to the Anchor, and then the Anchor ſhould cauſe any 
Damage, in this Caſe they ſhall nor be bound to repair the Damage; and 
cheretore being in an Harbour, they ought to faſten ſuch Buoys or Anchor- 
marks, and ſuch Cables to their Anchors, as may plainly appear and be 
ſen at full Sea. Miege's Laws of Oleron 7. S. 15. RASAN 
29. If a Pilot undertakes the Conduct of a Ship, to bring her to St. Piſe. 
Malo, or any other Port, and tails in his Undertaking, fo as the Ship miſ= CFVSY 
carry through want of Skill ; the ſaid Pilot ſhall make good all the Damages 
that ſhall enſue thereby; but zf he be not able to make Satisfaction, he ought 
to loſe his Head; and it the Mater, or any of the Mariners, or Merchants, 
cut his Head, they ſhall not be accountable tor it; however, before they 
do it, they ought to know whether he has Where with to make Satisfacti- 
on. Miege's Laws of Oleron 8, 9. S. 23. 
zo. When a Ship or other Veſſel arriving at any Place makes in to- 
wards a Port or Harbour, and puts out her Flag, or gives ſome other 
Sign to have a Pilot come aboard, or a Boat to tow her into the Harbour 
the Wind or Tide being contrary, and a Contract is made tor piloting 
the ſaid Ship into the ſaid Harbour accordingly ; and foraſmuch as in 
ſome Places it is a Cuſtom, and an unreaſonable one, that the third or 
fourth Part of the Ship loft ſball accrue to the Lord of the Place where that 
fad Accident happened, and like Proportion to the Salvers, and only the 
Remainder to the Maſter, Merchant, or Mariners; therefore the Perſons 
contracting for the Pilotage of the Veſſel, ro ingratiate with their Land- 
lord, and to get to themſeſves Part of the ſaid Ship and her Lading, do 
like baſe and treacherous Villains wittingly and defignealy miſguide the 
Ship that ſhe may be loft, and feigning to aid, help, and aſſiſt the diſtreſſed 
Mariners, themſelves are the firſt in pulling the Ship to Pieces, in pur- 
loyning and carrying away the Lading contrary to all Reaſon and a good 
Conſcience ; and, that they may be the more welcome to their Landlord, 
run to his Houſe to bring him the Tiding of this unhappy Diſaſter ; where- 
upon the ſaid Landlord comes with his Men, and takes his Share and the 
dalvers theirs, and the Reit is left for the Merchants and Mariners; 
which being contrary to the Laws of Almighty God, this Law theretore 
ſhall be eſtabliſhed, that (notwithſtanding any Law or Cuſtom to the con- 
trary) all Landlords, Salvers, and all others, that Mall take, or purloin 
any of the ſaid Goods, ſhall be accurſed, excommunicated, and puniſhed as 
Thieves and Robbers ; and as for ſuch falſe and treacherous Pilots, the 
judgment is, that they ſhall be put to a rigorous and pag bad Death, that 
very high Gibbets ſhall be for that Purpole ſet up as near the Place as con- 
weniently may be, where they 10 guided and brought the ſaid Ship or Veſ- 
{el to ruin as aforeſaid ; and thereon ſhall theſe accurſed Pilots thametully 
end their Days; which Gibbets ſhall be left ſtanding, as a Memorial of the 
Fact, and as a Caution to other Ships that ſhall atcerwards fail that way. 
Miege's Laws of Oleron 9. 8. 1 as | 85 
31. If a Ship being in an Harbour waits for her Fraight to depart 
there with, the Maſter ought, before he depart, firſt to * adviſe with his Sailing. 
Cmpany, and ſay, Sirs, what think you of this Weather © whereupon per- yr fiat 
haps ſome will tell him, it is not fate yer ro fail the Wind being but newly ,, he ſtay 
changed, and we had beſt firſt to 3 and others poſſibly will in Port or 
lay, the Weather is good and fair. In ſuch Cale, the Maſter is to concur Harbour 
with the major Part; upon failure of which, if the Ship ſhall come to be W N juſt 
loſt, he ſhall make good the ſame (if he hath wherewithall) according to N 
the full Value upon a juſt Appraiſement. Miege's Laws of Oleron 4. S. 2. invites his 
5 2 Molloy 2 „ 


32. He may not ſer Sail without able and ſufficient Mariners borh for 
33. H 


quality and Number. 2 Molloy. 232. cap. 2. 
e 
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ay * Pawn the Ship if Occaſion be. Vent. 238. Morſe v. Slue. 


6 Mod. 79. 

8 
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33. By the Common Law the Maſter of a Ship could 2 not impawn the 
Ship or Goods ; for no Property either general or ſpecial was in hin Nor 
is fach Power given unto him by the conſtituting of him a Mafter. 2 
Molloy. 235. cap. 2 


3. 2269 23 Car. 2. cap. 11.8. 2. Where any Goods ſhall be Laden g 
board any Engliſh hip of the Burden of 200 Tuns or upwards, and mounq 
with16 Guns, or more if the Commander ſpall yield up the Goods to any Juri. 
1% Ships, or to any Pirates, or Sea Rovers without fighting, he mor hon 
Proof thereof made in the Court of Admiralty, be incapable of taking Charg, 
of any Engliſh Ship as Commander, and if he ſhall hereafter take upon hin 1, 
Command. anyEnghſhShip,he ſhall ſufferl mpriſonment byWarrant from the Curt 
of Admiralty during 6 Months for every Offence ; and in Caſe thePerſons taking 
the ſaid Goods ſhall releaſe the Ship, or pay unto the Maſter any Money er 
Goods for Freight, or other Reward, the ſaid Coods, or Money, or the 2 
thereof, as alſo the Maſter's Part of ſuch Ship ſo releaſed, ſpall be liable tore. 
pair the Perſons, whoſe Goods were taken, by Action in the Court o Aamiral;y 
and in Caſe the Commander's Part of the Ship together with ſuc Money and 
Goods ſhall not be ſufficient to repair all the Damages ſuſtained, the Reparati. 
ons recovered on the Maſter's Part of the Ship ſhall be divided pro Rata amoyf 
the Perſons proſecuting and proving their Damages, and the Perſons damaged 
fall have their Action againſt the Maſter for the Remainder. 

S. 3. No Maſter of any ſuch Engliſh Ship being at Sea, and having diſ. 
covered any Ship to be a Turkiſh Ship, Pirate or Sea-rover, ſhall depart out of 
his Ship. | 2 

. 4 If the Maſter of any Engliſh Ship, tho* not of the Burden of 100 
Tuns, or mounted with 16 Guns, fhall yield his Ship unto any Turkiſh Ship, 
Pirate or Sea-rover (not having at leaſt his double number of Guns ) without 
fighting, ſuch Maſter fhall be liable to all the Penalties in this Act. 

S. 5. Upon Proceſs out of the Court of Admiralty it fpall be latoful for al 
Commanders 75 his Majeſty's Ships, or the Commanders of any other Engliſb 
Ships, to ſeiſe ſuch Ships or Maſters fo offending, according to the Proceſs, and 
the ſame to ſend in Cuſtody into any Ports of his Majeſty's Dominions, tobe 
proceeded againſt according to this AF. eee 

F. J. If the Mariners or inferior Officers of any Engliſh Ship laden with 
Goods ſhall decline or refuſe to fight and defend the Ship, when they ſhall be 
thereunto comanded by the Maſter, or ſhall utter any Words to 5 37 
the other Mariners from defending the Ship ; every Mariner, who ſhall be 
fouud guilty of declining, or refuſing as aforeſaid, ſhall loſe all his Wages dit 
to him, together with 2 Goos as he hath in his Ship, and ſuffer Inpri. 
ſoument, not exceeding 6 Months, and ſhall during ſuch Tame be kept to hard 

Labour for his Maintenance. | as; 1 

35. A Ship put into Boſton in New-England, and there the Maſter took 
up Neceſſaries, and gave a Bill of Sale by way of Hypothecation, and now 
there being a Suit againſt the Ship and Owners ro compel Repayment, 3 
Prohibition was moved for; and the Court held, that the Mafter could 
not by his Contract make the Owners perſonally liable to a Suit, and there- 
fore as to them granted a Prohibition, but as to the Suit againſt the Ship 
denied a Prohibition, for the Maſter can have no Credit abroad, but 
upon giving Security by Hypothecation, and it is not reaſonable to hinder 
the Court of Admiralty to give a Remedy, where we can give none out- 
ſelves. 1 Salk. 35. Trin. 2 Anne, B. R. ſohnfon v. Shippen. 

36. 1 Ann. Stat. 2. cap. 9.S. 1. If the Principal be convifÞ of Fel), 
ſtand mute, or challenge perenitorily above 20 Furors, the Acceſſory may be i 
ceeded againſt as if ſuch principal Felon had been attainted, notwithftanding 
ſuch Principal be admitted to his Clergy, pardoned, or otherwiſe delivered be- 
fore Attainder ; and ſuch Acceſſory, if he be convicted, or ſtands mitt, u 
challenges, as aforeſaid ſhall ſuffer as if the Principal had been aint ? 
| ” | . 38. 11 0% 
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. 11 Geo. 1. cap. 9. S. 5, If any Owner of, or Captain, Maſter, Officer” 

or Mariner belonging to any Ship, ſhall wilfully caſt away, burn, or deftroy the 

Ship, or direct, or procure the ſame to be done, with intent to prejudice any Per- 

on, that ſhall have underwritten any Policy of Inſurance thereon, or any 

Merchant that ſhall load Goods therein, or any Owner of ſuch Ship; the Per- 

ſons offending being thereof convitted, ſhall be adjudgedFelons, and ſuffer with- 

out Benefit of Clergy. : | 

' 38. He is not to import into, or export out of, any the Engliſh Plantati- | 

ons in Alia, Africa, or America, but in Engliſh or Iriſh 22 or of the Fhat Ships 

Veſſels bi/t and belonging to that Country, Iſland, Plantation, or Territory; 2 Mariners 

the Maſter and three fourths of the Mariners to be Engliſh, upon the For- CHOSEN 

feiture of Ship and Goods ; and it orherwiſe, they are to be looked upon 

as Prize, and may be ſeiſed by any ot the King's Officers and Comniand- 

ers, and to be divided as Prizes according to the Orders and Rules of 

Sea. 2 Molloy. 231. cap. 2. | 

. 39. All Goods of the Growth of his Majeſty's Plantations are not to be 

imported into England, Ireland, or Wales, Iſland of Jerſey or Guernſey, 

but in ſuch Veſſels as truly belong to Owners that are of England, Ireland, 

Wakes, Ferſey, or Guernſey, and three tourths at leaſt of the Mariners are 

to be Englith, upon Forteiture of Ship and Goods. 2 Molloy. 237. cap. 2. 

| 40. Maſter of a Ship has the Power of chuſiug the Sailors, and nor the 

Owners; for when the Part-Owners had made the Defendant Maſter they 

could not put any Servants upon him without a ſpecial Agreement tor it 

for Breach whereof an Action would lie, for the very making him Maſe 

ter impowers him to chooſe his Servants, for he is anſwerabl: for all Events, 

and therefore bur reaſonable he ſhould have Liberty of chooting ſuch Men 

as he can confide in, and for whoſe Honeſty and Diligence he may take 

Security; and the Owners have no Means to avoid it bur to recal the Maſ- 

ters Authority; and it is one of the Inconventences of Jointenancy, that 

one alone cannot do that; Judgment pro Detendente. 12 Mod. 434. 

Mich. 12 W. 3. Roſiere v. Sawkins. 7 | 
41. When a Maſter fraights a Ship, he ought to ſhew his Merchants NXALY 

the Cordage that belongs to her, and, if they ſee any Thing amiſs or Tackle. 

wanting, he muſt rectify it; For, if for Want of good Cordage, any Pipe, 

Hogſhead, or other Veſſel ſhonld happen to be ſpoiled or loſt, the Maſter and 

Mariners ought to make it good to the Merchants. So allo, if the Ropes 

or Slings break, the Maſter not having ſhewed them to the Merchants, he 

muſt make Satisfaction tor the Damage; But if the Merchants ſay, That 

che Cordage is good and ſufficient, and re ſatisfed therewith, and after- 

wards it happens that they break; in that Cale each of them ſhall ſhare the 

Damage, viz. The Merchant to whom the Goods belong, and rhe ſaid 

Maſter with his Mariners. Miege's Laws of Oleron. 6. S. 10. | 

2. A Veſſel being laden with Wines, or other Goods, and hoyſing 

Sail at Bourdeaux, or any other Place, if the Maſter and his Mariners 

have not trimmed their Sales as they ought to have done, and it happens 

that ill Weather overtakes them at Sea, fo that the Main-yard fakes or 

breaks one of the Pipes or Hogſheads; the Ship being arrived at her Port 

of Diſcharge, the Merchant ſays to the Matter, that by Reafon of his 

Main-yard his Wine was loft ; in that Caſe, if che Maſter replies, it was 

not ſo, both he and bis Mariners, (be it four or fix, or ſuch of them as 

the Merchants ſhall think beſt) z2u/t take their Oaths, that the Wine was not 

d:froy'd by them, nor by the Main- yard, or through their Default, as the 

Merchants charge them, and then the ſaid Maſter and his Mariners ſhall be 

acquitted thereof. Bur, if they refuſe to make Oath to that Effect, they 

are then obliged to make Satisfaction for the ſame; For they ought to 

have ordered their Sails aright, before they failed from the Port where 

they took in their Lading. Miege's Laws of Oleron. 11. S. 11. Ds. 
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) Chargeable. In what Caſs. 


S. P. 2 Mol- 1. IF a Maſter ſer forth his Ship for to take in certain Charge or Lading 
* _ | and then takes in any more, eſpecially of other Men, he is to loſe 
2 3 all his whole Fraight; For by other Men's Lading, he may endanger the 
brought into Merchants Goods divers Ways. And in ſuch Cafe, when Goods 
the Ship /e- Storms are caſt over Board, it thall not be made good by Contribution or 
3 Average, but by the Maſter's own Purſe; For if he * over burthey the 
. Ship above the true Mark of Lading, he is to pay a Fine. Mal. Lex 
therwiſe; Merc.. 99. 


and Goods ſo 
brought in may be ſubjected to what Freight the Maſter thinks fitting. * He muſt not over charge 
or lade his Ship above the Birth-mark, or take into his Ship any Periin of and obſcure or mnknown (n. 


dition, without Letters of ſafe Conduct. 2 Molloy 232. Cap. 2. 


2. If a Ship do enter into any other Port or Harbour than ſhe was fraight. 
ed for againſt the Maſter's Will, as by a Storm, or by ſome Force, then 
the Goods ſhall be tranſported to the Port conditioned on the Maſter's 
Charges; but this muſt be tried by the Maſter's Oath, and two of the Ma- 

riners, or elſe the Maſter may be in further Danger. Mal. Lex. Merc. 99. 
Molloy. 232. 3. Such is the Duty of a Maſter of a Ship that is 215 that he 
cap 2. S. 4. S. 0 pht not to make Sail, and put forth to Sea without the Advice and Con- 
P nor muſt he ſent of the moſt Part of his Company, eſpecially when the Weather is 


as Sur len ſtormy, otherwiſe he thall anſwer the Damages that cometh thereby ; 


without juſt principally if he have not provided an expert Pilot, or if the Ship happen 


— 


Cauſe 1 to fall over in the Harbour. Mal. Lex. Merc. 102 cap. 22. 

a fair Mind 7 ; | 

invites his JDeparture.- But if the Ship's Company differ in Opinion, as to ſailing or Not, the Maſter 
is to concur with the major Part. Miege's Laws of Oleron. 4. S. 2. | - gp 


4. The Maſter ſhall be 2 alſo by Damages, if the Overloop of 
the Ship be antyth, or the Pump be faulty, or a ſufficient Covering be want- 
ing, eſpecially for Corn, Victual, or ſuch like Commodities. Mal. Lex 


Merc. 103. Cap. 22. | 
F. The Maſter is not bound to render an Account of all to the Owners; 
as tor Paſſengers which are found unable to pay. Mal. Lex Merc. 121. 
cap. 30 5 ; | 
S. P. For the, 6. When any Goods or Merchandiſes are delivered unto the Maſter, « 
very lading his Clerk the Parſer of the Ship, and laid within Board, or to the Ship Sidt, 
23 both ways is at the Maſter's Peril. But the Mafter 1s not bound to a. 
liable, and ſer for ſuch Things as are put in his Ship “ without his and his Company's 
that as well Knowledge ; becauſe where Men are found ignorant, they are alſo eſteemed 
by the Com- not to conſent. Mal. Lex. Merc. 103. cap. 22. 
mon Law as | 
the Law Marine. 2 Molloy 246. cap. 3. S. 14 But if the Merchant or Paſſenger keeps his Goods 
25 himſelf, as Monies or ſuch Things in his Coffers, and then finds Fault to have loſt them: Then the 
faſter and Company are to purge themſelves by their Oath; but if afterwards, notwithſtanding they 
be found guilty, the Denier ſhall pay the double, and alſo be puniſhed for Perjury. Mal. Lex Merc. 
103. cap. „ | + 4 
Goods ſecretly brought in, and not entered in the Purſer s Book, or Bills of Lading, the Maſter is not re. 
ne for, unleſs it be ſuch as the Parties bring into the Ship about them, as Cloaths, Money, and 
= e . 22 are ſeldom entered; and moſt commonly thoſe that are viſible he is anſwerable for. 
lolloy. 248. e FL 8 
So if the Maſter forewarns a Paſſenger to keep his Goods, and that he cuil l not take Care thereof, if the 
be loſt or purloined by the Crew; it is held, that he is not anſwerable for the ſame, eſpecially if there 
be any Agreement. Ibid. | r of | | 
But if Goods be ſent aboard, and the Maſter appoint a Cabin for the ſame, and deliver the to the 
Lader, and teils him he will not be anſwerable it a Loſs happens, yet if the Goods are ſtolen he mult 
make Satisfaction. Ibid. 249. | | e 


7. Tho 


r  Þ_ aa. co . ct r 
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K* The Maſter is liable for all Damages fuſtained by bad Hooks, Ropes, For if any. 

Blocks or Lines, if the Mariners do give Notice of it, and they ſhall bear 

heir Parts in the Damage, and fo is he alſo to anſwer any Damage hap- livery. of 
ning by unreaſonable owing or breaking of Goods, and therein he and the Goods 


Fr Company may be put to their Oath: Mal: Lex, Merc. 103. cap. 22. into the 


3 | Lighter, as 
chat the Ropes break, and the like; there he muſt anſwer ; but if the Lighter comes to the War or 
Key, and then in taking up the Goods, the Rope breaks, the Maſter is excuſed, and the Wharfinger is 
liable. 2 Molloy 233. cap. 2. | | | 


8. Wharſoever ſhall happen through Fault, Negligence, or Chance, which He bath by 


might be avoided, or if it be done by the Paſſengers, or other than himſelf and 1 a 


his Company, the Maſter is anſwerable. Mal. Lex Merc. 103. cap. 22. yy either 

e ee, Fe l General or 
Special by the conſtituting him Maſter; yet, as an Officer; he muſt render an Account for the whole 
Charge, when once committed to his Care and Cuſtody, and on Failure make Satisſaction; and there- 
fore for Misfortunes rng either through Negligence, Wilfulneſs, or Ignorante of himſelf or Mariners, 
he muſt be reſponſible. Molloy 229. —3 Mod; 323. 


9. If by the Maſter's Default Confiſcation of Goods, or other Damages But concern- 


ing the ſuing 


happen for Non-Payment of Cuftom, or falſe Bills of Entries in the Cuſtom- | 
Hſe or Goods, 6# for iranſporting of AE Goods, the Maſter ſhall 8 3 
uſwer for the fame with the Intereſt. Mal. Lex Merc. 103. cap. 22. Maſter may 


well do it, as 


the Merchant may piirſue for ſpoiled Good: And notwithſtanding, if it ſhall be found, that the Aer 


chant is in any Fault concerning the Goods, as aforeſaid; then it the Maſter, and four of his Company 
Mariners ſwear no Fault to bave been in them, the Maſter ſhall be cleared thereby. Mal. Lex Merc. 


they and their Predeceſſors, Mayors, &c. have had of wy Maiter of a C. Tho- 
Ship 8 d. per Tun for every Tun of Cheeſe brought from any Place in Eng- the Maſter 

land to the Port 0 2 ab Oriente de London-Bridge in the Name is not ſtrictly 
of Weighage; and that the Defendant being Maſter of a Ship had brought pan __ 
to the Port of London ſo many Tuns, which at that Rate came to ſo 8 

much, which he had not paid; Upon Non Aſſumpſit, Verdict and judg- the Matter is 
ment was for the Plaintiff, whereupon H. brought a Writ of Error, always look- 
and aſſigned for Error, That the Action did nor lie againſt the Matter, but 3 
that the Duty is due by the Merchants, Owners of the Goods: Bur the Penn an- 

judgment was affirmed; For the Maſter is intruſted with the Goods, ſwerable; 
and hath a Recompence from the Merchants for bringing them, and is re- For to put 
ſponſible for them, and therefore ſhall be charged for the Duty; and it ws in 206% 
would be infinite ro ſearch for the Owners of the ſeveral Goods, which chants to an- 
ae all in the Cuſtody of the Maſter, who brought them into Port, and ſwer Duties 
therefore he ſhall be charged. 3 Lev. 37, 38. Mich. 33 Car. z. C. B. is impracti- 

Mayor &c. of London v. Hunt. ISA is but reaſon- 


able the Maſter ſhould pay a Duty for the Benefit of the Port, and that the Town ſhould have the 
uty who are to maintain the Port. 1 Salk. 249. Mich. 10 W. 3. B. R. Vinkeſtone v. Ebden. 


11. If a Maſter ſhall weigh Anchor, and ſtand out to his Voyage, after 
the Time covenanted or agreed on for his Departure, if any Damage 2 en 
a Sea after that Time, he ſhall refund and make —_ all ſuch Misfor- 
tune, Molloy 255. ere e, WR 
12. So ſoon as Merc handiges and other Commodities are put aboard the . This wa, 


Ship, whether ſhe be riding in Port, Haven, or any other Part of the a Trial at 


eas, he that is Exercitor Navis is chargeable therewith; and if the ſame Bar, and Hale 
de there loſt, or urloned, or ſuſtain any Damage, Hurt or Loſs, whether Ch. I. ſaid, 
in the H. XC 15 | after ſhe is in her Vo. That the 

wo aden or Port before, or upon the Seas after ſhe is in her Voyage, Naſteris Ex- 
ether it be by Mariners or by any other through their Permiſſian, he that ercitor Na- 
8 Exercitor Navis muſt anſwer the Dama e, tor that the very lading of vis, and if in 


the Goods aboard the Ship does ſubject 15 Maſter to anſwer the ſame; this Caſe the 


and with this agrees the Common Law, Where it was adjudged, That "vey cg a 
| Tittt 7 | * Gods 


Damage ha 
ns Wie 


cable, and it 


a a 


- 
r 12 — Aw como , — n.. 
— mt. o o - 


Maſter of a Ship. 
Matter, the * Gods ̃ ſent abtard a . . 
— Lading tor the ſame, the Goods were owed, and in the Night ws * 
bare. And ſonis, under the Prerence that they were Preſſ-maſters, entered the $4; 
if the) and robbed her of thoſe Goods ; the Merchant brought an Action at Co — 
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* 


ſhould be too mon Law againſt the Maſter ; and the Queſtion was, whether he ſhoulg 


gy he thould anſwer tor the ſame; For it was alleged on his Part, That there 


vane” :> was no Default or Negligence in him; for he had a ſufficient G 
co ll Goods were all lock'd 8 under Hatches, the Thieves came as ber 
Maſters go ters, and by Force robbed the Ship, and that the ſame was Vis Major, and 
2 che = that he could not have prevented the ſame: And laſtly, That tho he 
this Caſe is Was called Maſter, or Exercitor Navis, Jer he had no Share in the Shi 
very great; and was but in the Nature of a Servant acting for a Salary. Bur notyith, 
but the Ju- ſtanding it was adjudged for the Plaintiff; for at his Peril he muſt ſee that 
V.. Fit > All Things be forth coming that are delivered to him, let What Accid 
erdict for i ent 
the Defen- ſoever happen, (the Act ot God, or an Enemy, Perils and Danger of the 
dant, the Seas only excepted ;) but for + Fire, Thieves, and the like, he muſt an. 
Courtinclin- ſwer, and is in the Nature of a common Carrier; and that though he je. 
2 way. ceives a Salary, yet he is a known and publick Officer, and one that the 


1. 14 Law looks upon to anſwer, and the Plaintiff hath his Election to charge 
Car. 2. B. R. either Maſter or Owners, or both at his Pleaſure, but can have but ons 
— v. Satisfaction. 2 Molloy 230, 231. cap. 2. 8. 2. | 
uce.— 1 he | | | 
Court inclin'd ſtrongly for the Defendant, there not being the leaſt Negligence in him. Vent. 191. Hill 23 
& 24 Car. 2 B. R, S. C,—— Butafterwards in Hill. 24 & 25 Car. 2. It was adjudged for the Plaintiff by 
the Opinion of the whole Court; The Reaſons whereof were delivered by Hale Ch. J. That tho' by 
the ** Admiral Civil Law, the Maſtet is not chargeable Pro Danino fatali, as Pirates, Storm, Sc. but 
where there is any Negligence in him, he is, yet this Caſe is not to be meaſured by the Rates of _ the A. 
miral Law, becauſe the Ship <vas infra Corpus Comitatus. And the firſt Reaſon for his being liable is, 
becauſe he takes a Reward, and the Uſage is to pay him Half-Wages before he goes out of the Country. | 
2dly. If he would be might have had a Caution for bimſelf, which he omitting, and taking in the Goods 
enerally, he ſhall anſwer for what happens. 3dly. To excuſe the Maſter, a Difference muſt be 
Nerd between him and a common Hoyman, Carrier, or Inn holder. [But as to that there is 10 
Difference between him and a Hoyman. 2 Lev. 68. S. C.] He is f rather an Officet than a Servant, 
as he may impawn the Ship, and fell Bona Peritura ; And as to an Objection of the Maſter's receivint 
4 ages from the Owners, he anſwered, that in Effect, the Merchant pays him; For he pays the Owner's 
yaigbi, fo that it is but handed over by them to the Maſter ; If the Fraight be loſt, the Wages are 
Joſt too; For the Rule is, Fraight is the Mother of Wages ; ſo that tho' the Declaration ts, That the 
Maſter received /Wages of the Merchant, and the Verdict is, that the Owners pay it, it is no materia 
Variance. Vent. 238, 239. S. C. Adjudged 2 Lev. 69. S. C.— Reſolved for the Plaintiff. 
Raym. 220. S. C. ** But by our Law, Cale lies gain him for Goods loft, tho* without his De- 
fault. 1 69. S. C S. P. Becauſe he was a publick Officer, and becauſe his Salary is Part of his 
Hire, and did ariſe from his Care and Diligence to be taken for the fafe Cuſtody of the Goods; Pet 
Holt Ch. J. 12 Mod. 48. cites S. C ut if the Ship had been robbed at || Sea, the Maſter had 
not been anſwerable, tho' he was chargeable at Land; Per Halt Ch. I. 12 Mod. 484, cites 6. C. 
Ibid. 490.— S. P. Whether by Enemies, Ships of Reprize, or Pirates; For there, if no Fault or ww 
gence was in him, but that he performed the Part of an honeſt, faithful and valiant Man, he ſhall 
excuſed. 2 Molloy 232. cap. 2. S. C. cited by Holt Ch. J. in Caſe of Boſon v. Sanford, & al, 
And held clearly, that tho' the Maſter is chargeable in Reſpect of his Wages, ſo are the Proprieton 
likewiſe in Reſpect of their Fraight, which 5 receive for the Portage of the Goods, at the Eledtion 


of the Plaintiff. 3 Lev. 25S, 259. Eyre J. held, that there is no Difference between a Land 

Carrier and a Water-Carrier. and that the Maſter of a Ship was no more than a Servant to the Owner 

in the Eye of the Law; and that the Power he has of Hypothecation, is by the Civil Law. 2 Salk, | 

440. in Caſe of Boſon v. Sandford. ? f 1 | £ | 
+ 2 Vent 191. Arg. ſays, that he is not liable in Caſe of Fire, or ſinking of the Ship. 


S. P. For if 13. If the Maſter ſhall receive Goods dt the Wharf or Ke y or ſhall ul 
7 2 his Boat for the ſame, and they happen to be Ie, he ſhall likewiſe anſwer 
* a; Charge both by the Marine Law, and the Common Law. 2 Molloy 231. ch 
* * — 2. S. 2. | ; | | 
Alter — 


omes immediately reſponſible, if they fical, loſe, damnify, or imbexil them. a Molloy 247: chr f. 5 


14. If Goods be laden aboard, and after an Embargo or Reſtraint fron 

the Prince or State comes forth, and then he breaks Gtound, or eadeawurs 

| to ſail away, if any Damage accrues, he muſt be reſpotilible tor the ſam 
The Reaſon js, becauſe his Freight is due and muſt be paid; nay, alrho 
the very Goods be ſeiſed as corfraband Goods, 2 Molloy 232. cap. 2. . 
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| 1 He ought not to lade any of his Merchants Goods aboard any of 220 
the King's Enemies Ships (admitting his own Vellel leaky or diſabled) 
without Letters of fate Conduct; otherwiſe the ſame may be made Prize, 
and he mult anſwer the Damage that follows the Action. 2 Molloy 232. 
be | . 
ed Nor ſhall he come, or ſneak into the-Creeks or other Places, when 
luden homewards,- but into the King's great Ports, (unleſs he be driven in 
by Tempeſt;) tor otherwiſe he torteits to the King all the Metchandize, 
and therefore muſt anſwer. 2 Molloy 232. cap. 2. 

17. He muſt nat lade any 2 or unlawful Goods, whereby the 
the whole Cargo may be in danger of Confiſcation, or leaft ſubject to 
Seizure Or Surreption. 2 Molloy 232. cap. 2. 

13. After his Arrival at Port he ought to ſee that the Ship be wwe!/ 
moored and anchored ; and aſter re-laded, not to depart or ſet Sail, till he 
hath been cleared ; -tor if any Damage happens by Reaſon of any Faulr 
or Negligence in him or his Mariners, whereby the Merchant or Lading 
receives any Damage, he muſt anſwer the ſame. 2 Molloy 233. cap. 2. 
19. He muſt not fer fail with inſufficient Rigging or Tackle, or with 
other or fewer Cables than is uſual and requiſite, 22 being had to the 
Burt hen of the Veſſel. 2 Molloy 233. cap. 2. | 

20. If fine Goods or the like are put into a cloſe Lighter, and to be con- Paſch. 26 
wjed from the Ship to the Key, it is uſual there, that the Matter ſend a I 
competent Number of his Mariners to look to the Merchandize, it then bu . C. J 
any of the Goods are M and imbezel' d, the Maſter is reſpontible, * and Hats © 
not the W harfinger ; but , ſuch Goods are to be ſent aboard a Ship, there 
8 at his Peril, muſt take care the ſame be preſerved. 2 

olloy 233. cap. 2. | ; | | 

21. Aid 2 oh Law aſcribes theſe Things and many more to him as 4s if he de- 
Faults, when committed by him or his Mariners ia Ports, ſo there are o- 82 * 
ther Things, which the Law looks upon to be as Faulrs in him i Bis , irg g, 
Vojage, when done. 2 Molloy 2335 234. Cap. 2. — 4 8 

| a 3 ; neerous 

d unuſual Way, When he may have a more ſecure Paſſage ; though to avoid illegal 8 | 
2 wh x ll bs Cod N may he ſail by Places infefed wh Rates, mie Sr pirate Place 
hotoriouſly Known to be #hſafe, nor engage his Veſſel among Rocks, er remarkable Sands, being thereto 
dot neceſſitated by violence of Wind and Weather, or deluded by falſe Lights. 2 Molloy 234. cap. 2. 


22. The Maſter ſhall not be anſwerable for the Contracts of their Ma- 
riners, but they may be detained for their Crimes. 2 Molloy 234. cap. 2. 
23. Maſter of a Ship went a trading e beyohd Sea, and died; the 
Succeeding Maſter open d his Effects, in the Preſence of the Crew ; and 
then ſent a Letter with a Bond incloſed to the Widow, wherein he bound 
himſelf to anſwer to her the Sum of zoo l. if the Ship arrived ſafe ; he 
Sum the Deceaſed left, being 2001. which was the Rate of Reſpondentia 
Bonds there. The Maſter traded, and made 300 J. per Cent. of the Money. 
The Queſtion was, W hether he ſhould be bound ro any more than this 
Bond, or anſwer to the Widow the Profits of the Money made in way 
of Trade? The Counſel for the Widow, and the Ld. Keeper too, 
thought it differ'd from the Caſe of an Executor; becauſe the Sh ip was to 
fo a trading Voyage, and the Money was deſigned to be laid out in 
rade, a. the ſucceetling Maſter is in Effect, bur à Truſtee for the Re- 
preſentative of the former. And they held, that if he traded with the 
Money as with his own with Care and Prudence, and then through any Accident 
the Money was Io, he would not be accountable, It was therefore decreed, 
that he ould acroum to the Witlow for the Profit made by the L. rulle, de- 
dacting reaſonable Hllotbunte for Labour aud Skill, The Ld. Keeper thought 
this Reſolution neceſſary for che Incou of Trade; it being a 
Comfort to a Man to khow, that if he ſhould die, the Improvement. of 
his Effects in the Way of Trade by the ſucceeding Mafter ou d be for 
the Advantage of his Family. 10 Mod. 20, 21. Paſch. 10 Ann. in Canc. 


rown v. Litton. | "A 
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348 Maſter of a Ship. 

On the Hypothecation of the Maſter, the Ship is ſuable in the 44 

clin „but che Ownets are not. 1 Salk. 35. Trin. 2 Ann. B. Re jo 

ſon v. Shippin. | ABT ; 

25. A Maſter of a Ship is diſcharged of Goods, when he lands them 1 

the Cuſtom Houſe, and gives the Proprietor Notice, MS. Tab. cites 

March. Eggleſham v. Partyes. 5 a 

26. Matter of a Ship takes upon him to ſe the Ship at an undervalue to th, 

Agent of theE. Ind. Company. This is a Breach of Truſt in the Maſter, and de. 

creed that the E. Ind. Company ſhall anſwer for the real Value of the Ship and 


Cargo, but not for Poſſibility of Gain. MS. Tab. cites x Decembe 
Faſt India Conley L. Eline os 8 
RE J ee Re RE TEES 9 90 
| th 
(B. 2) Owners. How far bound by hrs Contraft or Default, 7 
Tf the Oun- 1. A Maſter of a Ship, of which B. was Owner, treated with ].$. 5 
> ay _ for taking the Ship to freight at 80 Tons to ſail from London ty 8 
1 3 Falmouth and thence to Barcelona without altering the Vohage, and there 
nanted that to unlade, at a certain Rate per Ton. And to perform this, the Maſter and 
there ſhould Merchant (J. S.) execute aChartyParty, but B. was no Party thereto; and by x 
06 I Pro- the Charter Party the Mafter obliges the Ship, and what was therein valid U 
** 2 at 300 J. The Maſter deviates and commits Barretry, and the Merchant in 
he ſhould on effet# loſeth his Voyage and Goods. For the Merchandize being Fiſh, came 
Non-per- not till Lent was paſt, and was Rotten. Sentence was given againſt the 9 
— % {Maſter and Ship, in the Court of Admiralty at Barcelona, 1 affirmed 8 
Heer liable on Appeal to a Higher Court. The Ship coming to the Merchant's Hands 
to the Dam- the Owner brought Trover. The Merchant brought a Bill to ſtay this Suit, and 1 
es. And another was brought by the Owner for Freight, and claim'd Dedudti ons 
3 out of both for his Damages ſuſtained by the Maſter's Breach of Articles. 
Ship in the For if the Owner gives Authority to the Maſter to contract, or alloy his 
later Clauſe, Contract, he ſhall be liable ro Loſs as well as Gain, by Occation of that | 
viz. Oblig- Contract, and if he will have the Gain, viz. the Freight by the Maſters 4 
ing the Ship Contract; he ſhall alſo bear the Loſs. And Ld. Chancellor held, that be- 
formance Cauſe the Charter Party valued the Ship at a certain Price, the Owner 8 
would not ſhould not be obliged further, and that only with Relation to the Freight, mt by 
excuſcor to the Value of the Ship ; and that the Maſter is liable for Deviation and he 
leflen the 4 Barrerry, but not the Owners, elſe Maſters ſhould be Owners of all Men's 2 
. e Ships and Eſtates; and decreed accordingly. 2 Ch. Caſes 238, 239. Mich. p 
by Aſſent to 29 . 2. Anon. | 
the Act or \ | | T 
Agreement of the Maſter obligeth himſelf ; per Keck. 2 Ch. Caſes 239. in the S. C. Anon. * 
of 
2. Where the Ship is ce engaged, ſhe is for ever obliged, and the Own" Sh 
ers are concluded thereby till Lacie, 2 Molloy 236. cap. 2. pol 
8. P. by z. Maſter of a Ship zs t a* Servant to the Owners, and if he buht An 
* Provifcons on Tick, tho he has Money from the Owners, the Owners are 
hath PO. liable to the Debt in Proportion to their ſeveral Shares in the Ship. Hill — 
er over the 1709. 2 Vern. R. 643. Speering & al. v. Degrave, Gallway & al. | 
Ship; the | 
Power which he hath is by the Civil Law. Per Evre J Show. 102. Boſon v. Sandford, ——cites Hob. 
III He is rather an Officer than a Servant. Vent. 238. Morſe v. Slue. 
4 In a Voyage the Maſter of a Ship is the Owner's Servant, and his , 
Duty requires him to provide Neceſſaries for the Ship, and it is the Own- ſuf 
er's Intereſt that they ſhould be provided; Therefore what the Maſter n- Wit 
ceſſarily takes up, (tho not upon Bottomry ) and employs for that Purpoſe, the 5 
zC 


Owners muſt pay. M.S. Tab. cites 27 March. 1910. Cary v. White. 
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- (Cy Adios Ne. by kim. 

1. IF any Man compel the Maſter to overburthen the Ship or Boat, he may 

| therefore be azcuſed criminally, and pay the Damages happening 
thereby. Mal. Lex. Mere. 99, . © mY 

2. Ficher Maſter or Owners may bring an Action for the Freight. Per 14 
cur. 2 Salk. 440. Mich. 1 W. & M. B. R. in Caſe of Boſon v. Sand? 
ford. — * 3 5 | 7 

3. Maſter of a Ship is in many teſpefts ſuable, and may ſue in Things And the 
concerning the Ship as well as the Owner, and what the Maſter recovers in — won may 
this Action is to the Uſe of the Owners; Per Holt. 12 Mod. 383. Paſch. A Gn 


. | | | | erchant 
for Freight in his own Name. Ibid ———Bit Quatenus Maſter he cannot bring Trover for the Ship. Ibid; 


at he may have Caſe if by a Seiſure of the Ship he be hindered of his Voyage. Ibid. And 


he ſhall have Treſpaſs for a Diſturbance bim in his Office. Ibid. 


4 Caſe by Maſter of a Ship againſt a Perſon who diſtrained Corn with 
which the Ship was freighted, whereby he loſt his Voyage, will lie; or he 
may have Treſpaſs and declare on his Poſſeſſion. 12 Mod. 381. Paſch. 12 
W. 3. Mikes v. Caly. os . "4 
5. It is mere Indulgenee to Mariners to ſue for Wages in the Admiral- Carth: 518. 
ty, but if the Maſter [es for Wages there a Prohibition ſhall go; For he * 
contracts on the Credit of the Owners, but the Mariners on the Credit of 
the Ship: 1 Salk. 33. Trin. 12 W. 3. Clay v. Sudgrave. | 
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) Actions againſt him. 


I. I an Infant being Maſter of a Ship by Contract with another take 
upon him to bring certain Goods from St. Chriſtopher's to England, 
and there to deliver them, but delivers them not according to Agreement, 
but waſtes and conſumes them, he may be ſued in the Admiral Court, altbo 
he be an Infant, for this Suit is but in Nature of a Detinue, or a Trover 
and Converſion at the Common Law, and a Prohibition denied for that 
Goſh 2 Molloy 234. cap. 2. S. 13.—cites Furnes v. Smith. 1 Roll. 
r. 530. | _ ; A nl e I 
2. Where a Ship is off by the Maſter's — Trover lies not againſt 
him, but a ſpecial Action on the Caſe; the Storm by which the Ship was 
loſt cannot be material in Trover, but if Defendant fold the Share of the 
Ship before the Storm, then Trover well lies, tho“ the Maſter were 1 
—_ by the Part Owners. Cumb. 371. per Holt Ch. J. 8 W. 3. B. 
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(E) Actions, Pleadings, and Evidence. . = 
B* the Marine Law, he, that will charge a Maſter with a Fault as S that he 
in Relation to his Duty, muſt not think that a general. Charge is all not in- 


I, 
 kticientin Law, but he ought to aflign and {pecify the very Fault wheres ſuch or ſuch 


fer, that 
with he is ſo charged. 2 Molloy 234. cap. 2. S. 13. 2 fad Difaſter 
„ 5 Eee oat 3 
ed, or been occaſioned byReaſon of ſome Fault in ni pr But muſt nor only prove the Fault it ſelf, but 
| | u uu . | 


mor 
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muſt alſo prove that that Fault did diſpoſe to ſuch a ſad Event ; or that ſuch a Misfortune could not have hay 


pened without 


Caſe or Treſpaſs for at his Election, with this Difference, chat if he 


ſuch a Fault precedent. 2 Molloy 234. cap. 2. S. 13. | 
2. What is taten from the Maſter in Relation to the Ship, he ſhall haue 


bring 


Treſpaſs he muſt declare is geen. It; x2 Mod. 383. P 
12 W. 3. in Caſe of ens M 18 ie FE 383. raſch, 


n 0 1 

For more of Maſter, of a Ship in Gene ws fu 
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1. NV the Statute of 2x H. f. c. r3. there are 12 Maſters of Chaneer, 


tos Rotulorum, & Cuſtos Domus Converſorum Wi ann 4 


But hereto - 
fore, when 
he had no 

ſuch Com- 


miſſion, the 'cohceive that the Maſter of the Rolls | y 1 to do, 0 
4 : 


toucheth the keeping of the Seal. And you thall lawful 


know of the King's Diſheriſon, or 
upon Things which touch the keeping of the Seal,” you ſhall uſe your lay- 


(A) His Power &c. 


B P. R. C. 233. r 
2. The honourable- the Maſter of the Rolls is one and the Chief. 2 
R. C. 233. 3 Amen 
3. His Patent is for Liſe; In Sanego en JR NAP We Of 


He takech in open Court his Oath, whi 
Ed 3. and is 2s follow; N | * CEL 
5. You ſhall ſwear, that well and lawfully you ſhall ſerve our 
Lord the King and His People in the Office 2 Clerk of the Chancery, to 
which you are intitled ; you ſhall not aſſent to, nor procure the King's 
Diſheriſon, nor perpetual Damage to your Power-; nor ſhall you do, nor 
procure to be done, any Fraud to any Man's W rong, nor an y Thing th 
councęl 
Things which touch the King when you ſhall be thereunto 4 aired Land 
the Council which you know touching him you ſhall conceal ; and if y] 
tual Damage, or Fraud po be done 


= 1s ord 


ful Power to redreſs and amend it; and if you carinot'do the ſame, then 

vou ſhall certify the Chancellor, or others which may cauſe the ſame to 
amended to your Intent. P. R. C. 233, 234. ES. 

- 6. He is Keeper of the Records, Fudgments, and Decyees, of this Cou: 
7. The Tune and Rolls of Chancery fince the beginning of Richar/ 

the 34's Time are * in the Chapel of the Rolls, the Ref are kept in the 


introduced the Maſters jud ogg Chancellor's At 


Seal; which 


J 10. He 


r ML th 


710. He has'a lang: Time been — the great Officers of the Realm, 


a. a8 appears by the Statute 12 R. 2. C. z. Where it is enacted, that the 
Chancellor, ITreaſurer, and — 65/00 of the Privy Seal, the Steward of the 
ae 8 Houſe, 4he King's Cham the Clerk of the Rolls, the Juſ- 
8 tices of both Benches, the 1 ot the Exchequet, and others that 
ch, foal be called to the,naming of Juſtices of the Peace, Sheriffs, Eſcheat- 
rs, Cuſtomers, -Comperollers, &c. ſhould be ſworn to do the ſame faith- 
| . a and withoar A Hection. P. R. C. 235. 
It: — hath 225 Na and Fr beate by Preſcription, Statutes, and 
Commiſſion. 235. 
12. = Opinion, that by his Office he ĩs a general Con- 
2 ſervator of the Peace ; but it is ſaid he makes out Proceſs, and takes Recog- 
— niZances * R. not by any Pepuor incident to his Office, but by Pre- 
cription. FP. 235. 
"> The Maſter of che Rolls does-yearly ; from Time to Pime, tranſ- 
mit in Eſtreats of Parchment, Preſt Wee l in a conform Meaſure, and of 
one Size written on the one fide only, all and fingular Charters, Letters 
1 Parents, Writs-Cloſe, Commilſions, A Fang out of the ſaid Patent 
| Rolls, and the fame Eftreats theKing' 8 Chancellor, or the ſaid Maſter of the 
Rolls for the Ti me EUs ſhall deliver in their own Perſons yearly to the 
Barons of the Exc hequer in the Terms of Michaelmas and Eatfter for 
es Execution and Proceſs to be had and made thereupon for the King. Gilb. 
14 Hiſt, Exch. 229, 230. cap. 7. 
P 14. A Dacree made y 'the Maſter of the Rolls alone without the H 
10 tance of two Maſters in Chancery was allowed to be Error. Vern. 273. 
Ty 73 
N. Mich. 1684. Smith v. Turner. 
1 15. 3 Ge0..2. cap. 30. Al} Orders aui Decrees made by the Mater of 
| 38 the Rolls, except Orders and Deorees of ſach Nature as according to the Conrfe 
Lade Coma Court aug ht ' only to be nate by the Lord Chancellor, Lord Keeper, or 
gn Commiſſioners, ſhall be deemed valid Orders and Decrees of the Court 
9. of Chancery; ſubjet# neverthele/s to be diſcharged, or altered bythe Lord Chan- 
85 4, Sc. ſo as #0 ſuch Oruers or Decrees be inrolhed, till the fame ure /igmed 
— 5 the Lord Chancellor, GSW. 
that | . 
In — —-—— — —ẽ a? — — —— — 
and —ůů——— 2— — —— —̃ 
wy (A) Maxims. 
: | ; 
le to 8 —— —- nr Xs." 1 FOR 10 mY = * 
burt FAXIMS are the Foundations of the Law and rhe Concluſions of It is a ſure 
Reaſon ; and therefore ought not to be impugned, but always to 5 Loop 
Jr be nina; i chey muy by Nele be conferred and compared thr one 48 and a 
4 the with the other, tho? they do nor vary, or it may be does by 1 eiten 
15 which Thing i is neareſt the Maxim, and the Mean between the M . & f Reaſon, 
epen and which is not; but the Maxims can never be impeached or im 
ings, but ought always | to be CD and held as firm Principles and To 23 inn Die. 
_— | rities of WOT. Pl. C. 27. b. ; ; mites & cer- 
' tiſſima Au- 
* thoritas, atque quod —.— order, ſb ſure and uncontrollahle, as that they ought not to be 
bur Paare and is 2 5 led a Principle gnd is all one with a Rule, a Common Graund, 
* atum or 1 ws * 1. 4. And its being called a 1255 or Principium is 
8 Al 22 as to he hot — 5 n Caſes have ther Original or Beginning, which is 
annot 1 as it ok wo C . therefore WINE in our Beis, G Obntra N Priiei- 
Jo, d diſpasa 3 
N90 2. The Alterations of any of the Maxins of che Qommon Law are moſt 


erous. 2 : WG 210. 
4. The 


n 


— ————— ER 


r 
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332 Melius Inquirendum. 
3. The Laws of all Nations are doubtleſs raiſed out of the Ruins of the 

Civil Law, as all Governments are ſprung out of the Ruins of the Rom, 
Empire, and ir muſt be owned that the Principles of our Law are bortowed 

from the Civil Law, and therefore — upon the ſame Reaſon 
many Things; per Holt Ch. J. 12 Mod: 42. 

For more of Maxims there will either be added a Collection of the 
with References to all the Books of Law down to this Time at 1 
End of this Work; or a diſtin Treatiſe will be printed of them, 


- — - * i „ 
. £ | „ 
2 ld. at. th * RE _ Y AA. 4a 45 3. * " * 2 oy © £5 4 
a. = 


i * — 8 


mY 
nnn... 


Melius Inquirendum. 
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(A) Yhat 
The Melius 1. Tenure is found of the King as of his Manor of Pale by 45. 4 
Inquiren- 35, 
dum 3s in its 
own Nature 4 ; 798 | 
„ oe. for the Melius only ſupplies that which was. defett ive, 
Mon Law to. 296. P . 48.. ; : „iin n 0 A 14 4 : | . 


be a Supple- | 4 0493 O63 08%. IT IH 
ment to a Defe# or Uncertainty 4 a former Office, and ſo the Tenure being found certainly here to be of 


Hob. 50. pl. 56. Inche v. Roll. 


„For ſuch 2. A Melius Inquirendum iſſues upon an Office found Virtute Brevis de 


cave art Mandamus: The 1aid Melius gs tne ought not to ręſtrain the Inquiry 
out Prece- to any Tenure, although it be of the King; but ſhall leave the Inquiry 


dent and pre- Without any * Reſtriction. The Want of the Words Coram Eſcheatore, | 
judicial to in the Writ of Mandamus does not vitiate it; For the Writ of Manda- 


ruth ; per | | * . 
Liobart and mus ___ 72 be before the Eſcheator, and cannot be otherwiſe, Jenk. 
Tanfield, ab- 294. PI. 42. (bis). MEE Ne TO 
ſente Coke, | 

In the Court of Wards. Hob. 73. Curtice's Caſe. x 


If defective 3: A Melius Inquirendum will never ſupport a defective Inquiſition. 3. 
= 5 2 31 Mod. 336. Hill. 2 W. & M. B. R. the King v. the Warden of the Fleet. 
ound ; But Cer Lb eat EO 7+ ee 

if it find ſome Things well, and nothing as to others, it may be ſupply'd by a Melius Inquirendum. 
2 Salk. 469. Hill. OW, 3. B. R. Linch v. Coote. . Y | 1 by by us Inqu 3 


(B) Gramtable. In what Caſes, and How. ' 
*S.P. per I. TT HE Writ of Melius Inquirendo lieth, where the firſt Office 
Cur. 12 is found by Virtue of a Writ of Diem clauſit extremum, the 
_ 496. - which Office wanteth Certainty in divers Points, as in the Tenures of divers 
W. z- tc Lands, or in the Value of any of them &c. then ſhall iflue forth ſuch 
King v. At- Writ of Melius Inquirendo. But if the rt Office be found by the Eſche 
kivſon—— for * Virtute Officit 71 and not by Virtue of any Writ or ans and the 
S. P. But , Office wanteth Certainty in divers Things, as before; then a Melius Inqui- 
2 rendo ſhall not iſſue forth, but the Office and Inquiſition returned all 
vis vel Com- be as f void, becauſe it is not found by Virtue of any C : 

| | g 


* 
— 


— 
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Melius Inquirendum. 333 
Vite bur only ex Officio of the Eſcheator, wichour any Command to bim 3. Gene. 
to do the ſame ; and therefore the ſame ſhall be taken as void, it it want _ In- 
Cerrainty in any Point. F. N. B. 255. (B). 171 endum 


— 


| all not be 

: Ke l awarded 
.here they do not award the former Writ. Br. Office devant &c. pl. . cites 4 E. 4 22, 23.— 
p A Melius Inquirendum ſhall not iſſue after a void Office. Arg, Mo. 218. Mich. 2 & 28 Eliz. in 
{ unſon's Caſe, —D. 298. b. pl. 30« ſays it was ſo teſolyed, 2 Eliz. 


2 A Melius Inquirendo ſhall be awarded upon a Surmiſe made in Court, Defendant 


| Mar þ > # ln 1 5 was outlaw'd 
that the Lands are of a & greater early Value than is declared by -the Office. Es Sui2 


And upon like Reaſon, upon a Surmiſe made, that they are Holden by other of an aftey 
Soices, or that the Tenant was ſeiſed of other Lands or other + Eftate Judgment- 
than is mentioned in the Office, a Melius Inquirendo ſhall be awarded, Ceditor, who 
F. N. B. 255. (D). | | | | n | 
Ornat a quarter Part of the Value, viz. For 120 J. per Ann. where the Lands were well worth 4787. 
and he levied only the 1207. per Ann. and let the Outlaw take the reſt. The firſt Judgment-Credi- 
tor brought an Elegit, and would have the Leſſee account for the whole Value; But it was decreed, 
(by which a former Decree was ſet aſide) that the Leſſee could levy no more than the extended Value, which 
was at 1204. per Ann. and could not enter and take all the Profits; For the Crown has no Intereſt 
in the Land extended, but only Perception of Profits, but the Party may take out a Melius Inquirendum, 
and have them extended at a greater Value. And it was agreed, that the Leſſee ſhould change Place, and 
in the firſt Fudgment Creditor, and be pay the Leſſee 200 l. Ann. till Leſſee n Debt be ſatisfy'd, and the 
Uutlawry fo remain in Force. And the Extent upon the Elegit after the Extent upon the Outlawry 
nas heſd void Quoad the Protector. Hard. 106. Trin. 1657. Maſters v. Whitfield and Hoskin, — 
Cited and adjudged accordingly. Parl. Caſes 72. Attorney General v. Baden. 540 inf 
+ An Office poſt Mortem found that the Perſon died ſeiſed of Lands, but not «»hat Eſtate he died ſeiſed of 
in thoſe Lands. It was reſolved by the three Lords Ch. J. Aſſiſtants, That the ſaid Office is not utter- 
y void, but may be ſupply'd by a Melius * as well 10 Ne what Eſtate the Deceaſed 
beld, as of what Eſtate he died ſeiſed; and it was decreed accordingly. y 15, 16. Mich, 7 Jac, Ne- 
therſole's Caſe. + e pom , on the fink ee dn on 78 
3. 2 U 3 E. 6. cap. 8. . 8. Enacts that When. the Fury finds De quo vel Note, that ie 
ge quibus Sc. ignorant, or per que Servitia ignorant, the firft ſhall not make As - ag 
a Tenure of the King, nor the laß a Tenure in Capite, but in ſuch Caſe Me- Exchequer, 
lius Inquirendum ſball iſſue forth, 1 el Tome; «les WES 


fe that J. F. was ſriſed in Fee, and dy d, bat & ewhom the Tenements av# held they do not know, that a 
Commiſſion ſhall 


6 ſeldom or ne- 


i 1 Ss, | d 
(Quaſi in Nature of a Melius Inquirendum) and was awarded to the Sheriff to in fact? 


at the Time of his Death, and it was found before the Sheriff, that he was are Affida- 
Fel de ſe Kc. It was moved, that this. Writ or Commiſſion was not pit *hat the 


and 250. agreeth therewith. But Ive the Clerk informed the Court that 7 Fault is 


they have divers Precedents ſince the Statute of ſuch Commiſſion awarded. pvc "age 
Cro. E. 391. Hill. 37 Eliz. in B. R. Harleſton's Caſe. me. 2 in the 
S $7 577 7711171 rHiſition re- 


turn'd, This Writ is generally granted u Offices or Tenures, and directed to the Sheriff, but never 


— —Ä—— 
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A Ao. 


awarded af. King, he ſhould not have a new Melius EY 3ſt. Becauſe they 
ter Office there would be no End of ſuch W rits. ly. It in a Diem clauſit extre. 
Lr lee muni, or Mandamus &c. it be found againſt the King, no fuch new Wi, 
withous Views ſhall iſſue, and ſo it ſhall be upon a Melius &c. 3dly. If Office be found for 
of ſome Re- the King, the Party grieved may traverſe it, and it chis Traverſe be found 
cord, or other againſt him, this makes an End of the Matter; fo if it be found for hin 


8 or that renders the Ttaverſe, this ſhall bind the King as to this Matter. But 


che King; if upon the Melius Inquirendum it be Poa for the King, yet the pay 

Gr avoiding g rie del may traverſe it. 8 Rep. 168. Hill. ) Jac, Paris Stoughrer's Ci 
exation- to Con: 5 * 1 = 

the Subject. 8 Rep. 169. in Paris Stoughter's Caſe. 17785 | 


P. Becaule 6. In an Inquiſition upon a Diem Clauſit extremum the Words of the 
on: < TAR, . Verdict being, that Part of the Lands were holden ſo and fo Pro ajjqy 
; Nes ae, ip/is Furatoribus noto ſive cognito in Contrarium, it was reſolv'd, that it 
whereas it Was inſufficient, and not traverſable, but to be ſupply'd by a Melius In. 
gal a to be quirendum, eſpecially becauſe thoſe Words do not import any expreſs Af. 


ul 2 "bh mative Verdict; and thereupon a Cominithon in Nature of a Writ of Me. 
2 Trin. - ius Inquirendum was awarded to inquire better of the Tenure of the 


Jac. in Cur. ſaid Lands fo uncertainly found, and of all other the Lands and Here. 


Nard, ditaments found in the ſaid Inquiſition. Ley. 10. 11. Trin. » Jac, 
a ots Weſtcot and William's Cale. | 17. ĩ KI Wn 


alc...:. | 
An Office 7. It was found that B. was Po oe of divers Lands at the Day of his 
ma" finding Death, but not found 1 what Eſtate he was ſeiſed in thoſe Lands, yy 
ie 4 ap that he died ſeiſed 1 uch Eſtate, nor any Tenure hy Knight. Survice ig 
finding a 77 Chief or atherwiſe by Knight's Service was found thereby; but chat he died 
nure of com- 25th July laſt paſt &c. Whereupon a Melius Inquirendum iſſued, which 


2 erjoms likewiſe found not what the Eſtate was, of which Wc. but only that he was 


' Bur ic ſeiſed of ſuch Eſtate as appeared in the firſt Inquiſition. Whereupon iſſued 
— . a Ouæ plura, and then another Melius Inquirendum, which Que plurs, 
in Capite, or and laſt Melius &c. and Inguiſition thereupon found being grounded on 
by ANG» the former Inquiſition, wherein the King was not intitled to any 
8 Lands at all, and fo no Cauſe to inquire of Plura till a Seifin found, the 
of the King, whole was held to be void, and decreed accordingly. Ley. 22. Trin. 

and nodying Jac. Barham's Caſe. eo 


ſeiſed, yet 2 | | | | | | | 
the Olkce had not been void but voidable, and a Melius Inquirendum ſhould have been awarded to in- 
quire better of the Eſtate whereof he was ſeiſed, and whether he died ſeiſed or No; but otherviſe 
where no Tenure is found of the King. Ley. 36. Paſch. 9 Jac. Shallock's Caſe. 


8. An Inquiſition poſt Mortem [oy the Land held of A. by 5s. kn 
as of his Manor of D. and a Melius Inquirendum found the ſame Lands 

to be held of B. as f his Manor of S. by the ſame Services as in the former 
of A. It was held, that tho in Truth ſome Part of the Lands migtt 
be held of the King, yet no new Melius Inquirendum could be awarded 
to inquire better of the Tenure of the ſaid Lands after the Death of the 
ſame Anceſtor, unleſs there were a Record to prove a Tenure for the King, 
and then a Sci. fa. would lie on the Statute of Lincoln to ſeiſe the Lands; But 
no new Office or Melius Inquirendum could be; and it was decreed ac 
cordingly. Ley 27, 28. Mich, 8 Jac. Gardiner's Caſe. _ - 

9. It was moved for a Melius e to be granted to the Car- 
S c ner of Kent, who had returned an Inquiſition concerning the Death 0 
b 3 of one that was killed within the Manor of Greenwich; he had returned thi 
tan⸗ he died of a Meagrim in his Head, when he was really killed with a Coach, 
lake's Caſe. Hales faid A Melius Inquirendum is generally upon an Office poſt Morten, 
And Hale and is directed to the Sheriff. Bur Tilden {aid this cannot be to the She 
a Coroner Tiff; In 22 Ed. + the Coroner muſt enquire only ſuper Viſum Corporis. 
bath inquir- And if you will have a new Inquiry, you muſt quaſh this. Indeed, 
ed. no Me- new Inquiry was granted in * Miles Bartly's Caſe. It being 115 
ed that the Court, being the ſupreme Coroner, would examine the Miſde- 

g, as upon meanor of the Coroner Hales Ch. J. bid tim make ſome Oath of lit 

£ | | | r | Miſdemzanr, 


S. 2 Vent. 


PQ ALS es. Gre 


and cauſe a new one to 


- 
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Miſdemeanor, becauſe he is a ſworn Officer. Without Oath we will not an Ofice 
— this Inquiſition. Newdigate ſaid, that in the Caſe of Mileg found after 


artly the Inquiry was not filed, and that that was the Reaſon why a the Death of 


the King' 
new one Was granted. Hales ordered the Coroner to attend, who (he Tant g 


ſaid) muſt take the Evidence in W riting, and that he ſhould bring his unleſs ti. 
Faumination into Court. Mod. 82. Mich. a2 Car. 2. B. R. Ann. could mk? 


ag : be | ſome Excep- 
tion to the Inquiſition to quaſh it, the Coroner could not enquire again; but if the Miſdemeanor of the 


Coroner were "RARE more clearly made out, the Court ſaid they would ſet the Inquiſition aſide, 


made. And the Court ſaid, that in Mick , . 
ad w be 8 C ns Pfles Bartly here cited) and alſo in © dntns's Hae ane aſe, [which 
was Practice with the Coroner to ſuppreſs the King Evidence, and fo the Inquiſition was ſet aſide upon a 
Male ſe geſſit 7 2 Sid. 90. 101. Trin. 1658. Michael Barclee's Caſe. ; 

10. Upon Inquiſition of a Felo de ſe returned in B, R. by Certiorari Skin. 45. S. 
it was moved for a Melius Inquirendum on Afidavit of Melancholy and Di- C. 2 
traction; but held not grantable, unleſs there had been ſome Irregularity e . 
in the Caption of it; and ordered the Adminiſtrator to traverſe the Inqui- Car. 2. B. R. 
ſition, as is uſual in the uer in Cafes of Inqueſts of Office, as Ta- and it is there 
lis venit & queritur ſeipſum colore & c. gravari & minus Rite &c. And _ 7 Ld. 
agreed by all the Bench he might do fo, bur held by ſome of the Bar 1,7 ' Br eva 
chat it is not traverſable. Upon Action of Trover tor the Deceaſed's Good's, his Opinion 
it will hold good, and cannot be traverſed. 2 Show. 199. Paſch. 34 Car. that it was 
2. B. R. the Find v. Ripley. 5 traverſable. 


11. The Defendant was Felo de ſe, and the Coroner's Inqueſt found him S. C. cited 


a Lunatick, and now Mr. Jones moved for a Melius Inguirendum, but it Carth. 74. 
| I 
B. R 


was denied ab there was no Defect in the Inquiſition, but the Court Mich. 
Aras Food | 3 OLE SONT A M AAN 
told him, that if he could produce an Aßidavit that the Fury id not go in Caſe ofthe 
according to their Evidence, or of any indirect Proceedings of the * Coroner, King v. Bon- 
then they would grant it; but it was afterwards quaih'd, becauſe they »y—* If 
had emitted the Year of the King. 3 Mod. 80. Paſch. 1 Jac. 2. B. R. g be 
The King v. Herherfal. 1 eps f. | | quaſhed the 
| | | | r 0 rad 
take a new Inqueſt ſuper Viſum Corporis ; but if a Melius Inquirendum be granted on a Male ſe gelle of the 
Coroner, the new Inquiry muſt be before the Sheriff or . oners, not ſu per Viſum Corporis, but wp 
Affidavits; For none but the Coroner can inquire ſuper ud 


7 
iſum Corporis, and he is not to be truſ 
again; but when an Inquiſition is quaſhed, it is as if no Inquiſition had been taken. 1 Salk. 190. Mich. 


IW. & M. B. R. The King and Queen v. Bunney.——S, P. But where his Inquiſition is quaſbed for a 


_ 9 * 


Defect in Point of Form only, he may and 1 to take a new one in the like Manner as if he had not 
taken any before. Hawk. Pl. C. 54. cap. 9. &. 53. 7-03 | 


12. A. drowned himſelf in a Pond, and the Coroners Inqueſt found him 
Ms Compos Mentis, becauſe it is more generally ſuppoſed that a Man in 
his Senſes will net be Felo de ſe. And it was moved for a Melius Inqui- 
rendum, and that the eee might be quaſhed ; for that it /ets forth 
Quod Pred. Defend. circa Horam Octavam ante Meridiem in quodtan Stag- 
num ſe projecit & per Abundantiam Aquæ ibidem fatim ſuffocat. & emergit. 
erat which is inen. It was objected, that there is no Exception taken to 
the Subſtance of the Inquiſition, and the Word ſuffacat. had been ſuffici- 
ent, if the Word Emergit. had been left out. The Court were of Opi- 
nion, that there being another Word in this Inquiſition, which carries the 
Senſe, it is therefore ſufficient ; but if it had Rood fingly upon this Word 
Emergit. it had not beep good. 3 Mod. 100. Paſch. 2 Jac. 2. in B. R. the 

ng v. Saloway. S kd. nd | 


N (c) Grantable 


5 
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Memorandum. 


* 8. P. per 
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(C) Crantable. At what Time. 


I. FTER the Inquiſition is returned and filed, Melius Inquirendum 

thall aot be granted ſo long as that Inquiſition: is in Force, and not 
quaſhed; For ſuch an Inquiſition is not traverſable, but an Inquiſition on 
a Melius Inquirendum may be traverſed, becauſe ir is not taken ſuper 
Viſum Corporis ; and this was agreed per tot Cur: to be good Lay. 
Carth. 73. Mich. 1 W. & M. B. R. the King v. Bonny. 
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(A) Memorandum. 
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brought by Bill, and the Entry on the Record &. was with a 
Memorandum; /. Memorandum quod alias ſcit. Term. Hanf. 


1. UP". a Motion in Arteſt of Judgment for that this Action wis 
ner 


Mich. and the Plaintiff declared, that the Defendant Falſo & malitioſe on 
ſuch a Day &c. indiffed the Plaintiff for keeping a Baway-Houſe, upon 


which Indictment he (the Plaintiff) was arraigned and tried &c. Et indi 
Legitimo modo Acquietatus (viz.) on ſuch a Day at the Seifions held in the 
Old Bailey &c. which Day of Acquittal was by the Plaintiff's own ſhey- 
ing after Michaelmas Term began, of which Term the Bill was; And 


Cur. 2 Lev. Holt Ch. J. cited a Caſe between Hutchinſon and Thomas in the time 
13. Erin. 29 of Hale Ch. J. where after Verdict it appear d, that the Cauſe of Action 


Car. 2. Tat- 
low v. Bate- 


man. 


In Cuſtad Mar 


Hiſt. C. B. 39. c 


accrued on a Day after the Term began, in Which the Action was brought, 
and the Bill was of the Term with a general Memorandum, as in this 
** and it was adjudged, that the Bill did relate to the firſt Day of the 
erm, and therefore that Judgment was arreſted; and ſo it was in the 
principal Caſe; but it has been held good if Bail was filed after the Tarn | 
began. Carth. 114. Paſch. 2 W. & M. B. R Venables v. Daffe. 
2. In making up your Iſſues &c. in the Memorandum, after the Words 
95 if the Action be De Placito quod, then ſay, (D. 
Placito Debit” ) If pro eo videlicet, then (De Placito Tranſgr ſuper 
Caſum) If in Ejectment, then (De Placito Tranſzr" & Ejetions | 


firme If in Covenant, then (De Placito Convention frat? }J——ltin 
'Treſpaſs, then ( De Placito Tranſgr &c.) Reg. Plac. J, 8. cap. 1. 


3. The Entries of the ordinary Proceedings in the Common Pleas aft 


not by Memorandums, as in the King's Bench and Exchequer ; tor as the 


one was deligned to determine Criminal Proceedings, and che other the 
Revenue, ſo the Proceedings in Common Caſes in boch Courts, not being 
the original and Principal Deſign of their Eſtabliſhment, theſe Proceed- 


ings are the By-Buy/ineſs of theſe Courts, and entered by way of Memorat- 


dums ; But in the Caſe of an Action of an Attorney, which is the By-Bu- 
ſineſs of the Court, the Proceedings are dene by a Memorandum. 6 


4. Defendant * and ſhewed for Cauſe, that in the Memoran- 


dum it is not ſaid, whether the Bill was in a Plea of Debt or Caſe, or in what 


Plea. It was argued for the Plaintiff; that the Bill is ſer out in hæc Vet- 
ba, and ſhews itſelf; Judgment for Plaintiff. Barns's Notes in C. B. 233 
Trin. 7 & 8 Geo. 2. Adkin v. Worthington. 


5. Plaintiff declared upon a Memorandum upon a Bill, but mittel in 
the Memorandum the Words (in 4 Pha of Teſooſe upon the Caſe) Het 


— _ 


" Menace. ; 357 


dant demurred, and ſhewed this Omiſſion ſpecially for Cauſe ; Per Cur. The 
Plea appears by the Bill, which is ſet torth Verbatim in the Declararion ; 
judgment for Plaintiff. Barns's Notes in C. R 235. Trin. 7 & 8 Geo. 2. 
Adkin v. Worthington. | | | 

6. Detendant moved that Plaintiff might inſert the true Day EA filing the 
Bill (viz. February zd laſt) in the Memorandum at the Head of his Decla- 
ration, and that Detendant might have Leave to plead a Tender of laſt 
Term, the Declaration not having been delivered till after the Term. 
The Rule to ſhew Cauſe was made abſolute on hearing Council on both 
Sides. Barns's Notes in C. B. 253. Eaſter 12 Geo, 2, Potts v. Creſ- 


well. 


| | 


Menace. 
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(A) Menace. What ſhall be ſaid a Menace ſufficient 1 5 Dureſs 
avoid Things. 


1. IFTa Pati does a Thing upon a Menate for Doubt of Death, he 
ſhall avoid it, tho no Act or Force be uſed againſt him. 43 E. 


2. Menace to kill a 2 it he will not make a Deed is ſufficient to Perk. S. 18. 
avoid it. 13 Þ. 4. Title Dureſs, 20. 39 E. 28. b. Though there be 
not any Act to conſtrain him to it. Sg | 
3. JfaMWan makes a Deed upon Menace of Battery to avoid great- Menace of 
1925 this ſhall avoid the Deed. 4 DD, 4+ 2. Contra 13 I), 4. Du⸗ Mr - Oo 
20. | yy, | a Deed; 


** | otherwiſe it 
is of Goods. Fin. Law. 8.b, 


Rr Tf a Man menace another chat if he will | not enter into a Bond of In 744 upon 
1001. to him he will eject him out of the Houle in which he dwells; an Obligati- 
ay. which, to avoid the Ejectment out of his Houſe, he enters into on, che Be, 


3. 19. 


Obligation; this Menace is not ſufficient to avoid this Obliga- %. 


tion; Becauſe it is not made to * his Life or Member, but only to B. wotis 

his Eſtate. Mich. 15 Ja. in the Star-Chamber, between Goodrick fSALY 
and the Lord C/o». Reſolved by the Judges, che Lord Cook, the bel. :25- 
Lord Keeper, aud Court; And: it was ſaid, that an Action being 5% 
brought upon this Bond, the Oetendant pleaded per Pinas, and % ther: 


vet it was found and adjudged againſt him. | to D. and 

| | | e Defen- 
dant demanded his Beaſts, and they refuſed to deliver them, and ſaid, that if ie Defendant did not make 
Obligation to the Plaintiff that they would beat and maim him if be took his Beafts, by Force of which Me- 
nace he made Obligation, Judgment ft Actio; And by three of the Juſtices, and by the beſt Opinion, 
this is no Plea; for it ſhall Liebe 
Dureſs, pl. 16. cites 7 E. 4 21. f Orig. (Un.) 


. Menace of Impriſonment is as good Cauſe to avoid a Deed or Obliga- Contra of In- 
tion, as Menace of Life and Member; by the Opinion of the Juftices except 7” e 
Prifor Rr rar AF 8 made to my 
. Br. Dures, pl. 9. cites 39 H. 6. . a 
775 * 1 | 3 „„ 2. *: or ve, 
Brother, I ſhall not avoid a Deed by this, Ibid.-—— 4rd Menace to burn or break a Houſe is no Cauſe 
to avoid a Deed. Ibid. | e 


— meme 


avoided but by Menace of his Body, and not by Menace of bis Goods. Br. 
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(B) By whom, being made by a Stranger. 


If a Stranger 1. TF a Stranger menace by Covin of him who is to have the 
menace J. fir to make a Deed, it ts avoidable. 43 E. 3. 19. 2 


to make to me * ; 

an Obligation, and he makes it by the Menace; there J. W. ſhall avoid it by the Menace of the Stranger, 
as well as if the Obligee himſelf had made the Menace ; Quod Nota; a good Caſe, and agreed by all 
the Juſtices except Priſot. Br. Dureſs, pl. 1. cites 39 H. 6. 10. 


2. Debt by W. C. the Defendant ſaid, that the Plaintiff by A. B. 454 
others unknown, þy Covin of him the Plaintiff, him the Defendant at Mi 
the County of N. menaced that he would take and impriſon him whereſoevr 
he could find him, unleſs he ſhould pay 10 1. to the ſame Plaintiff, or make 
to him an Obligation of 101. by which the Detendanr, tearing of the 
Threats and Impriſonment aforefaid, made and delivered the aforeſaid 
Writing to the fame Plaintiff, of which he prayed Judgment &c. And 
the Plaintiff demurred, and the Defendant alle ; and the Opinion of the 
Court was againſt the Plaintiff ; by which he was nonſuited, and brought 


a new Action. Br. Dureſs, pl. 1. cites 28 H. 6. 8. 


(C) Puniſhable. 


1. JF one menace an Attorney for proſecuting him in the King's Court in 
I a Suit there, he ſhall be fined and impriſoned by the Court where 
the Party is Attorney; per Doderidge J. Lat. 220. |; 
23. 9 Geo. 1. cap. 22. S. 1. Enacts, that if any Perſon ſhall knowingly 
ſend any Letter without a Name ſubſcribed, or ſigned with a fictitious Nant, 
demanding Money, Veniſon, or other valuable Thing Sc. or if any Perſon 
| ſhall by Gift or Promiſe of Reward, procure any other to join him in any ſuch 
unlawful Ad, every Perſon ſo offending, being convifted, ſhall be guilty of 
Felony, and ſhall ſuffer Death without Benefit of Clergy. 


o * — * 
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(D) Tutifiable in what Caſes and how Jar. 


1. H Reſpaſs. Where the Father dies ſeiſed, and F. M. abates, the 
Son cannot juſtify Menace made to the Abator withont alleging, 
that he entered upon him; but if he enters, and the Abator continues Poſ- 
ſeſſion, there he may menace him, that he ſhall repent as the Law wills, 
(for without Entry he cannot puniſh him for the Treſpaſs) ab/que hoc, thai 
he menaced him of Life and of Member. Br. 'Treſpaſs, pl. 158. cites 22 H. 
6. . | . | . 
2 Debt npon an Obligation, the Defendant ſaid, that it was made h) 
menace of the Plaintiff to impriſon him; the Plaintiff ſaid, that he ſaid u 
the Defendant, that he would ſue him for 101. Debt, which he owed hin, 
and for which the Obligation was made, and impriſon him, f he could, if 
he would not pay him &c. which is the ſame Menace &c. and the Opinion 
of the Court was, that it is no Plea ; For the one is a lawful Menace, 
and the other is a Tortious Menace. Br. Dures, pl. 23, cites 16 E. 4. 


(E) 0f 


Merchants. 
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E) Of what Perſons; and Pleadings, and Proceedings. 
1. IN Præcipe quod reddat, if the Tenant pleads the Releaſe of the De- 
| mandant, and the Demandant ſays, that it was made at A. by Men- 
ace, the ot her ſpall ſay that he made it of his good Will, and not-by Menace. 
Br. Traverſe, per &c. pl. 365. cires 43 E. 3. 19. | 

2. The Juſtices of Bank may enquire of Menace and Impriſonment of 
an Attorney in the King's Palace by Inqueſt of Officers ot the Palace, 
and 887 1 upon it ſhall be by Capias and Exigent. Br. Proces, pl. 178. 
cites 32 H. 6. 34. | . 

z. Proceſs was made to the Warden of the Fleet of Menace and Impri- 
ſnment in the Inferior Palace of Weſtminſter. Br. Proces, pl. 180. cites 

2 H. 6. 34. 4 
4. In Debt upon an Obligation the Defendant faid, that the Plaintiff 
menac'd him at B. by which he made the Obligation at L. and the Plaintiff 
ſad, that he menac d him at B. but he after made the Obligation at L. at 
large, and not by the Menace, and the Defendant ſaid, that he did it by 
the Menace, Priſt; and the others e contra; and it was doubred where 
the Viſne thall come. Br. Dette, pl. 25. cites 33 H. 6. 24. | 

5. Debt upon an Obligation 1 a Prior under the Covent Seal ; he ſaid In Replevin, 
that the Prior his Predeceſſor carry d 5 Chanons, who were all the Covent, the Defend- 
to D. and there menac'd them to make the Obligation, by which Menace they for —_ 
made the ſaid Obligation, and it was held there, that a Covent or Com- charge grant- 
monalty may do an Act by Menace. Br, Dures, pl. 2. cites 35 H. 6. 17. ed by Abbot 


and Covent of 


D. the Plaintiff ſaid, that before the making of the Deed, and at the Time of the making thereof &c. the 


ſaid J. then Abbot menac d A. B. C. and D. the Monks <vho were then the Covent, that is to ſay, 7 in all, ro 


impriſon them and detain them in Priſon till they ſealed the Deed, by Force of <vhich they made the Deed, and 
it is held there Prima facie, that Covent nor Commonalty can neither be impriſon'd, nor menac'd to be impiſon'd 
generally, nor by general Pleading, but they may be menac'd, as by ſpecial Pleading above, that is to ſay 4. 
B C and D. who made the Covent. But pet Moile, he jball ſay that theſe and no more made the Covent &c. 
Br. Dures, pl. 9. cites 39 H. 6. 50. | 


6, It is no Plea, that the Mayor and his Commonalty made the Deed by 
Menace, Br. Dures, pl. 18. cites 21 E. 4. 8. 14 & 15. | 


For more of Menate in general. See Qureſs, Treſpaſs, and other 
proper Titles. | 


Merchants. 
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(A) at Regard the Law pays them, and their Uſages. : 


I, Erchandize is ſo Univerſal and Extenſive, that it is in a Manner * The Cuſ- 
impoſſible, chat the Municipal Laws of any one Realm ſhould tom of Mer- 

be ſufficient tor the ordering of Affairs and Traffick relating ro Mer- eee 

chants, The Law concerning Merchants, is called the Law Merchant Cie i 
from its univerſal Concern, whereof all Nations do take * Knowledge, Law of this 
and the * Common and Statute Laws 0 England take Notice of the Law Kingdom, of 

erchant, and leave the Cauſes of Merchants in many Inſtances to Which the 
their own peculiar Law. As in the 13 Ed. 4. 9, 10. A Merchant-Stranger —_— ke 
made Suit before the King's Privy Council tor certain Bales of Silk te 8 Notice ; and 

niouſly 


, 
ah. tht ith... ts. "OY Mats A Ada 2 


— 


— 


260 Merchants. 
if any doubt njouſly taken trom him, wherein it was moved, that this Matter ſpould 
ariſe about be determined at Common Law; but the Lord Chancellor anſwered, that 


3 this Suit is brought by a Merchant, who is act bound to ſue according tg 


ſend for the Lato of the Land, nur to tarry the Trial of 12 Hen. And it was there 
Merchants likewiſe reſolved by all the Juſtices, That if the Merchandizes ot ſuch , 
8 ow = Merchant Stranger be ſtolen and waived by a Felon, the King himſelt ſhall 
Holme of” not have them as Waifs ; otherwiſe ot the Goods of a common Perſon. : 
J. Winch. Molloy 458, 459. Cap. 7. S. 15. cites 2) E. 3, Cap. 20. 
24. Van- F 

Heath v. Turner. We take Notice of the Laws of Merchants that are general, not of thoſe that 
are particular Uſages ; per Holt Ch. J. 2 Salk. 443. Lethulier's Caſe.——— That cannot be a Lay Qs 
Cuſtom among Merchants, which is grounded on a Fraud. N. Ch. R. 88. Borre v. Vande. | 


1 


— 


* 


2. In War, Merchants in an Enemies Country are privileged from an) Vio. 
lence to be offered them. 3 Molloy 459. cap. 7. S. 15. cites Orot. de ſure 
Belli et Pacis, Lib. 2. cap. 11. S. 12. 
3. There are likewiſe (tor the Accomodation of Commerce and Trat. 
fick) in all Countries Privileged Ships and Boats ſerving the Country or 
the Prince, which have great Prerogarives of being free ot Impoſts and Cu. 
roms, and not ſubject ro Arreſts. And all Ships are ſubject to this Service 
upon Command, and if they refuſe, the Ships are forteired by the Lay 
Maritime. 3 Molloy 459. cap. 7. S. 15. cites Lex Mercar. 110, 111, 
4. If a Merchant commit any Offence, tor which he is to be amerced, 
this Amercement ſhall be Salva Merchandiza ſaa ; Becauſe Trade and 
Traffick is the Livelyhood of a Merchant, and the Lite of the Common- 
N wealth, wherein the King and every Subject hath an Intereſt. 3 Molloy 
2 | 459. Cap. 7. S. 15. cites Magna Ch. cap. 14. 2 Init. 28. 
* 5. By the Statute of the 5 H. 4. cap. 7. Merchants alien fhall be uſed 
in this Realm as Denizens be in others. 3 Molloy 459. cap. 7. S. 15. 
6. A Man delivered Kerſies to be ſold in Spain; the Factor ſells to 
one who becomes a Bankrupt; and it is a Law in Spain, that if the Faffr 
enter it before a Regiſter, and had a Teſtimonial, that he fhall be diſcharged. 
And the Court ſaid, we will judge here that he ſhall be diſcharged. 3 
Molloy 459, 460. cap. 7. S. 15. cites 2 Rolls Rep. 497. Caps v. Tucker. 
Brownl. 102. J. Deb upon a Bill by a Merchant to pay Foreign Coin amounting to zoo / 
S. C. ſeems to be paid upon the Payment of theFeaſt of the Purification called Candlemas D 
«27 = Upon Non eſt Factum pleaded,and Verdict for the Plaintiff, it was moved 
me" inArreſt of Judgment, that the Declaration was not good, becauſe Pay- 
ment of Candlemas is not known in our Law; yet the Judgment was at- 
firmed ; for that amongſt Merchants ſuch Payment is known to be on the 
2oth of February, and it appears that the Detendant was a Merchant, and 
4 the Judges ought to take Notice of it, being uſed among Merchants for 
4 | the Maintenance of 'Traffick. Trin. 6 Jac. B. R. Yelv. 135. Pierſon . 


Pountey. 

8. Al other SubjetFs are reſtrained to depart the Realm, to live out of the 
Realm, and our of the King's Obedience, if the King. fo thinks fit; iu 
Merchants are not, for they may depart, and the ſame is no Contempt, 
they being excepted out of the Statute of 5 R. 2. cap. 2. and by the Com- 
mon Law they might paſs the Seas without Licence, tho* not to Merch- 
andize. 3 Molloy. 460. ap. 7. S.16. os | 

9. Merchants by {5 erchant may aſign Debts, but otherwiſe of Ac- | 

tors and Tranſactors in England. Arg. 2 Chan. Caſes 37. in Caſe of Faſh- 
on v. Atwood. But it was decreed that Debts athgned by Parol of 
the Clothier to the Factor as a Security for what the Factor had overpal 

| ſhould go to the Executors or Creditors of the Factor deceaſed, and not to 
the Bond Creditors of the Clothier. 2 Chan. Caſes 38. Trin. 32 Car. 2. 
Faſhion v. Atwood. | | , 


(B) Wi 


W 


(B) mo are ſaid to be Merchants. 


; VER one that buys and Sells, is not from thence to be denomi- 

nated a Merchant, but on/y he who Trafficks in thi way of Commerce 

by Importation or Exportation ; or other wiſe in the way of Emption, Vendi- 

tion, Barter, Permutation, or ane and which makes it his living to 

buy and ſell, and that by a continued Aſſiduity, or frequent Negotiation 
in the Miſtery of Merchandizing ; but thoſe that buy Goods to reduce 

them by their own Art or Induſtry into other Forms than tormerly they 
| f are properly called Artificers, not Merchants; not but Merchants 


were o ILL OT N 
15 may, and do alter Commodities after they have bouglit them, for the 
Ure mote expedite Sale of them, but that renders them nor Artificers, but the 


fame is part of the Miſtery of Merchants; but Perſons buying Commodi- 
ties, tho they alter not the Form, yet if they are ſuch as ſell the ſame at 
future Days of Payment for greater Price than they coſt them, they are 
not properly called Merchants, but are Uſurers, tho they obtain ſeveral 
other Names, 4s Ware-houſe Keepers, and the like; but Bazkers, and ſuch 
as deal by Exchange are properly called Merchants. 3 Molloy. 456, 457. 


cab. 7. S. 13. 1 + } 4 7 ay | 
ed, . if a . who otherwiſe is no Merchant, being beyond Sea takes 
nd up Money and draws a Bill upon a Merchant, he cannot in an Action 
oy brought upon this Bill againſt him as the Drawer thereof plead that he 
loy was no Merthant For the very taking up the Money and drawing the 


Bill makes him a Merchant to this Purpoſe, and is a merchandizable Act. 
Comb. 152. Mich. IW. & M. at Serjeant's Inn in Fleerſtreet. Sarſefield v. 
Witherly. 


- 


* z. Merchant includes all ſorts of Traders as well and as properly as A Merchant 

Hor Merchant Adventurers, cites Spelm. Guilda D. 29. b. A Merchant Taylor 2 _ 

el, is a Common Term; per Holt Ch. J. 2 Salk. 445. Mayor &c. of London and Unintel- 
; „. Wilks. ligible, they 

ker, | | knew not 

50 / what it meant; ſo the Court ſeemed to think. 2 Salk. 611. Trin. 4 Anne. B. R. Queen v. Harper: 

Joy. 25 | | 

ved For more of Merchants, See Btlls of Exchange, Factor, Partners, 

ay- 17 | and other proper Titles. 1 

al- | 


Merger. 


the 
— —c_—— . . 
an 3 . 2 2 . if | L5G 2 
pt, N 27 #54 | 
oM- . "i | 
rel | (A) In what Caſes there may be a Merger. 
Ac- . J\STATE at Common Law cannot merge in an Eſtate by Cuſtom. 
aſhi- * And. 191. Mich. 27 & 28 Eliz. Smith v. Lane. : 
of 2. Franktenement cannot drown in a Chattel. 10 Rep. 48. b. Mich. 10 
pal Jac. Lamper's Caſe. | . | | 
ot to 3. No Merger can be where Eſtates differ only in Quality and not in Rayms 413. 


Quantity, Arg. Roll. R. 178. Paſch. 13 Jac. B. R. in Caſe of Bowles v. -A Ten- 
Berrie | | | aney aſter : 
Poſſibility of 
TS | . Iſſue extinct, 
and a Tenancy for Life. Roll. R. 178 Paſch. 13 Jac. B. R. in Caſe of Bcwles v. Berrie. 


222 2 4. An 


— — lia. 


36 Fisser 
a 


Cro. J. 176. 4. An Intereſt will not drown in an Authority ; as Leſſee of a M nor. 
7 


— 


oe ag „except Waits, Eſtrays, Perquiſites of Courts &c. and (a Leate being made the 
afterwards of all thoſe) the Leſſee of the Manor is made Bailiff; it was hat 
adjudged to be no Surrender. Arg. Hard. 47. Hill. 1655. cites the Caſe the 
of Gibbs v. Seale. 
Mergers are 5. There is no Rule or Caſe that there ſhall be a Merger, where the ov 
aeg Eftates may ſtand; and the taking it ſo zs only to preſerve the Intention of 77 
e ee Parties. Arg. Raym. 3). Mich. 13 Car. 2. B. R. in Cale of Stevens Ye; 
ed unleſs for v. Brittredge. | 5 . Hei 
ſpecial Rea- 6 : In 
2 Wrms's Rep. 41. Paſch. 1701. in Caſe of Philips v. Philips. See Deviſe. S. C. Hil 
Lea 2. 1/74 ev. 497. 6. Where there is an intermediate Eftate, there can be no Merger. Arg. | 
„ 2 8 58 Cumb. 81. Hill. 4 Jac. 2. B. R. in Caſe of Deighton v. Greenvill. for 
Godbolt v. Freeſton. Ibid. 437. Hill. W. z. C. B. Duncomb v. Duncomb.——Raym. 36. Mich, Crd 
13 Car. 2. B. R. Stevens v. Brittredge. | 
| ; 5 
J. Equal Things cannot drown one another. Jr jee A. Al. A Wo . 
| | 
MEA : a me 
: | * vill 
(A 2) In what Caſes, where the Eſtates are in differen Re 
Rights and Reſpecti. | of 
8 fp | 8 bot| 
And if the 1, IF Leſſee for Years makes Leſſor Executor the Term is not drowned; * 
1 becauſe he has the Freehold in his own Right and the Term en 
reared. Arg. auter Droit, Co. Litt. 338. b. : 
3 Le. III. SY. 
ſays it was ſo holden by ſome—.Br. Extinguiſhment 54. that the Term is extinct, tho' it remains afſets— Ou 
Cited Arg. 2 Roll. R. 472. Mich, 22 Jac. B. R. in Caſe of Litchden v. Windſmore and Tucker. 3 
1 | | | cite: 
Leſſee for 2. Eſtate for Years and a Freehold may conſiſt with a ſeveral Reſpect; per + 
Years Re- Tirrel J. Arg. Carr. 62. cites 1 Inſt. 338. | Thi 
mainder for ” Seat 
Years; if the fiyſt takes Eſtate for Life, his Eſtate for Years is not ſo determined, but that the Remain- . 
der ſtands. Brownl. 18 1. Trin. 9 Jac. Bicknall v. Tucker. — So if A. has a Term in Right of his Wife, 
or as Executor and purchaſes the Reverſion, it is no Extinguiſhment, becauſe he has the Term and Reverſion 
in different Righis; per Holt Ch. J. 1 Salk. 326. Hill. 11 W. z. B. R. in Caſe of Gage or Grey v. Acton. 
ro. J. 275. Platt v. Sleap.— See Bridgm. 29. Crocker v. Kelſey —Cro. J. 688. Trin. 21 Jac. S. C. — 
S. P. 1 Le. 3. It was ſaid at the Bar, if a Parſon Patron and Ordinary makes a 
334. Arg. ; | | rf 
Trin. 3 Leaſe for Years of the Glebe Land of the Parſonage, and after the Farlon 
Eli B R. dies, and the Leſſee for Years is made Parſon, and atter he dies, that his . 
cites S. C. Executors ſhall not have the Reſidue of the ſaid Term which is to come; : 
85 cited 3 becauſe the Term was extin& by the Franktenement of the Land, which E 
; 117: rhe Parſon had in him; the which Catline Ch. J. denied, For he ſaid that 
Trin. 26 3 * 4 c 7 : ral J. 
Eliz. contra, he had the Term in his own Right, and in the Capacity of his Natu 5 
that the Body, and the Inheritance as Parſon, which is in another Capacity, and Tir 
Term is ex- therefore the Term ſhall not be extinguiſhed ; but ſome at the Bar ſaid, that his 
2 he had both in his own Right, and to his own Uſe; and therefore they B. 
Term in his ſaid, that it is Reaſon that ir ſhould be extinguiſhed notwithſtanding that p 
own Right, he had it in ſeveral Capacities; and it is not like where the Termor has 


_ * ree- the Term of Years as Executor of the Leſſee; For there if he dies the 
7 Tos the Term ſhall be revived." Pl. C. 419. b. 420. a. Trin. 14 Eliz. in Caſe ot 
ght of the G * 

Church. — Bracebridge v. Cook. e | | 
S. C. cited 1 1 | 1 50 i 4 
Roll. R. 247. Trin. 12 Jac. that by the beſt Opinion it is an Extinguiſhment, and that ſoit was taken 
Sir Francis Fleming's Caſe. Lane 101. Hill. 8 Jac. contra, that it does not extinguiſh his Term; er 
Bromley J. Bur ſee Winch. 120. contra, that it was a Surrender, cites Rudd's Gaſe.——So is Hutt. | 
105. in S. C. als. Sir A. Capel's Caſe.—80 Jenk. 200. in pl. 18. that the Leaſe is exrint, of a 

Ma ſter of an Hoſpital. Ibid. But if a Leaſe for Years be made to A. one of the Commonalty of Londin, 


and afterwards he becomes Mayor, this Leaſe is not extinct; and ſo of a Dean and Chapter. * 5 
; | ; : | * r 


' 


Merger. | 363 


"4. The Leſſor enfeefſed the Leſee to the Uſe of others ; in this Caſe, if 8 C cited 
che Statute of 27 H. 8. cap. 10. of Uſes had neyer been made, the Term Rep 38. 


had been merged at Common Law. But Trin. 2 Eliz. it was reſolved that tt, 2 


che Term was ſaved. ) Rep. 20. a. cites it as Cheyney's Caſe. adjudged in 
FR | ; Caſe of Che- 
ney v. Oxenbridge. 2 And. 192. S. C. adjudged. cited Arg. Winch. 109 —8. C. adjudged Mo. 
196—So a Feoffment of Rent to the Grantee and others to the Uſe of Grantor. And. $2. Monk's 
(aſe.— And. 233. Bate v. Villers. A. ſeiſed of Land leaſed the ſame to B. for 99 Years, and 2 
Years after b Leaſe and Releaſe conveyed the Inheritance o B. and to another to the oo of A. and the 
Heirs of * _, with way GIO _ And if by this Conveyance the Leaſe 2 99 Years 
deſtroy'd in all or in Part, was the Queſtion ? It was argued, but adjornatur. Vid. 2 Lev. 126. 127. 
Hill, 26 & v7 Car. 2. B. R. How v. Stile. + OY ö 


5. HO of Bargain and Sale to Leſſie to make him Tenant to the Præcipe 2 Roll. 
fr ſuffering a Common Recovery to the Uſe of the Leſſor and his Heirs. 245. S. C. 


Cro. J. 643. Mich. 2 Jac. B. R. * Ferrers and Curſon v. Fermor. ITE 


for another 


Purpoſe ; per tot. Cur. Mod. 107. Paſch. 26 Car. 2. B. R. Fountain v. Cook. 


6. Livefy by Leſſee for Nears as Attorney to the Leſſor is no Extinguiſh- But where 
ment of the Term. Mo. 280. Mich. 31 & 32 Elix. C. B. Batty v. Tre- A. has Leſ- 

ob | ſee for Years, 
villian. Rema inder to 
| | | 19 55 | B. in Tail, 
Remainder over, and Leſſte enfeoffed J. S. and made a Letter of Attorney to M. R. to enter into the Lands, 
and ſeal the Feoffment and deliver it in his Name to the Uſe of B. and his Heirs, and B. made Letter 
of Attorney to C. to enter in his Name, who entered pr „This was held a good Feoftment, tho* 
both the Leſſee and Attorney were Diſſeiſors; For it is good between the Feoffor and Feoffec ; For the 
Remainder-man by the Feoftment and Entry is remitted, and the Term gone, the Freehold having come 
to it. Gouldsb. 92. Trin. 30 Eliz. Mounſon v. Weſt. 


. A Man has the Cufody of a Houſe, and afterwards he becomes the But if Late 
Owner of the Houſe ; his Cuſtody therein ceaſes; Arg. Godb. 419. - a * 
afterwards 

* accepts a Grant of the Cuſtody of the fame Houſe, tis no Surrender. Arg. Hill. 1655. Hard. 47. 
cites the Caſe of Gibbs v. Seales. ; | 

Contra; For the Cuſtody of the ſame Thing which was let before is another Intereſt in the ſame 
Thing leaſed, and cannot ſtand with the firſt Leaſe. Cro. J. 177. Trin. 5 Jac. in Caſe of Gibſon v. 
Sear]. S. C. cited D. 200. in Marg. as adjudged that it was a Surrender Per 4, J. againſt 2. chat 
tis a Surrender. D-200. Marg. E. of Arundel v. Ld. Gray. 
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(B) In what Caſes there ſhall be a Merger. 


1. IF one has a Portion of Tithes, and afterwards he purchaſes the Rec- 
tory, out of which &c. The Portion of Tithes is not extinct 
but remains grantable. Agreed by Counſel of both Sides ; and Haughton 

J. gives this Reaſon ſor it, becauſe the Portion of Tithes may be 
more ancient than the Rectory, and that the Rector anciently had no 
Title to the Tithes; For before the Council of Lateran, every one paid 
his Tithes to what Parſon he would, 2 Roll R. 161. Paſch. 18 Jac. 
B.R. in Sir Edward Cook's Caſe. 5 | 1 8 
2. A. was ſeiſed in Fee of a Manor, out of which a Fee-Farm- Rem was 
Jing, and purchas'd in the Rent, and took the Conveyance to himſelf 

in Fee. By this the Rent is merged in the Inheritance. 10 Mod. 525, 
526, Mich. 10 Geo. in Canc. Atcherley v. Vernon. þ 


C) Of 


s P. Carth. 1. TVO Fee Simples that may ſtand in ſeveral Perſons diſtinct, when 


— — AC IE Tn 


Merger. 


oe 


(C) Of what Eſtates. Coppholds 


1. YATHERE the Lord enfeoffs his Copybolder to the Uſe of others, ti, 

Copyhold Eſtate is ſaved by the 27 H. 8. J Rep. 38. Mich 

5 Jac. in Lillington's Cate ſays, it was ſo reſolved 28 Eliz. in the Courr 

Fil ol W 738 in one N Caſe. 7 5 7 | 4 

nd. 191. 2. It a Copyholder in Fee takes Aſſignment of a Leaſe mae to 7. 

3 p. the Copyhold is drown'd. 2 Rep. 17. Mich. 28 & 29 Eliz. Gy 
But if he Cale. 

takes a Leaſe 


for Years of the Manor, it is but a Suſpenſion of his Copyhold during the Term. Arg. Cro. J. 
Mich. 3 Jac. B. R. ſays it has been ſo adjudged. * n 8 J. & 


$ yet 
Lane's 


3. The Cuſtom of a Copyhold Manor was, that if a Copyholder for Lit 
died ſeiſed having a Wife at the Time of his Death, that the ou, have her 
Widowhood in it; A Copyholder purchaſes the Fee in the Name f A. why 
conveys it to B. for Life, the Remainder to the Copyholder in Fee; afterwards 
the Copyholder takes Wife, and grants this Remainder to C. in Fee, and dies; 
this Wife ſhall have the Widowhood in this Land; for the Copyhold was 
not deſtroyed nor extinguiſhed, by Reaſon of the Eſtate for Life of B. which 
hindred the Deftruct ion of the Copyhold. Although the Copyhold be de- 
ſtroyed by the ſaid Feoffinent of it, as to the Lord in this Caſe; yet it is 
not, as to the Copyholder. By the two Ch. I and Ch. Baron. Jenk. 318. 
pl. 15. cites 18 ſac. Cro. 513. Waldoe's Cale. 

4. Lord of a Manor, having by the Cuſtom the Cut of the Woods 
growing on the Lands, grants all the Woods and Underwoods growing, and 
to grow on the Copyhold to the Copyholder and his Heirs. This ſhall not 
merge in the Copyhold. Vern. 21. Mich. 1681. Faulkner v. Faulkner, 
Ibid. 393- 5. Copyholder in Tail takes a Conveyance of the Freehold in Fee; Lord 
Hill. _ Chancellor ſeem'd to make little Doubt, but that the Copy hold was | 


ol carp ons * merged. Vern. 458. Paſch. 1687. Parker v. Turner. 


is no Title 
remaining by * of the Copyhold intail'd, and Judgment accordingly. Cart. 122. Paſch. 17 Car. 2. 
CB. Taylor v. Shaw. | 


6. If a Copyholder for Life ſurrender, that is drown'd, and the new Ef- 
tate comes out of the Eftate of the Lord; bur if in Fee it is otherwiſe. 
Arg. Show. 285. Mich. 3 W. & M. in Caſe of Glover v. Cope. 


8 


— — — 
7 


(D) Of what Eſtates. Fee Simple. 


258. Sim- they meet in one Perſon, cannot do ſo, but the Pen and ab- 
monds v. ſolute Fee doth ſwallow up the baſe and limited Fee. Hob. 323. Paſch. 


Cudmore. 


r Salk. 338. 17 Jac. inCaſe of Elvis v. Archbiſhop of York, cites Huſſy's Caſe. 
SC. 8 | ; 


» 
— 


4 4 A — 


(E) Of what Eſtates. Ne Tuil. 


Carth. 258. I. HE Statute of Meſtminſter 2. having made Eftates Tail a Kind 
Simmonds v. of particular Eſtates, they muſt (the Protection of the Statute 


Dan , being gone by the Fine) like all other fuch Eſtates be ſübject ro Merge 


* 


eau, AAGQIY rr =. < 0 


ind Extinguiſhment when united with the abſolute Fee. 1 Salk. 338. 7.4 cannot 
Hill. 5 W. & M. Simmonds v. Cudmore. be merged 
Li | or ſurren- 

r extin& by Acceſſion of greater Eſtates. 2Rep. 61. Br. Parlement, 7 3. Hill. 41 Eliz. C. B. inWiſcott's 
Gy $ Rep. oY b. Trin. 7 n Ld. Stafford's Caſe.— If Lands are given in Fee to one, who was 
Tenant in Tail, his Iſſue ſhall not be remitted, becauſe the later Act takes away the Force of the Sta- 
tute De Donis. Arg. Show. 420. cites 1 Rep. 48. 2 Rep. 46. — Where a Han has Title to Land by 
2 Tail, and after a pe Land is given to him by Parliament, his Heir ſhall not be remitted ; For by the 
Act of Parliament all other Titles are excluded for erer; For it is a Judgment of the Parliament that 
this Gift only ſhall ſtand. Per Englefield J. Br. Parliament, pl. 73. cites 29 H. 8. in Caſe of Button 
v. Sa So where the King has Title in Tail, and the Land is given to him by Parliament in Fee, 


the Tail is determined, ſo that the Heir ſhall not avoid Leaſes nor Charges &c. made by his Father; 
For the laſt Statute binds all former Titles and Eſtates not excepted. Ibid. 


2. Tenant in Tail, Remainder to the King; Tenant in Tail makes a 
Leaſe for Years, and is attainted, the King ſhall avoid the Leaſe ; for 
the Eſtate Tail is as much gone by Merger as if Tenant in Tail was dead 
without Iſſue. 1 Salk. 338. Hill. 5 W. & M. Simonds v. Cudmore. 


ny | MS \ 1 0 1 ** 1 * 


„ — 


1 (F) Of what Eſtates. Eſtate for Life. | 1 


1. 1 AND deviſable is given to the Baron and Feme in Tail, the Remain- 

der to the Heirs of the Baron, and after the Baron deviſed the Re- 
wr/1on to his Feme, and died without Iſſue, and therefore ſhe was adjudged 
to be ſeiſed in Fee; For the Fee came to the naked Franktenement by the 
— and Death of the Baron without Iſſue. Br. Eſtates, pl. 60. cites 27 
A 
2. Where Land is given in ſpecial Tail to the Baron and firſt Wife, the Br. Quod ci 
Remainder to the Baron in Tail, and the firſt Wife dies without Iſſue, the Ba- deborceu, 
ron is ſeiſed by the ſecond Tail in Remainder, becauſe the Franktenement f C. Cites 


for 8 merged in the Remainder. Br. Eſtates, pl. 9. cites 50 E. 3. 4. Middteton 
z. Land is given to W. and A. his Feme in ſpecial Tail, the Remainder Remainder 


to B. in Tail, the Remainder to the right Heirs B. The Baron dies wit h- to Baron and 
out Iſſue, and A. the Feme ſurvives, and is Tenant in Tail after Poſſibili- ial Ts Re- 
ty of Ifſue extinct, and takes another Baron and has Iſſue, arid after B. mainder to | 

ies without Tſe, to whom A. the Feme is Heir, and after A. dies. The 29. the ans f 
Baron ſhall be Tenant by the Curteſy ; For when the Remainder in Fee came _— „ 
to the Feme Tenant in Tail after Poſſibility of Iſſue, the Frankrenement 1 0 
was merged in the Fee, and ſo A. was ſeiſed in Fee. Br. Eſtates, pl. 25. cites Eſtate f 
9E. 4. 17,18. + mots Tovent in 

388 ail after 

1 is drowned in the Inheritance? Brown held that it ſhould, but Dyer e ocntra. Mo. 18. Mich. 
2 Eliz. Anon. FL 0 


, 4. One cannot have an Eftate for his own Life and the Life of another For an Eſ- 

at the ſame time in preſent Intereſt ; for the Greater will drown the Leſ. tate N 
ſer; But if the Greater be in Præſenti, and the Leſſer in Futuro, as a * — _ 
2 to A. for his own Tife, Remainder to him for Life of B. it is other- an Eſtate 
wiſe. Godb. 51. Mich. 28 & 29 Eliz. B. R. Arg. in Cafe of Windſmore for another's 
V. Hulbert. | 8 | HE | | Life, and 
PEAK , 5 K 3g 3 L 
the Eſtate for another's Life. Godb. 51, 52 Mich. 28 & 29 Eliz. B. R. Arg. in Caſe of Windſmore v. 
Hulbert. Arg. 2 Roll. R. 445: 8 ol cited and ſaid the Opinion of the Court was that the Re- 
mainder was void. D. 10.——11 Rep: 83. b —2 Rep. 60. b. 61. Wiſcot's Caſe. So it is by 
Grant, but not by way of Limitation. Per Doderidge J. 2 Roll. R. 445. Trin. 21 Jac. B. R. cites Laſcel's 
Caſe.—S. P. per Fleming Ch. bl Bulſt. 137. Bowles v. Poor.“ Per Gawdy J. Goldsb. 158. in Caſe of 
Roſſe v. Ardwick. But if Imake to one a Leaſe for his own Life and 100 Years, both to begin at 
lame time, the Leaſe for Years is drowned; Godb. 51, 52. Arg. in Caſe of Windſmore v. Hulbert. | 


5. Leaſe to A for the Life of B. without Impeachment of Waſte, the | ' 
now puniſhable tor Waſte; By | 
| the 


Remainder to A. for his own Life. He is N 
| 5 


4 
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Le. 1 74. S. C. 


Cited Roll. 
R. 178. 
It is a good 
Limitation, 
and he has , | 
Eſtate for all the three Lives. Cro. E. 182. Utty Dale's Caſe. 
all Leaſes by Biſhops and Tenants in Tail are ſo, and if granted by way of Remainder are not 
Cro. E. 491. Roos v. Atwood. 2 v. Au 
o if it was to A. and bis Heirs ** fam Life, and the Life of B. and C. The Limitations are 
| . enough, and the Heir ſhall have this 


— — 


the firſt Eſtate is ſurrendered. Arg. Godb. 52. Mich. 28 & 29 Eliz. B 
R. in Caſe of Windſmore v. Hulbord. 15 1: 12 

6. A. Tenant for Life, Remainder to B. in Fee of a Copyhold ; B. make; 
a Leaſe by Parol, Tenant for Life and B. join in a Surrender to the Uſe 
of B. 'This is a good Leaſe > pe B. and by the Surrender of A. to the 
Uſe of B. his Eſtate is — in the Fee, and as it were extinct, 
cannot hinder the Leaſe to have Operation; and is all one as if he were 
dead, and being all in one Hand, cannot have any Privilege ſevered from 
the Inheritance; as if he in Remainder grants a Rent-cl and after 
the Tenant for Life ſurrenders, the Rent ſhall commence preſently, Cro. 
E. 160. Mich. 31 & 32 Eliz. B. R. Dove v. Willet. I 

7. Habend to A. during His Life, and the Lives of B. and C. It is but 
one Franktenement, and can be no merging ; It is a Frank- tenement for 
three Lives. 5 Rep. 13. Mich. 41 & 42 Eliz. Roſſe's Caſe. 


It is good for the three Lives; and 


Goldsb. 187. Roſſe v. Ardwick. Mo. 398. Roos v. Audwick 


ent as a Party ſpecially named, and as Heir by Deſcent, 


ough it be not properly an Eſtate deſcendable. Cro. J. 282. Trin. 9 Jac. B. R. Bowles v. Poor. 


Buls. 61. 8. 
G 


Roll. R. 
178. S. C. 


8. Leaſe for Life, Remainder for Life or in Tail, on Condition that if 
Leſſee does ſuch Act, he ſhall have Fee. By Performance of the Condition 
he ſhall have Eſtate in Fee, and yer this ſhall not drown the Eſtate for 
Life. 8 Rep. 76. Trin. ) Jac. in Ld; Stafford's Caſe. _ 

9. J. S. ſeiſed of Land in three Pariſhes in Fee has three Sons A. B. 
and C. and deviſed Land in one Pariſh to A. in another to B. and in ano- 
ther to C. and if either of them died, the other ſurviving ſbould be his Heir. 
Nothing but a Freehold paſſing by the Deviſe, the Reverſion in Fee de- 


ſcending on the Eldeſt had drowned the Eftate ; ſo that on the Death of 


A. his Heirſhall have his pare and the Remainder veſts not in B. and C. 
Cro. J. 260. Mich. 8 Jac. B. R. Wood v. Ingerſale. * 
10. Covenant to ſtand ſeiſed to the Uſe of himſelf and Wife for their Lives 
without Impeachment of Waſte, and after their Deceaſe to the Uſe ds 
Sn &c. in Tail, Remainder to his own right Heirs. Reſolved, that 
Covenantor and his Wife were ſeiſed of an Eſtate Tail executed ſub 
modo, i. e. till the Birth of firſt Son, and then by Operation of Law 
the Eſtates are divided, i. e. Covenantor and Wife become Tenants for 


their Lives, Remainder to the Iſſue Male in Tail, Remainder over; For 
the Eſtate tor their Lives is not abſolutely drowned, but with this implied | 


Limitation, till they have Iſſue Male, 11 Rep. 80. Paſch. 13 Jac. Lewis 


 Bowles's Caſe. 5 | | 
11. Leaſe for Life to A. Remainder for Life to B.——B. grants his El. 


Sid. 17. 8. C. 


1 Lev. I. - without Iſſue living at his Death, then to B. another Son, and his Heirs ; 


S. . 
3 Lev. 407. 
C. cited 


in Caſe of 


Godbold v. 
Freeſtone. 

A. had 
Iſſue three 


and D. and 
deviſed 


Land for 30 


Years to C. 


tate to A. This is an Extinguiſhment, and the firſt Leſſee is immediate 
Tenant to the Leſſor; Per Doderidge J. and agreed by Ley Ch. J. 2 Roll. 
R. 485. Mich. 22 ſac. B. R. Hurd v. Foy. en * 

12. Deviſe to A. (being the Heir at Law) for Life, and if he di- 


But if A. has Iſſue living at his Death, then the Fee ſhall remain to the 
right Heirs of A. for ever. A ſuffers a common Recovery, and dies wtth- 
out Iſſue. Reſolved, that the Eftate for Life deviſed to A. ſhall not 
merge in the Reverſion deſcended to him, contrary to the expreſs Words 
and Intent of the Will; but ſhall leave an opening as they call ir, forthe 
Incerpoſition of the Remainders, when they thall happen to i 
tween the Eſtate for Life and the Fee. Adjudged a contingent Remain» 
der, and barred by the Recovery. Raym, 28. Mich. 13 Car. 2. R R 
Plunket v. Holmes. | TRE 8 n 


n 


to interpoſe be 


jo per. „ | - a : , 

all have what ſball remain of the 30 Tears, and died. B. died without Iflue, and the Inheritance de- 
25 on C. and afterwards C. died and left W. R. his Son and Heir; but held that D. ſhould have the 
Reſidue of the An. For tho the Term was extinct in C. yet it is a nech Deviſe to D. the Words 
being that he ſhall have ſuch Term &c. Cro. E 128. Hill. 31 Eliz. B. R. Lowe v. Lawe. 3 Le. 
10. Trin 26 Eliz. in the Exchequer. Vincent Lee's Caſe. 8. C. [1 { 


13. If Lands are given w A. for Life, Remainder to A. and B. in Fee, 
it is not any Merger becauſe it is one Conveyance. Arg. Raym. 36. Mich. 
13 Car. 2. B. R. cites 2 Rep. 60. Wiſcor's Caſe. 

14. If a particular Eftaze is limited to A. and B. and a Remainder is li- But when 
mired adequate to them to drown, (As) to them for their Lives, the Remain- there is a 
der to their Heirs; The Eſtates for Lite thall be conſolidated. Arg. = Toa 
Raym. 36. Mich. 13 Car. 2. B. R. cites Lewis Bowles's Caſe. TIE roam 1 
minder is mon anſwerable tothem ; as to three for Life, Remainder to two in Fee, they are att Ente 
Ibid. 37. Arg. . | 5 ; 


15. Feme Covert N far e Remainder to her fir/# Son; She and her 
Baron accept a Fine of the Fee; Afterwards a Son is born, and theFeme dies. 
The Remainder is deſtroyed, and the Eſtate of the Wiſe merged ; tho had 
he furvived her Baron ſhe might have waved the Fee and revived the Eſ- 
tate for Life. 2 Lev. 39. Hill. 23 & 24 Car. 2. B. R. Purefoy v. Rogers. 

16. Eſtate to A. for Life, Remainder to B. and his Heirs for the Life of 
J Remainder to rhe Heirs of the Body Fo and Remainder over; 'TheW ite 
of A. ſhall not be endowed ; For the for Life of A. does not merge. 
; Lev. 437. Hill. 4 W. z. C. B. Duncomb v. Duncomb. 
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(G) Of what Eſtates. Terms for Tears. 

. T EASE to A. for 10 Tears to begin wow ; Leaſe 10 B. for 10 ears to If Lafte for 

begin at Mic hacimas; a Purchaſe 2 Fee Simple by firſt Leſſee 7-917 Pur- 
1 


n 8 SS "WY... bl” ory 


| drowns his Term. D. 112. pl. 49. Hi 2P. & M. — 7 
holds | t, the 
1b Leaſe holds for the Reſidue; per Ventris). 2 Vent. 321,— Leaſe in ſuturomay merg: r oy 
erge 


Hopkins v. Radford. It was admitted that a future Imereſt will not prevent a r. 2 Wm's 
Rep. 237. Trin. 1724. Whitchurch v. Whitchurch. . 


2. Leſſor mortgaged his Reveryron to Leſſee for Tears, and paid the Money S. P. per Pe- 
a the {cw z it — held that the Leaſe for Years was utterly extinct. 3 N Yo 
Le. 6. Mich. 4 Eliz. C N. Anon. Me} 4. OOH 4 
3. Feme Executrix has a Term, and ſhe takes Baron, and the Baron pur- Dal. 52. pl. 
chaſes the Rever/ron; the Term is extinct as to the Wife, if the ſurvives ; 2. 

"3 in reſpe& of all Strangers, it ſhall be accounted as Afets. Mo. 54. 

. 157, Paſch. 5 Eliz. | 7 . 

4 Baron of ; Termor * N the Fee; Per Many the Term is Hetley 36.— 
extin&t ; But if + Feme Termor marries him in Remainder, the Term con- Gary 5 
tinues ; For one is the Act of the Husband, the other the Act of the Eliz. C. B. 
Law, 4 Le. 38. 6 Eliz. C. B. Anon. „ 3 Anon. S. P. 


| = 8 ; | but Dyer 
thonght they were Tenants in Common of the Fee—#* PL C. 418. b. Bracebridge 


v. Cook.—Cro. 71. 
Charon is Termor, and the Wiſe purchaſes the Fee; or if the Wife has the Reuorſion he ſore 3 this 
etinpuiſhes the Leaſe, but not if the Fee deſcends to the Wife after Marriage. Jenk. 7 3: pl. 38. cites 
Uo. J. 27 5. Platt v. Sleap—— But Nr. they had bad I ue, ſo that the Husband would be Tenant by 
'te Cote? Ibid—Buls x18. 8. Cf Jenk 73. . 
J. A Tenant for Life and the Adminiftrator of Leſſee for Tears of 'a Term Godb. 2. 8. 
it futuro viz. to begin after the Death of Tenant for Lite fon in the 1. . 
7 urchaſe of the Fee re $ Per Manwood, the Term is not extinct, be- Arg. Roll. | 
cauſe only an Intereſſe | ermint ; Per Mounſon, it is not extinct, becaufe he 1 R. 247. 

>" ; 


9 
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Merger. 


for 20 Years 


_—_— 


the Term as Adminiſtrator En Auter Drciz ; Per Dyer, if Executor has 3 
Term and purchaſe the Fee Simple, the Term is determined. 4 Le. ,, 6 
Eliz. C. B. Anon. oy: | F250 
6. Eſtate for ears granted to A. and the Wife of the Rever/ioner ſhall not 
drown in the Reverſion ot the Baron, but upon Death of the Wife ſul. 
vives to A. PL C. 418. Trin. 14 Eliz. 40 fr Left v. Cook 
e; 


7. Leſſee for Nears marries with Feme Tenant for Life; The Intereſt of Le(;. 
by the Intermarriage is not exrinEt ; For it is but a Pofibility and not an 
Intereſt ; per tor. Cur. 3 Le. 158. in Caſe of Cadee v. Oliver.—cire, it 
as adjudged 17 Eliz, 4 Ee | 
Le. 92. S. C. 8. A. leaſes for Years to B,—B. deviſes the Occupation of &c. 10 jj, 
Mich. 29 & Wife, ſo long as ſhe ſhall continue n+ but after ſhe ſhall marry, to his Son. 4 
15 _ 2 enfeoffs the Wife, who after too Husband ; this is no Merger, but the 80m. 
„ide — may enter. And. 162. Rudyard v. Hannington. | | 
% 
S. C.— O. 67. S. C. by the Name of Ha verington's Caſe. | Att 
9. A. leaſes for Years to B. and aſter makes a Leaſe for Years in Revs. 
on to C. and afterwards deviſes the ſame Lands and other Lands 7 C. fir 
Life for to bring up A's Children. C. entered and took the Rent &c. Vir. 
tute Teſtamenti; it ſeems this is a Merger of the Leaſe. See Le. 129. 
Trin. 30 Eliz. B. R. Coleburn v. Mixſtones. „ 

10. Deviſor ſeiſed in Fee deviſes a Term for 21 Tears to A. and if he die 
within the Term, Remainder to B. By deſcent of Inheritance to A. Unity of 
Poſſeſſion, His Grant, or his Forfeiture, the Remainder is defeated; but 
if the Land be deviſed for 21 Nears to A. and if he die within the Years 
that B. ſhall have the Reſidue of the Years, no Act of A. can prejudice 
the Remainder in B. Per tot. Cur. Mo. 269. Mich. 30 & 31 Eliz. in the 
Exchequer. Lee v. Lee. —— —— — 

11. He that has an Eſtate for 10 Tears may Surrender to him that has 
leaſes for 10 an Eſtate for 12 Years, and the Eſtate is drowned and the other ſhall come 
Years, and into Poſſeſſion; and a Surrender to him that has a greater Eſtate for Years 
Leſſee for 10 ig good as to him that has an Eſtate for Lite; and where the Surrender is 
TT * to a Termor in Reverſion, it is all one if the Reverſionor had a greater E. 
Leſſee for 20 ſtate for Years or not. Cro. E. 302. Trin. 35 Eliz. B. R. Hughs v. Ro- 
Years, this is botham. N Bs 

to con- Eg | | 
vey his Intereſt, but * not drown the Eſtate, but he has the 20 Years as before; otherwiſe it is of a h- 
render to another that has the Reverſion for Years. Cro. E. 302, Trin. 35 Eliz. B. R. Hughs v. Robo- 
tham—* Ow. 97. in Caſe of Perrin als. Porey v. Allen. 1 18 ie 
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But if Leſſee 


ER: 12. Leſſee for 60 Years takes a new" Leaſe to begin 10 Years after; it was 
wy of ha adjudged to be a Surrender preſently. Arg. Cro. J. 84. Mich. 3 Jac. B. 
37+ held R. in Caſe of Gibſon v. Searle. —cites it as * Jeffe 8 Caſe. 3) Eliz. C.B. 


by Dyer and Cro. E. 522. 


Brown J. 2 i 


Elia. in Barkins's Caſe—* Cro. E. 321. Mich. 38 & 39 Eliz. C. B. Ive v. Samms. 8. C. 


13. A Man may have a greater and leſſer Eftate in him at one Time, 
where the Leſſer is ſubſequent, as an Eſtate for Lite, Remainder tor Years. 
Arg. Cro. E. 491. Mich. 38 & 39 Eliz. B. R. in Caſe of Roos v. Adwick. 

14. Deviſe of Land to B. till C. is 21, and then to B. and C. for ther 
Lives. If this be a Term for Years in B. during the Minority of C. and 
a Freehold to B. and C. this Term cannot ſtand with the Freehold, and | 
therefore is drown'd, and they are 8 of the Free 
hold; per two Juſtices; and agreed by Walmſſe 18 if this ſhall 
enure as an immediate Deviſe, then the Term ſhall be extin&, and they 
are Jointenants of the Freehold ; but perhaps the Will did not intend 
the Freehold to take Place till aſter the Yon expired. Cro. E. 53% 

Mich. 38 & 39 Eliz. in Scacc. Block v. Pagravr ex-. 

IS. Leſſee for Tears, Remainder for Life, Remainder in Fee. The Re- 
mainder-man in Fee infeoffs Leſſee for Tears, and makes Livery ; It bop 0. 
T1 1 5 _ 


Jr ere * 


Merger. 


*1 = 
FI. | 1 


judged a ood Feoftment ; becauſe it was not a Surrender, by Reaſon of 
the mean Eſtate for Life; per Tanfield Ch. B. Lane 117. cites 41 Eliz. 
Fades v. Knotsford. 5 
16. The Uſe of Land is limited zo 4. for 99 Nears, and that F. K. I. 
M. N. and O. who were Feoffees to Uſes, ſhould be ſeiſed to their own Uſe 
in Truſt for A. and his Heirs, with Power 10 A. to alter and limit the Truſt 
s he ſhould think fir. Afterwards A. on his Marriage ns the 99 Years 
ferm to F. (one of the Truſtees) and W. R. a Stranger, in Truſt for himſelf 
(viz. A.) for Life, Remainder to his Wife for Life, Remainder to the Heirs 
Male of their two Bodies, and hy the ſame Deed limits the Truft Li the In- 
heritance in the ſame. Manner. A. grants a Rent- charge to Sir R. B. and 
his Heirs, with Power to enter &c. A. and his Wite die, leaving B. their 
Son. The Rent being arrear Sir R. B. enters. Then J. and the other 
Truſtee aſſign the Term of 99 Vears to B. who leaſed to the Plaintiff in 
Ejectment. The Jury upon hearing the Opinion of the Court found for 
the Plaintiff for all fave 4 /xth Part; For ſo much was drown'd and ſur- 
render'd by the Aſſignment of A. to F. one of the fix Fointenants of the Re- 
ver/fion, Vent. 193: Paſch. 24 Car. 2. B. R. Sir Ralph Bovey's Caſe. 
17. A * Term cannot merge in @ greater. Arg. Show 306. Mich. 3 W. ceo. E173. 
& M. B. R. in Caſe of Leach. v. Thompſon. , Co LCA 27.3. . ge, Hill. 32 Elis. 


| B. R. P 
Allen By taking a ſecond Leaſe for 60 Years, a firſt for 21 Years is merged, Cro E. 231. Paſch. 


; Eliz, B. R. in Caſe of Wing v. Harris. 3 Le. 242. Mich. 32 Eliz B. R. S. C if Leſ- 
5 for Years takes a new Leaſe for a leſſer Term, it is a Surrender of the firſt. Arg. Cro. J. 84. Mich 
3 Jac, B. R. in Caſe of Gibſon v. Searle. | 

Le 2. , 2. 34 


9 +4 va . a # * — 1 2 * - 4 . 1 
it. " We 3 "OH, FREY re 1 * . 2 — Sad A. 4 tits 5» ata? 8 


— 
— "— 


(H) Of what Eſtates. Truft Terms _ Equity. 


1. D Ever/ion in Fee fraudulently conveped to a Termor for 3500 Years, 
and without his Conſent or Privity, on purpoſe to drown the 

Term, and to hinder the 'Termor's making Proviſion for younger Chil- 
dren was decreed not to be merged. Fin. R. 220, Tr. 27 Car. 2. Danby 
the Father v. Danby the Son and Pierce. Rs | 

2. Leſſee for a 1000 Years af/ignes the Term to the Leſſor in ref for his 
Wife and Children, and the Letibr accepted the Truſt, and declared it 
to be for the Wife and Children &c. The Court ſupporred the Truſt not- 
withſtanding the Merger of the Term in the Inherirance, and decreed 
the Heir of the Leſſor to make a further Aſſurance of the Remainder of 
the Term to a Purchaſor of the Term from the Son of the Leſſee. Fin. 
R. 424. Mich. 31 Car. 2. Sanders v. Bourntord and Allen &: al. 
3. A Portion was limited zo be raiſed out of a Term tor Years for a Term of 500 
Daughter; the Fre after deſcends on the Daughter. She within Age de- ears raiſed 
iſe] the Portion. Maſter of the Rolls relieved againſt the Merger, and I nee 
decreed the Portion to go according to the Will of the Daughter. 2 for Daugh- 
Vern, go. Mich. 1688. Powell v. Morgan. ters Portions 

| F 18 not mer- 

7 at Law, nor the Truſt enen 8 by the Deſcent of the Inheritance on a Daughter, 
ut remains ſtill a ſubſiſting Charge on the Eſtate; per Somers C. 2 Vern. R. 354. Hill. 1697. 
Thomas v. Keymiſh. | x * 


4. A Sum of Money was charged upon Lands art” to F. S. and veſted 
in Truſtees in Fee till Payment, and the fame legal Eſtate ſtill continu- 
ing in them there can be no Merger by an Efate Tail coming to J. S. 
who was intitled to the Money. But had this been a meer equitable 
Charge upon the Land, and a Fee Simple had come to F. S. it might then 
have been a Merger. 2 Wms's Rep. 601. 604. Trin. 1731. Duke of 
Chandois v. Talbot. | | 
E 1: Bm ae. . 6g 5: e held. s eg. ae 2 46-600. 
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Meſne. 
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(I) By what All. 


4 


I. HERE the Inheritance comes to the Particular Eftate, be it by th 
| VV AF of God, the Law or the Party, the particular Eftate i, 3 
drown'd. 2 Rep. 60. b. Hill. 41 Eliz. C. B. Wiſcot's Caſe. 

2. Tenant for Life, and Remainder-man in Tail join in a Feoffment or Fins Me 
to a Stranger. The Eſtate for Life is merged, and yet the Feoſfee or q 1 
Conuſee ſhall hold during the Lite of the Tenant for Lite, tho' che Te. 71 
nant in Tail be dead without Iſſue; per Holt Ch. J. Carth 260. Hill 10 
4 W. & M. B. R. in Cafe of Simmonds v. Cudmore. | of t 
3. Tenant in Tail, Remainder to the King. 'Tenant in Tail makes 3 * 
Leaſe for Years, and is atzainted ; the King ſhall avoid the Leaſe; Fo og 
the Eftate Tail is as much gone by Merger as if Tenant in Tail was dead Wr 


without Iſſue. 1 Salk. 338. Hill. 5 W. & M. Simmonds v. Cudmore. 


[ For more of Mergez in General, See Extinguiſhment, Portions 
Py es Þ | rege and other proper Titles. 8 4 
| | | tral 
his 
— SEC ALIE ACISILTITEL F 
h thi 
0 
Meſne. Fe 
Gy 
: | nas 
ä 8 | in 1 
(A) Meſne. Againſt whom. ¶ M here there are ſev. . 
ral.] the 
Act. 
+ Þ % TAX there are 1 1 one * ones, the Tenant — ; 
Meſnepl.14. trained by the Lord Paramount a this Writ a 
cites 28 H. his Meſne, and ſo every one after againſt His Meſne by the ſpectal 2 
6. 6. | 
dae 37. b. per Curlam. . Jt ſeems ther there ought to be Cal & Ul « 
comes to the 31. U. R 2 £0 t 
Chief Lord. Acquitral between every one.) 15 B. 6, 33. bis 
r. Meſne, 
pl. 22. cites 39 H. 6. 30 But Brook ſays, it ſeems that the 2 Writ of Meſne ongbt to commence by tht we 
Tertenant; For none can be diſtrained but him, and therefore he may have Writ ef Meſne againſt bis the 
Meſne, and the firſt Meſne againſt the ſecond, and fo ut ſupra But it ſeems that none can have She 
Writ of Meſne but he who is grieved by Suit, unleſs the Tertenant; For he may have Writ of Meſne, & 
Quia timet diſtringi, and fo cannot any of the Meſnes; for they cannot be diſtrained. Ibid. cites j H. 
4 12. in the written Book. 
? 2. If one be Tenant by the Curteſy of a Meſnalty &c. and the Tenant i 
diſtrain'd, the Writ of Meſne ſhall be ſued againſt him in Rever/ion, and the 
wot againſt Tenant by the Curteſy. F. N. B. 136. (N. 3 0 
3. A. Seigniory is granted to Baron and Feme, and to the Heirs of the Bi- Ter 
ron, and in a Per quæ Servitia the Tenant will not attorn, unleſs they but 
will grant to acquit him &c. whereupon the Baron grants for him and ſuc, 
his Heirs to acquit the Tenant and his Heirs, and afterwards the Baron dis; 
the Tenant may bring a Writ againſt the Husband's Heir during the Femt 1 
Fe, h i T 10 Li | | * 
Life, who is Tenant for Life, and good. F. N. B. 136. (0) Chi 
2% (A. 2) Sta Far 


1 EV 0 
(A. 2) Statute 13 E. 1. cap. 5: 
1. 13 E. 1. cap. Nacts that When Chief Lords diſtrain prays HY Fee for * See (0) 


9. K. I. Cuſtoms and Services to them due, and + there is a | (G)—— 
Meſne t which ought to acquit the Tenant, fithence it lieth not in the Mouth > 


of the Tenant after that he hath replevied the Diſtreſs, to deny the Demand chief h 
the Chief Lord, which avoweth in the King's Court, that the Diſtreſs is firlt men. 
lawfully taken upon his Tenant, which is upon the Meſne. oned, before 


the makin 
of this Statute, was, The great Delays which were uſed in the Writs of Meſne, in which the = 
ceſs at the Common Law was Summons, Attachment ad Diſtreſs infinite, and yet the Tenant in Pe- 
fault of the Meſne was preſently diſtrained by the Lord Paramount, which Miſchief appeareth by 
the Preamble of this Act; For Remedy whereof a more ſpeedy Proceeding is given by this Act in a 
Writ of Meſne. Another Miſchief was, when the Meſne had nothing within Nos ſame County ; For 
there the Tenant was without Remedy, and tho' the Meſne had ſufficient in another County, the Com- 
mon Law extended not thereunto, in both which Cafes Remedy is given by this Act. 2 Inſt. 373. 


S. 2. And many have been heretofore ſore grieved by ſuch Diſtreſs, in ſo 
much as the Meſne (notwithſtanding that he hath whereby he may be diſ- 
trained) doth make long ws 1 before he will come into the Court to anſwer for 
his Tenant unto the Writ of Meſne. : | 
H 3. And further, the Caſe was moſt hard when the Meſue had No- 


ung. | | 

by 4 In Caſe alſo when the Tenant was ready to do his Services and Cuſ- By the Com- 
toms unto his Lord, and the Chief Lord would refuſe to take ſuch Services and mon Law 
Cuftoms by the Hands of any other than of his next Tenant, and ſo Fig Te- the Lord Fa- 
nants in Demean Joft ſome whiles the Profits of their Lands for a Time, and micht fave 
ſome whiles for their whole Time, and hitherto no Remedy hath been provided refuſed his 


in this Caſe. Services by 
; | the Hands of 
the Tenant peravaile, or by the Hands of the Tenant for Life, where Reverſion was over, becauſe 
A wry Ly he in Reverfion was his very Tenant in Privity, for the which Remedy is given by this 
2 374 | 


. 5. A Remedy is provided and ordained hereaſter in this Form, That ſo 
ſoon as ſuch Tenant in Demeſne { having a Meſne between him aud the Chief 
Ld) is diftrained, incontinent the Tenant ſhall purchaſe his Writ of Meſne. 

S. 6. And if the Meſuc, having Land in the ſame County, abſent himſelf This muſt be 
until the Great Diftreſs awarded ; the Plaintiff ſball have ſuch Day given hr ger N of 
him in his Writ of great Diſtreſs, afore the coming whereof two Counties Meſne re- 
may be holden, and the Sheriff ſhall be commanded to diſtrain the Meſne by turnable into 
the Great Diftreſs, like as it is contained in the Writ, and nevertheleſs the the Guert of 
Sheriff in two full . cauſe to be proclaimed ſolemnly, that the Meſne 2 3 
& come at a Day contained in the Writ to anſwer his Tenant. not of a Writ 

| 5 | of Meſne 
| that is vicomnntel, and not returnable. 2 Inſt. 374. 


S. J. At which Day, if he come, the Plea ſhall paſs between them after 

the common Uſage. | 5 - 
S.8. And if he do nat come, then ſuch Meſne ſhall loſe the Services of his It the Meſne 
Tenant, and from henceforth the Tenant ſhall wot anſwer him in any Thing, K 
but the ſame Meſue being excluded, he ſhall auſever unto the Chief Lord for Diſtreſs he 
ſuch Services and Cuſtoms, as before he olg ht to have done to the ſame Meſne. ſvall be 75 

| | _ judged: that 
B to ſay, that the Meſhe Thall loſe the Services of his Tenant of the Tenements before holden. And 
that the Meſhe being omitted, the Tenant from henceforth ſhall be attendens and reſpondens tb the. 
Chief Lord by the ſame Services as the Meſne holdeth by, But it is to be obſerved, that the immedi- 
ate Chief Lord muſt be named in the Fore-judger ; For albeit he be a Stranger to the Writ, and b his 
Death the Writ of Meſne ſhall not abate 9 * in the judgment he that is then immediate 
Paramount muſt be particularly named. 2 Inſt. 374 e 3 | 


F. 9. Neither 


* 


r 
Ia. 


— —_—— 
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272 Meſne. 


Here three T. 9. Neither hall the Chief. Lord have Power to diftrain ſo long * 
Things are aforeſaid Tenant doth Offer him the Services and Cuſtoms due. 


to be obſerv- | 

ed. 1ſt. That the Tenant _ ofter and tender the Rent or Service due upon the Land, and not be read 

only, by Reaſon of the Word [Offer]. 2dly, This muſt be done at the Time when the Lord "025, 
to diftrain. zdly. That this Act is to be underſtood of the Services and Cuſtoms which the Tenant may 4 
as Payment of Rents, Delivery of Heriot-ſervice, or the like; but extendeth mot to perſonal Services 
annexed to the Perſons of the Mefne, as Homage, Fealty &c. For he cannot ſay, I become your Man. 
nor ſwear to him Fealty &c. But after Fore- judger, then the Tenant ſball do all Manner of Service, 
ewhich the Meſne ounht to have done; For then the Meſnalty is extinct; but as long as the Meſnalty a 
mains, the perſonal Services remain with the Meſne, Servitia perſonalia ſequntur Perſonam. 2 


Inſt. 374. 


Hereby Pro- S. Io. And if the Chief Lord exact more than the Meſne ought to do, the 
viſion is Tenant in ſuch Caſe ſhall haus ſuch Exceptions as the Meſne ſhould. 


made for the 
Tenant to take any Advantage that the Meſne might do, if the Chief Lord demand other Services 


than the Meſne ought to do, albeit he be a Stranger to the Avowry. 2 Inſt. 374. 


The Tenant F. 11, And if the Meſne hate nothing within the King's Dominion, the 
* = ay Tenant ſhall nevertheleſs purchaſe his Writ of Meſne to the Sberiff' of the 
nals by wth ſame Shire wherein he is diſtrainel. | 
the Common 
Law. 2 Inſt. 554 | 

S. 12. And if the Sheriff return, that he hath nothing whereby he may le 
ſummoned, then ſhall the Tenant ſue his Writ of Attachment. 

S. 13. And if the Sheriff return, that he hath nothing to be attached h, 
he ſhall nevertheleſs ſue his Writ of Great Diſtreſs, and Proclamation ſhall 


be made in Form aboveſaid. | 
F. 14. And if the Meſne have no Land in the Shire where the Diſtreſs is 


taken, but hath Land in ſome other Shire, then a Writ Original ſhall iſſue to 
ſummon the Meſne unto the Sheriff of the ſame Shire, (where the Diſtreſs is 
taken Jand when it is returned by the Sheriff, that he hath nothing in his 
Shire, a Writ judicial ſhall iſſue ker the Meſne unto the Sheriff of the 
ſame Shire; in which it ſhall be teſtified, that be hath Land, and Suit foul 
be made in the ſame Shire, until they have paſſed unto the Great Diſtreſs and 
Proclamation, as above is ſaid, of the Mean having Land in the ſame Shir 
in which the Diſtreſs is taken. : 
F. 15. And nevertheleſs Suit ſhall be made in the ſame Shire where he hath 
not hing, as above is ſaid of the Meſne that hath nothing, until the Proceſs cont 
to the Great Diſtreſs and Proclamation. 3 
This Reme- F. 16. And ſo after Proclamation made in both Counties the Meſne ſhall be 
dy wo Ste- & forejudged of his Fee and Service. 


en of Fore- 
judger is a better and ſpeedier Remedy than the Common Law gave. 2 Inſt. 375. * See (N) 


See (L. 2) 
p33: 


S. 17. And where it happeneth ſumetimes, that the Tenant in demeſne is 
enfeoffed to hold by leſs Service than the Meſne ought to do unto the Chief Lord, 
when after ſuch Proclamation the Tenant hath atturned unto the Chief Lord, 


and the Meſne being excluded, the Tenant muſt of Neceſſity anſwer unto tht , 
Chief Lord for all ſuch Services and Cuſtoms as the Meſne was wont to ; 
to him. | | , 
This Act S 18. And after that the Meſne is come into the Court, and hath confeſſed V 
ſpeaketh on- pt he ought to acquit his Tenant, or be compelled by Fudgment to acquit, 1 


8 4 after ſuch Confeſſion or Fudgment it is complained, that the Meſne doth n 


Meſne, op aye 14. 
ot of. the acquit his Tenant, then ſball iſſue a Writ judicial, that the Sheriff ſpall 415 


1 ſſu 
Meſne and train the Meſne to acquit the = and to be at a certain Day before the 
e ders Fe for e why he hath not 2 him before; And when thi) 
4 


he refore the - hr 
Heirs of the have not proceeded unto the Great Diſtreſs, the Plaintiff ſpall be heard. 


Meſne ſhall 1 8 | | 3 
not be forejudged within this Statute. 2 Inft. 335. —Veſt. 2. 13 E. 1. cap. 55. Enacts that For all Thitys 


Recorded before the King's Fuſtices, or contained in Fines (cet her Comracts, Covenants, Obligations, Services 
For Cuſtoms acknowledged, or any other Things inrolled) a Writ of Execution ſhall be <vithin the Year, 


after the Year a Sci. Fa. whereupon: if Satisfaction be not made, or good Cauſe ſbecued, the Sheriff _—_ , 
; comma 


— 


Meſne. 3 7 3 5 


commanded to do Execution. In like Manner alſo ſhall the Ordinary be commanded in his Caſe. * be 
concerning a Meſne, who by 8 Ju nt 2 bound to acquit ta 2 
(viz. in this Act of 13 E, 1. cap. 9. F. 18.) muſt be obſerved Lord Coke ſays that | 

This Clauſe was added In Majorem Rei Cautelam, that the Proviſion made by the Statute of 13 E. 1 
cap. 9. [S. 18. J viz. In Caſe that in a Writ of Meſne, after the Meſne is come into Court &c. and where- 
upon Forejudger is given [as appears by the following Clauſe, or S. 19.] Now if the Plaintit# in the Writ 
of Meſne ſhould only take his Sci. fa. then no Forejudger ſhould follow thereuvon ; therefore this Clauſe in 
the above Act of 13 E. 1. cap 45. at the End thereof. (viz. concerning a Meſne. Ec) was added, That 
the former General Words of the ſaid Ack, viz. (* or any other Things inrolled &c.) ſhould not take away 
the Benefit of the former Act, [viy 1 3 E. 1. cap. 9] concerni Ts Forejudger in a Writ of Meſne 
but this Act [viz, 13 E. 1. cap. 45.] being in the Affirmative es not away elther the Common Law, 
or the Benefit of the former Act concerning the Forejudger. For the Plaintiff may take Benefit of either 
the one or the other at his Election. But note, the Forejudger is given only againſt him that made the 
Acknocoledgment, or againft whom Judgment is given, and not againſt his Heirs, and therefore this 
Act is an Addition declarative to the former, viz. That a Sci. Fa. may in thoſe Caſes lie againſt the Heir. 
2 Inſt, 472. Upon the Words of the Statute 13 E. 1. cap. 45. This is cap. 44. in Raft. Stat. bur 
in Keble's Stat. it is as here. * 'Theſe Words are in Keble's Statutes, but not in Raſtal's. 


9 19. And if the Plaintiff can prove that he bath not acquitted him, he This Branch 
ſtall yield Damages, and by Award of the Court the Tenant ſhall go quit Pues Da- 


| | ; | | mages and 
from the Meſne, and ſhall atturn unto the Chief Lord. . 


| | LA Tos and the 
Plaintiff cannot take Damages and leave the Forejudger, but he muſt either take both according to this 
Branch, or neither of them. 2 Inſt. 375. 1 | 


S. 20. And if he come not at the firſt Diſtreſs, a Writ ſhall go forth to diſ- 
train him again, and Proclamation ſpall be made, and as ſoon as it is returned, 
they ſhall proceed in Fudgment, as afore is ſaid. 
J 21. And it is to be underſtood, that by this Statute Tenants are not ex- Here the Te- 
cluded, but they ſhall have a Warranty of the Meſnes and their Heirs, if they poo _ 


be impleaded of their Lands, as they have had before. | ak the 


| - - Benefit of 
this Act by taking the Proceſs given by the ſame, or to take the Proceſs at the Common Law; and this 
was Abundans cautela ; For this Statute being in the Affirmative the Tenant might have had Election 
it this Clauſe had not been, but Abundans Cau tela non nocet: And the ancient Sages of the Law did 
ever make Things as plain, and leave as little to Conſtruction as might be. 2 Inſt, 375. 


S. 22. Nor ſhall the Tenants be excluded, but that they may ſue againſt their 
Meſnes, as they uſed heretofore, rf they ſee that their Proceſs may be more 
available by the old Cuſtom than by this Statue. 
S. 23. And it is to wit, that by this Statute no Remedy is provided to any So that no 


x . | : Forejud 
Meſues, but only in the Caſe where there is but one only Meſue between the n be but 


Lord that dift raincth and the Tenant. when there 
Ds is but one 

Meſne between the Lord Paramount and the Tenant. 2 Inſt. 375. 

S. 24. And in Caſe where that Meſne is of full Age. Though a 


Feme Covert 


be not excepted by the Words, yet by good Conſtruction ſhe is. 2 Inſt. 375. 


S. 25. And in Caſe where the Tenant may attorn unto the Chief Lord * Theſe 


without Prejudice of any other than of the Meſne, which is . Words were 
Namen, Tenants in Dower, and Tenants by the Curtejie, or otherwiſe for Term H e 


Life or in Fee-Tail, unto whom for certain Cauſes Remedy is not yet pro ant in Dow- 

vided for, but (God willing) there ſhall be at another Time. e 4 Wor Life, 
| | SHEN g or in Jai 

with a Remainder over; For againſt them no Frejudger ſhall be given, but their Extent is much larger. 
If Diſſeiſor or any other that hath a defeaſible Title in the Tenancy doth fore judge the Meſne, this ſhall 
not prejudice the Diſſeiſee, or him that Right hath ; For they are within the Remedy of theſe Words 
vin. That every Forejudger ought to be ſine Prejudicio alterius. 2 Inft. 37 5.80 if the Meſne is diſ- 
1 5 and a Fore judgment is had againſt the Der this does not bind the Diſſeiſee. Co. Litt 100. 

——Put if the Daughter forejudge the Meine, and a Son is born after the Fore- judgment, the Son 


ſhall not avoid it; For it was Sine Præjudicio alterius, when the Judgment was given. 2 Inſt. 3 8 
8. P. Co. Litt. x00. b. Becauſe he had no Right at the Time of the Forejudgment So it is if the Je- 
nant enter into Relicien, and his Heir fore judges the Meſne, and then the Anceſtor is deraign d, he ſhall be 
bound, Cauſa qua ſupra. Co. Litt. 100. b. If two Jointenants bring a Writ of Meſpe, and the 
me is ſummoned and ſevered, and the other ſueth forth, he cannot forejudge the Meſne ; becauſe he can- 


not reſpondere Capitali Domino de ciſdem * & Conſuetudinibus, quæ prius facere debuit N 
| | ; | ictus 


* , | 1 - oy yU 4 - 2 I Vs. ® © as [ "= 44 22.0; wil. S548 __ 
— a | 


dictus Medius. 2 Inft. 375.0 it is if there be e joint Meſres, and the one appears, and the other 
makes Default, no Fore- judgment ſhall be for the ſame Cauſe neceſſarily collected upon the fame 
Words. 2 Inſt. 375. They that are ſeiſed þ auter Droit, as the Biſbop in Right of his Biſhoprich 
or the Abbot or Prior in the Right of his Monaſte | all n : 
Judged ; becauſe it is to be intended, that it cannot be done Sine Przjudcio alterius ; for that Conſent c 
them is not had, which by Law to the Alteration of any Eſtate is requilite, as the Dean and Chapter ,, 
the Biſhop, and the Covent to the Abbot, Prior &c. 2 Inſt. 355, 376.-—— lf the Meſne banging In 
of Meſhe againſt him alien by Fine ; albeit the Right of the Meſpalty paſſeth to the Conuſee, yer the 
Meſtie may be forequdged, and the Conuſee ſhall not take Adva thoſe Words, Sine Præhudicio 
alterius ; becauſe he came to the Meſnalty Pendente Brevi, and in 4 ven of Law, the Meſne (astg 
the Plaintiff ) remains ſeiſed of the Meſnalty; For, Pendente lite nihil innovetur. 2 Inſt 376. 


* 4 oo „ w 


ry, or the like, all neither forejudge; nor be for- 


——— — — —_— 


_— * _— — m 1 * — 9 — _ 


(B) Of auhat Thing. 
1. } F a Wan preſcribes to be acquitted of all Services he ought to 
I be acquitted of Relief. 39 P. 6. 31, adjuvged, f 
2, I the Tenant is diſtrained for more Service, than the Meſne ought 


to pay tu the Lord Paramount, the Meine is not bound to acqut 
him of the Surpluſage but only of the other. 39 P. 6. 31. b. 


PEI "2 te. Ah. Mt 28 2 * 8 F "WY 
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v Acquittal (C) * Acquittal. What Thing will | be 


is compound- 


— — — 
* | [ * — ' — — 


ed of ad | | $ 
and the old _ | Acquiltal. 
Verb Quie- a 


tare, and ſig- 1. FF, the Lord confirms to the Tenant to hold 1 leſs Services, f 
Law to "ic. A Writ of Welſne lies upon it. 30 E. 3. 13. (It ſcems it 1s 1. 
charge, or tended with Warranty ; For there is a Parlance of warranty u 
Gt in 4 | Charters upon the Oren.) 6 | 
uiet, and to | | 
ſee that the'l'enant be ſafely kept from any Entries, or other Moleſtation for any Manner of Service iſſu- 
ing out of the Land to any Lord that is above the Meſne; And hereof comerh Acquittal and Quietw 
elf (that is) that he is diſcharged ; and he that is diſcharged of a Felony &c. by Judgment is ſaid v 
be Acquitteq of the Felony, Acquieratus de Felonia ; and if he be drawn in Queſtion again, he may plead 
Auterfoits acquit. And therefore if Tenant being Religious holds in Frankalmoign, be diftrained by 
any Lord Paramount, the Meſne (to keep the Tenant quiet) may put his Beaſts in the Pound iuſteal 
of the Beaſts of the Tenant. Co. Litt. 100. 

There are two Kinds of Acquittals, one Expreſs and the other Impiy d. The Expreſs is three manner o 
Ways. I. By Fine or Deed, either at the Creation of the Tenure or after. 2. By Acknowledgment f 
Acquittal. 3. By Preſcription. Imply'd is foe manner of Ways. I. By Owelty of Services. 2. by 
Tenure in Frankalmoigne. 3. In Frankmarriage. 4. By Hemage Aunce ſtrell. 5. In Dewer. 2 Inſt. 37; 
F. N. B. 136. (A) (B) (C) Co. Litt. 100. S. P. a e $993 WE 


2. If before the Statute of Quia Emptores a Man by Deed had 
made a Feoffment of Land with Warranty to hold by certain Services 
without any Word of Acquittal in the Deed, no Mrit of Meine lies 
Upon tt. 30 E. 3+ 24. | 5 
3. Frankmarriage is Cauſe of Acquittal, and therefore upon this lis 
3 of Meſne; per Hanke J. quod nota, Br. Meſne, pl. 20. cites 1! 
Litt. S. 141. 3 Note that Tenure in Frankalmoigu is good Cauſe of Acquitral, B. 
Meſne, pl. 13. cites 38 H. 6. 12. 21. wah 
5. And Preſcription of Acquittal is good Cauſe of Acquittal. Ibid. 
6. Lord, Meſne and Tenant ; the Meſne grants his Miſualy to A. fi 
Life, the Remainder to C. in Fee; A. brought Per que Servitia againſt the 
Tenant, who ſaid, that be is ready to atiorn ſaving to him the Acquitt; 
and A. grante the Acquittal, by which the Tenant attorn'd, and after 4 | 
* Orig. (di- died, he inRemainder never ſhall & diftrain for the Services, till he bad confe[s® 
ut the Acquittal likewiſe ; For otherwiſe the Tenant ſhall be charged to cle 


nifieth in 


— 


ſtrein,) 
1 2 Lord, and alſo to the Meſne. Br. Meſne, pl. 18. cites 18 E. 4. 7. 
ry” (C. 2) Arquitts 


_—_— 


(C. 9 Arquinal org | How. And what amounts 
| to It. | 


F a Man has Fudgment to recover his Acquittal i in a Writ of Meſne, Gif the Ve/ne 
and he be not afterwards acquitted, he ſhall have upon 1 do 1 4 
a Diftringas ad Acquietandum &c. if it be three or ten Nears after t he Fung 1 * 1 
ment given ; and chert is is and er the Statute Weſtm. 2. cap. 9. F. N 5 arid after 5. 


136. 8 ſueth a Scire 


the 
upon, and he appeareth not at the Return of the Writ, then ſhall Iſſue a Writof D 1 + 2 —4 
t 


tandum Oc. and an Alias and Pluries &c. until he appear; and if he come upon iſtringas, T hed 


| — lead 1 1 2 but that he ought for to acquit * then the Plaintiff ſhall recover Damages 
13 | 


2. gare if the Anceftor do acknowledge an 2 EY a 8 of Re- But not- 
cord, the Tenant fhall have a Hire Facias an Acg Fg Heir to acquit him zithſtan d- 


without other Specialty &c. F. N. B. 136. (T). ſuch 


acknowledg- 
Acquittal, | in a Weit of Meſne againſt the Heir be may 


| ment - _ 
Eb chat he had nothing in the _y 

vithout ſhewing how; As that it was denied &c. Contra of his Father who acknowledged &c. 

Ts in the er cites a8 E. 7 93. | | 


3. Aud if a Man recover Acquittal in a Writ of Meſne &c. he ſhall 
after have a Diftringas ad Ac uietandum, and if he do not appear, he ſhall 
be forejudged, by Default, "> his Meſnalty ; and ſo if he appear, and it 
5 rand by Velde n hin ke Wal be forcjudged. F. N. B. 


27 N Meſne by Licence o + the Tenam may put his Beaſts into FY Land 
of the Tenant, and there if the Beaſts of the Tertenant are removed for 
the Time, ſo that none are there but the Beaſts of the Meſne for the Lord 
to diftrain, this is a good Acquittalz and it is better Acquittal than Pay- 
ment of the Rent or ' Berries. Br. diriney pl. 14. cites 28 H. 6. 6 


r * 4 4 Fa . — ao Mob nd Oath. 4 —_ « at. Ss.” 8 a. ——_— — 
— —— — — 
o 


—— —_— 


(D). For what Cauſes it lies. 


F the Tenant be diſtrained for hero. where nothing i is Arreat,*s.p. Br. 
if upon Notice ot it doth not put his Beaſts in the Meſne, pl. 
Pound and rake 2 Reaſts of the Tenant out, and upon this ſue a Reple- 14 * 34 
vin, Writ of 9 Eine bes again him, Co. 9. 14 22, h. (Que- 
195 For 8 Km may join the Tenant it he ſues Replevin, | 


* Jf 30 90 0 Tenant be diſtrained, and Avowr made upon the Meſne 
for Services, where nothing is due, pet if the Meſne upon nere will — 
pin the Tenant an d plead ir, a Weit of Weſne lies againit him ; Be- RA 
cauſe the Tenant N 17 uy ts Pla, Nang a Stranger to * Fo, 126. 
t. 10 0. 6. 26, 17 E. 3 E. 3. 34. bitatur. 17 E. 3. 185 — 
3. J in Replevin — Þ "Tenant t he Avowry be made upon 
elne in ſuch Manner that it is abateable by 5 8 5 = 
ne will nor = jon to the Tenant to abare it, and the nt 


abate it becauſe he is a Stranger to che Avowry, writ "of Mets es. 


Meine for Relief as Heir to 
eiſed of the Moſnalry afrer rhe 


ory be nave upon; 


| vowry 
Acquittd 


8 Neſne. 


3 


vowry cannot plead it, Worit of Meſne lies; For he is diſtrained in 
his Default. 10 D. 6. 26. | | | X 

5. If there are ſeveral Meſnes one after the other, andthe Lord pa. 
ramount, or any of the Meſnes diſtrain the Tenant, though it be not in 
Detault of the Belne who is the neareſt to the Tenant, pet the Te. 
nant ſhall have Yrit of Meine againſt him; For he may have his Re. 
| medy Over. 29 E. 3+ 34+ Adjudged. 39 E. 3+ 19, U. | 4 
See (G)— 6. Tf there are Lord, two Meſnes and one Tenanr, and the Tenant 
SF. 2-1 brings Writ of Meſne againſt his Meſne, this Meſne may have ri 
26. ces 24 Df Meſne againſt his elne, becauſe he was vered with a' Writ of 
H. 6. 7. Meſne by the Tenant in his Default. 18 Y. 6. 33+ 17 E. 3+ 444 Jh. 
But when 4, 18. b. 18 E. 3. 19. 29 E. 3. 24. | 


the Tenant 
is grieved and has Acquittal, he bas no other Remedy but to reſort to him of wuhom he had Acquittaf. 


7, So if there are ſeveral Meſnes, each ſhall have his Writ againg 
his a ſer if A charged in nortt of Meine. 17 E. 3. 44, 
39 Y. 0, 31. U. + | | | F 
8, Bur a Meſne ſhall not have Writ of Meine againſt his Meine, 
before that he himſelt is charged in Mrit of Melne. 19 E. 3. 44. 
The Di- 9. See in the Additions of Writ of Meſne in Natura Brevium, that 
treſs muſt here there is Lord, Meſne, and Tenant, and the Tenant is diftraines 
2 # Hor the Suit to the Hundred, or tor Refiancy, Writ of Meſne does not lie; 
8 N on it ſhall be done by him who is reliant. Br. Meſne, pl. 30. cites 
which the oy 4 35 | | | | % 4 T8 


Tenant | 3 | bd 
. 4 his Tenure ought to do to the Lord; within which Suit -Service to a Hundred is compre 

but not Suit real, Which is by Reſiancy either to an Hundred, Leet, or Tourn; For this is not by 
Reaſon of his Tenure. 2 Inſt 27 3. F. N. B. 137. (A). | "©. ROT 


* 


** 


— 


(E) Equality. What ſhall be ſaid an Equality to hot 
75 5 


Acquittal. 
8. F. Br. 1. L Auality of Services, as if the Tenant holds of the Belne by the 
Meſne, pl. ſame Services as the Meſne holds over, this is good Cale 
5 cires11 H. gf "Acquittal to have this Writ. 11 Þ, 4. 52. 3 B. 6. 42. U. Fitz. Na 


* 136, (B) 39 D. 6. 29. 19 E. 4. 8. 4 I), 6, 28, 30 E. 3. 2 | 
| 2, Services Will acquit Services of the ſame Nature, 22 E. 3. 3. b. 
F. N. B. 136. 3, I the Tenant holds by more Services of the Meſne than the Melne 
lee be. bolds over, as by more Rent or other Services, pet this is g000 
2-5 Cauſe of Acquittal to have this Writ; For he holds of the Melle 
Plaintiff was by the ſame Services as the Meſne holds rover and more. 4 Þ, 6. 2, 
NR Adjudged. 18 E. 3. 19. b. 39 E. 3+ 19, b. 

4 a=. 3 
ramount, in Default of C. the Defendant who is Meſne, where the Tenant held of the Meſne by 20 J. aud the 
Meſue over of the Lord by 1 d. and ſo bound him by Equality of Services; This is good Equality; Fer to. 
Cur. For where the Tenant holds of the Meſne by ſo many Services as the Meſne holds over, it ſuffices; 
and here the 20 5s. is equal with the 1 d. and more; but where the Tenant holds of the Meſne by 20 5. and 
the Meſne over by 30 1. there is no Equality. Note the Diverſity. Br. Meſne, pl. 9. cites 4 H. 6. 28. 


4+ But if the Tenant holds by 20 s. and the Meſne by 30 s. this (hill 
not be Equality to have Acquittal. 4 Þ.6. 28. 

5. Tf Tenant holds by Rent for all Services of the Meſne, and ' 
the Meſne holds over by Rent and Homage, this ſhall be good Acquit 
tal for the Rent; for it is of one and the ſame Nature. 22 E. 3b. 
30 E. 3+ 4+ Admitted, | 3 R 256 2559: . 

6. But other wile it is tor the Homage ; becauſe this is not 1 


R a © 3577 | 
ame Nature with the Rent. Dubitatur, 22 E. 3 3. b. Contra, 30 E. | F 
. apmitted. | 


„ 


— 


(E. 2) Acquittal. Ouſted or ſet aſide; By what. 


IF a Man has Acquittal againſt his Lord, and a Stranger brings a Brook makes 
Præcipe quod reddat of the Rent againſt the Lord, and recovers, the ® Were, if 
nant ſhall be Lound by this Recovery, and ſhall Joſe his Acquittal. Br. 2 


. Fey meant where 
Meſne, pl. 23- cites 37 H. 6. 33, 34. per Priſot and Danby. theRecover- 
or recovers 
he Rent by juſt Title; For if it be faintly, the Tenant may falſiſy the Recovery (which ſeems to be true) 
by the Statute of 7 H. S. 4 which wills, that Recoveror who recovers Land for Truſt, &c may diſtrain and 
nale Avocvry upon the Tenant, as the Party who ſuffered the Recovery might have done, if no Recovery bad 
len ſuffered ; * But Recovery againſt the Lord ſhall bind the Tenant, and Recovery againſt the Te- 
ant binds the Lord, and ſhall change his Avowry ; but in this Caſe the Recoveror was put in Seiſin of 
the Rent recovered by Payment of 2 d. by the Tertenant, but the Caſe of the Statute ſupra is, where 
the Recoveror cannot obtain Seiſin nor Attornment of the Tenant. Ibid. —* Br Judgment, pl. 51. 


cites 37 H. 6. 35- 


= Y 


| (F) no ſhall have it, in reſpect of the Eſtate. 


T Enant in Tail ſhall have Mrit of Meſne againſt Donor for E- 

1 quality. 12 H. 4.9. 21 E. 3. 49. in the time of E. 1. Age 
6 . | 

: Feme Tenant in Dower ſhall have a Mrit of Meſne againſt the SA.A 
Heir of her Baron; For ſhe is attendaut to him for the third part for Fol 2 
Equality of Service. 28 E. 3. 95. Admitted in the time of E. 1. 


Ine 119, per Berr. : 
z. The Baron and Feme ſhall have a Writ of Meſne, where they are 4i/- 


trained for the Lands of the Feme. F. N. B. 136. (I). 


- 2 2 — A . ** 3 _ _ 6 


— — 


(G) In what Caſes the Writ lies Se 
| : | * Breve de 
1. IF upon the Reverſion of the 'Tenure it be limited that the Tenant Medi aW rit 
ſhall do the Services to the Lords Paramount, he ſhall not have of Meſne ſo 
Prit of Weſne tor Diſtreſs for Rent by the Lords Paramount; be- _ by 1 
cauſe he himſelf is bound to pay it for the Beſne to the Lords Para- the words 


mount. 49 E. 3+, 10. b. 21 E. 3+ 49. 22 + 3+ 3+ b, of the Writ 
| of Meſne, 


which are, Unde idem A. qui Medius eſt inter C. & præfatum B. —A. is Meſne between C. that is the 
Lord Paramount, and B. that is the Tenant paravail. Co. Litt. 100. 


2. Ik Lord Meſne and Tenant are by Equality of Service, if the Lord S. P. for 
diſtrains the Tenant for ſuch Services as lie in payment of Money, ds Re- nmr) * 


ler or Rent, he ſhall not have Writ ol elne againſt his Yeſne ; ervices Br. 
for he himlelk is bound to pay it for his Melne. 45 E. 3. 10. b. Naas tag 


Cites 8. 


3. But other wie it is if he be diſtrained for Homage, or other Corpo- Br. Meine, 


al Services, which cannot de done but by him who is Tenant in 1 
aht. 49 E. 3. 10. b. 18 E. 3. 19. b. 21 E. 344% n 
WA 1 | | oh 125 | Tennant be 
Uſtrained for the * Relief of the Meſne, or for reaſonable Aid, albeit they are rather Improvements of Ser- 
vices than Serzices, yet the Tenant ſhall have a Writ of Meſne; becauſe they grow by Reaſon of the Te- 
me. 2 Inſt. 373.—F. N. B. 136 (M) * S8. P. tho' it be only a thing Perſonal ; quod nota. Br. 


me, pl. 14. cites it as agreed 28 H. 6. 6. 
| , 5 D 4. 50 


— — . — 


37 AM. 


8 


—— 


——— 


Where 4. So it is tho the Tenant be limited upon the Reſervation to do d. 
2 _ Services Paramount far the Meine ; For he cannot do it for him. " 
Meſnes and E. 3, 49+ 49 E. 3. IO, b. Dubitatur, 22 E. 3+ 33x b, 

Tenant, and 1 

the Jene Paravaile releaſes to the Tenant to hold by 2 d. for all Services and Faciendo Capital Doming Yor 
vitia debita, in this Caſe the Tenant ſball do thoſe Services for the Meſne, and as to the Meſne who Reſerves i 
and not * for himſelf; For he ſhall not hold of both. Br. Meine, pl. 25. cites 49 E. 4.10, 05 
(per luy Meſme.) ; | | 8. 


S. F. Br. 5. But if Lord two Meſnes and Tenant are by Equality of Service, 

Decke, pl. and the Tenant is limited upon the Reſervation to do the Services 
5% 4,7 Jaramount for his Melne, and the Lord diftrains for Rent or Fell, 

/:all bave the Tenant ſhall have Yrit of Yeine againft his Melne; becauſy 


other Writ 2 is not bound to pay the Services for the firſt Melne. 49 E. z. 10, þ, 


he it not bound to diſcharge this Meſne of any Services, but his immediate Meſne ; and ſo ſee Dwerſh 
here theſe Words faciendo Domino Capitali Servicium Debitum ſhall hold Place to ouſt the Tenant of hi 
Writ of Meſue, and when not. ; 


6. _ fo each may have Mrit of Meſne againſt che other. 49 E. 
+ 10, Us 
7. It Tenant by 12s. had made Feoffment before the Statute to hold 
by 125. that is to ſay to pay to the Feoffor 2s. and to the Lord Paramount 
the other 10 8. I the Feottee be diſtrained by the Lord Paramount bor 
128. Rent he ſhall not have Writ of Meine tor Non acqutttal of the 
10s. becaule He himſelf might pay it. 30 E. 3, 4+ adzudged. 
8. It there be Lord Meſne and Tenant, and the Meſue grants to the Tenant 
to acquit him againſt the Lord aud his Heirs, and after the Lord dies, and the 
Feme of the Lord is 7adowed, he ſhall acquit him againſt the Tenant in 
Dower. Br. Grants, pl. 147. cites 31 E. 1. nM | | 
If the lee, 9 The Plaintiff counted that he held of the Defendant by 10s. and that 
2 paid 1% be is diftrained for 65. by the Lord Paramount; and the Defendant ſaidtha 
Services to Not diftrained in his Default, Clai | tor the Plaintiff replyed ] we held of the 
the Lord Defendant who held over of one W. who held over. of one K. aud we are di. 
P wy ny trained by R. Lord Paramount, where there are two Meſnes between us and 
2 „ R. Lord Paramount ; and yet if the Meſye peravaile pays the Services i IV, 
afterwards His next Meſne to him, and M. does not pay to R. Lord Paramount, ſo that R. 
diftrained for Aiſtrains the Tenant paravaile, there the 'Tenant ſhall have Writ of Meſne 
9 againſt his next Meine, and as it ſeems this compelled him to take other 
Wirk Writ of Meſne againſt the ſaid W. the High Meſne; but per Knivet the 
Meſne. F. iſſue of the Defendant is good, and then quære what Remedy for the Te- 
N B. 136. nant; but Brook ſays the Law ſeems contrary to Knivet, which fee Title 


9— — 


dag e Meſne in Fitzh. 35. 18 E. 3. 19. Br. Meſne, pl. 11. cites 39 E. 3. 19 


Services of the Meſne are not in Arrear, yet a Writ of Meſne lies; becauſe the Tenant cannot * 
Riens Arrear. bid. in the Notes there (a) cites 39 E. 3. 34. Contra 17 E. 3. 15. and adds See 39 E; 
19. and 11 H. 4. 52. | | | 


10. Lord, Meſne and Tenant ; the Lord avowed upon the Meſne for Ret 
fonable Aid to make his Son a Knight, where the Lord had releaſed to tht 
AMeſne, &c. There the Tenant cannot plead this Releaſe, but may pray tht 
Meſue to join to him, aud upon the Foinder they may plead the Releaſe; and 
if he refuſes to join, the Tenant ſhall have Writ of Meſne and recovet 
Damages; For to ſuch Intent is the Joinder of the Meſne to the Tenant 
to plead ſuch Pleas as the Tenant cannot plead ; For a Stranger to tie 
Avowry cannat plead in Bar to it. Br, Meſne, pl. 12. cites 39 E. 3. 34 
A. is Lord, B. II. InReplevan, it is ſaid that if the Lord Paramount diſtraius the Tenant 

Aeſne, C. Paravaile, and he requires the Meſue to put his Beaſts in Pledge for the Beaſts 
5 nag} of the Teuaut, and he refuſes, the Tenant ſhall have Writ of Meſne - 
ao this ſpecial Matter; quod Conceditur per tot. Cur. Br. Meſne, pl. 
for Services, cites ) H. 4. 18. 13 
D. brings | | 10 


« , 
— — 


* 
- 
- * 
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— A | " 55 . ” baht. * 411 r — 
rt of Meſne againſt C. and recovers ; It ſeems, that notwithſtanding the Recovery againſt C. yet if 
J had no Notice of the Diſtreſs, or if his Services ævere not Arrear, a Writ of Meine lies not againſt him 
by C. any. more than it lies againſt C. without Notice, when his Services were not in Arrear; For in 


that Caſe there is no Default in him: F. N. B. 136. (H). in the Notes there (b) cites 5 E. 4. 18. 


* 


12. The Meſne ought. to acquit the Tenant againſt all the Lords Para- 
wount, F. N. B. 135. (M) Marg. cites 18 H. 3. Meſne, 78. and 29 E. 3. 
Kit +; 2 | To 
Mw If chere be Lord, Meſne and Tenant and the Zenant is diſtrained 
by the Lord, for which he brings a Replevin, the Lord avows upon 4 
Sranger, the Tenant may have a Writ of Meine; yet the Meſne rannot 
VLA 1 2 — the Avowry is made upon a Stranger. F. N. B. 135. (M) 
Marg. cites 13 E. 4. 16. _ VF Ep; | 8 
14. It the Adeſne grants to the Tenant to acquit him after the Tenure made, In the Time 
Firzherbert conceived that he ſhould have a Writ of Meſne. F. N. B. of E. 1. the 


Tenant 
136. (H)- brought a 


S eee 1 Writ of 
Meſne becauſe he did not acquit him of a Rent-charge demanded, having by Deed bound him and his 
Heirs to warrant, and acquit him and it was maintainable. F. N. B. 136.(P). 


15. If the Meſue's Beaſts are impounded for thoſe of the Tenant, he fhall 
155 4 Replevin of them, and ſo may et Nele Loe &c. And if any 
Meſue refuſe to ao fo, the Tenant ſhall have a Writ of Meſne; Per Cur. 

F. N. B. 136. (H) in the Notes there (b) cites 4 H. 4. 18. 5 

16. If rhe Avowry is abateable, or it xo Services are due or Arrear, yet 
if the Meſue will not join on Re ueſt with the Tenant, a Writ of Meſne » 
lies; For the Tenant being a Stranger ſhall not plead in Abatement of 
the Avowry. Ibid. VV 


Ls ade. * 0 of mo © us * FEY * A 2 — — r 1 4 1 as” " ROW IE as "Ms — 


(H) Meſbe, [or what Time the it lies] 


[. 1 F there be an Equality of Tenure, Scllicet, of Homage between 
. Lord M²eſne and Tenant, The Tenant ſhall not have Writ of 
Yelne upon the Diſtreſs of the Lord Paramount, betore he himſelf 
hath made or rendered Homage to the Meſne. 30 E. 3. 24. ä 
2. If there be mo Tenants, and one brings Replevin upon a Diſßreſs taken 
by the Lord, the Meſne cannot join to the Plaintiff, unleſs the other Jointen- 
ant f joins to the Plaintiff; tor the one alone does not hold of rhe Meſne, 
but both hold of the Meine. Br. Jointenants, pl. 35. cires 12 E. 4. 2. 


— ä . AS 1 an., 2 * OS WT TR "ENT" 4 v4 1 5 


(H. 2) At what Time; Before Notice or not. 


1. TF the Tenant be diftrained by the Lord for ſuch Services as the Lord Br. Notice, 
1 Lolas of the Meſne, he ſhall have Writ of Meſne without giving pl. 21. cites 
Notice to the Meſue; b if he be diſtrained for other Services than thoſe 15H 6. and 
by which the Tenant holds of the Meſne, he ſhall give Notice to the * 
Meſne before he ſhall have Writ of Meſne, which ſee in Old Nat. Br. in 

the Additions. Br. Meſne, pl. 3 1. cites 15 H. 6. | 


— 


(H. z) Mut the Meſue may do in Eaſe of the Tenam, 


But Brook x, T OR D, Meſne and 'Tenant are; the Lord diſtrain d the Tenant, th, 
ſays it ſeems Meſne may take his Beaſts out of the Pound, and put his Beaſts int, 


to him, that 


if the Defen- it, in ſpite of the Lord, and ſball have Replevin of them, tho” his Beats 


 dant pleads, were not taken. Br. Meſne, pl. 24. cites 13 E. 4: 6. 


that Ne Priſt 

pas, the Plaintiff may reply by the ſpecial Matter, which is, Lord, Meſne and Tenant, and the Lord dit. 

{trains the Tenant, and 2 takes out his Beaſts and does not ſend his own Beaſts, and of them takes - 
levin, Quzre if he ſhall conclude & fic cepit &c. as upon fic dedit when a Man brings Formedon of 

Land recovered in Value which was not given. Ibid. FT 


, _— 


* 


(I) Yo ſhall have the Action. 


I. * who is Tenant to the Meſne, ſhall have the Writ. :» 
. 3+ 39. b. 


Br. Meſne, 2, A Leſſee tor Life of the Tenancy ſhall not have Writ of Meſh 


2 GD where there is a Reverſion over; For then he holds of the Bevetſion. 
N. B. 136. 17 E. 3. 39. b. 

„ | wg 

But Tenant in Dower ſhall have Writ of Meſhe againſt him in Reverſion; becauſe ſhe has ber Eſtate by 
the Law. Abid. 


_ Nene, 3, Tf Leſſee for Life be of the Tenancy, the Remainder in Fee to 
pl 3+ Sur another, the Leflee ſhall have Writ of Velne ; Becauſe he is Tenant 
then he muſt to the Meine. 17 E. 3+ 39. b. | 


count àac- 


cording 10 his Caſe. F. N. B. 136. (G) in the Notes there (e)cites 13 E. 3. Meſne 12. 1) E. z. 29.b. 


4. If Lord, two Meſnes and Tenants are, ant the laſt Meſne pur- 


chaſes the 'Tenancy for Life, he ſhall have Writ of Meſne againſt the 
firſt Welne ; For he continues Tenant to him. x7 E. 3. 39. b. 
5. Tenant in Dower ſhall have Writ of Meſne. Br. Meſne, pl. 34 cites 
V. N. B. and pl. 35. cites Fitzh. Age. 119. in the Time of E. 1. 
wg B. 136. 6. Jo of Tenant in Tail. Br. Meſne, pl. 32. cites ancient Tenures. tit, 
(K) Frankmarriage, and pl. 35. als. 36. cites Fitzh. Age. 119. in the Time 
r | | 
Where n 7. An Abbot ſued a Writ of Meſne by reaſon of the Confirmation made 
Abbot, 2 to him in Frankalmoign, and it was maintainable. F. N. B. 136. ( 
uch a Man | | N | 
of Religion, holds his Tenements of his Lord in Frankalmoign, his Lord is bound by the Law to acquit 
him of every manner of Service, which any Lord Paramount will have or demand of him for the ſame 
Tenements; and if he doth not acquit him, but ſuffereth him to be diſtraĩned &c. he ſhall have againſt 
his Lord a Writ of Meſne, and ſhall recover againſt him his and Coſts of Suit &c. Co. Lit. 
99 b. 8. 141.— This extends to all Eccleſiaſtical Perſons, that hold in Frankalmoign, be they ſec 
lar or regular; for the Meſne N to acquit all of them; for they be bound to make Prayers for their 
Founder and his Heirs, and in C nſideration of thoſe Prayers the Founder &c. is bound to pay to tit 
Chief Lord all Rents and Services iſſuing out of that Land. Co, Lit. 99. b. | 


WW 4 * 4 * 8 — 4 * — 


(k) 4roinft whom it lies. 
x. THE Writ lies only againſt him, who is Tenant to the Lord 


: Paramount. 

(He 2. I the Meſne grants over the Meſaalty to another for Life, and 
3 Tenant attorns, the Writ of Meine does not lie againſt him in the Re. 
The Tenant verſion for Non-acquittal during the Life of Grantee for Life ; Fot ht 


he 


ſhall 1 + + 3+ 31. U. 
have a Writ s the Lord 17 E. 3. 37. b 


of Meſne againſt the Grantee for Life. F. N. B. 136. (K) 


3. 1 


r 


11 


Meſne. 381 
3. If there be a Leſſee tor Lite of a Meſnalty, the Remainder to ano- F. N B 136 
ther in Fee, the Mrit of Meine lies againſt the Leſſee for Non-Ac: (L) 
quittal, becaule he is Tenant to the Lord Paramount. 
The Tenant ſhall not have Writ of Meine againſt the Grantee before 

Attornment ; And ſo note, that he holds yet of the Heir of the Grantor 
till Attornment, and ſhall charge him with the Acquittal. Br. Meſne, pl. 
I. cites 49 E. 3. 7. F F | | 

5. Writ of Meſne ſhall be maintainable againſt the Heir of the Meſne, 
where his Anceſtors have granted the Services of the Tenant by Fine, if the 
Tenant has not attorned according to the Fine ; For he ſhall not be com- 

lled to attorn without granting Acqu ittal to him; And if he grant Ac- 


vittal he ſhall have Writ of Meſne upon the Grant; And yet it commen- 
ces after the Tenure. F. N. B. 136. (L) | 


1 


_—Y 


— —— 


(L) How it ſhall be brought. ¶ Actions and Pleadings. 


I, Melne ſhall have Writ of Beſte without alleging in the Count 
Matter — ſcilicet) that the Tenant has brought a Writ of 
Meine againſt him; For the Oetendant may well ſay Not diſtrained 
in his Default; 17 E. 3. 43. b. 18 E. 3, 19, fe 

2, Bur in this Cale when the Detendant ſays Not diſtrained in his De- 2 Inſt. 3 ;. 
fault, Plaintiff cannot ſay generally Diſtrained in his Default, but ought bo 2 
todiſeloſe the ſpecial Matter; Fox otherwiſe it ſhall not be intended to 
be brought for a Recovery againſt him by his Tenant. 18 E. 3. 19. is Lord, B. 
Meſne, and D. Tenant. A. diftrains D. for. Services; D. brings a Writ of Meſne againſt 2 re- 
covers ; C. brings a Writ of Meſne againſt B. and Counts generally B. pleads Not diſtrained in bis Default, 
and the other replies contra, and the ſpecial Matter is found ut ſupra, and that the Services of B. were in 
Arrear, but not the Services of C. and it was held, Firſt, That witheut ſome ſuch pecial Miſchief the 
Tenant in Service, viz. the Meſne ſhall. not have a Writ of Meſne. Secondly, That in the Caſe of 
ſuch Miſchief he ſhall have it, and ſo each Meſne ſhall have it againſt the other, till it come to him in whom 
the Default is. 39 E. 3. 34. 39 H. 6. 31. 7 H. 4 18. accordant, 3dly, That there ought to be a ſpecial 
Gunt, 20 E. 3. Meſne 14. or at 275 a ſpecial Replication, and that on the general Iſſue found, this Mat- 
ter ſhall not aid him. F. N. B. 136. (H) in the Notes there (b) cites the Caſes ahove- mentioned. 


3. In Writ of Meſne, where Fine of Acguittal is levied between the Lord 
and the Tenant, by which the Lord grants and renders the Land to the An- 
ceffor of the Plaintiff in Tail ſaving the Reverſion, and 3 to him and 
his Heirs 4 5. Rent for all Services, and rendring to the chief Lord and his 
Heirs the Services due ſor the Meſne and his Heirs; there the Tenant ſhall 
have Writ of Meſne of the Services, but wi the Rent, unleſs he fays thar 
he offered it to the chief Lord, and he refuſed to receive it; quod Nota 
N Award; For this thing the Tenant himſelf ought to pay. Br. Meſne, 
fl. 8. + 5 ov ae A a eee e 5 e 8 
4. In Writ of Meſnè it is a good Title, that you and thoſe whoſe Eſtate 
Jou have, 2 me and thoſe whoſe Eſtate &c. Br. Preſcription, pl. 51. 
Cites 31 Afl. 23. ef rn wy eee e ee ee eee 
5. In Alfie; Lord Meſne and three Tenants are, the Lord diſtrained fur And the 
the Rent of the Meſne ;the one of the Tenants made Reſcous; the Lord brought Pleading 


. . $ % ; n . , 4 „Th b 
Aſſſe againſt the Meſne and him who made the Reſcous, leaving out the ART - 5 4 
her, and recovered. Br. Aſſiſe, pl. 330. cites 3x Aff. 31. W 5 


and C. and- I came and pleaded to the Aſſiſe as Tenant of Parcel of the Tenements put in View, out of which 
the Rent aroſe, and B. ſaid that be held jeintiy <vith E. not named, Judgment of the Writ, and if &c. 
Nul tort; and C anſwered as Tenant of other Parcel, and ſaid that E. is Tenant.of Parcel of the Tenements 
nt name d, en of the Writ &c. and if &c. Nul tort; and the Plaintiff ſaid, that A. was intire Te- 
nant of the Land put in View, out of which" &c. and held of him 328 Tene ment by the ſame Rent, and the 
others are named but as Diſſeiſors, by which &c. And the Aſſiſe was taken,” which, ſaid, that A. held 
ntirely the Tenements by the ſame Rent'&c. And that the Plaintiff was ſeiſed, and diſtrained for rhe 
Rent Arrear in the Lands, and B. made Reſcous, and that B held jointly with E. prout &c and that 
E. was Tenant of Parcel prout &c. And becauſe it was fcund that the Plaintiff was ſeiſed and diſſeiſed, 

| 1 


+ 


382 
it was awarded, that the Plaintiff ſhould recover Seiſin and Damages. And Querens in Miſericordia againſt 
the others; and he recovered the Arrears incurred after the Verdidt. Br. Aſſiſe, pl. 330. cites 31 Aff z. 


_ 


. 
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And by him, 6. The Defendant ſaid, that where the Plaintiff has counted that þy i, 


the Heſendant i trained by F. our Lor , he ſaid that he did not hold the Land of this 7 


might have Priſt; and no Plea by Finch; For if he holds of one who holds over of 7. 


pleaded this 


Matter to yet the Writ well lies. Br. Meſne, pl. 2. cites 44 E. 3. 2. 
the Count 3 | | Mic | 
but a to the Action. Ibid. And by him the Defendant may diſclaim in bis Seigniory. Quære. Thi, 
| l pere fore the Defendant ſaid, that Not diſtrained in his Default, and the Plaintiff, upon this Plea 
had Judgment to recover the Acquittal ; Quod Nota. But it was ſaid that it was contrary. Mich. 33 
E. 3. Ibid. | 


J. In Writ of Meſne, becauſe the Plaintiff held of the Defendant by ſuch 
Services &c. of which Services he is ſeiſed &c. and ſaid that he is diſtraiy. 
ed by the Lord Paramount in Default of the Defendant for Homage &c, The 
Defendant ſaid, that his Father acknowledged the Meſnalty to N. as that 
which he had of his Gift, who granted and rendered it to the Father again, 
and to M. his Feme, and to the Heirs of MH. and that his Father died, 
and ſo the Plaintifſ held of M. Judgment &c. And per Cur, it is no Plea 
without ſaying that he attorned to this Grant; Quod Nota; And the rea. 
ſon ſeems to be in as much as without Attornment the Grantee cannot 
avow upon the Tenant, and by the ſame Reaſon the Tenant ſhall not 
have Writ of Meſne againſt the Grantee before Attornment. And ſo note, 
that he holds yet of the Heir of the Grantor till Attornment, and {hall 
charge him with the Acquittal, and yer after the Fine nothing can de- 

ſcend to the Heir of the Conuſor. Br. Meſne, pl. 1. cites 49 E. 3. J. 

8. A. brought a Writ of Error againſt B. where B. brought a Writ if 
Right Patent againſt him in Oxon, and made Protęſtation to ſue in Nature 
of Aſſiſe of Novel Diſſeiſin, and made Plaint of 9 s. Rent, to which A. 
ſaid, that Aſſiſa non, for the ſaid B. held the Land of him as Meſne by gs. 
and that this A. is Lord Paramount, and he took ſo much Rent of him as if 
his very Tenant, and demanded Fudgment, if againf® him who is Lord Pa- 
ramount of ſo much Rent Affiſe ought to be, and if he demanded other Rent 
Nul tort, &c. By which the ſaid B. demurred upon the Plea, becauſe he 
w not give him Colour, and prayed the Aſſiſe, and the Aſſiſe was award- 

„and found for the Plaintiff in the Aſſiſe, by which he recovered ; 
and becauſe ry awarded the Affiſe without Inquiry of the Matter pleaded in 
Bar they erred; and there it was agreed, that notwithſtandiug the Defen- 
dant in the Aſſiſe took not the Tenancy 1 (ame) Rent, but ſaid of (ſo much 
Rent, and gave no Colour, yet the Bar is good; For when he ſaid of ſo 
much Rent, and to any other Rent pleaded Nul tort, it is well pleaded; and 
alſo he cannot ſay of the ſame Rent; For the Rent in the Bar was the | 
Rent which the Meſne ought to pay to the Lord, and then the Meſne 
cannot take Rent of bimfelf ; and therefore becauſe the Aſſiſe was award- 
ed without putting the Parry to anſwer to the Bar, it is Error; wheretore 
they awarded, that for this Error and others the Judgment be ſet. afide 
in all, and awarded that the Tenant in the Aſſiſe be put in the fame 
Plight as he was before the Judgment, and that the other be pur to pul- 
ſue further in this Court if he will, or have a new Aſſiſe at his Will. Br. 

Error, pl. 30. cites 50 E. 3. 18. 3 Rare N 
9. It is faid in a Note, that it is a good Plea in Writ of Meſne forthe 
Defendant to ſay that the Plaintiff has nothing in the Land. Br. Meſne, 
pl. 22. cites J H. 4. 12. 0 | hes £0 6: 
10. The Iſſue of Donee [in Frank-marriage] in the fourth Degree, ſhall 
not have a Writ as on a Frank-marriage, but as on a Gift in Tail. F. N. B, 
136 (B) in the Notes there (a) cites 12 H.4 9. | 
11. Where the Defendant in Writ of Meſne pleads to the Writ, becauſe 
the Meſnalty deſcended to him and his Siſter who is alive, the other may /9, | 
that after the deſcent Partition was made, ſo that this Meſnalty was ali 
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10 the . and well; quod Nota. Br. Confeſs and Avoid, pl. 2. 
ites 3 H. O. 42, 43. 
Op If there are three Lords, Meſne and Tenant, and the Tenant is di- P, N. B.136. 
frrained for Relief of the Father of the Meſne, and the Meſue will not join to k p 3 
ad to the Avowry, and the Tenant brings Writ of Meſne, and the Meſne a _'& 
pleads to the Writ, that one of the Lords is dead, Non allocatur to the W rit For the 7 
nor to the Count; becauſe Death of a Stranger (hall not abate the W rit nat who is 
nor Count; For the Judgment is no other upon Forejudger, but that the diftrained 


Tenant ſhall be Attendant on the Chief Lord, which may be good, notwith- ee eee 


775 : the Avowwry of 
tanding the Death of the Lord. Br. Meſne, pl. 28. cites 10 H. 6. 26. he Lov by 
this Default, 
if the Meſne wwill not join to plead in Abatement of the Avowry. Ibid. — Alſo it the Lord —ç 


the Tenant for Services of the Meſne which are not due, there the Tenant cannot abate the Avowry if the 
Meſne will not join to plead to it; quod Nota, and therefore it is no Plea to the Writ of Meſne. Br. 
Meſne, pl. 2. cites 10 H 6. 26. | 

In Meſne the Defendant pleaded to the Writ the Death ef the Lord pending the Writ; and per Cur. 
+ if this Plea be good, it is to the Action and not to the Writ ; but by the Opinion of the Court it 
; no Plea, Brooke makes a Quære; For if Proceſs upon Forejudger had been taken, there he cannot be At- 
tendant to a dead Perſon ; but where no ſuch Proceſs is taken, as here, it ſeems no Plea. Br. Meſne, pl. 9. 
cites 4 H. 6. 28.— * Orig. (ſi ceo fon Plea il). But Hill. 21 H. 7. It was agreed per tot. Cur. 
Contra, viz. That where Writ of Meſne was brought, and the Lord Paramount died before the Judg- 


ment of Forejudger, it ſhall abate the Wrir, and yet he is not Party to the Action, but he ought to be 
Party to the Judgment. Kelw. $1. a. pl. 1. 


13. And per Paſton, Strange and Cotteſmore J. if the Meſue has Iſſue a 
Sm and a Daughter and dies, and after the Son dies without Iſue, there if 
the Lord Paramount makes Avowry upon the Daug hier, as Heir of her Father, 
after Diſtreſs taken upon the Tenant, the Tenant in his Writ of Meſne may 
make the Daughter Heir to her Father, without mention of the Son. Ibid. 
14. In Writ of Meſne, the Writ was that he atquit him of the Ser- 
vices whichH. demanded of him de libero Tenemento ſuo quod tenet de E. in 0 
unde Predict. E. qui medius eft inter eos eum acquietare debet ; and fo by rhe 
Writ he ſuppoſed that E. is Meſne, and in the Count he ſaid that H. di- 
trained him after the Death of J. Father of E. ſor the Relief of E. which 
does not ſuppoſe that E. is Meſne but by Argument, and therefore ill; per * It ſhould 
Priſot. Br. Meſne, pl. 13. cites 38 H. 6. * 12. be 21. b. 
15. In Writ of Mefne, the Ahbor Plaintiff counted that he held of the De- S. P. But it 
jendant 20 Acres of- Land in Frankalmoign, and the Detendant did not acquit was held 
lim f the Services, which F. demanded azainft him of his Land in C. which ow the Pre- 
he held of the Defendant, of which the Defendant is Meſue between them, ted Sag 
inaſmuch as he held the faid Land in Frankalmoign, and that F. and all his cauſe it was, 
Anceftors whoſe Heir he is, have acquitted the Plaintiff and his Predeceſſors -That he and 
verſus quoſcungue Homines Time out of Mind, and that J. had diſtrain d - Fe Fort 
bim for Fealty 195. Rent and Suit of Court, and for Relief after the Death 5 55 
of H. Father of E. the Defendant whoſe Heir he is, & Jicet ſepins requi- Plaintiff &c. 
ſtus &c. he did not acquit him; The Defendant ſaid, that he and his Au- and did not 
eflors, whoſe Heir he is, have not acquitted the Plaintiff and his Predeceſſors Jan 2h 3 
of the ſaid Services Modo & forma &e. and the others e contra, and found vu Ae $ 
tor the Plaintiff; and it was alleged in Arreſt of Judgment, that it was «whoſe Heir he 
Tau, in as much as he does wot count of the Certainty of the Tennre between in; but be- 
the Meſne, and J. the Lord Paramount; and alſo that the Count is coun "avg 
double, viz. the Tenure in Frankalmoign, and the Preſcription, where each is Words 
gad Cauſe of Acquirral ; and alſo that the Preſeription is to acquit him ver- (whoſe Heir 
ſus qroſcungue Homines, where Writ of Meſne does not lie, but to have Ac--&c.) were 
quttal againſt him who has Tenure in thoſe Lands, and no other, bur a- en and 
gainſt others Writ of Covenant lies and nor Writ of Meſne; And the O- R „ 
pion of Priſot and ſeveral 9 uftices was, that the * Plaintiff bg ht were omitt- 
to ſurmi ſe the Tenure between the Meſne and the Lord Paramount in his Count, ed, there- 


and after they ſaw the Book of Novæ Narrationes, which made no men- fore it was 


. * ; os A d d 
tion of the Tenure between the Meſne and the Lord Paramount, and ir Che. te in 
= 7 <<1623.1 971 A975 Had! oil "was 
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was Miſpri- was of the Preſcription as above, therefore they would not vary from the 
ſion of the Courſe, and of this they awarded the Count god, and that the Preſcri 
Clerk, and . 1 . thtion 
ſo ill if it above 7s good againſt ail the Lords and void againſt all others ; quod Nota. 
had not been And ſo it is found in this Point, and of the reſt nothing is found, and 
amended; therefore a good Verdict. And per Choke the Count is not double; for he has 
2 _ relyd upon the Preſcription only, and upon this is rife Iſſue taken; and per 
IO 1 Priſot the Plea is not double, becauſe Tenure in Frankalmoigh is not ſufficunt 
cites 39 H. 6: Cauſe of Acquittal unleſs he ſhews the Gift, and therefore it is not double. 
34. 29. For here he did not ſhew the Gitr; by which it was awarded that the 
* The Court plaintiff recover his Acquittal againſt the ſaid E. &c. Br. Meſne, pl 
held, that . $ PL 14. 
the Plaintiff Cites 28 H. 6. 6.—[It ſhould be 39 H. 6. 29.) 
oug ht to ſur- | 

miſe the Tenure and the Services, bet<veen the Meſne and the Lord Paramount, as well as between the Tenant 
and the Meſne. Br. Meſne pl. 13. cites 38 H. 6. 12. And the ſame per Priſot eodem Anno, fol, 21 
Note, That the Plaintiff in a Writ of Meſne needs not in the Count to ſbe the Certainty of the J. 
nure between the Meſne and the Lord Paramount, but to ſay generally that he koldeth over. F. N. B. 135 
(M) Marg. cites 38 H. 6. 12 & 39 H. 6. 29. | 


16. Writ of Meſne by an Abbot againſt J. S. and counted that he and 
his 47 1 . time out of Mind have held of the Defendant and his 4y. 
ceſtors in Frankalmoign, and the Plaintiff and his Predeceſſors rendered an. 
nually to the Defendant and bis Anceſtors 1 d. and the Defendant and his 
Anceſtors have held over of NM. N. by 12d. and ſo demanded Acquittal f 
the 1 d. by the Tenure; and for the 11 d. preſcribed that the Defendant ani 
his Anceſtors have acquitted the Plaimift and his Predeceſſors time out if 
Mind, and that the Plaintiff was diſtrained for 12 d. by the Chief Lo 
and the Defendant had not acquitted him; and the W traversd 
the Preſcription of the 11 d. and ſo to Iſſue, and found tor the Plaintiff, 
and it was alleged in Arreſ# of Fudgment, that the Declaration was dbullt, 
one for the Tenure in Frankalmoign, which is an Acquittal in it ſelf by the 
Law, and another the Preſcription ; But becauſe the Parties were at [ſit 

upon the one Point ouly, viz. the Preſcription, therefore the Badia 

vain by ſeveral, and by ſome it is not double; For he demands ſeveral A. 

q 0 15 (tan. Luittances, one for the 11 d. and another for the 1 d. by Owelty in Frankal- 

1 8 it mmoign, and the 119. by Preſcription, * but it was not admitted; and Ex- 

ſeems it ception was not taken if he who held in Frankalmoign, which is free of 
ſhould be All other Services, rendered 1 d. of Rent or not. Br. Meſae, pl. 16. cites 

(ramen). 4 E. 4. 35. 2 wh 

go of ſuch 17. Aud per Billing J. if Lord and Tenant were before the Statute 1 — 
Gift in Tai! nures by 12 d. Rent, and the Tenant 752 the Statute had given to hold 
after the Sta- him by 1 d. and granted over to acquit him of the 11 d. now if he. had ben 

tans Bo. FOE diſtrained by the Lord for the 12 d. he ſhould have had Writ of Meſne, 
done at the and ſhould demand Acquittance of the 1 d. by the Tenure, and of the 

Reſervation II d. by the Deed ; quod non Negatur, Ibid. | 2 | 

of the Te- 18. Aud if Lord, Meſne and Tenant are at this Day, and the 7enait 

nure. Ibid. holds by 14. and the Meſue over by 12 d. and the Meſne by Deed grants t' 

the Tenant, reciting the Tenure. &. to acquit him of the 11 d. he ſhall have 

Writ of Meſne, and declare upon the Tenure for 1 d. and upon the Ded 

for 11 d. per Billing J. but Markham Ch. J. Contra; For he ſhall have 

Writ of Meine of the 1 d. and Vrit of Covenant upon the Deed for the 114. 

For this came after the Tenure. Billing ſaid this was the ancient Uſage, 

but it is Contra at this Day, in avoiding of Circuity of Action; As Where 

a Man after the Leaſe, grants to the particular 'Tenant ro hold without 
Impeachment of Waiſt. Ibid,  __ enn 

19. Meſne againſt N. Handels that he was diftrained by the Lord of N. 
for 100 5. Relief &c. in Default of the Defendant, and counted that be bell 
of the Defendant by Knight's Service; and the Defendaut ſaid, that iht 
Land is out of the Fee and Seigniory of the Lord of M. And it was argued it 
it be a good Plea, or if he fall traverſe the Tenure; but at laſt the Plea 
was adjudged good, and the Iſſue Was accepted. Per Danby, the Iſſue ſhall 
be, if the Land be held of him or nor. Per Littleton Contra, for the 11 
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fall not be ſo, but here it is counted that he held &c. and it is nor fo © 
in the Count, by which the Iſſue fupra was accepted. Br. Meſne, pl. 10. 


20. Writ of Meſne againſt A. B. inaſmuch as the Plaintiff held 7 him, 
and he over of J. S. and that the Plaintiff is diſtrained by 1 S. in Default 
of the Defendant, and that he ought to acquit him; Sulyard demanded 
Judgment of the Writ ; For where the Plaintiff has ſuppoſed that he held of 
us, an awe over of 75 S. we ſay, that we hold over of F.S. in Fure M. Ux- 
oris ejus, and not otherwiſe ; And per tor; Cur. except Chocke, it is a good 
Plea to the Writ ; For otherwiſe per Brian, the Meſne ſhall be drove to 
two Acquittals, the one againſt J. S. only by this Concluſion, and againſt 

8. and his Feme tor Cauſe of Tenure. Br. Meſne, pl. 19. cites 22 
„„ SIN h Co TG Lo MOI aut | 
21. Ancient Demeſue is a good Plea in aWrit of Meſne. F. N. B.136.(K). Yer ſee in 4 

ö | (LETS rit o 

Meſhe on a Deed of Acquittal by the Tenant the Nefendant alleged that the Lands are held of the 
Manor of S. which is ancient Demeſne, and it was not allowed, but was put to anſwer to the Deed. F. 
NB. 136. (D in the Notes there (d) cites 34 E. 1. Meſne 38. But ſee in a Writ of Meſne b 
Tenant in Dower againſt the Heir, who alleges that the Tenements are held of the Manor of C. which is 
ancient Demeſne; and tho" it w ſaid, that one cannot have Proceſs of Forejudging on Proclamations in a 
Court of Ancient Demeſne, and that the Heir cannot be diſtrained there, becauſe he has only the 
Services &c. yet it was awarded that he ſhould take nothing; and it was ſaid, that i Plea ſball be 
pleaded in a Petit Writ of Right in the Lord's Court, and that he ſhall make Proteſtation &c. F. N. B. 136. 
(F in the Notes there (d) cites 28 E. 3. 45. acc. 30 E. 3. 12. per Skip). - 


— 
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22. It was agreed that where there are Lord, Meſne and Tenant, the 
Tenant may plead Releaſe made to the Meſne; to which Fitzherbert J agreed. 
Br. Releaſes; pl. 25. cites 14 H. 8. 4. F 3,166] (J 


* 0 2a LIED 5 » ht — F = ** a: - * * — 
1 4 gw 2 1 1 * Mr l ä 2 FAY 8 * * — — 4 
_— r my vi A 4 0 7 


— 


(L. 2) Proceſs and Proceedings. MOSS SITY, 
. PHE Writ of Meſne ought to be brought in the County where tte 
| Lands lie, and if Nihil be returned againſt the Lord, a Writ 
ſhall itſue ro another Sheriff on a Tefatum. F. N. B. 135. (M) in the 
Notes there (b) cites 29 E. 3z. 3 eee ee eee 
2. If in Writ of Meſne againſt two the one appears, and the other Br. Proceſs, 
makes Default, Diſtreſs with Proclamation ſhall not iſſue againſt the other pt $5: Tee 
who made Default; For the Plaintiff cannot“ rerover the Acquittat by the © 
Default of the one where the other appears, and the one ſhall not anſwer with- * Orig. is 
uf the other; per Thirne and Hanke. But Brook makes a Quære thereof; (Cecelve) 
For otherwiſe it ſeems when the Proceſs is determined againſt the one; For 
then if the other be Convict Fudgment ſhall be againſt both, the one by De- 
fault and the other by Conviction. Br. Meſne, pl. 21. cites 14 H. 4. f 25. + It ſhould - 
3. If the Sheriff returns Nihil upon Summons, and upon the Attachment, be (37) 
and upon the Diſtreſs in Writ of Meſne, yet the Plaintiff may have Fudge 
ment of Forejudger againſt the Meſne by the Statute, as well as if all the 
Pref had been returned ſerved ; quod Nota, in a Quare Impedit. & non 
Negatur. Br; Meſne, pl. 29. cites 11 H. 6. 3. 
4 The Writ may be ſued and removed out of the County at the Suit of 
the Plaintiff by a Pone without Cauſe, and at the Suit of the Defendant 


with Cauſe ſhewn, as in a Replevin. F. N. B. 136. (A) 


5. The Men ot Cornwall claim to plead a Plea in a Writ of Meſne iz 
* Bag without Writ; and that they had an Allowance thereof in Eyre. 

N. B. 136. (H). | s es 
6. Tho' Writ of Meſne be depending betwixt the Meſne and Tenant Para- 
vail, yet the Lord ſball diſtrain the Tenant Paravail for the Rents and Ser- 
vices, and not tarry till the Writ of Meſne be ended betwixt them, whether 


7. Tho 


ought ro acquir the Tenant or no. þ F. N. B. 136. (D). 


WV here the 


17 2D _ New 
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1 4 . | . — 8. 
Kelw. 81. pl. », Tho' the Lord dies pending the Writ of Meſne, yet the Writ ſal} 
8 abate. F. N. B. 136. (F) — 2 Inſt. 394 — fr. Meſne, pl. e 
A 6. 26. S. P. as to the Death of one of the Lords 
The Proceſs 8. The Proceſs in a Writ of Meſne is Summons, Attachment, and Dif: 
at Common tringas ; and it the Defendant hath not any Thing in the County, hy 
{aw was which he can be diſtrained, then the Plaintiff” may ſurmiſe chat he bat 
Attachment, Aſſets in another County, and pray a Diſtringas rhither, and he ſhall have 
and Diſtreſs 1t by the Statute ; and —— that he ſhall be forejudged &c. if he do not 
infinite in appear, and the Writ be ſerved and returned againſt him; but that /s given 
838 7 the Statute ; For at the Common Law he thall not have but Diftreſs in. 
/ nite in the ſame County where the Writ was brought, and that is inkhe 
Writwas County where the Land is; and at this Day he may chooſe whether he 
brought. Co. vill ſue the Proceſs at the Common Law, Diſtreſs infinite in the Co 


* Lee or the Proceſs which is given by the Statute, Summons, Attachment and 


in a Writ of the grand Diſtreſs, which hall have Day to anſwer by ſuch Times as tu 
Meſne may Counties may be holden, in which the Sheriff ſhail make Proclamation that 
chooſe either he come to anſwer the Plaintiff, and if he do not come, and the Writ be re. 
2 ee, e. turned, then he ſpall be forejudged. ie 

or upon the 8 K 5 | | 

Statute of Weſtm. 2. Co. Litt. 100. b. 
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(M) Meſne. Judgment at what Time. 

Br. Damages I. I the Defendant in Mrit of Meine ſaich Nor diſtrained in his De- 

pl. 196. cites fault; the Plaintiff may Judgment preſently for the Prin- 

13 8 cipal (Scilicet) to recover the Acquittal. 17 E. 3. 44+ adzudged. 

pl. 5 I Contra 30 E. 3.21. b. adjudged. 
11 * 2. 80 if he ſat Not diſtrained within his Fee. 17 E. 3+ 44+ 

3. In Writ of Meſne if Defendant acknowledges the Acquittal in 

Coparcenary with another, dg b 2 4 the Melnalty to her and 

her Siſter; the Plaintiff ſhall not habe Judgment again her; be: 

cauſe the Acquittal ought to be by both. 3 * 7 43+ (for the Writ 

r abate.) But otherwiſe it is it Partition be between them, 3 

Y. 0. 43+ | | N 


9 
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(M. 2) Judgment. How and of what. | 


„ Todoment I. EE 14 E. 3. Meſne 7. A. brings a Writ of Meſne againſt B. and 
WL counts of an Acquittance by reaſon of Tenure in Frankalmoign, and 


fendant ſhould * uagment was that he ſhould recover Damages, and a Precept went to 
bs 1 the Sheriff quod diſtringeret B. ad acquietand. B. dies; a Hire facias 
of ; i goes againſt C. the Heir of B. to have Acquitral. C. not acknowledging 
Judgment that he had the Seigniory at the Time, or that he had any more &c. 
that thePlain- pleads, that he hath nothing by Diſcent in Fee from bis Father within tht | 
f Haines, Jame Lands &c. and Note, the Abbot in the ſaid Recovery counted f 
Br. Nene, Frankalmoign Unde Chartam &c. and therein theſe Points were agreed, vin. 
pl. 15. cites 1ſt. That hi5 8 is well enough to warrant a Scire facias for tht 
15 Aff 9. — Acquittal. ad. That zo other Proceſs of Execution lies againſ# the Heir than 
|S.7.and a Scire facias &c. zd. That the Plaintiff + need not hem the Chart 
FT Errors. Whereby he deraigned the Accquittal on the Recovery. 4th. When an Aim 
Br. Meſne, quittal is granted for one who is not Meſne, it is no Cauſe to have a Writ of 
pl. 15. cites Meſne, but only of Covenant. $ch. On an Acquittal which binds the Au. 
n 3 S.P * ceſtor by Reaſon of a Tenure in Frankalmoigne, Frank- Marriage, or a Dez 
Judgment Whereby the Acquittal is granted, if the Heir has the Meſnalty, he al 
was affirmed be bound to the Acquittal by Writ of Meſne, + altho' he has mw 


nns 
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Deſcent in Fre- Simple from him by whom the Acquittal commences ; but notwith- 
chere it ſeems he may 9iſclaimin the Meſnalty; Quære; wherefore the Ab- ftanding 
bot had Judgment &c. and affirmed in a Writ ot Error. F. N. B. 136. e 
(Y in the Notes there (a) cites 15 Aſſ. 9. c 


Meſne. 22 387 


* — „2 


ters; but 
Brook ſays 
quod mirum 


of failure of Aſſets if the Acquirtance was by Deed of his Anceſtor. Br. Meſue, pl. 15. cites S. C. 


2. It ſeems that where there are two Meſnes, one Meſnue ſhall not recover 
Damages againſt the other before Execution. F. N. B. 136. (H) in the Notes 
(b) cites 20 E. 3. Meine 14. and 17 E. 3. 44. and 18 E. 3. 19. | 

z. In Meſne again/t one as Heir of M. his Mather, who had bound her and 
ber Heirs to the Acquittal, the Defendant ſaid, that M. after took to Baron 
J. N. to whom the Plaintiff had releaſed to him and to his Heirs all the Ar- 
quittal, and that the Defendant is Son and Heir to the ſaid JF. NM and M. 

udgment &c. and becauſe the Plaintiff bound the Defendant as Heir of 
is Mother, and he pleads a Releaſe to his Father and his Heirs, and fo it is 
aut her Acquittal, and therefore no Bar, the Plaintiff had Judgment to re- 
cover the Acquiital, and Damages taxed by the Court 1009. Br. Meſne, 
pl. 7. cites 38 E. 3. 10. Ih 

4. In Scire facias it was faid, that if a Man confeſſes the Acquittal and 
ſuffers the Tenant to be diftrained in his Default, Diſtreſs ſhall foe againſt 
bim; and if he comes and it is found againſt him, he ſhall render Damages 
and hall be forejutiged; but if he makes Default after diſtraining he ſhall be 
foreudged, but Without Recovery of Damages, and this by the Statute, 
2s it is aid there. Br. Meſne, pl. 3. cites 46 E. 3. 31. 

F. In Scife facias, it was agreed that a Man ſhall recover Damages in Contra in 
Writ of Meſue, if he be diſtrained in Default of his Meſne who ought to Se facias 


acquit him. Br. Meſne, pl. 27: cites 50 E. 3. 23. Ow _ 
| ledged by 


Fine. Ibid And jet it is agreed that in Diſtreſs upon the ſame Scire facias a Man ſhall recover 
Damages; quod mirum, and therefore V ide librum & tit. Scare facias in eodem Caſu. Ibid — If a Man 
brings a Writ of Meſne where he is not diſtrained, the Writ is maintainable, but then he ſhall not re- 
cover Damages; For the Writ is brought only to recover the Acquittal &c. F. N. B. 136. (E). 


6. Defendant pleaded Mer diftrained in his Default, by which the Plaintiff S. P. 3 Rep. 
prayed Judgment of the Acquirral, and had Judgnient to Recover it im- $34 Mary 
mediately upon this Plea ; quod nora, and therefore thePlea ſhall nor ſerve o& 


; a Caſe, —H 
but to defend the Detendant from Damages, as it ſeems. Br. Meſne, pl. 5. ſhall have n 


Fan 
ut no Exe- 
cution for the preſent. Hob. 39. 


J. In Writ of Meſne againſt two, and the one appears, and the other makes 
Default, Diſtreſs with Proclamation ſhall not iſſue again the other who 
made Default ; For the Plaintiff cannot recover the Acquittal by the Default 
of the one, where the other appears; and the one ſhall not Anſwer without the 
ter; per Thirne, and Hanke. But Brook makes a Quære thereof; For 
otherwiſe it ſeems when the Proceſs is determiner againſ# the one, for then 
it the other be Convitt, Judgment ſhall be againſt both, the one by Default, 
and the other by ConvitFion. Br. Meine, pl. 21. cites 14 H. 4. 27. 

8. In Writ of Meſne by the Tenant, the judgment is no other upon 
the Forejudger, but that the Tenant ſtall be Attendant on the Chief Lord. 

Br. Meſne, pl. 28. cites 10 H. 6. 26. Hy” 

9. The Tenant ſhall not recover Acquittal againſt the Meſne, * nr 7s Orig (Neſt 
the Meſne bound to acquit him of more Services than he pays to the Lord; ſo <2): 

that it the Lord diſtrains for more Services than the Meſne ought to do 

to him, he is not bound to acquit the Tenant, but of rhoſe which he 

ought to do to the Lord, which the Lord of Right ought to have; quod 

hora, Br. Meſne, pl. 14. cites 28 H. 6. 6. . i 1 Gn. 

10. Nota Arguendo in Dower it was agreed, that if in Writ of Meſne There are 
the Defendant pleads that Not diftrained in bis Defautt, the Plaintiff” fhall maſt = 
recover the Acquittal, and for the Damages he ſhall be at iſſue &c. and ef ce "Writ of 


388 TO Meine. 1 
Meſhe, One that in this Action there may be two Jul ments; For of the Dame 
at the Com- fhall be other Judgment aſter &c. Br. Meine, pl. 19; cites 13 E. & 1, 


mon Law, 


another by the Statute of W. 2. cap. 9. At the Common Law he ſhall have Judgment to recover his 4... 


* 4 


JE 


qwittal, and if he be diſtrained or damnified his Damages and Coſts. Co. Litt. 100; 


11. If the Meſne has paid the Services to the Lord Paramount, and the 
Tenant be afterwards diftrained for thoſe Services, he ſhall have a Writ of 
Meſne; but it is a Queſtion, Whether he ſhall recover Damages in this 
Writ. But it ſeems, he ſhall, becauſe the Meſne ſhall recover Damages 
againſt the Lord, if he will put his Cattle into the Pound for the Tenant. 
and ſue a Replevin &c. And yet Not diſtrain'd in his Default is a' good 
Plea in Writ of Meſne; and it he pays the Services, he is not diſtrain d in 
his Default. F. N. B. 136. (H). ' 


- 4 . 
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nn. 


16, 17, 18. | 
19 23 and in Judgment How. 
Notis there. | | ds 55 * | 1 
1. CEE in the ancient Tenures tit. Frank- marriage that Tenant in Tail 
ſhall have Writ of Meſne, but not Proceſs of Forejudger, unleſs it 
be in Advantage of his Iſſue; quod nota. - Br. Meſne, pl. 32. | 
2. The Judgment by the Statute of W. 2. is a Forejudger of the 
Meſpalty, and that in two ſeveral Caſes ; One wpor Proceſs given by the 
ſaid Statute, viz. Summons, Attachment, and Grand Diſtreſs, and if he 
cometh not, and the Writ be returned, he ſhall be torejudged ; the other Caſe 
is, where a Tenant recovereth his Acquittal-in a Writ of Meſne, if be be 
not acquitted afterwards, he ſhall have a Writ of Diſtringas ad acquietan- 
dum againſt the ſame Meſne, and if he cometh not, he ſhall be forejudged by 
his Default of the Meſnalry ; and ſo if he cometh, and it be found againſt 
him by Verdict, he ſhall be torejudged : But Forejudger in that Caſe is mt | 
given againſt his Heir, for that the Statute ſpeakerh only of the Meſne 
amittat Servitia de A. (le Tenant) de Tenementis prædictis, & quod omiſ- 
ſo prædicto T. Præfat. R. (le Seignior Paramount) modo tit attendens & 
+ Porefudger reſpondens per eadem Servitia per quæ T. tenuit. The ſaid Statute in 
againſt Ba- Caſe of Forejudgment dot h not bind a * Feme Covert ; and Jo it ſuch Judg- 
ron and Feme ment be given againſt a Baron and Feme, it is not void, but erronious, | 
Covert is not and to be reverſed in a Writ of Error; and fo Forejudgment againſt a 7 
vo 70 nant in Tail ſball bind the Iſue in Tail in an Avowry, until he 2 it by 
Feme ſhall Error. If tuo Fointenants bring a Writ of Meſne, and the one is ſummoned 
not have Cui and ſevered, the other cannot forejudge the Meſne; For he ought to be at- 
in Vita. Br. tendant to the Lord Paramount, as the Meſne was, and that he cannot be 
kae F alone. And ſo it is if there be 7wo Fointenants Meſnes, and in a Writ ol 
dee. O13 Meſne brought againſt them, one maketh Default, and the other appears, 
Nat. Brev. there can be no Forejudger. Co. Litr. 100. 
3. No Forgjudgment can be but when there is but one Meſne between the 
Lord diftraining and the Tenant, becauſe the Tenant upon the Forejudg- 
ment cannot be attendant to the Lord diſtraining, in reſpect there 1s 
Meſne between them, and fo the ſaid Statute proyideth for it in expreſs 
Terms. Co. Litt. 100. b. {4 EE 
4. Where there was Lord, Meſue and Tenant, and the Mn was ar- 
rear, and the Lord diſtrained the Tenant, and the Tenant had offered tbr 
Rent, the Lord might have refuſed; and for this Reaſon Proceſs of For- 
judger was given; quod nota. Br. Avowry, pl. 6. cites 2 H. 6. I. 
Br. Meſe, 5. In Forejudger, rap Sen is no other than that the Maſue ſball be 
pl, 28. cites forejudged, and that the Tenant ſhall be attendant Capitali Domino. F. N. 
C. B. 136. (F) in the Notes (a) cites 10 H. 6. 26. Per Strange. 8 
6. If there be Lord Meſnè and Tenant, and the Tenant holdeth of the 
Meſne by Fealry, and 3s. Rent, and the Meſue takes a Wife, and the ih 
3 e nan 


See(A.2)S. (N) Forejudger, in what Caſes, and the Effeft thereof, and 


r ads tha. Gs, ** 


Meſne. 


brings a Writ of Meſne again/# the Meſne, and forejudges him, and the 
225 Jes, the Wife of the — ſhall have [wth of * Rent . by which 
the Tenant held, and ſhall not be Attendant unto the Tenant. Perk. S. 432. 
„ If there be Lord, Meſne and Tenant, and the Meſwe holds by Priority, 
and the Tenant in a Writ of Meſne doth forejudge the Meſue; in this Caſe 


ejſdem Servitiis & Conſuctudinibus que aig 0 facere debuit prædictus Medius ; 
And in this Caſe the 'Tenanr ſhall hold by Priority; For Iſt. he ſhall hold per 
Antiquius Feoffamentum; ad. The Meſne in Suppoſition of Law was faid 
to hold the Land. zd. The Statute of W. 2. that gives the Forejudger 


in ſuch Sort, as it may be done ſine Præjudicio alterius, and this ſhould 
de to the Prejudice of the Lord by Priority, if he ſhould loſe that Bene- 
fir. 2 Inſt. 392. | | 
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(0) Lord, Meſne and Tenant. | Actions by one againſt 
the other. In what Caſes there muſt be a Joinder. 


Manors are 4 the Value for 280 l. and for 14 l. for Aid to make his eldeſt Son 
a Knight, who is above 15 Tears, he avow'd upon G. W. as upon his very Te- 
nant, and well, tho' he had not Writ to levy it; For he may levy it by 
Diſtreſs ; And the Plaintiff who was Tertenant, and held of G. W. and 
C. W. over of H. P. the Avowant Ec. pleaded Releaſe made by the Lord to 
the Meſne of all Services, Actions, and Demands, except Fealty and four 
Marks Rent; judgment if he may avow for Aid; And it was held, that 
the Plaintiff cannot plead the Plea; For he is a Stranger to the Releaſe, and 
a Stranger to the Avowry ; And that he cannot plead any Plea but Hors de 


But ought to have required the Meſue to have joined with him in Anſwer. And 
they two might have joined in this Plea, and if he would not, then the 
Tenant might have had Writ of Meſne againſt him, and recovered Da- 
mages; For to this Effect is the Foinder of the Meſne to plead ſuch Plea as 
the Tenant cannot plead; and atterwards the Meſne made his Attorney to join 
to the Plaintiff; quod nora bene. Br. Avowry, pl. 75. cites 39 E. 3. 34. 
If Lord Meſne and Tenant are, and the Lord diftrains, the Plaintiff brings 
Replevin, and the Lord avows upon the Meſne, who joins to the Tenant Gra- 


upon Fee Simple. Br. Joinder in Action, Pl 64. cites ) E. 4. 19. | 
3. Replevin by T. againſt K. who made Conuſance as Bailiff of EH Te 
mare of nine Houſes by certain Services &c. held of C. his Maiter by M. and 
awed upon M. who was a Meſne, upon which came this ſame Meſne and 
ſaid that the Plaintiſf held one of the ſaid Houſes of him by 20s. and fo he 
is Meſne between them, and prayed that he might be admitted to join 
with the Plaintiff; and the beſt Opinion was, that he may join to diſ- 
charge him in Writ of Meſne, tho the Plaintiff did not pray it, and tho 
they did not agree in the ney of che nine Houſes, and tho he did 
not ſhew Meſnalty to be of the whole; For per Littleton, there 1s Meſnal- 
ty for this Parcel. But Brian J. contra. And per Jenny, the Joinder is 
good to plead to the Avowry, or in Abatement &c. Br. Joinder in Ac- 
uon, pl. 69. cites 12 E. 4. 16. : 
4. The Foinder is not only to diſclaim, but js to lead ſuch Pleas in 
, and in Abatement of the Avowry, as the Plaintiff who is a Stranger 
cannot plead, - Ibid. 


5G Ic 


\ 


the Meſnalty is extinct, and the Tenant ſhall be anſwerable to the Lord De 


providerh that he thall hold by the ſame Services and Cuſtoms, and 


C. 


ſon Fee, or a Thing which tantamounts; nor can he plead Riens Arrear; 


tis, this is well; For Summons ad Auxiliandum does not lie; For it is 


389 


. N Replevin H. P. avow'd, becauſe G. V. held of him two Manors by Bg. Nef 
Fealty and four Marks Rent, of which Services &c. and that the L TY * 
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So if there J. It was agreed, that If chere are Lord Meſne and to Tenant 

a Tenant, t her ought to join to the Plaintiff, 10 that the Meſne may join to then 

and the Lord tWo; For he cannot join to the one alone. Br. Joinder in Action, pl 65 
. | | N ; 9 


AVWS upon cites 1 * bh» fs , 
the Meſne Pa- AGES Rf K 


ramount, he with all the Meſhes paravail ought to join for Miſchief of the Tenant ; For therwi 
Meſne Paramount alone cannot join to the enen alone; For there is no Privity heron . 


. e 
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al. (F, Replications. 

N Meſne the Plaintiff” counted how he held of the Defendant, and i; 
aiftrained in his Default, and the Defendaut ſaid that the Meſnj. 

ty deſcended to her and to one M. as to two Siſters and one Heir who is iy 
fal Life, Judgment of the Writ; and a good Plea by the Opinion of 
the Court; For he ought to have the Action againſt both; by which the 
* ſhewed how Partition was made between the Defendant and her Si. 
ter, and this Meſualty allotted to the Defendant &c. and a good Replica. 
tion. Br. Replication, pl. 2. cites 3 H. 6. 42. 1 Ft 
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nn. 


(Q) Lord, Meſne, and Tenant, Juter ſe. Where the an 
purchaſes of the other. 4 RG Mc: 


I. HERE there is Lord, Meſue, and Tenant, and the Lord diftrains 
for Service of the Meſne, the Tenant in Afiſe may plead Rieus A.. 
rear; Contra to the Avowry in Replevin; quod guere of RiensArrearin 
Aſſiſe; For it is not clear there. Br. Avowry, pl. 85. cites 27 Aſſ. 51. 
2. In a Writ of Meſne, if the Defendant acknowledges the Acquittal, the 
Plaintiff may diftrain him tor not acquitting him. Br. Fines, pl. 45. cites 
6X2: 33, | 5 
Y 3. Lord, Meſne, and 'Tenant ; the Lord diſtraius the Tenant, the Meſne 
may put his Beaſts in the Pound for them and bring Replevin, which ſhall 
be general; For there is no other Form of the Writ as it is faid elle» | 
where; and if the Defendant ſays that he did- not take, or that the Pro- 
perty was in a Stranger and not in the Plaintiff, then the Plaintiff may 
ſhew the ſpecial Matter by Replication and maintain the Writ. Br. General 


Briet, pL 18. cites J H. 4. 18. 3A ole 

4. It twenty Meſhes are between the Tenant and the Lord Paramount, Jet 
the Meſne next Paramount holds the Land of the Lord Paramount by 

Rent; Per Hill. Br. Intruſion, pl. 8. cites 11 H. 4. 82. 
3 Le. 261. $. If Lord, Meſne, and Tenant be, and Tenant holds of the Meſne 
Anon. S. P. by 108. and the Meſne holds by 1 d. now if the Lord Paramount pu- 
32 [oe in chaſes the Tenancy, the Meſne ſhall have the Overplus of the Rent #3 
Won. o Rent-ſeck, and may diſtrain for it; becauſe the How was Rent- Service 
before, and the Nature of the Rent is not changed by the Act of the 
Meſne. Kelw. 104. pl. 11. Caſus incerti Temporis. 8 


R Heu 


Nene * 


(R) How the Meſue ſhall be {aid to hold. By Common 
Law or Cuſtom. Fs. 


i. TX] HERE chere is Lord, Meſue, and Tenant in Gavelkind, the Rent And fhall 
and Services of the Meſne may be held at Common Law, un- bor be in- 


leſs it be ſpecially ſhewn that the Rent is of the Nature of the Land . 
Quod Nota, and Quære. Br. Rents, pl. 6. cites M. 30. E. 3. of the Land, 


unleſs it be 
ſpecially ſhewn ; Quod Nota. Br. Cuſtoms, pl. 24. cites M. 3. E. 3. but it ſhould be M. 30 E. z. ac- 
cording to Br. Rents, pl. 6. 1888 | 


— — 


(8) Extinguiſhiment of Meſnalty. i 8 
| | | 5 6 otis. 
1. IF there be Lord, Meſne, and Tenant, and the Meſue grants the Co. Litt. 
1 Meſnalty to one for Term f Life, and after the Lord an 4.0 to the 152. b. 
Tenant of the Land all the Right which he has in the Land, there the 
Meſualty is extinf ; For the Services which the Meſne has ſhall be in Re- 
ſpect of the Services which he does over to the chief Lord; yer the Te- 
nant for Life ſhall have the Services for his Life; Quære inde ; and ſo ſee 
Releaſe between the Lord and the [Tenant extinguiſhes the Meſnalty; 
But it ſeems, that if there be any Surplus he ſhall have ir. Per Babb. Ch. ]. 
Br. Releaſes, pl. 20. cites 8 H. 6,24. 
2. If there be Lord, Meſne, and "Tenant, and the Meſur is attainted 
of Felony, the Lord Paramount ſhall have the Meſnalty preſently. 2 Inſt. 
25 The King Lord, Meſne in Capite, and Tenant paravail in Socage ; 
The Meſue granted the Meſnalty to the Uſe of himfelf fer Life, Remainder 
to the Uſe of Tenant paravail in Tail. he Queſtion was, it the Meſnal- 
ty be ſuſpended during the Lite ofthe Meſne oy Force of this Remainder 
in Tail? Reſolved, that a Remainder in Tail, or for Lite expectant up- 
on Eſtate for Life, or in Tail, will never ſuſpend a Meſnalry, Seigniory, 
Rent &c. For tho* the Remainder veſts immediately, yer this cannot 
ſuſpend the preſent Franktenement of the Rent during the Lite of the firſt 
Tenant for Life; Becauſe the Tenant for Life is Tenant to the Lord, or to 
him in Reverſion, ſo long as he lives, and he ſhall do the Services, and the 
Avowry ſhall be matle upon him; For he is the very Tenant by the Manner, * This Point 
and during his Life the Heir of him in Remainder in Tail thall not be in was denied 
Ward; And as Seigniory, Rent &c. “ cannot be ſuſpended in Part, and in d th<Court. 
Eſe for Part in reſpect of the Land our of which it is iſſuing, ſo cannot Mel a. 
Seigniory, Rent &c. be ſuſpended in Remainder and in Eſſe for a particular Car 2. B. R. 
Part in Poſſeſſion ; For then would enſue Fractions of Eſtates, and parti- in Cafe of 
cular Eſtates would be created without Donors or Leſſors againſt the 5 | 
Maxims of Law. 9 Rep. 134. Mich. 9 Jac. in the Court of Wards. Aſ- 5. Thorn. 
hf ::... TT OT rs: borough. 
4. But if che Meſne grants his Meſnalty to one for Life or in Tail, theRemain- 
der to Tenant paravail in Fee, there the Meſnalty is extinẽt; Becauſe he has 
as high an Eſtate in the Tnheritance of the Meſnalty as he had in the Tenancy, 
and there is no Poſſibility of reviving the Meſnalty ; And in the ſame Caſe the 
Meſnalry is not extintt for rhe Inheritance and In Effe for the particular 
Eſtate for Life or in Tail in Poſſeſſion, but by the Remainder in Fee is 
extin&t in toto; For otherwiſe there would be this Abſurdiry, viz. that 
there would be a Fee Simple of the Tenancy paravail, and alſo a Fee 
angle of the Seigniory Paramount, and an Eſtate for Lite only, or in 
Tail of the Meſnalty, and ſo a Tenancy in Fee Simple thould be ned 1 
- FF a Meſnal- 
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392 | Meſne Profits. 


a Meſnalty tor Life, or in 'Tail only, and a Deny in Fee ſhould be 
ifluing out of a Meſnalty for Lite or in Tail only, which is impoſſible 
and cannot an 1 be. 9 Rep. 134. b. 135. a. in Alcough's Caſe, and cite, 
3 H. 6. 1. and 15 E. 4. 12. 6 $ 
5. If the Tcnant injeaf the Lord Paramount and his Wife and thy 
Heirs, this is only a Suſpenſion of the Meſnalty; For it the Wife ſurving 
both Meſhalry and Seigniory are reviv'd. Co. Litt. 152. bo 
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Meſne Profits. 
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1 


(A) Yho ſhall have them : Being claimed by ſeveral, 


I. ANDS are extended on 4 Statute Staple, yet the Conuſee is not in 
Pgſſeſſion before he has received them; tor he may pray that they 
be delivered to the Appraiſors, according to the Statute of AtZon Burnel. 
The Queſtion is, who ſhall have the Rent, Whether the Conor, the O. 
nuſee, or the Olen? The Writ is Cape in Manum noſtram, ſo that the 
Lands are in the Queen's Hands. This is like. to the Cale of . 
where he ſhall not have the Meſne Iſſues; So as it ſeemed to the Court 
that the Conuſee thould not have them, but they did not ſay expreſsly who 
ſhould have them. Goldsb. 108. pl. 14. Mich. 30 & 31 Eliz. Anon. 

2. In Caſe of a Fee Simple, where the Uncle enters before the Birth of « 
Child, that atter-born Child is not intitled to the Meſne Profits. Arg. 10 
Mod. 414. Trin. 4 Geo. 1. B. R. | 

3. In Caſe of a Divorce in the Spiritual Court 2 Vinculo Matrimonii, the 
Husband is not anſwerable for the Meſne Profits of his Wife's Eftate. Arg. 
Ip Mod. 414 | 
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(B) From what Time. | | 
( ) Hee. AAA 1 4- 340; Lhe . 
1. And A. his Feme ſeiſed in Fee leaſed to W. . 17 Years and to his 
e Heirs, and W. died within the Term, and P. his Heir entred, and 
levied a Fine to M. and retook to him and K. his Feme in Fee, and P. died; | 
then N. died; and A. durſt not approach in the Life of P. and now ſhe o- 
tered to enter, and K. diſturbed her, and ſhe brought Aſſiſe againſt K. 
and recovered Damages from the Time of the Diſturbance, and not before; 
for K. was Covert, and was not a Diſſeiſor till the Diſturbance; for before 
that P. was a Diſſeiſor only. Br. Damages, pl. 95. cites 11 Aff. 21. 
So it ſeems 2. In Debt; Per Catisby, if Lenfeaf a Feme Covert, and after the Baru 
2 = diſagrees, the Feoffinent is void; per Brian, I agree to it, for the Feoti- 
ecouers the ment was never good without the Agreement of the Baron; quere of this 
Land againſt Opinion, forBrooke ſays ir ſeems to him to be good till the Baron diſagrees, and 
the Baron quære, what Relation the Diſagreement ſhall have? for ir ſeems that the 
_ "One by Profits taken Meſne between the Diſagreement and the Livery ſhall not le 
e 5 Dif. rendered to the Feoffor; and quære if a Præcipe quod reddat had been 
agreement of brought againſt the Baron and Feme after the Livery, and after the Baron 
the Baron; diſagreed pending the Writ, it ſeems clearly that the Writ ſhall abate, and 
. 4 vet the * Profits may be juſtified; for this is executed. Br. Feofiment 
enters. before de terre, pl. 36. cites 1 H. J. 16. py 


the Diſagree- | | We. * 
ment, there It is executed alſo; quod nota, Br. Feoffment de terre, pl. 36. cites 1 H. 7. 16. 


3. It 


Meſne Profits. 393 5 
J. Inrolment cannot relate to the Meſne Profits ; per Manwood Ch. B. —— 
Lane 65. Trin. ) Jac, Sir Edward Dimock's Caſe. | 
4 Relief was tor Meſne Profits ſince the Time of the Bil. Chan. Rep. So from the 
48. 16 Car. 1. Dean v. Wade. Time of the 

| ight accru- 


ho' a long Time ſince, and tho' omitted in a former Dec | Eg) 3 Penn i 
＋ Hall, 2 Frederick v. Thynn. ree. 2 Chan. Rep 259 34 Car 2. Coven 


5. Note, if one recovers and has Judgment in Ejetf ment according to 
the uſual Practice by Confaſing Leaſe Entry and Oufter &c. it was made a 
Doubt by the Court it upon ſuch Confeſſion Leſſee may have Treſpaſs for 
the Meſne Profits from the Time of the Entry confeſſed ; For it ſeems that 
it is Efopple between the Parties to ſay that he did not enter; ramen quære; 
becauſe this Confeſſion is taken to be to a ſpecial Purpoſe only. Sid. 210. 
pl. 1. Trin. 16 Car. 2. B. R. Anon. 

6. A. being poſſeſſed of a Term only as a Truſtee, entred as in his own 
Right, and being diſturbed brought Ejectment and got Judgment, where- 
upon the Ceſty que Truſt brought a Bill to be relieved ; A. denied the Tru 4 
but it was decreed againſt him, and that the bow ment in Ejedtment, or 
any other Judgment obtained in an Action for Mefne Profits (if any ſuch 
there was) ſhould be Vacated in the Record thereof; but the Defendant A. 
not to give the Plaintiff any Account of the Profits received out of the 
premiſſes, unleſs he refuſe to deliver up the Poſſeſſion, nor then neither, 
but only tor the Profits received after ſuch Refuſal. Fin. R. 393. Trin. 
zo Car. 2. Hodgkinſon v. Moor. DIM i 

J. The Recovery of the Meine Profits is from the Time of the Action * Br. Trer- 


brought; and * without an actual Entry, there can be no Recovery of the paid, 5 187. 
profits; per Cur. 6 Mod. 222. Mich. 3 Ann. B. R. Anon. 3 Treats 


1 | AG Ag. : | | | bf e paſs lies for 
the Meſne Profits, tho' the Diſſeiſee did not enter; but that in pleading he muſt allege Re-entry but it 
ſhall not be traverſed &c. quod Nemo Negavit. | | | 


8. On A from the Rolls the Queſtion was, if the Plaintiff was 

intitled to Relief for Meſne Profits received by the Defendant whilſt a 

Cauſe was pending in this Court, and the Defendants had an Ixjundtion ? 

Per Ld. Wright, he is not intitled but from the Time of his Entry; it 

the Plaintiff entered he might recover at Law ; the Injunction did not 

prevent an Entry; and diſmiſſed the Bill. 2 Vern. 519. Mich. 1705. 

Tilly and Ux. v. Bridger. | | | 

9. In Caſe of a Breach of a Condition ſubſequent to the veſting of rhe &. Equ R. 
Eftare in the Defendants Lord Harcourr decreed a Re-conveyance and 43: & 
an Account of the Rents and Profits only from the Time of the Non-performs 

ance, or Refuſal. Ch. Prec. 38). Paſch. 1714. Hunt v. Hunt. "= 

10. Where no Entry is made in the Life of the Pernour by the Perſon Ceſti que Pies - 
intitled to rhe Meſne Profits, r | nor relieve for them unleſs in 4% the 2e. 


Caſe of a Truſt, or an Infant ; per Cowper. 2 Vern. 724. Mich. 5% * 
1716. Hutton v. Simpſon. = I! RT OT 
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neither he nor 

| 2 the Leſſer 
Inoving that the Leaſe avas determined; per Lord Macclesfield, where one has Title of Entry and zegle#s 
t enter, but ſleeps upon it for ſeveral Years, as he has no Remedy in Law ſo neither has he in Equity, 
becauſe of his own Negligence, and this Court will not make the Tenant. in Poſſeſſion ſo holding over to 
be but a Bailiff or Steward, whether he will or not ; bur in the principal Caſe there having been 2 Daugh- 
ters of the ſame Name, and ſo, tho' the Nominee had been dead long before, yet the other of the ſame 
Name bein living, by which the Leſſor's Miſtake was occaſioned, and therefore he decreed an Account 
for the Meſne Profits from the Expiration of the Leaſe ; and ſo it would be where any Fraud to conceal 
tte Title from the Leſſor had been uſed, or in Caſe of an * Infant; but otherwiſe generally where the 
Party has no Remedy at Law lie ſhall have no Relief in Equity for the Meſne Profits hut from the Time 
of the Entry made. Ch. Prec. 516. Paſch. 1719. Duke of Bolton v. Deane. 

* If A, enters on the Lands of B. an Infant, B. when of Ape ſball by Bill in Equity recover the Profits 
from the Time of the firſt Entry; becauſe where one enters upon an Infant he is chargeable as Bailiff or 
uardian, and no Laches ſhall be imputed to the Infant; and therefore it will be conſtrued as if B. en- 

tered as ſoon as his Right accrued; admitted, Arg. 2 Wms 's Rep. (645.) Mich. 1731. in Caſe of Bem 
net v. Whitehead. | "7x $6.5 ee 8 | 
EL £6. 5 4A > 
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See Treſpaſs 
(K) pl.3,445- 


S. C. cited 

| per Coke. 1 
oll. R. 61. 

in Caſe of 

Grange v. 

Howlett. 


Arg. Roll. R. 147. Hill. 12 Jac. B. R.—Otherwiſe he muſt enter before 


See Eject- 


ment. 


M aſte done after the firſt Judgment) as ſhall be awarded and Coſts of Suit. 
, .*W here Nee $14 1 2 L. Me 


an actual Entry, but the Leſſee may. Per Cur. Skin. 424. Paſch. 6 W. & 


11. A. having a Term for Years granted to him of Lands deelſed the 
ſame to C. his younger Son and died; C entered on Part of the Lands 
and the other Part was in the Poſleffion of J S. who pretended it was lis 
Inheritance; C. brought his Bill againſt J. S. for the Meſne Profits of tha 
Part of the Premiſſes in his Poſſeſſion, and it appearing that the Defen ian 
had concealed a Counter-part of a Leaſe of the ſame Lands executed by himſelf 
and which made out the Plaintiff*s Title Lord C. King decreed the De. 
fendant to Account for the Rents and Profits from the Time of the Te 
tator, at which Time Cs Title accrued. 2 Wms's Rep. (644.) Mich 
1731. Bennet v. Whitehead. * n 


3 * *— — * * 


* 
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(c) Aion for them. Who ſhall have Action, and 
what Time ; After the Eſtate determined. 
I. * 


HERE Fudgment is reverſed by Error &c. he who reverſe the 
Judgment heh not have Act ion jor the Meſne Profits, nor tor the 
Meſne Occupation. Br. Relation, pl. 44. cites 4 H. J. 10. per Keble. 
2. If Incumbent be removed in Guare Impedit, the . Plaintiff ſhall not 
have the Meſne Profits; per Coke. Roll. R. 61. Mich. 12 Jac. B. R. 
Grange v. Howlett. | 


3. Tenant pur auter Vie is diſſeiſed; it Ceſiy que yie gies, he ſhall have 
Treſpaſs for the Meſne Profits, becauſe he cannot enter by the Act of God, 


he can bring his Action; per Coke Ch. J. 3 Buls, 27. | 

. 16 & 17 Car. 2, cap. 8. S.3, 4 Execution ſhall not be flayed h 
Writ of Error upon any Fudgment after Verdict in Dower, Ejectioue firme, 
unleſs the Plaintiff in ſuch Writ, become bound to the Detendant in ſuch 
a Sum as the Court to whom the Writ is directed ſpall think fit, that if the 
7 udgment be affirmed, or the Writ diſcontinued in his Default, or he be Non- 
uit, he will pay ſuch Damages and Sums of Money (to Aſcertain which a 
Writ of Inquiry ſhall Iſſue to inquire of the Meſne Profits. and Damages by 


ecovery in EjetFment and an Action for t 
Profits is brought in the Name of t he Plaintiff in the Ejectment; there the 
Plaintiff needs in this Caſe only to give the Recovery in the Ejettment in 
Evidence, and to prove the Lands to be the ſame Lands recovered; but ifthe | 
Action of N . for the Meſne Profits be brought in the Leſſor ? Nant, 
(as it may be) there the Defendant may give his Title in Evidence, if he have 
any, and — the Plaintiff to try the Matter over again. 2 L. P. R. 600, 6ol. 
6. An Ejectment as it is in Common Practice, is but a feigned Action, 
to which the Lęſſor of the Plaintiſf who is the Principal Perſon is not a Party, 
and therefore he caunot maintain an Action ſor the Meſne Profits, uit hut 


M. B. R. Andrew Newport's Caſe. 5 | 
7. Treſpaſs will lie for Meſne Profits after Recovery in. Ejectment, tho 
Writ of Error is pending. 12 Mod. 13g. Mich. 9 W. 3. Dontord v. Ellys 
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) has Attion lies for them. 

I. 1 N Aſſiſe it was found that the Plaintiſf wit hin Age WAS. ſeiſed \and 
diſſeiſed and came to the Land and put in his Foot, but took'no Prof, 

and the other ouſted him, and yet he ſhall recover Damages from rhe 
Diſſeiſin; and therefore ir ſeems that he was not remirted by his Entry: 


For then he ought to recover his frff Damages in Treſpaſs, Br. Damages, 
pl. 159. cites 26 Aſſ. 42. | 2 
; ; 2 1 


8 „ n 92 ö 
n 


Meſne Profits. 295 

2. 11 H. 6 cap. 3. As well other Actions as an Ae hall be maintain. © Ws 
able againſ# Pernor'of the * | "Ie foal pry | 

3. Account lies not àgainſt Abator or Intruder ; becauſe they pretend to 
be Owners ; per Dyer. Ow. 84. Mich. 14 & 15 Eliz. in Caſs of Totten- 
ham v. Beddingfeſd. f. 1 g 

4. Upon a Recovery of Lands in an Action of Treſpaſs and Ejectment, 
the Plaintiff eee bring an Action of Treſpaſs againſt the De- 
fendant for the Meſne Profits of the Land: So it was held in the Caſe 
profits of che Land as did grow due betwixt the Time of the Demiſe laid 
in the Declaration, andthe Time of the Recovery, but more he ſhall not fe- 
cover; for if he be more damnified, it was his own Fault that he brought 
his Action no Tooner. 2 L. P. R. 596. 


| i ; 1 
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(E) hm other Remetly may be had for them, and 
How. And what muſt be done to intitle the Party. 


1. IT was held, that where a Man would tecover the Meſne Profits in 
an Action of Treſpaſs, he muſt prove Entry into every Parcel, and 
not into one Part in the Name of all. Clayt. 35. 11 Car. Gledel's Caſe. 

2. If a Man is put to Election to proceed at Law or in Equity, if the Bill When one 
be for Land, and to have an Aecount of the Meſne Profits, he may ele& — Tikle 2 
to proceed in an Ejectment at Law for the Poſſeffion, and in Equity on the the Hoſleſli- 
Account. Becauſe at Law he can recover Damages for the Meine Profits, nnd. Sem 
from the Time only of the Entry laid in the Declaration. Vern. 105. whereby he 
Mich. 1682. Anon. | 1 becomes in- 

| OY Od: - eitled to re- 
cover Damages at Law for the Time the Poſſeſſion was detained from him, after ſuch Entry he ſhall 
not turn that Action at Law into a Suit in Equity, and bring a Bill for an Account of the Profits, ex- 


cept in Caſe of an Infant or ſome ot bes ver) particular Circumſtances ; per Ld: Wright Ch. Prec. 252. Paſch 
900 TY SY SY DETTTIT: 


3. After a Decree for Enjoyment it is proper to exhibit a Bill for the 
Mad Protes 2 Ch C l Mich. 3 Fo 2. Coventry v. Thinfie.—+ 
Ibid. 134. no & z5,Car. 2. Coventry v, Hall,. 
4. An Infant brought a Bill againſt as Intrudor for an Account of Pro- 
firs. The Ld. Keeper North obſerved, that Littfeton ſays, if a Man in- 
trudes upom an Infant, he ſhall receive the Profits but as Guardian, and 
the Infant thalf have an Account againſt him in this Court, as gin 4 
Cnardian; Bur to that it was anſwered, that in-this Caſe a Veraift had 
paſſed againſt the Infant, and that binds his Rig as to an Account of 
Profits, and that the Paſt on Was Fecovered in the Life-time of the Infant's 
Fitter; and in ſack Cafe Latches would run upon an Infant; and Pres 
the Plaintiff was 33 for an” Account here, until he had firſt, re- 
covered” at Law. © Bur rhe Court retained! the Bill and” diiested chere 
ſhould be a Trial in Ejectment ar. the King's Bench Bar next Term. Hill. 
1694. 1 Vern. 293, 296. E. of Newburgh v. Bickerltafe. . 
5. Motion«ro ſet aſide a Vetdid recovered"in an 4 Aion for the Meſne 
Profits after a Retovery in EjetFment ſhewing that” the Defendant in, the 
Ejectment had 9 atiother Efecmetit fince'and. recover d, ſo.thar the 
frit Recoyery was dif med; ard chęte fore ther ought to have been, no 
Recovery for the e Profirs.” But the Motion was denied by rhe 
whole Court. 2 Vent. 12. Mich. x W. & M. C. B. Auen. 

6. A Delivery of a Declaration in Ejectment is a ſufficient Entry for Re- 
very of Meſne Profits, becauſe the Party is eſtopped by the Verdict, 

tit is hbt an Eviction in Law, ſo as to be given in Evidence to Bar a 
Demand for Rent. Cumb. 453. Trin. 9 W. 3. B. R. Bell v. Clarke. 


5. The 


a 
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* Br, Tref- 5. The Recovery of the Meſne Profits is from the Time of the Action 


ſs, pl. 187. ; a d 
2 9 K. brought; and * without an actual Entry, there can be no Recovery of 


9. that the Profits; per Cur. 6 Mod. 222. Mich. 3 Ann. B. R. Anon. 

reſpaſs lies | K AL AF 3 | HOT 
for 5 Meſne Profits, tho the Diſſeiſee did not enter. But that in pleading he muſt allege Re. entry 
but it ſhall not be traverſed &c. Quod nemo Negavit. Ee | | , 


8. On a judgment in Zject ment againſt the Tenant in Poſſeſſion the Plaintif 
will have his Coſts, and be intitled to an Action, to recover the Value of 
the Meſne Profits in Damages, which he can never recover by a judgment 
againſt the Cafual EjeGtor. Arg. 8 Mod. 118. Hill. 9 Geo. Smith v. Jon, 
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(F) Account for them. Who {hall have it. 


1. IF I am diſeiſed of a Manor, and my Tenants pay their Rent to the 
Diſſei ſor, and after I re-enter, I ſhall nor have the Rent again of 
my Tenants which they paid ro my Diſſeiſſor, but the Diſſeiſor ſhall 
anſwer for all in Treſpaſs or Aſſiſe &c. per Brian Ch. J. Kelw. 2. 12 H.. 
2. Deviſee entered and held the Land for 20 Years, and afterwards the 
Deviſe was adjudged void. He to whom the Land deſcended brought 
Action of Account againit the Deviſee but adjudged that the Action did 
not lie; per Manwood 5 3 Le. 24. Mich 15 Eliz. C. B. cites it as the 
Caſe of Monox. Ow. 84. S. C. cited per Man wood. 5 
3. If an Attainder be reverſed by Act of Parliament, the Patentee ſhall 
not anſwer for Meſne Profits; otherwiſe if reverſe by Writ of Error; per 
Holt Ch. J. Cumb. 424. cites 3 H. 7.—S. P. per Twiſden J. Vent. 176. 
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(G) Account. Where the Heir ſhall account for them. 


3 O Co- heir entring and avoiding the Tenant's Leaſe ſhall anſwer the 
2 Moiety of the Profits to the other Co- heir. Chan. Rep. 49. 16 
Car. x. Drury v. Drury. i „ 

2. A. made a Leaſe for Years of a Houſe, and then convey'd it to ]. S. 
and dies. J. S. being beyond Sea, the Conveyance was burnt in the Fire of 
London, and thereupon the Heir of A. enters and receives the Rents. But 
the Deed of Settlement being found by Verdict, the Heir duting the 
Leaſe was only as a Bailiff and Receiver, and decrecd to account, Fin. R 
285. Hill. 29 Car. 2. Liſter v. Lifter. ce IAN 
3. A defeftive Conveyance made to a younger Child without any Con- 
ſideration of Money, and not in Purſuance of any Marriage Agreement, 
or for any valuable Conſideration, was decreed to be made good, and that 
the Heir ſhall anſwer the Meſne Profits taken by him. 2 Chan. Caſes 134 
Hill 34,5 35 Car. 2. Coventry v. Hall. 2 1d of als 
4. Where an Heir at Law was di/inherited upon a nice ConſtrutFion of the 
Words, by which an Eſtate Tail was limited to his Mother, but the dy- 
ing in the Life of Teitator her Heir could not take, tho* the Teſtator 
fully intended he ſhould Ld. Cowper would not decree him to account 
for the Rents and Profits, there being no Infant in the Caſe, bur left the 
Plaintiff to his Remedy at Law by Entry and Ejectment. Ch. Prec. 453. 
Mich. 1416: Sympſon v. Hornsbp p. 1 5 


(H) Wha 


1 * 


2 


Meſne Profits. 
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(H) What Things ſhall be recovered as, or in Lieu of See Enable. 
| the Meſne Profits. 38 


. IF Difſeiſee re- enters into the Manor, he ſhall have the Ward which Br. Emble- 
I happened in the Time of the Diſſeiſor, and Preſentment of a Church ments, pl. ij. 
ike Manner; Br: Chattels, pl. 8. cites 2 H. J. 1, 2. cites S. C. 
2. Where an Order was made, that J. S. ſhould have the Meſne Profits 

and Iſſues of ſuck Lands, the ſame is nor to be intended that the Party ſhall 

have the Crop CR by the Manurance of anot her, but the Value of the Land 

25 it might be leaſed. And ſo it is where the Sheriff returns Iſſues &c. 

For the Corn there rob may be of the Value of 4o/. where the Land 


js but of the Value of 10 J. 3 Le. 194. Mich. 29 Eliz. Blunt v. Ward. 


in 


_ 


——__ 


(J Recoverable againſt whom, and in what Caſes. 2 

1. JF a Feme Covert be enfeoffed of Land her Husband being beyond the — 
Ka, and he returns, and will not ſuffer his Wife to take the Profits of 
the Land, nor to continue Seiſin of the fame Land, but cauſeth her ut- 
terly to relinquiſh and refuſe the Seiſin and Occupation of the Land, and 
he himſelf utterly refuſes to occupy the Land, now by this Means he 
ſhall diſcharge himſelf rhe Damages from rhe 'Time that his Wite and 
he did refufe the Occupation of the Land in a Writ of Entry in the Per 
brought againſt him and his Wife, in Caſe the Feoffor of his Wife was a 
Diſſeiſor. But for the Time that his Wife did occupy the Land, he ſhall 
anſyer Damages; tamen Quære &c. Perk. S. 444. | 

2. Where Land is /of# by a Kire Facias. without warning the Tenant, he 
ſhall be reſtored to the Land and the Meſne Profits. Jenk. 122, pl. 45. 

z. If Extent be avoided by Audita Querela, the Conuſee muſt account for 
Meſne 1 per Holt. 12 Mod. 358. Mich. 13 W. 3. in Caſe of Pullen 
v. Purbeck. 1 . Fac rh att rob BS? Wb; 

4. If one Tenant in Common brings Eject ment againſt the other, there can 
no Meſne Profits be recovered. 12 Mod: 657. Hill. 13 W. 3. in Caſe of 
Johnſon v. Allen. es „ | 
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(K) Pleadings. And what Evidence muſt be given in 


Actions for them. 


1. IN pleading, a Re-entry muft be alleged, but it ſhall not be traverſed. 
Br. Treſpaſs, pl. 187. cites 9 E. 4. 39. 8 0 5 

2. Per Cur, after a Recovery in Ejeſtment, if an Action of Treſpaſs be 
brought for the Meſne Profits before the Leaſe, nothing thall be given in 
Evidence but the Value of the Profits, and not the Title; for otherwiſe long 
Trials would be infinite; and if betwixt the ſame Parties, or againſt Un- 
dertenants the Record is an Eftoppe!; but Quere (fays the Reporter) if the 
Detendant be one who hath a Title, whether he may not give that in 
Evidence. Sid. 239. Hill. 16 & 17 Car. 2. B. R. Collingwood and Ramſey 
v. Several Defendants... .. cee * 


For more of Meſne Profits See Damages, Ejectment, and other who 


* 


Proper Titles. 


51 Metes 


Metes and Bounds. 
(A) What may be done by Metes and 


1. Court of Frankpledge cannot be divided by Metes and Boy 
Arg. Sti. 101. Paſch. 24 Car. R R. in the Caſe of Thin v. Tin 
——cltes Co. Litt. 32.—Nor a Hundred. ut ante. 10 
2. Dower is aſſignable, either by Metes and Bounds, or in Common, or 
1 ſpecial Manner. Arg. Sti. 101. in Caſe of Thin v. Thin. —cltes Lih 
ntrat. 18. 


For more of Metes aud Bounds, See Dower, Foreſt, (J) and ocher 
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(A) Cuſtoms to Grind at Mills. Extend to <ubom and what, 


And where 1, QECP A Molendini lies molt property whe i" Mas! Yall by 

the * F and Suit to his Mill and he will not do the Suit; or he may 

uſed by Pre- diſtrain for t e Suit. Br. Nuſance, pl. L TIES 22 H. 6. 14. per Newton, 
'ption # | W OE, whe 

joke ya my Mill of D. Secta Molendini lies, Tbid. per Newton. — But per Paſton, peradventure Sec 
olendini does not lie; but ayhere there is a Tenure; and they [od not be bound to Grind other Cn there, but | 

that which grows upon the ſame Land, which is held by this Tenure. Ibid. —Sec Cuſtom (G) pl. 3, 4 


2. 'Tenants hold of A. as of his Manor by Fealty, and Suit to the Lords 

Mill; the Lord aliens the Mill with the Suit of the Tenants to BA. 

dies, and his Son enters, and ſuppoſing that his Tenants who held of his 

Manor could not do Suit to him that had not the Manor erected a new 

Mill elſewhere on his Demeſnes, and had the Suit to his own Mill which 

B. uſed to have; For none can have Suit to his Mil by reaſon of a Te- 

nure, unleſs of Corn growing in certain Land, and that within his 

Seigniory. 4 Rep. 88. b. Paſch. 43 Eliz. B. R. in Lutcrell's Caſe. | | 

3. In an Action on the Caſe tor erecting | a Mill che Lord deelared up- 

on a Cuſter for all the Inhabitants to grind at his Mill, and that Defendant 

had built a Mill there contrary to the Cnſtom ; Adjudged a good Cuſtom, | 

and well pleaded ; And Suit to a Mill may be by reaſon of Yenure or Ser- 

vice, and alſo by Cuſtom, and ſo may well bind Strangers. 2 Buls. 195. 

Hill. 12 Jac. Hix v. Gardiner. ee r 1 

To compel all 4. A new erected Houſe: is within the Cuſtom of Multure, and that 

el none may grind elſewhere but in Caſe of exceffve Toll, or that the Griſt can- 

King's Ma. not be ground in convenient time. cited Hard. 177. as the Caſe of Seintley 
nor 10 grind v. Bendell. 3 Car. | 8 | 

2a 1. perſia] Pe gun Lid Ki i . es Land can; have bar by Tis 

1 | | 85 IC r can have bu enure, Cuſto 

refer pe, But it N to a 2 becauſe it is for the King's Ad 2 Hill. 12 & 13 
Car. 2. Hard. 177. White and Snook v. Potter. | ; | kn 

| 0 | 5. A 
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5. An Abbot had a Mill within the King's Manor, at which Mill all che 
Inhabitants were bound by Cuffom to grind their Corn &c. The King 

ranted the Manor over, and the Mill came atterwards to the Crown by 
Fe Dillolution of the Abbey, and the King granted it inter alia in Fee 
Farm; and the Reſiants and Inhabitants were decreed to grind there as 
if it were a prerogative Mill and appertaining to the King's Manor, at 
which of common Right all the Tenants of the Manor ought to grind their 
Corn, and by Cuſtom all the Inhabitants. And this Was FUR. on View 
of diverſe Preſidents ; but none of the Preſidents were in point, to wit, 
of a Mill in groſs | which never was. n to the Kings Manor, 
cr originally in the King, Mich. 1655, 21. Currier v. Cryer. 
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(B) Ibo may erect a Mill. And where. 
1. X Dord of a Manor bad 4 Mills, and declared that all the "Tenants 
of the Plaintiff within the fame Town, and all the Reſiants there 

&c. ought, and time our of Mind &. had uſed ro grind at the faid Mills 
of the Plaintiff, and that Defendanr, one of the Tenants of the Plaintiff, 
had erected and ſer up an Horſe Mill within the faid Town, and there 
the Reſtants. grinded. It was held, that peradveature.. upon. ſuch Mat- 
ter an Action lies; Becauſe the Defendant, being one of the'Tenants of the 
m bound by the Cuſtom and Preſcription, So as he has offended 
zgainſt the Privity of the Cuſtom and Preſcription. 1 Le. 253. in Cafe of 
Ruſſel v. Hanfard. cites 22 H. 6. pag. 14. pl. 23, _ 3 7 5 

2. A Manor was held of the King in Pee Farm, and it was the Cuſtom Hard. 178. 
for the Refiants to grind at the Lord's Mill, and not elſewhere; In this CA 
Caſe any Tenant may ſet upa Mill on his own Ground aut of the Manor, 1655 
but not within the Manor; Bur if the Owner or Tenant of fich 4 Mill 
out of the Manor cauſe or perſwade any of the Tenants or Reflants with- 
in the Manor to grind there, er ftteb any Eri on of the Manor to bis 
mn Mill, in that Caſe he may be prohibited by aDecree ofthe Exchequer ; 
but they cannot decree any Mill to be deffrozed, unleſs erected within the 
King's Manor to the Prejudice of the King's Mill. Mich, 12 Car. 2. Hard. 
T / TT ———_—_—_ 

3. A Mill was newly erected near to a Manor of the King's, in which But decreed 
were Mills; the Court would not decree it to be demoliſhed ; and they not to take 
doubted if a Mill not within the King's Manor might be demoliſhed t *2Y 


' 2 « Griſt fr 
where there is u Lenne or C whereby the Inhabitants are oblige eee 
u grind at the King's Mill. 


184, Paſch. 13 Car. 3. the Mayor of Mill, put 
Scarborough v. Skelton. * „ F 2 


creed 2 the King's Caſ?, or that of his Patente. Hard 178. Hill. 12 & 13. Car, 2. White & 
dnoke v. Potter. l 4 40 wy 55 „ $5, 1 3 


4. One bad an ancient Mill which had a Water: curſe ro it; The Ma- 
ercourſe is diverted ; the Tenant lailds d urm A- following the Streau in 
5 Tevement, and well enough. Arg, 23 Show, 141, Mich. 32 Car, 

2, B. R. cites Daniel v. Clerk. nn 0 49 37 os gti dg 
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(C) Actions. Diverting the Water-courle. 


1. JF one erefts a new Mill on his Freehold, and another diverts the Na- In Caſe of : 
I- courſe from this Mill, tho! it paſſes by his Land, yer if the Wa- —_— a 
ter uſed to follow this Courle, Action on the Caſe lies againſt him; For courſe che 


be cannot uſe his Land, or the Water that paſſes by his Land to the Da- Plaintiff 
| : mage 


4.00 CLONE 
oughtro mage of another; and the ſay that has been ſeveral times ſo ad j udged. 
nine Palm. 290. Trin. 20 Jac. B. R the Earl of Rutland v. Bowler. | 
an ancient Mill, or elſe he may be nonſuit. Per Holt Ch. J. Carth. 85. in Caſe of Heblethyrq , 

Palms. wn Mer DOE wr "Gaede "Fa 5 


"+ TO — ——ů — ———d 


2. If a Man has a Water-courſe running thro* his Ground, and ere; 
a Mill upon it, he may bring his Action for diverting the Stream, and not 
ſay Antiquum Molendinum ; and on the Evidence it will e whether 
the Defendant has Ground thro' which the Stream runs before the Plain: 
tiff's, and that he uſed to turn the Stream as he ſaw Cauſe; For other: 
wiſe he cannot juftify though the Mill be newly erect ed. Per Hale. Vent 
237. Hill. 24 & 25 Car. 2. B. R. in Caſe of Cox v. Matthews, 

3. A. hath two Acres of Land, to which an ancient Water runneth, 
which he preſcribes to have Pro Lſu & Commodo generally ſixty Yearsbe« 
fore he had a Mill upon his Land, and he builds a new Mill 6 Yards lover 
than where the ancient Mili ſtood ; B. hath an ancient Dam upon the ſan: 
Stream which he pulls down, whereby great part of the Stream running 
to the Mill of A. is diverted; it ſeems that A. may maintaia an ARion 
upon this Caſe. Skin. 65. 115. Mich 34. and Paſch. 36 Car. 2. B. R. 
Palms and Heblethwait. mt i hos. ial} 9: 
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D/ Actions for other Matters relating to Mills. 

1. IF I have a Mill, and another erect another Mill, by which I loſe my 

Cuſtom, no Action lies, unleſs he I difturb the Water. Hutt. 100. 

e ite Mill bs { e Poe, no uf Lech for it, 4 Le. 2q1. Path 
2. Ita M1 er upon Poſts, no Waſt lieth for it. 4 Le. 241. 

8 Jac. B. R. Ward's Caſe. n 5 

3. Lord may have an Action on the Caſe, or an Aſſiſe of Nuſance for 

building an Houſe to the Nuſance of his Mill. 3 Salk. 248. Mich. 9 W. z. 
7 | | 


— 
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CE) Pleadings. 
1. CUIT toa Mill is appendant to the Mill, and in pleading a Leaſe of 
0 the Mill it is ſufficient without mentioning of any Thing in the 
Leaſe ofthe Suit. Arg. 2 Buls. 195. cites 17 E. 3. 66. 
2. In Aſſiſe, the Plaint was of a Mill, and 7 not ſay Water- mill, or 
Wind-mill, and . good. Br. Demand, pl. 18. (bis) cites 21. Aff. 23. 
3. Feme had Title of Dower to a Toft, and pending the Writ, and be- 
fore the Demand made in the fame Writ the 707 is made « Mill; yet che 
Demand ſhall be of a Toft as it was at the time of the Tefte of the Writ ; but it 
it had been made a Mill before the Writ purchaſed, there it ſhould be 
otherwiſe, as it ſeems. Br. Demand, pl. 33. cites 13 H. 4. and Fitzh. tit. 
Dower, 175. 8 7 
For more of Mill, See Diſmes, Nuſances, Mater ⸗courſes and oller 
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2. K 1 Mines. Sh Ne, Ba * A Mine is 
5 | ; 8 | | not properly ſo 
1 2 Err 44 n 28 i called wall it 
Ai Ae e eee eee ut a Vein 
i. 27 4c. I. cap. LN AC Ts chat nothing in the ſaid AGF contained ſhall Opinion — 
3. S. 11, 12. L extend to am Commiſfon or Grant concerning the dig- my Lord 
ring, compounding, or making Allum, or Allom Mines, &. Obe in his 


| A IV. FO Dif 11%. firſt Inſt. 54. 
band Juſtice Twiſden ſaid, that he knew no Reaſon why my Lord Coke's ſingle Opinion ſhould — 
be as good an Authority as Fitzherbert in his Nat. Br. or the Doctor and Student. 2 Mod. 193. Hill. 
29 & 29 Car. 2. in Cafe of Aſtry v. Ballard. 8. P. 3 Keb. 723. in 8. C. ——=fThe Proviſo, con- 
cerning the making of Allom, or Allom-Mines, in this Act needed not, for they belong to the Subject 
in whoſe Ground ſoever the Oar is; and therefore Any Priviledge thereof cannot be granted but in 
the Kings own Ground. 3 Inft, 185 ——=2z Hawk. Pl. C. 234. cap. 79. S. 23. S. P. OR e 


2. A Man opens a Mine in his Land, and digs till he digs under the Soil 
of another; he may follow his Mine there; but if the Owner digs there 
alſo he may ſtop his farther Progreſs; and ſaid to be the Uſe in Cornwall. 
2 Vent. 342. per Wilde J. on a Caſe referred to him by Ld: Bridgman 
42 „ 

3. It was faid by the Solicitor General, that there was a great Dif- 
frence between Pits and Mines; For if a Mine be opened, he that may 
york the Mine is not obliged to purſue the Vein of Ore under Ground; 
bur he may fink Pits in purſuit of it which are neceſſary to come at the 
Oar, and as many as he thinks proper; and Ld. Chancellor ſaid, it had 
been ſo reſolved before Powel J. on great Conſideration, and conſulting 
and examining the "moſt able Miners ; Cafes in Equity in Ed: C. King's 
Time, 79. November 10. 1129. Clavering v. Clavering. 
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(A. 2) Who may dig for Mines, in Reſpect of his Eflate. 


1. JF a Man demiſes Land for Life, or Years, in which is a Coal Mine S. P. Co Litt 
open, the Leſſee may dig in it; For the Mine being o it ſhall be 5+ b.—8. C. 


g rr . Ei Mod. 
intended by his demiſing all the Land that his Intent is as General as his ogy 2 


Demiſe; but if the Mine was not open at the Time of the Demiſe, the Leſſee ingly in Caſc 
by Leaſe of the Land is not impowered to make new Mines; ut in ſuch of Aftry v. 
Cafe if be leaſes his Land and all Mines therein, the Leſſee may dig tor 2 78 
Mines there; reſolved. 5 Rep. 12. Trin. 41 Eliz. C. B. Saunder's Caſe: Lands inf; 

3 537) 5 Nep. 12. 4 Tin. 4I Elz. 0. . Lands in Fee, 

| | | 3 „„ nne 

were Mines unopened, by Deed conveyed the Lands and all Mines, W; aters,Trees Oc. to Truſtees and their Heirs 
tothe Uſe of himſelf for Life, Remainder to the Uſe of B. for Life, Remainder to his firſt &c. Son in Taile 
Male, Remainder over; Upon a Bill brought after A's Death by the Heir of A. to prevent B's opening 
ay Mine, it was urged that the Mines being expreſsly granted with the Lands, it was as ſtrong as 1 
they had been limited to A. for Life, and like Saunder 8 Caſe. 5 Rep. 12. at Lord C. Macclesfield 
contra, and held that B. having only an Eſtate for Life ſubject to Waſt, he ſhall no more open a Mine 
than he ſhall cut down Timber Trees; For both are equally granted by this Deed, and the meaning of 
inſerting Mines, Timber-Trets. and Water was, that all ſhould paſs; but that as the Timber and Mines were 
part of the Inheritance, no one ſhould have P over them but ſuch as bad an Eſtate of Inheritance limited 
* FA 2 5 that Opinion was Lord C King on a Re-hcaring. 2 Wms 's Rep. 240. Mich. 1724. 
Whatheld v. Bewit. . 5 W OS ee e ee 
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2. AQueſtion was, if C/ holler of Inheritance may dig Mines in hisLand? 
The Court ſeemed to think he might; For that otherwiſe Mines there 
ſhould never be opened; as in the Caſe of the Glebe of a Parfon; Sid. 
152, Trin. 15 Car. 2. B. R. in Caſe of Rutland (Lord) v. Gie. - . 
F rt 4 $11 £7 Lo 
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3. Lands in which are Coal- Mines not opened are ſettled upon A. jy Tail 
Remainder to B. for Life, but not without Impeachment of Wa, Re. 
mainder 10 C. in Tail, and A. opened Mines and worked them and died with. 
our Iſſue ; B. the now Tenant tor Life opened the Earth to purſue the old 
Vein of Coals, and C. moved for an Injunction to ſtay the opening the 
Earth in ay new Place; but Ld. C. King chought B. might work al 
Mines which were lawtully opened by the preceding Tenant in Tail, tho 
ſubſequent to the Settlement, and ſo denied the Injunction. 2 Wmg, 
Rep. 388. Mich. 1726. Clavering v. Clavering. 9 HA 

4. If a Perſon breaks up, or even attempts, or threatens to break 10 
Mines which he ought not to 4 that is 858 on for coming into Chancery 
to have an jun ian; per Ld. Chancellor. Barn. Chan. Rep. 497. Paſch, 
1741. in Caſe of Gibſon v. Smith n. 
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9 (B) Paſs. Ii vat ſhall pals by grant of Mines. : 
2 Lev. 185. 1, IT was faid, that when a Man is ſoiſed of Lands wherein there are 
S. C. and the Ants open, and others not open; and a Leaſe is made of theſe Lands 
dear by che in which the Mines are mentioned ; it is no new Doctrine to ſay that the 
Words Land cloſe Mines ſpall not paſs ; Arg. 2 Mod. 123. Hill. 28 & a9 Car. 2. B R 
and Mines, Aſtry V. Ballard. 2 8 
t here being 7 | K 1 
Mines open at the Time of the benz 
2 Jo. 71. 72. S. C. acc. 3 Keb. 


che Mines o * e. and 6 BILE 
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(A) Miſcaſting by the Plaintiff Where 
I. | fo Aunuity Judgment was given Quod recuperet annuum Reditum & 
Arreragia ejuſdem tam ante Impetrationem Brevis quam poſt incurſa, 
que quidem Arreragia in toto ſe Attingunt ad 75 I. and this was a Qlar- 
ter s Annuity more than was incurred ; and this being aſſigned for Error, the 
Court held it not ſo, becauſe the Judgment was perfect without the calt- 
ing up the Arrearages, which is the Office of the Clerk only; and it ap- 
pearing by the Record, how much the Arrears amounted to, (the Day 0! | 
purchaſing the Writ and of the Judgment given being certain) che Miſtake 
was the Default of the Clerk, and 75 rſt Judgment affirmed. D. 55. 
b. pl. - * 35 H. 8. lg han ana V.DREWNS ont 1nd 74 
2. # to pay 12 l. Jury found a Promiſe to pay j J. the Judgi 
was reverſed ; becauſe it is not rhe ſame Aﬀumpfi,” D 5 b. hs 
pi. x7. cites'r> Riz Billingley's Caſe, © TITRE er en nn 
3. Debt; and declared that the Defendant had bargained with him # } 
give him for the Paſturing of every Horſe by the Night 29. and for every 
Ox 14. Halfpenny, and he weth that he had ſtares 70 Horles and 300 
Oxen, Erideo actio accrevit to demand &c, and he demanded more t ban upon 
Bis own ſhewing it appeared he ſhould have; For the number of the Horſes 
and Oxen did not amount to the Sum of which he had counted; and this 
was alledged in Arreſt of Judgment after Verdict found for the Plain. 


tiff; 
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77; bur Judgment was given for the Plaintiff notwithſtanding, Cro. E. 


ed by award of the Court. Cro. E. 22. Mich. 25 Eliz. C. B. cited in 84 of 51.64 


8d. the ſeve- 

More's Caſe per Fenner as Anſlow's Caſe. | ral Sums in 
N | Lv | the Count do 
amount to the Sum demanded ; upon Error aſſigned was Reverſed. Mo. 298. Paſch. 21 


Het. 119. Mich. 4 Car. C. B. Calthrop v. Allen. 


— * * 


5. In Heir in a Baſe Court the Plaint was H 61. 144. 2. and declar- And it ſeems 
ed that the Money. grew due by 2 ſeveral Contracts, wiz. ſo much for the chat there is 


one and ſo much for the other, and which was more by 3 d. than contained in een "fry 


the Plaim; the Detendant pleaded as to 61. 145. 2d. Nil debet Sc. and it Plaint (for 
was found for the Plaintiff, and Fudgment, that the Plaintiff” recover prout the Purpoſe) 
nirravit, Error was brought and this Matter affigned, for that the Judg- us, 2 ang 
ment is to recover 34, more than was found by we ary to be due; and * ara- 


ho? the Defendant pleaded only to the Sum contained in the Plainr, yer for 101. for | 


the Iſſue and Trial thould be ot the Sum ſpecified in the Declaration; and an Horſe and 
Fenner and Velverton J. thought it to be clearly Error. Yelv. 5. Trin. 5 . for an- 
Eliz. B. R. Cru ot her Contract, 
a4 Eliz. B. R. Crumpton v. Smith. 1 r 
dant pleads to 
ile 101. Nil debet, and not hing to the other, ard it is found accordingly; yet this is good; For the 51. in the 
Declaration js Surpluſage; uſe the Plaint was anſwered in Toto with the principal Contract laid 
in the Declaration, viz. the Horſe ; whereas in the principal Caſe here the Monies mentioned in the De- 
claration 4s; upon ſeveral Contracts and neither of the Contracts alone and by it Jef amounting to the Sum ſpe- 
og in the aint, every Part of the Declaration is made material, and ſo being found ſhort by the Verdict, 
e Jo given thereupon ſeems to be Erroneous ; per Fenner and Yelverton ]. 1 Gaudy non 
multum impugnavit. Ibid Noy. 44. 8. C. by Name of Crompton v. Smith, ſays it was held 
Error, but becauſe ĩt was of ſo. mall a Matter as 34. the Cqurt afterwards propoynded a Compoſition, 
to which the Parties agreed; and the Book ſays, Note D. 55. [which ſee ſupra pl. 1.] and the Dif- 
_ ; OO the Declaration and Judgment were good, and the caſting up of that after was the 
or the Cler | | 


6. An Action on the Caſe againft an Executor on the Aſſumpſit of the * For the 
Teſtator for ſeveral Wares ot ſeveral Values expreſſed, quæ in toto at- Miſcaſti 


tingunt, and miſtakes the Sum total, and makes it leſs than the Particulars, #7 — 


and Aſlumpſit to pay this; yer well, tor it is leſs, and it is che & Fault of prejudice, 
the Clerk; otherwiſe as it ſeem d to ſome where the Sum is made greater <ſpecially 
than the Particulars amount to, and Aſſumpſit to pay the faid greater Sum, gebn it 
it vitium Clerici be the Reaſon of the ald udgment. Jenk. 3 18 pl. 13. 8 


cies + 8 Jac. Sport 8 Cale, and 8 Jac. Aderton's Caſe and ſays Cro. Ci]. 365 
247. is not well printode. £433 | Sporc v. 


Hp => | | _ Prury.—. 
In Caſe on Aſſumpſit, it was over caſt 3 l. and on Error brought it was amended. 1 Buls. 171. Armitage 
Diſon.—Ibid. cites Gaughton's Caſe to the fame Purpoſe ——-3 Buls. 156. cites S. P. reſolved at 
derſeant's Inn —— Roll. R. $35. s that the S. P. was ſo vg . | „ | 

It ſhould be (18) and is C 1 569. Paſch. 18 Jac. in the 9 Chamber, Sparc v. Drury. 
The Miſcaſting is under the Sum oy the Plaintiff in his Declaration and Judgment reverſed ; but it 
Faw Now, this was upon the firſt Motion without further Adyiſement, Cro. J. 247. Trin. 8 Jac. 

erton v. Dunftar. | = | N 

There is a Diverſity, where the Plaintiff frames his Declaration counting to an Aoeconnt of particular 
dums taken by himſelf, and where ir is by the Parties euhich afſume to pa for e ſexeral Commodities de- 
livered Quæ in toto ſe attingunt to ſo much wherein the Miſtake is, if it be by ef any himſelf and there 
15 more caſt up in the laſt Teal than in the former, this is not Idem, nor yet amendable; but otherwiſe 
it is where the ſame is done by the Party tubich Aſſumes ; per Flemi Ch. J. 1 Bulk 180. Busby v. 

derton. ——Noy. $8. Kitely v. n to deliver 20 Pound of Cummin and Alledges 

breach in not delivery of 21, it is ill being apparently or more than he ought to have. Jenk. 288 pl. 22. 


9. A. ſells B. as many Ou as accord 0 ling to the Rate of 10 f. 6 Pl per For de Mi- 
Quarter comes to $201. r- Quarters and 6 Buthels comes to 52 J. and * 
'bree Farthings: over ; and it is not poſſible in eſfect to order che Meaſure jenk. 26. 


lo a to hit juſt the Sum, (as the odd Hours in 4 Ver are nor aecaunted pl. 22. S. C. 
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—Noy. 44, in the Year) and fo becauſe the Account was ſo nite and the odds ſo triftin | 

$5: Ns the Judgment was given for B. the Plaintiff. Hob. 88. Hill. 1x Jac. Lat” 

Crompton v Tomlinſon. | | | v4? | 

'Smith, 8. In Aſimp/t the Plaintiff counted, that in Confoderation he ſhould hi 

divers Cloths into ſeveral Colours, and named ſo many ſeverally, as amount 

in all to be 60. The Defendant promiſed to pay him ſo much for the Dying | 

every ſeveral Cloth, and avers that he did accordingly dye the ſaid Cheths, 4. 

mounting in all to 59. (Whereas in tact they were 60 as above) and thu 

the Money came to 19 1, It was adjudged tor the Plaintiff, and was aſſigned 

for Error, that it appeared he ſhould have dyed 60,and dyed but 59, and 

ſo the 19 J. not due. But Judgment was affirmed ; For it was firft averrd 

that he dyed all, which: appeared before to be 60, ſo that the other wi; 

only a miſ-ſumming.. Hob. 89. Trin. 12 Jac. Rot. 1599. in the Exche- 

auer Chamber. Bayle v. Girl. n Th 

1 Roll. R. 9. Covenant for payment of Rent of 201. per Annum for four Years and 

535: Hill. @ half; and for Non: payment of 110. according to the ſaid Covenant the 

8 Harrer Action is brought Adjudged good, and affirmed in Error: For in Ce. 

nant Damages only are to be recovered ; and this Surplus in miſcomputing 

3 Buls. ſhall be abated: It is otherwiſe in * Debt for Rent, where more is demand- 

e org ed than is due; for in this Caſe the Debt demanded only is to be reco- 
es. vered. Jenk. 324. pl. 38. cites Mich. 13 Jac. B. R. Furrer v. Snelling, 

NS «nt Hob. 89. Bayle v. Bird. * 2 Lev. 4. Hulm v. Sanders. | 


ho 4 
U 


But where 10. Where an Action is grounded on a Specialty or a Contract 2 Sum 
the Certainty certain or a Statute which gives a certain Sum for a Penalty, he muſt“ 
of che De- not vary from the Sum. But when the Demand is of no certain Sum, his | 


eee varying from the firſt Sum is not material; For he ſhall not recover ac- 


from Matter cording to his Demand in the Declaration, but according to the Verdid. 
2 W e Cro. J. 498. Mich. 16 Jac. B. R. Pemberton v. Shelton. 

s the Dee | 171 574.4 
or Contract, which the Deed or Contract refers to, there the Variance will not vitiate. Farr. 88. 
Gripps v. Ingledon. | 43 50: 

* S. P. without any Matter dehors to help it. Farr. 88. Grips v. Ingledew. Becauſe if he does 
he may r. Aion for the very Sum, and ſo the Defendant ſhall be twice charged; per Montague 
Ch. J. 2 Roll R. 55. S. C. | n | | Fr ty 

+ z Roll R. 54. S. C. and ſays it was on the Statute of 2 E. 6. of Tithes. 101 


11. In an Information for Recuſancy the Demand was of leſs than accord- 
ing to the Statute it amounted to, yet the Plaintiff had judgment. 2 
Roll R. 90. Paſch. 17 Jac. B. R. Sir Geo. Curſon's Caſe. e 


Lat. 175. 12. Plaintiff declares on a Sale of ſeveral Parcels of Tobacco, viz. fir 


one Parcel 51. and for another 31. 2 5. 6d. Ec. and concludes Que G. 
in toto ſe attingunt to 55 l. which on a Computation is 4% than the Parti- 
culars ; Per Jones and Whitlock J. only preſent, the Count is good; For 
there is a particular Promiſe for every Parcel, and the ſumming up the 
- Particulars, is only Surpluſage and Officiouſneſs of the Clerk, and ſo 
Judgment was affirmed. Poph. 209. Hill. 2 Car. Riſley v. Haines. 

13. In Aſump/it for 11 l. the Plaintiff counts pro diverſis Denariorum Sum. 
mis lent at ſeveral Times; the Jury found theDetendant indebted but in 10 / 
yet the Plaintiff had Judgment, and ſhall be barr'd for the Reſidue; For 
ö it is for diverſe N but it had been otherwiſe if it was of ons in- 
2 D. 219. b. Marg. pl. 11. cites 3 Car. in Scacc. Walton). 
1 | 55 my 3 | 

14. In Caſe by A. againſt B. the Count was, that B. was indebted to C 
in 431. 15s. for c. which he promis'd ro pay him, and that C. was in- 
debted to. A. and became Bankrupt, and that the Commiſſioners did aſſign ! he 
Debts of C. in quadam Schedula containing the ſaid Debt of 431.15 B. 
pleaded that he made no ſuch Promiſe to C. The Verdict found that B. 
<vas indebted to C. in 411. IS. which be promiſed to pay, and that the Commiſ- 
fioners aſſigned the Debts of C in quadam Schedula containing the aforeſaid 
Sum of 437. 1 5s. to the Plaintiff, Reſolved that this is the ſame From: | 


S C 


Miſcaſting. 405 
ind if C. himſelf had brought the Action, he ſhould have recovered upon 
chis Verdict, and A. now itands in his Place. And 2. The Aſſignment is 
not in queſtion ; For the Iſſue and the Verdict are concluded ro the Pro- 
miſe, and ſo that which they find touching the Aſſignment is not material; 
However the Aſſignment is not laid to be of ſuch a Sum, as by that Name, 
vor then it would have been a Queſtion, W hether good or not; And the 
Court inclined that it would have been good. But the Aſſignment is laid 
to be of the Debts of C. mentioned in a Schedule, containing 431. 15. and 
ind ſo it was found by the Jury, and therefore the Court thall intend it to 
be in ſuch a Manner, as that the Delt of 411. 1 5. might well paſs thereby. 
4nd after much Debate 3 was given for the Plaintiff. All. 28. 
Mich. 23 Car. B. R. Baker v. Edmonds. 

15. If an Action be on the Contract it ſelf &c. there if the Party miſ- 
takes the Sum agreed upon, he fails in his Action; But if he brings his 
Action upon the N Law, which ariſes from the Debt, there, tho' he 
miſtake in the Sum, he ſhall recover; and ſo hath it been adjudged. Allen 
29. Mich. 23 Car. B. R. in Caſe of Baker v. Edmonds. 

16. An Action was brought upon an Indeb. Aff. for 190 Weathers fold by 
the Plaintiff to rhe Defendant at 18 5. a Sheep, which in all amounts to 
190]. Iſſue was joined and a Verdict for rhe Plaintiff, The Declaration 
was held repugnant, and Judgment that Nil capiat per Breve. Sti. 214. 
paſch. 1649. Bolton v. Wills. NF 
17. It the Damages given by the Fury are not more than the Plaintiff Lev. 58. 
has laid in his Declaration, the Miſcaſting is nothing. Sti. 341. Mich. Hunt v. 


Hurle wood. 
1652. B. R. Watts v. Lowth. II. 


bed R. 126. 
2 Lev.. 99. Vanaſton v. Mackarley. 


Griffin's Caſe. 


18. In an Avowry” for Rent, if it appears by the ſhewing of the Party Hob. 164. 
himſelf, that Part is not yet due, yet the Avowry is good for the Reti- ee 4 
due, and ſhall not abate for the Whole. Arg. Saund. 286. Trin. 21 Car. found ſo by 
2, cites 11 Rep.. . . . Godtrey's Caſe. er RS RN? Verdict, in 

12 | 1 Caſe of Colt 
1. Glover If the Quantity of the Rent be equal and agreed in pleading, and the Variance be only 
upon Part Arrear, there tho' the Avowant avows for more than is in Arrear, yet he ſhall have Return 
for ſo much as is Arrear. Otherwiſe where the Parties differ upon the Quantity of the Rent, and it 
appears that he is intitled but to two Parts of which he avows for, and not to all it is otherwiſe. Mo. 
281. Battey v. Trevilian. cited Saund. 286. in Caſe of Duppa Executor of Baskervil v. Mayo. 


19. Bond for Delivery of 35000 Tiles, to the Value of 1441. at 15 5. 6 d. 
fer 1000, where it ſhould have been 135000. Penalty of the Bond was 

288 J. The Intent was to pay a Debt ot 144“. in Tiles ar 155. 69. per 

1000. Beſides by this Miſtake the Condition 1s impoſſible, ſo Utraque 

Via tis with the Plaintiff, and Judgment accordingly. 2 Show. 15. Trin. 

30 Car. 2. B. R. Holmes v. Ivy. | EEE 

20. In Debt of Rent the Plaintiff declared for 100 J. due for ſo many * Farr. 88. 
Years, and it appeared upon caſting up the Sums, that he had declar'd tor Sh _ in 
. too much, yet the Court was of Opinion that he might recover for the Grips v. 


Reſidue. 5 Mod. 215. Paſch. 8 W. 3 Thwaites's Caſe. 8 edew. — 
ON] | | | ty. 175. 
Barker v. Pomeroy. S. P.— Farr. 91. per Holt Ch. J. S. P. in Caſe of Grips v. inglede w. 


21. The Difference is between a Debt ariſing 7 Deed, but referring to 
ſomething Dehors, and a Debt ſtated in the Deed itſelf. In the firſt Caſe 
the Plaintiff by remitting of his Demand ſets all right, but other wiſe in 
the laſt. Farr. 87. Mich. 1 Ann. B. R. Grips v. Ingledew. 


[ See for more of Miſcaſting in general, Trial (C. g.) pl. 1. to 8.1 


and other proper Titles. 


5 L | * Miſnoſmer. 
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* The Law * Miſnofmer. 
does not fa- | 

tour Advan- | 

tages of Miſ- + | 1 1 . ted 6 


noſmer any 
further than 


ee Mat is Miſnoſmer in Particular in Chriſtian and 
Surnames, Idem Sonantta. 


a ——— — 


requires, 
neither in 
— 428 1. + 72 and Gytian is not one and the fame Name; quære. Br. Mic: 
bated, and | noſmer, pl. 44. cites 26 Aſſ. 16. 
new pur- | T8 
chaſed in their Room, nor . cipally in Grants or other Conveyances, in which Caſe the Part; | 
Remedy to have new. 6 ep. 64. b. in Sir Moyle Finch's Caſe- 1 rty has no 
** The Names of Men at this Day are only Sounds for Diſtinction ſake, tho* they perhaps originally im. 
rted ſomething more, as ſome natural Qualiries, Features, or Relations; but now there is no other 
ſe of them, but to mark out the Families, or Individuals we ſpeak of, and to difference them from 
all others. G. Hift. C. B. 18 1. cap. 17. : | 5 
+ But where Debt upon Bond was brought againſt J. by the Name of Jacob, and he pleaded, that he 
was called and known by the Name of Faaceb, and not Jacob, it was over-ruled. 1 Mod. 107. Paſch, 
26 Car. 2. B. R. Jacob Aboab's Caſe. I, 


8. P. 3 Bulſ. 2. In Debt the Obligation was * Bax/ter with an S. and the Writ Bax- 


121.in Caſe ter without an F. and Exception was taken, & non Allocatur; For it | 


of Jones 


Sten. bears one and the ſame Sound; quod nota, Br. Miſnoſmer, pl. 18. cites 


3 H. 4. 4. | | 
3, bs audi Querela the Writ was V. Langwhet, and the [ndenture 
of Defeaſance upon which &c. was Langawhat, aud therefore ill; but it 
was amended by the Statute. And per Portman, Dokawra for Dekawra, 
ſhall abate the Writ. Br. Miſnoſmer, pl. 32. cites 2i H. 6. J. 
Br. Miſnoſ- 4. Burgeles for Burges was held good in a Releaſe by him, the Defen- 
mer, pl.36. dant pleading that Burges by the Name of Burgeles releafed Gee. Br. 
| " Faits, pl. 34. cites 22 H. 6. 48. 


5. Strayte and $Strete are not all one. Br. Miſnoſmer, pl. 48. cites 5 E. 


4. 57. per Cur. | 50 SENS bac 
6. In Treſpaſs, a Man outlawed by Name of F. Stek and taken by Ca- 
wy Utlagatum ſaid that his Name is J. Stekes, and not J. Stek, and 
ad Sci. Fa. againſt the Plaintiff, who faid, that known by the one Name 
| and by the other &c. Br. Miſnoſmer, pl. 58. cites 14 E. 4.6. 
Br. Miſfnof. 7. Note, that where the Original was Senjohn without a T. and the Ex- 


mer, "pt. 68. gem was Sayntjobn with a V. and T. therefore the Outlawry was reverſed; | 
; or there is as much Difference as between Hereford and Hertford. Br. 


Miſnoſmer, pl. 80. cites 2 R. 3. 13. | e 
8. Forſter and Fofter is no Error in a Fine. Cro. J. yy. E. of Rutland 
v. Forſter, —So Sarmize for Sarmin will not vitiate a Bond for the Va 

riance, 3 Lev. 68. Gull v. Sarmin. 

So of Maurs 9. It was aſſigned for Error, that one Baskervi/l was returned upon 3 
and Moore, Venire Facias, and the Name of Basker/e/d was upon the Diſtringas; For 
_ * 1 Field is Campus, and Vill is Locus Ubi ſunt multa Habitacula; and all the 
and Zlein. Judges held clearly that it was Error. But Mountague Ch. F. thought 
Cited 2 Roll. that they were not ſ#veral Names, but only a Name differits in the Sound, 
R. 168. as Stoke and Stoakes, Hajftin and Haſtings. 2 Roll R. 168. Prin. 18 Jac. B. 

R. in Caſe of Macduncon v. Stafford, 9" oo _— on 
So of Hare- 1o. In an Action upon the Caſe for malitious Proſecution upon an In. 
Free and diétment one of the Jurors Names in the Declaration was Lancer, and 
Contra where in the Record it was Lancaſter; and ruled no Variance, tho? of different 


in the Ve. Sound, but ſhall be intended the ſame Record. Contra Mainard, who was 


Juror was 


nire Facias a for the Defendant. All. 91. Mich. 24 Car. B. R. Anon. 


named 


r «a. 


Miſnoſmer. * 


Sift, — in the Diſtringas & Jurati named Swiſt; For where there is an (8) for an (F) it i; 
ar FE For they have not the like Pronunciation. 3 Bulſ. 121. Mich. 13 Jac. Jones v. 2 8 


11. Nunne and Nonne are Words of the ſame Sound; per Cur. 2. Jo. & of Segear 
219. Trin. 34 Car. 2. B. R. Nonne v. Maxey. 2 . 


ich. 14 Jac. B. R. Brunger v. Segar 95 Biter affe and Bickerfaffe. 1 Vent. 73. Paſch. 22 Car. 
'B R. fer v. Lee. 6, pin and Clep ſton; So Boſon and F per Velverton J. Bulſ. 8. 


12. There is a ſubſtantial Variance in Sound, Original and common 
Uſe, that is not amendable. As if a Man declared againſt J. S. and Ag- 
nes his Wife, and the Record of Niſi prius is Anne his Wife; this is a 
material Variance, and not amendable. G. Hift. C. B. 177, cap. 17. 


0 OY 5 wal 


Anm 


(A. 2) What is. By altering the Name into another 
Language. 


1. A Sſiiſe hy an Infant by Name of 7h. Filius Fohannis Hum. in La- 
A tin; the Defendant ſaid that the Plaintiff was a Baſtard, and if 
c. Nul tort; and it was found that he was a Baſtard, and was ſeiſed and 
diſſeiſed, and that he is known by the Name ſupra ; And becauſe he does not 1 
dann as Heir, it ſuffices to name him by the Name by which he is known, U 
and alſo he was an Infant, in whom ſhall not be adjudged Miſpriſion, | 
wheretore he recovered the Land and Damages; quod nota. Br. Noſme, 1 
pl. 39. cites 35 Aff. 13, | | e 

2. Præcipe quod Reddat verſus Fohannem Filium R. at Z. the other 
ſaid that Fobhn is a Baſtard, Judgment of the Writ; Finch faid, he is 
known by this Name; Per Thorp, it he be a Baſtard, yet he is Son, and 
awarded the Writ good; quod nota z and yer he was named J. filius R. 
in Latin, but if it was in Engliſh, it may be taken for a Surname; For 
per Kirton, where it is in Latin, he ſhall not ſay that Knows by this Name 
ly; Thorpe contra, by Award. Br. Miſno mer, pl. 39. cites 39 E. 3. 24. 

3. In Debt, if the Name of the Defendant be . Fitzwilliam, and the g. Brief pl: 
Writ is Præcipe Fohanni filio Wilhelmi, it is a good Plea to the Writ that 468. cites A 
his Father's Name was Roger; For Fitzwilliam is a Surname, but Filius & fl. 67. 
Wilhelmi is the proper Name of the Father; note the Diverſity ; For the cites 44 E. ;. 
Tranilation of the Name from the Vulgar Language into Latin will al- 
ter the Matter. Br. Miſnoſmer, pl. 12, eites 40 E. 3. 22. 

4. If there are to Engliſh Names that are © pan arid one Latin Name 
for them both, this makes no Alteration in the A; as Famts and J- 

6 are two Engliſh Natnes, and for them there is one Latin Word, ziz. 
Jacobus ; A Direction to Jacob. Vice Com. the Return was Reſpond' Ja- 
cob'; and well enough. G. Hiſt. C. B. 147. cap. 17. 8 d 

5. A Writ was (ad reſpondendum F. S. & Fidei Uxori Has ) and the De- 
lendant pleaded in Abatement of the Wrir, becauſe the Name of the W ite 
was (Faith) in Engliſh, therefore they pretended that it ſhould be {Fidei, ] 

Rodes faid he knew a Wite called (Troth) in 18808 and ſhe was 
called (Trothia) in Latin, and it was good. And all the Court adjudged 
this Writ good here. Goldsb. 86. pl. 10. Paſch. zo Eliz. Anon. 
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(B) What is. By Or tons. 
. * King licenſed N. to found a Provoſt of a Chauntery, which 
ſhall be called Propgft of rhe Chauntery of C. and after the King a 


implead 
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| impleaded by Name of Provo of the Houſe of C. and for this Miſnotny, © 


the Quare Impedit abated, tho it was averred for the King that it Was 


| known by this Name. Br. Miſnomer, Bl 24. cites 38 E. 3. 14. 


2. Writ was brought againſt Prioreſs of Newark of PD. and was abated 
becauſe it was not Prioreſs of the Houſe of Newark ; Quod Nora Bene. Br 
Miſnomer, pl. 25. cites 38 E. 3. 28. „ en 

3. Præcipe quod reddat was againſt Mich. of Tryage, and Protection 
for Quia Moratur' was ſhewn forth for Mich. Tryage without (of) and for 
the Variance it was diſallowed by Award. And per Thirning, Culpepper 
and Hill, Juſtices M. of T. and M. Z. cannot be intended one and the Kr 
Per/on ; Contra Hanke, but it was adjudged ut ſupra againſt Hanke. Nota 
Br. Miſnomer, pl. 22. cites 11 H. 4. 70. eas, ; 


* 


(B. 2) Difference between Miſnoſmer i» Grants, Obliga- 
tions &c. and judicial Proceedings. 


1. IN Conveyances in Fines or Feoff ments, the Change of the real Chriſ. 
tian Name into another, Name does not avoid it; For there is 30 ap- 
parent Miftake of the Clerk, and Charters receive a benign Interpretation, 
and moſt againit the Grantor. G. Hiſt. C. B. 196, 177. cap. 17. 
2. If wo Names are in original Derivation the ſame, and are taken pro- 
miſcaouſly to be the ſame in common Uſe, tho they differ in Sound, yet there 
is no Variance; As Piers Griffith brought an Audita Ne and Out lau- 
2 pleaded by the Name of Peter Griffith, and allowed. G. Hitt. C. 
- 197; 0 1. | Eons Fenn RR. 
Mol ies 250 follow that what will be ſufficient to amount to a De- 
ſcriptio Perſonæ, to enable a Man to take by will be ſufficient for him to ſue | 
by. Per Eyre and Powis Junior, J. 10 Mod. 208. Hill. 12 Ann. B. R. in 
ou of Cambridge Univerſity v. Archbiſhop of York. —Als. Vavaſor . 
Crofts. 


Le 


rr 
O0) Oer 3 | 
„„ (C) Pleadings. 


1. A SSISE again/t fulian, the Defendant pleaded a Feoffment by Deed by 
U the Anceftor to the Defendant by Name of Gylian; and it was held 
that he ought to plead by the Name contained in the Deed ; for 12 and 

2 is not one and the ſame Name. Quere. Br. Miſnomer, pl. 44. cites 
26. Al. 16. 5 42 ER | 
2. Note per Kirton, that if Action be taken againſt V. Z. he cannot ſay 
that his Name is R. Z. Judgment of the Writ ; For it cannot be intended 
the ſame Perſon; and Judgment given againſt W. T. ſhall not bind R. T. 

Br. Miſnomer, pl. 11. cites 4o E. 3. 3. INTE Es 8 

3. Treſpaſs againſt F. T. Prior of N. and one came in proper Perſon, and 
ſaid that he is Prior of NM. and that his Name is Z. D. and not F. T. Judg- * 
ment of the Writ, and the Plaintiff ſaid that . J. was Abbot the Day 
the Writ purchaſed, & non allocatur, without ſaying, and yet is; and the 
other that he is Not Abbor, Priſt; And if he was Abbot the Day of the Writ, 

and depoſed after, this ought to be ſhewn ex parte Querentis. Per Newton, 
Ch. J. Br. Miſnomer, pl. 35. cites 22 H.6. 45. 
And yet the 4. Scire Facias againſt R. and Ann his Feme, and he and his Feme came 
Baron ſhall in proper Perſon, and ſaid that you have here R. L. and Agnes his Feme, in 


25 or proper Perſon, which Agnes was warned by Name of Anne, and 1s named 


Jo he did, Anne in the Scire Facias, and demanded Fudgment of the Writ ; F 1 = 


2 


Name is Agnes and not Anne, and it is a good Plea by them for the Feme, and ſaid that 


ind if it be found it goes to all. Br. Miſnomer, pl. 8. cites 33 H. 6. 22. e bad no- 
| 1 | thing in the 


nd a good Plea per Cur. Quod Nota. good Caſe. Ibid. 
5. In Qua. Imp. for the Church of 7aunton, Defendant pleaded a Fine 
of Tivertaunton ; Per Frowike Ch. J. Defendant need not aver them to be 
il one, unleſs the Names in the Fine and in the Action were clear con- 
rary. Kelw. 49. b. P. 18 H. J. pl. . 85 

6. Debt againſt F. S. Executor of the Teſtament of F. N. and upon the 
Cupias the Defendant came in Gratis, and ſaid, that where he is named F. S. 
his Name is R. S. Per Edgar he ſhall not have the Plea; for J. S. and 
R. S. cannot be intended one and the ſame Perſon, and the Sheriff can- 
not take the one for the other, and ſo no Damage to him. Bur Frowike 
and Vaviſor contra, and that he may have the Plea for the Miſchief of 
Outlawry, and there is perfect Conuſalic here that he is the ſame Perſon, be- 
cauſe he is named Executor of F. N. Quære. Br. Miſnomer, pl. 40. cites 
21 H. J. 8. > 3 | 
7. Obligation by John Cozen, and the Acquittance is John Couſin, it is 
not good; without Averment that he is known by the one Name and 
the other. And. 212. in Caſe of Mariot v. Maſcall. * 
8. Debt; and Counts quod cum predia” Jacobus per Nomen Fohannis 
Vinlow ſuch a Day and Year, per quoddam Scriptum ſuum Obligatorium 
concefſit &c. Detendant demanded Oyer &c. by which it appeared that 
Defendant, by the Name of ohn Winlow fecit Scriptum &c. And the 
Condition was, If Fames Winlow paid &c. W hereupon Defendant de- 
murred &c. and per tor. Cur. the Action lay not; for John cannot be James. 
Cro. E. 897. Field v. James Winlow. als. dict John Winlow. 
9. If the Plea be f an Acre, and the Deed of a Manor, it is well; For 
the Acre may be Parcel of the Manor. Jen 170. pl. 33: 8 

10. The ſafe Method of pleading, where there is a Variance between 
the Plea and the Deed, is to plead that the Land in the Plaint was con- 
vey'd by the Name expreſſed in the Deed. And fo in all Cafes where there 
is 10 Repugnancy between the Deed and the Plea; unleſs in a Caſe which 
cannot ſtand with Law. Jenk. 1/0. pl. 333. i 2 
11. Aſſumpſit againſt Fermin. Detendant pleads his Name is Fermy, The Plead- 
abſque hoc, that it is Jermin. Per Cur. it is a material Variance, but ing was thus, 
cured by Defendant's Appearance; but Defendant ought to plead quod Fermy, ou ug 
u implacitatus eſt per Nomen Fermin, dicit, that his Name is Jermy. S0 /n Germys 
de was, quod Reſp. ouſter, Cumb. 188. Hill. 3 W. &X M. Tallent v. ſermy. (with X ; 
fendit &c. & dicit, that bis Name is Germy, & non Germyn prout c. Carth. 207. Tallant N Gori , 


12. The Defendant pleads, that he was baptized by the Name of Mi- 
cha, and not Michael; the Plaintiff replies, that he is known as well 
by the Name of Michael as Micha. The Defendant demurs, becauſe he 
ought to have traverſed that he was baptized, and not that he was known 
by one Name and the other; for a Man cannot have two Chriftian Names. 
And judgment was given for the Defendant. L. P. R. 5. cites Paſch. 7 


13. The Declaration muſt be 9 the Name in the Obligation with an A. - ban udg- 
lias of the real Name; For the aration, as it is faid, muſt ſhew the 25 5 Trin 


Cauſe of Complaint, as it is; therefore it muſt in all Things ſollow the 10 fac Sarcy 
Obligation, and rhe Intent of the Alias is only 0 ſhew he has been diffe- v. Whemp- 
rently called from the Name in the Obligation; and therefore t if a Man e . 
oblige himſelf by the Name of J. S. Elq;, and afterwards he is made a 7/2. P* 9: 
Knight, the Plaintiff cannot declare agaipſt J. S. Knight, alias J. S. Sbotbolt.— 
Eq; G. Hiſt. C. B. 179. cap. 17. "Wie r ene 

* Wet | RY ar Fern Sy pn i ay Yn ney] 
in a Bond, the Writ muſt be brought againſt him by the ſame Name as in the Bond. R. S. L. 7. Cites 
er 279. + Bulſ. 216, per Fan J. in Caſe of Saxey v. Whempſon. 


1 
33 


| 5M CC. 2) Plead- 


Land zut in Rigbt Cee his Wife who is now alive not named in the Writ. Judgment of the Writ. 
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410 - Miſnoſmer. 


(C. 2) Pleadings. In what Caſes it 18. 4 good Peg. 


3 Man may plead Miſnoſmer of his Name of Baptiſm in every Cal 
Pots bo 3 \ except in Caſe of Felony ; For in Felony he ſhall anſwer to the 
dited by a Felony 3 per Rolfe; Quod non Negatur. Br. Miſnoſmer, pl. 6. cites; 
wrong Chriſ- H. 6. 22. and 26. | | W Ng 


At Common x, 


tian Name, | ++ 29 gb t- 13.0% 
yet he ſhall not plead Miſnoſtqer to the Felony; For the Indiffment is ſworn-againſt the Party jreſy; 
and appearing to their View, and ſo no Injury by the Miſnoſmer, as might be where the Party appears 
by Attorney; and Felons | es go by no certain Name, and have no fixed Habitation; and there. 
fore this is altered by the Statut of Additions. G. Hiſt. C. B. 175. cap. 17. | 

The Plea of Miſnoſmer was ai'owed in Abatement to an /ngiftment of Murder. Carth. 297. Hil, 
W. & M. the Lord Banbury's \:afe. | | 5 


1 


But in 4>- 2. If the Tagquejs he taken upon Miſnoſmer of the Party who is died, 


3 


peal he may and find it; upon ſuc.» Manner of Verdict the Party ſhall not have Con. 
8 . quære of this Miſnoſmer; For it is ſaid 3 H. 6. 26. That he hal 
this by Rolf not plead Miſnoſmer, bat Not Guilty, and the Inqueſt ſhall inquire if he 
_— __ be the ſame Perſon or not. Br. Conſpiracy, pl. 2. cites 33 H. 6. [1] ad 
n r $4 12 0-9 41%" IO ISS af ; 

Ibid. 3. Ir ſhall not be a Plea where the Aion is founded u 


| ot. ere che Ai 1 p Yecialty; 
Contra where it is upon Matter in Fact. Br. Miſnoſmer, p 


57. 


F 1 — 4 a. Ad 


h Fee 2 ahi 


5 Sſiſe againſt Iſabel ; it was taken a good Plea, up fe had to name 
| Elizabeth and not Iſabel, Judgment of the Writ; but it is doubt- 
ed, whether a Bailiff ſhall plead ſuch Plea in Aſſiſe, or Attorney; But the 
Far himſelf in Perſon may clearly. Br, Miſnoſmer, pl. 43. cites 20 
| Aſſ. 61. | nd ES Wane rg 
8. P. Br. 2. Treſpaſs againſt F. S. and A. it is a good Plea for A. to ſay that ſbe is 
Miſnoſmer, the Feme of F. S. not named Feme ; Judgment of the Writ, _ Br. Brief, pl. 
pls . 77 56. cites 42 E. 3. 23. | | 1 
S. ſhall not have ſuch Plea. 3 U 1 e isbnatsC 4; | 
S. P. tho“ 3. So where it is brought again/# . S. and A. his Feme, A. may ſay thit 
52 are one ſhe is not the Feme of 7. K Judgment of the Writ; bur J. « ſhall not have 
ok oe” Rey: the Plea, 75 tot. Cur. And the Reaſon ſeems to be 1naſmuch as in- 
64. b. in Sir ſhall plead Miſnoſmer, but the Party himſelf. Br. Brief, pl. 56. cites 4: 
Moyle E. z. 23. 79 5 f 2 0 nnn "IK 
2 red 4 * 22 SY ud 1 Ye E-7 4 8 K C's 1 mY 
t againſt two Executors, the one cannot ſnoſmer of hi ion in this Actim, un 
in an Ain Leal Br. Minor, pl. 59. cites 14 x 6.3.- wm. kh 70 in this Acton, that the 


Teftator made him and one J. N. (naming his Companion by his right Name) bis Executors, which J. N 
is alive not named in the Writ, Judgment of the Writ. Ibid Or in Præcipe quod Reddat again} 
two, and the one is miſnamed, the other cannot plead Miſnoſmer of him, but may Ys that be holds jun) 
with one ſuch &c. of the Gift of A. B. not named in the Writ &c. 2 of the Writ &c. Ibid 
8. P. Br. Miſnoſmer, pl. 13. Cites S. C. —  P. Br. Aſſiſe, pl. 306. Cites 29 Aſſ. 70.—8 P. Br. 
Treſpaſs, pl. 37. cites 35 H. 6. 50, 2. Br. Miſnoſmer, pl 10. cites 8 C. 8. P. Br. Miſnoſmer, 
I. 63. cites 29 Aſſ. 70. and 20 H. 6. 30.——Lutw. 36. Mich. 9 W. 3. C. B. Shovel v. Evance.— 
if two are join'd in a Writ, the one ſhall not plead Miſnoſmer of the other 6 Rep! 64. b. cites 1g 6 
3. b. and ſays the Reaſon is, That Miſnoſmers are not favour'd in Law. to have Advantages taken of 
them, in Deteſtation of nice and dilatory Exceptions. ee eee 


Attorney may Debt againſt F. H. of D. the Defendant ſaid by Attorney, that there 
1 is Þ. in H. and D. in F. and- none without Addition. And per Chaunt. 
Attorney may well plead this 7 For it is not Parcel of the Name o his 


ges the Name | | 
DEE Meafer ; by which the other ſaid, that there is a Vill of D. 2 
| 2 . 1131 n F „ Wl J 


Miſnoſmer. — 8 


County without Addition, Priſt; and the other e contra. Br. Miſnoſmer, of bis Maſter, 
pl. 76. cites 10 H. 6. 26. | and n 


: PRIN contrary to 
his Warrant. Br. Miſnoſmer, pl. 62. cites 2 H. 6. 10. 11. 


5. Debt againſt a Feme; at the Exigent, ſhe render d herſelf, and the She- 
riff returned quod reddidit ſe ; and upon this ſhe came, and ſaid, Tou have 
here F. who was the Feme 4 R. F. who is ſued by the Name LEA who was 
the heme of 7 F. and ſaid, that her Baron had to Name R. and not ]. 

udgment of the Writ ; and admitted a good Plea, tho“ ſhe herſelf an- 
ju For it was agreed, that ſeveral who come at the Capias, or at the 
Pone Gratis, may plead Miſnoſmer ; quod nota ; and fo ſee that the pleaded 
Miſnoſmer of another Perſon, viz. of her Baron. But it ſeems now, that 
this is as Parcel of her Name. Br. Miſnoſmer, pl. 29. cites 19 H. 6. 43. 

6. The Baron may plead Miſnoſmer of his Feme to the Wrir ; contrary Ai in Tre(- 
of other Perſons. Br. Brief, pl. 426. cites P. 3 H. 6. 22. Fs 83 paſs again 
| * an . 
bis Feme, be appear'd, and ſaid, that the Feme s Name was Z. and not M. Judgment of the 5 rit; and a 
1 


g. per Bingham ; quod nullus negavit. Br. Miſnoſmer, pl. 35. cites 22 H. 6. 45 —So in 
fliſe againſt A. and Margery his Feme, who ſaid that Margery was dead before the Writ 8 
and his now Feme is named Margaret; e of rhe Writ, and the Writ abated. Br. Miſnoſmer, 


pl. 45. cites 30 Af. 19.—But it ſhould be 30 Aſſ. (16.) 


. Debt by AI. Baß, where her Name was AJ. Coff, and the Defendant g, if a Man 
would have pleaded Miſnoſmer by his Attorney by Special Warrant againſt Al. impleaded by 
Coff, who brought Writ by Name of AL Baff, and it was admitted that Miſnoſmer 


he cannot * it by Attorney; and the Warrant was not admitted; For . 
he was a 


tranger. Br. Miſnoſmer, pl. 5 1. cites 5 E. 4. 108. torrey, nor in 
| | roper Per- 
fon, come after, and plead Miſnoſmer, nor other Thing contra to the Warrant of Attorney. Br. Miſvor- 
mer, pl. 72.—Bwt it is ſaid that where J. S. is impleaded by Name of . S. the Attorney by ſpecial I ar- 
ram may plead Miſnoſmer, in ſuch Form, viz. J. &. abo is here impleaded by Name. of I, F. poſuit Loco 
ſuo &c. And ſo ſee Miſnoſmer pleaded in Name of Baptiſm; Quære thereof ; For it is but a a Br. 
Miſnoſmer, pl. 55, cites 8 E. 4. 9. | 8 2 | 


8. Appeal or Treſpaſs againſt ſeveral, the one cannot plead Miſnoſmer of 
the by Put he 1 MD Ns Death of his e or ip ere 4 
no fuch in Rerum Natura; For the one proves that the Writ ſhall abare 
and the other proves that the Writ was never good. Br. Miſnoſmer, pl. 
59. cites 21 E. 4. Jo, 71. . 5 


. . 1 13 wy 
| | | i oy TE | 1% BS. | 
9 8 . 3 k , my . \ : 14 . X . 
—_— — ” . o 1. A . 8 2 
3 of * = — — — 5 : 
* 
* 


(C. 4) *Pleadings. At what Ine. beer 
1, IN Præcipe quod reddat at the Grand Cape againſt NV. N. he may 
come and ſay that his Land is ſeiſed into the Hands of the King, 
and that his Nami is R. and not W. Br. Miſnoſmer, pl. 35. cites 22 H. 
2. In Debt againff F. Wrybolt he was returned Nihil upon the Original, 
& non eft Inventus upon the Capias, and appeared and pleaded gratis Miſuoſ- 
mer Wrykbolt for Wrybolt ; and by ſome he ſhall have the Plea gratis as here 
to avoid Vexation ; but by the beſt Opinion if he comes by Proceſs Terved, 
or in Ward, he ſhall have the Plea, but not when he comes gratis; F or he 
is at no prejudice ; becauſe if the Sheriff rakes him or bis Goods, he ſhall | 
| have Treſpaſs, or falſe Impriſonment; for he is not the ſame Perſon. Br. 
Miſnoſmer, pl. $4. cites 3 E 4 I. vr 
3. If Exigent be awarded azainff R. P. and he renters ic bh $0 
Sheriff, he Ball not plead that be is W. P. an not R. P. For he came m 
without Garnifhmenr ; Bur if a Man comes by Capias, or Diſtreſs, or by x 
Summong-of his Land, he ſhall plead Miſnoſmer, tor the Trouble which he 1 . 
has of his Perſon, Goods or Lands. Br. Miſnoſmer, pl. 56. cires 8 E. 
4. 18. per Littleton. «If 
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412 Miſnoſmer. = 


S.P.Br Mic 4. If a Corration. be euphadatiby agitizr, Noun thin rin Eng” 
4. a Cor por np andi, er Feundat 
noſmer, pl. is, and one appears for them as Attorney and e they cannot 2 


ä 


66. cites 8. f 

C hey pe” Miſnoſmer atter; per tot. Cur. Br. Eſtoppel, pl. 93. cites 15 H. ). 14. 
other Per- | 7 

ſons. Ibid. pl. 72. Note, that in Debt 4 2 7 Prior of the Church of St. Peter of C. he iy. 
parled by Attorney, and at the Day came and pleaded that it is founded by the Name of Prior of le 
Church of St Peter and Paul of D. Judgment of the Writ ; and becauſe he had imparled by Attorne 
before, therefore was ouſted of the Plea, per Cur. For this is all but one Name. kr Miſnoſmer, 71 
Cites 35 H. 6. 5.——So where he imparles by the Name of the Prior of St. Peter and Paul, he ſhall not ſay that 
he is Prior of St. Peter only; For it is all one. Ibid. or «hen he affirms his Name, he cannot plead 
Miſnoſmer after. Ibid. —— And it is not like where a Man is named of D: and imparles, and after comes 
and ſays, that there i3 over D. and netber D. and none without Addition; For this ſtands with, and is only 
Addition, and no Part of his Name. Ibid. | kn” | | 4 


5. Motion to ſer aſide a Judgment irregularly entered up, and to ſet a- 
fide the Execution thereon. Charles Earl of Banbury gave a Warrant of At. 
torney to enter up Judgment by that Name, but the Plaintiff entered it up by 
the Name of Charles Knowles Eſq; it appeared that the Bond was by the 
Name of Charles Earl by Banbury &c. The Court ſer it aſide, but faid, 
it a Nobleman will admit himſelt to have a wrong Name, ſo that it can- 
not appear to the Court that he is a Peer, he ſhall not atter ſay he is a 
Peer, and fo to alter the Nature of the Execution. 11 Mod. 94. Mich. 
Ann. in B. R. Ld. Banbury's Caſe. . 


8 4 1 2 2 8 2 * a FS 


xe ere (C. 5) Pleadings. Eftoppel in what Caſes: 


I. Urchaſe of Charter of Pardon, where a Man is miſnamed and out- 
P lawed of it, ſhall not conclude him to plead Miſnoſner ; For he 
cannot otherwiſe purchaſe the Pardon but according to the Name in the 

Record; quod nota. Br. Miſnoſmer, pl. 32. cites 18 R. 2. 
2. Joan Z. brought Appeal of Death againſt B. by Name of Cycily T. and 
after that the Defendant had imparled, fhe came 1 ſaid that her Name was 
C. and prayed &c. by which the Defendant went without Day; Quære if 
ſhall have other Suit by Name of C. It ſeems that ſhe may. Br. Miſnoſ- 

mer, pl. 23. cites 9 H. 5. 1. e 

But aStranger 3. Where J bring an Action againſt another by Name F. D. and the Defen- 
to the Re- Jant admits this Name, and I * Recover where my Name in Fact is W. 
10 © D. the Defendant ſhall Eftop me in another Action by Name of W. D. to 
Quere fhere. ſay that my Name is other than 7. D. Br. Miſnoſmer, pl. 78. cites 30 H. 


tore, if J. D. 6. 2. per Forſcue. | 
be impleaded R 88 | | | 15 R ; 
if he ſhall ſay that he is W. D. It ſeems that he ſhall not; for he is not this Perſon. Ibid. —* Orig 
(record'). f £4 N Sd4c Wh. | Ry, TACT! 


But Contra 4. Where Action is brought againſt F. H. where his Name is R. H. and 
between him he appears and pleads and ſuffers it, this ſhall be Effoppel between them in all 


2 a other Actions after. Br. Miſnoſmer, pl. 7. cites 33 H. 6. 7. 19. S0 


Fant kim by Default by ſuch Name, there it ſhall not be Eftoppel to him; For it cannot be ĩatended 
the ſame Perſon; Note a Diverſity. Ibid. | | "mn 1 


But where F. If a Man recovers Debt in a baſe Court by Name of J. Haſfting, where 
he recovers his Name is J. Haſtinges, yet it is good, and he may bring Action at rhe 


oy Rn” Common Law of the Debt recovered, and he may aver that he is the 


of Reccred fame Perſon. Br. Miſnoſmer, pl. 68. cites 9 E. 4. 41, 42. per Littleron, 


contra; For Fairfax, Chocke, Needham, and Jenney. i; | 
in the one ; . Dp. 3 
Caſe he may ſay that he by Name &c. recovered in the baſe Court; but upon Recovery in the Cou 

of Record he cannot vary ſrom the Name which is contained in the Record; Nota. Ibid. 


1 


m 


L 8 ©, mu 


—— 4 


4713 


6. In Aſſumpſit againſt B. Plaintiff declared, that in Con/ideration he G. Hitt. of 
would be Bail for him in a Plaint of Debt commenced by Adderby againſt B. 8 B. 079. 
in London, he 1 omiſed to ſave him harmleſs, and ſhe ws that Execution was © and ade 
awarded againſt the Plaintiff and he was forced to pay the Money; the this Reaſon 
Jury found the Promiſe, but likewiſe found that the firſt Action was con- viz. That 


[ceived and entered by the Name of Adderby, and the Bail 75 in by that the Verdict 


Name, but that the Declaration was by the Name of Adderley, and the Ae pain 


whole Proceedings after were in that Name. Adjudged, that the Plain- a Record, 
tiff Nil capiat per Breve; For the ſpecial Matter proves, that the Plain- and that 
tiff had no Cauſe of Action notwithſtanding the finding the Aſſumpfit; therefore it 
For he was not damnified by Reaſon of the Bail at the Suit of (Adderby) 1 1 
tor which the Aſſumpſit was made, but the taking the Plaintiff was torti- Difference 
ouſly done, he not being Bail for (Adderley) nor was the Defendant's Pro- that appeared 
mile on Account of ſuch Bail. Mo. 40). Trin. 3) Eliz. Adderby y. ><tween the 


Records. 


Boothby. | | | S.-C.Cro. E. 


8 479 (bis) 
Paſch. 38 Eliz by Name of Frampſon v. Delamere. 


1, If a Man is impleaded by his wrong Name, and upon the Plea in Bar 
pleaded, Fudgment is given for the Defendant ; if he be afterwards im- 
pleaded by his right Name, he may plead in Bar the former judgment, 
and aver that he is un & cad Perſona ; for no Man ought to be forced to 
take Advantage of the Miſnoſmer. G. Hiſt. C. B. 176. cap. 17. 

8. In Grants and Obligations, the Miſtake of the Surname doth not 
vitiate ; becauſe there is no Repugnancy that a Perſon ſhould have two 
Surnames ; ſo that he may be impleaded by the Name in the Deed, and 
and his real Name mr r in by an Alias, and then the Name in the Deed 
he cannot deny, becauſe he is eſtopped to ſay any thing contrary to his 
Deed ; For that is what they call an Abſurdity to deny that which the Party 
himſelf has formerly admitted ; and he cannot with Succeſs deny his real 
Name, as an Obligation of John Gate where his Name is Cape is good. 
C. Hiſt. C. B. 178, 179. cap. 17. 37 | 


(C. 6) Abatement of Writ by what Miſnoſmer. Names of 


I, A SSISE againſt Iſabel N. it was taken as a good Plea that /he had 3 
Name Elizabeth and not Iſabel; Judgment of the Writ, and be- 5 3 

cauſe it was feſtiſed by ſeveral, therefore the Writ was abared for this ted that it is 

Cauſe upon Nient Dedire of it; quod nota. Br. Miſnoſmer, pl. 43. cites a good Plea, 


that where 
20 Afl. 61. the Plaintiff 


is named F. in the Affiſe, his Name is R. Ibid. cltes 28 Aſſ. 36. 


2, Scire facias againſt three. One came and ſaid that where he is 
named ohn P. his Name is Henry and not John, and that he has nothing 
but jointly with W. P. not named, judgment of the Wrir ; and the 
Plaintiff confeſſed it and the Writ abated, and ſo ſee Miſnoſmer of Name 
of * Br. Miſnomer, pl. 17. cites 47 E. 3z. 14 © 
3. In Afiſe by Cicily D. againſt two the one pleaded a Releaſe of the 
Plaintiff in Bar, and the other pleaded that her Name is Fulian and not 
Ccih, and if &c. that his Anceſtor died ſeiſed, and he is in by Deſcenr ; 
and all ſuffered ; quod nora Miſnoſmer in proper Perſon. Br. Miſnomer, 
p. 20. cite Hil 86," 0f6 151 et 007 ̃ . Wk 
4. The Abbor of 5. was indicted by Name of F. Abbot of B. of diverſe 
reſpaſſes, and came to the Bar and was arraigned, and ſaid that he had 
% Name Roger and not Fohv, and the Biſhop of London teftified it; by which 
King's Attorney would nor further — the King; by hs 
5 E 
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he went without Day without Inquiry of the Treſpaſs. Br. Miſnomer 

pl. 21. cites 11 + Mt Wi * en 

5. It ſeems that a Man cannot plead Miſuoſiner in his Name of Ba tiſm 

bur in his Surname; For he may be known by 2 Surnames ; but on 155 

dne Name of Baptiſm, Br. Miſnoſmer, pl. 2. cites 2 H. 6. 5. / 

If the Chriſ- 6. A Bond was entered into by the Name of John, but in the Conditicy 
tian Name for Payment he was named Robert, and ſo was the Name ſubſcribed, 

be % Robert was in Truth his real Name. Per Cur. There is a great Difference 


gl regu- between the Caſe of a Corporation and this Caſe, Quia conta de Perſen 
larl teſto and Judgment was Sven tor the Plaintiff Vid. utw. 894. and Comb, 


all legal In- 40. Mich. 2 Jac. B. R. Iſtead v. Clarke. But this judgment 
png op . reyerſed per tot. Cur. in the Exchequer Chamber. 5 695 


Declarations, b. Clark v. Iſtead. And ſays the following Caſes, which are ſtrong and 
but Grants direct to the Purpoſe, were cited in Maintenance of the Reverſal, vin. 


and Obliga- D. 279. b. Shot bolt 8 Caſe. Cro. E. 897. Field v. Minſlom. Mo. 89) 
ale Reason Maänton v. Charles. Ow. 48. [the Caſe of one Leuſage. Mich. 32 & 
is, becauſe it 33 Eliz. ] Cro. l 55 8. Watkins v. Oliver. Ibid. 640. Daby v. Shep- 
is repugnant herd. 2 Brownl. 648. Sir Edw. Aſhley's Caſe. 


to the Rules | 

of Chriſtian Religion, that there ſhould be two Chriſtian Names ; for that allows no re-baptizing ; 
therefore you cannot declare againſt the Party but by that Name in the Obligation, and bring in his 4 
Name by an Alias; for that ſuppoſes the Poſſibility of two Chriſtian Names, and you cannot declare a. 
gainſt the Party, and aver that be made the Deed by his cvrong Name; For that is to ſet up an Atermem 
contrary to the Deed; and there is that Sanction allowed to every ſolemn Contract, that it cannpt be ſup. 
— but by a Thing of equal Validity; and if he be impleaded by the Name in the Decd, he ma 
plead that he is another Perſon, and that tis Not his Deed. G. Hiſt. C. B. 174, 175. cap. 7. kl 
therefore if Edward obliges himſelf by the Name of Edmund, it will [be fatal ;] but tho a Perſon cannot 
have two Chriſtian Names at one and the ſame Time, yet they may, according to the Inſtitution of the 
Church, receive one Name at their Baptizing to make deuble Names, yet it doth force a Man to abide 
the Name given him by his Godfathers when he comes himſelf to make Profeſſion of Religion © 
Hiſt. C. B. 175. cap. 17. ; f 


J. When there is a ſufficient Expreſſion and Specification of Parties, what- 
ever is redundant and over and above, (like all other Surpluſage) though 
miſtaken, cannot hurt and deſtroy the Force of the Grant, according to 
the Rule Utile per inutile non vitiatur; and therefore a Grant to George 
Biſhop of Norwich, where his Name is Fohn, or to Henry Earl of Pen- 

/ broke, where his Name is Robert, or to Emmy the Wife of F. F. where her 
Name is Emelyn, it doth not vitiate. But in pleading in theſe Caſes, the 
Chriftian Name ought to be ſhewn ; for the Death of the Individual is a 
ood Plea in Abatement, which often falls out where the ſame Office, 
Dignity, or Relation, continues in another. G. Hiſt. C. B. 17g, 176, 
cap. 17. 5 


* - 


_— 


(C. - ) Pleadin gs. Known by the one Name and the other. 


1. JT NTRY; ſuppoſing the Entry to be by W. and K. his Feme, and 
the Tenant ſaid that ſbe had to Name 5. and the Demandant faid 

that ine is kyown by the one and by the other ; & non allocatur, but was 
compelled to maintain that the had to Name K. Br. Miſnomer, pl. 20. 
cites 21 1 47, 48. 72 r 
2. Aſſiſe by J. Mill the Defendant pleaded Miſnoſmer, that the Name i 
the Plaintiff is F. Wood, and found by the Aſſiſe that he is knows by thi 
one Name and by the other ſo the Writ good; quod mirum ex Part 
Ouerent. For the Plaintiff ſhall not ſay for Plea, that-he himſelf is known 
by the one Name and by the other; But where the Defendant pleads MiF 
noſmer of himſelf, the Plaintiff may ſay that the Defendant is known by 
the one Name and by the other; but every Man mult take preciſe Notice 
2 his own Name, as appears elſewhere. Br. Miſnomer, pl. 42. cites 25 


3. Scire 


# 


Miſnoſmer: | 415 


I Scire ſacias was ſued againſt the Prior of Saint Fohn's of Hieruſalem 
in England upon a Recovery in Waſt which was Prior of the Hoſpital 
of Saint Fohn of Fernſalem in England; and Exception taken; Per Thorp it 
is known by the one Name and the other, and therefore Anſwer ; quod Nota. 
Br. Miſnomer, pl. 15. 44 E: 3. 16. ik | 
4. Scire facias againſt W. S. who ſaid that his Name is N. C. and not 
. . Judgment of the Writ, and this in * Perſon; Markham ſaid 
known by the one and by rhe other; Priſt; and the other e contra. Br. 
Miſnomer, pl. 28. cites 19 H. 6. 2 | 
5- Treſpaſs by the Abbot of R. the Defendant ſaid that the Foundation is But where 
Abbot of St. Peter of R. and nat Abbor of R. only ; Judgment of the Writ, the Defend: 
and the other e contra. Br. Miſnomer, pl. 53. cites 1 E. 4. 6. Miſdeſmer 


oſs : | bimfelf, it is 
a good Plea for the Plaintiff to ſay that he is known by the one and by the other; For a — 4 be 

by 20 Names, and yet he has not but one Name. I bid. But where the Defendant pleads 
Miſnoſmer in the Plaintiff there, Known by the one and by the other is no good Plea for the Plaintiff ; 
For he ought to take Conuſance of his own Name ; contra of the Name of the Defendant ; For he is 
another Perſon. Ibid. | | | 


6. The Maſter of Burton Lazar and his Confreres prenged, that they 
were known, impleaded, and uſed to implead, as well by the Name of 
Maſter and Confreres of Burton Saint Lazar of Feruſalem in England of the 
Order of Saint Lazar, as by the Name of Matter and Contreres of 7he 
Hoſpital of Burton Lazar ; quod Nora, that Known by the one Name and 
the other is a good Plea ; But it ſeems that they cannot take any Grant, 
but by their true proper Name. Br. Miſnoſmer, pl. 35. cites 9 E. 4. 20. 

J. In Debt it was agreed clearly for Law, that if Miſnoſmer be plead- 
ed in a Prior for Variance of the Name of the Corporation, the other may ſay 
that Known by the one and by the other. Br. Miſnomer, pl. 85. cites 

SHim 215 5% Ko | 


Dm. 5 — i ³˙ —_ 5 * . 


a — — — — 


(C. 8) Pleadings. Where a different _ of the ſame 
Name appears, or is pleaded to be ſo. 


1. IT is faid, that when there are #wo F. Cs, one and the ſame Vill, But if a 
and the one is impleaded and not named Elder or Younger, and he ogy of 
who is inpleaded appears, he ſhall not compel the Plaintiff to pur Addi- Nai 45. 
tion, but ſhall anſwer. Br. Additions, pl. 47. cites 39 H. 6. 46. _ pears, he 
ME | | | cmall compel 
5 Fant to put Addition by his Surmiſe, which ſpall be entered in the Roll; quod Nota Diver- 


2, In Scire facias againſt me another of the ſame Name appears, the If one ap- 
Plaintiff may ſay that he is not the ſame Perſon, and the other ſhall not have me wy 28 
Traverſe to it, for be has Advantage thereof ; For this is a Diſcharge to me Gas 3 
in this Action; per Danby &c. Br. Miſnomer, pl. 56. cites 8 E. 4. 18. of the ſame 

| . 5: « * f ' ame, tnere 
the Plaintiff may ſay that there are two of the ſame Name, and his Suit is againſt the other and not 
zgainſt him who appears, and give Addition, and Proceſs ſhall Iſſue againſt the Party with Addition; 
quod Nota; per Moile J. Br. Additions, pl. 12. cites 33 H. 6. 53, 54 BE 


3. But per Moyle, if I bring an Action againſt N. J. Taylor, and V. Z. Put if two 


Sith appears, I may ſay that he who appears is W. T. Smith, and not tl A, wy 
W. T. Deylor. 7 Hide"! bo: 14 2 09D « ef 6 30 


ke who is not 
ſued appears, 


ho T Thy 
. and ſo is not the ſe me Perſon. Ibid. 


there I ſhall fay, that W. T. Taylor who. appears is Son of N. T. and the other ag«iaft whom the Ac- 
ton Is brought is W. T. Son of J. T 3 | | 


(C. 9) Pleadings. 
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1 S. P. unleſs in Action where Proceſs of Outlawry lies. Br. Miſnomer, pl. 64. cites 8 H 
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See Abate- (. 9) Pleadings. Of the Place where. 
mevr. K 
Addition. 


1. IN Præcipe quod reddat Tenements in Hor/igh the Tenant pleadeq 
| a Recovery ot the ſame Tenements in Ho/trich; and per Thor it 
is a good Plea ; For the Vill may be known by the one Name and the oh, 
Br. Miſnomer, pl. 74. cites 39 E. 3. | | 
2. In Debt againſt F. H. of D. the Defendant ſaid by Attorney, that the, 
is D. in H. and D. in F. and none without Addition; And per Chaunt, . 
torney may well plead it; for it is not Parcel of the Name of his Maſter, hy 
which the other ſaid, that there is a Vill of D. in the ſame County without 
Addition, Priſt; and the other econtra. Br. Miſnomer, pl. 76. cites 10 H 
6. 26. | | | 
S.P. Br. Mi- 3. Maintenance againff F. S. of P. who ſaid that he was never FP. 
nomer, pl. without ſhewing of what Vill he was, and a good Plea; and yer Exigent 
| he > does not lie in this Action; but this is a good Plea of Miſnoſmer by the 
Common Law. Br. Miſnomer, pl. 61. cites 11 H. 6. 11. 
A Man can- 4. In Replevin of a Taking in Sale the Defendant ſpall not ſay, that the 
Mi Place is named Dale, and not Sale ; For he {ball not plead Mi noſmer of 
of the Place. the Place, as he ſhall do of the Place of which the Detendant is named in 
Br. Traverſe, Treſpaſs ; but he may ſay in Replevin that the Taking was in another Play, 


per &c. pl. and not in the Place in the Writ. Br. Miſnomer, pl. 86. cites 16 H. », 3. 
386. cites 16 | 


6. 9. | 


5. Aſſſe [of Lands] in Middleſex was brought in C. B. and the Writ 
was de libero Tenemento in C. and the Plaint was of a Meſuage, 100 Acres 
of Land, 10 Acres of Meadow, 30 sf Paſture, and 10 of Wood, with the 
Appurtenances &c. And it was pleaded, That the Tenements Ec. were in H. 
and not in C. Fudgment of the Writ ; and if &c. Nul tort &c. Quere if he 
need to ſay, And not in C. in as much as the Writ is only ſuppoſal, viz. 
De _—_ Tenemento. D. 78. pl. 43. Mich. 6 E. 6. Charleton v. Saun- 
ders & al. 

6. In Treſpaſs in Holderneſs apud W. The Defendant (in reſpect of ſome | 
Miſnoſmer) pleaded that there was no ſuch Vill, Hamlet, nor Lieu Conus 
Sc. The Plaintiff rep/ied, Priſt, that there is, without ſbewing in certain, 
either that it is a Vill, Hamlet, or Lieu Conus, and this in Deteftation of 
2 and dilatory Exceptions. 6 Rep. 64. b. 65. a. in Sir Moyle Finch's 

. * . 
7. If the Plea be of the Manor of D. and the Deed is of the Manor o S. 
this is a material Variance ; For the Manor of S. cannot be underſtood to 
be Parcel of the Manor of D. nor to be the Manor of D. Jenk. 170. 


pl. 33. No: 


P _ 
ä 5 * = A. 


(C. 10) Replication and Rejoinder. 


1. IF A. gives Bona by Name of B. and he is afterwards ſued by the 
Name of B. He may plead Miſnoſmer, and the Plaintiff may plead 
Miſnoſmer, and the other may reply, that he made the Bond by the Name 

of B. and eſtop him by demanding Judgment if againſt his own Deed, he 

| ſhall be admitted to ſay that his Name is A. and then he may rejoin, and 
ſay that he made no ſuch Deed ; and this he muſt do without Oyer ; For 

il he prays Oyer, he admits his Name to be B. x Salk. J. pl. 17. Mich. 3 
Ann. B. R. cited as ſaid per Cur. in another Caſe in the ſame Term. 


(O) Mit 
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Miſrecital. Miſtake. 417 
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(D) Miſnoſmer: Relieved in Equity. 
1. A Miſnoſmer was in 4 Bond, [but it was ordered, that] no Advan- Cro. E 847. 
A tage be taken of it. Toth. 89. cites 11 May 33 Eliz. Colſton v. * © 
more of Miſnoſmer in General, oe Ten, Addition, Grants 
For (B) &c. Noſmes, and other proper Titles, N | 


”"n 1 


Mliſrecital. 


_— — 


3 


1. VF a Thing is referred to * Time, Place, and Number, and that is miſ- * D. eaſancs 
| taken, ki is void. Arg. PI. C. 392. b. Trin. 13 Eliz. in Caſe of the of a amy 


of Leiceſter v. Heydon. 1 nizance rect. 
| ted as made 


November, where it was the 2d. is void. Per Archer J. Cart. 150. _ Ki i | 


2. Miſrecital in an immaterial Point, and where it is only an additional 
Flouriſhin things Circumſtantial ſhall not avoid a Grant; as where the Huſ- 
band has a Term in Right of his Wife, and this Term is recited as made 
to the Husband. Per Archer J. Cart. 149. Mich. 18 Car. 2. C. B. in Caſe 
of Foot v. e | at $57 and gg | 
z. A Miſrecital in the Beginning of a Deed, which goes not to the End 
ofa Deed, ſhall not hurt, bur if it goes to the End of a Sentence, fo that 
the Deed is limited by it, it is vitious. Per Archer J. Cart. 149. in Caſe 
of Foot v. Berkley. En eo rig age rogers 

For more of Miſrecital in General, See Grants (R. 3) (R. 4). and other 

ITY /%/%/%/%—r ] eagle 
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. T* was pleaded that A. the Husband of B. died the 2oth. of Febru- 
1 ary 39 Eliz. and that afterwards, viz. the 21ſt. of November, 39 

liz. B. did marry C. ſo that the (afterward) is ſufficient. Arg. Bridg. 45. 

Mich. 13 Jac. in Caſe of Smallman v. Agborrow. 33 

2. Summons to appear Tueſday the 17th. of April, (where Friday was 

the rh) before Juſtice of Peace, on a penal Statute, the time being 

impoſſible it was as if no Summons had been, 1 Salk. 181. Trin. 2 Ann. 
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Reg. Plac. 3. Where Modo et Forma are of the Suhſtance of the Iſſue, and where but 


Modo et Forma. 

(B) Miſtake of Words. 

1. THE Words of a Deed were, that after the Death &c. the Tens. 

ments aforeſaid /ba/} Revert inſtead of Remain to I. S. yet it i; , 

good Remainder ; becauſe, as it ſeems, every one's Deed ſhall be taken 

moſt ſtrong againft himſelt Br. Faits, pl. 26. cites 21 E. 3. 49. 
4 Bull 152 2. Reftrain for Diſtræia if Rent be Arrear, not being limited to any 

1 4 Thing which ſhould be reſtrained, as On the Cattle, or On the Land, and 


Cro. J. 390. ſo ſhall not be taken to mean diſtrein. Roll. R. 330. 367. Hill, zi. 
E 14 Jac. B. R. Moody v. Garnon. * * 1 


Garnon. — 
Mo. 848. | 

o. 84 [ For more of Miſtake in General, See Grants, (D. 2) (Q) &c. Mir 
caſting, and other proper Titles. 
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Modo et Forma. 
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I. KR AO DO & Forma are Words uſed in Pleading, and ſometimes 
II they are only formal, and ſometimes they are material; Theſe 
ords are moſtly uſed in the Auſwer of the Defendant, whereby he denieth 
himſelf ta have done the Thing laid to his Charge Modo et Forma Declarata 
Reg. 2 85 2. . bg: 3 
. a Servant again his Maſter for his Salary upon a Re. 
tainer, it is a good Plea, that he did not retain the 8 Hanh, | 
and he ſhall not be compelled to ſay Nan retinuit generally; For it may 
be, he retained him in other Service, and not in Husbandry ; but Nox reti. 
nuit Modo et Forma is à good Plea; For. this ſhall be — to the De. 
elaration by theſe Words Modo et Forma. Br. Labourers, pl. 46. cites 
38 H. 6. 22. | ag, | | 
299. — 42 Words of Form, this Diver/ity is to be obſerved; where The Iſſue taken 
10 _ bet h to the Point of the Writ or Action, there Mods et Forma are but 
Diverſity. ords of Form, as in the Caſe of the Writ of Entry in Caſu Proviſo. 
That tho the But apt bt it is, when a collateral Point in pleading is traverſed ; as it 1 
—_— ie Feoffment be alleged by two, and this is traverſed Modo et Forma, and 
Paine, * ir it is found the Feoffment of one, there Modo et Forma is material. S0 if 
by the find- 2 Feoffment-be pleaded by Deed, and it is traverſed abſque hoc quod 
ing of Fart feoffavit Modo et Forma, upon this collateral Iſſue Modo et Forma are 
of the Iſſue ſo eſſential as the Jury cannot find a Feoffment without Deed, Co. 
it ſhall ap Li 8 b | 
pear to the tt. 2 * : 1 7 1 „ £ 5 Hg 
arb, Aber ang for ch Weit, be najerbuls if ihe bale had hes Renz, Wers ade u Fore nn 
uc don lie , | | ' | 
bur Words of Form. Co. Litt. a81.b. | 4 997 2601. J warm 11210 ; 


„ 


„ 5 


| 0 
. . 


4. Modo et Forma dg got put the Day nor Place in fue; hut only the 
Matter and Subſtance of the Plea. Reg. Place. 188. cap. 7. 
S8. Where a Treverſe is with a Mods et Forma &c. that cuil l put the Man- 
ner, as well as the Matter in Iſue, where the Manner is material, as the 
Time, the Fact, and otlier Circumſtances, when they are the Effect of the 
Iflae. Reg. Plac. 189. cap. 5. 5 > | 


[ For more of Modo et Forma, See Malter and Servant (0) pl. 10 
Trial (C. g) pl. 53. &c. and other proper Titles. 
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Moieties 


(A) Moieties. Grant. In what Caſes it ſhall take Ef- 3 
0 ants (R). 
felis by Moieties. Baron nnd 


I. Gift in Tail to a Brother and Sifter are ſeveral Eſtates; Per Ho- * * 
bart, it ought to appear in the very Deed of Giſt, that it is 

Brother and Siſter, otherwiſe it is a joint Tail, and the Iſſue ſhall inhe- 

rit and hold a Formedon. Noy. 29. Hill. 15 Jac. C. B. in Caſe of Re- 

nington v. Cole, cites 8 Rep. 8). 17 E. 3. 51. 18 E. 3, 39. 9 H. 6. 39. 

22 E. 4. 18 E. 4. 29. 8 1 TN 4 

2. A. in Conſideration of Service &c. gives Land to B. his Servant, 

and C. His (ons in Tail, B. and C. had then an Intention to intermarry 

and after ward 6 % r Adjudged, The Giſt being before Marriage, - 

they rake by divided Moieties. Noy. 122. Ward v. Matthews, ——— 

And ſays, it was ſo * in the Court of Wards in Edmunds 

Caſe on ſuch a Gift of a Father to a Son on an Intention of Marriage. 

3. Remainder. in Tail Male, and for Want of ſuch Iſſue, then to the 

Uſe of all the Iſſue Female of the Body of the ſaid A. by the ſaid P. begotten, 

and tothe Heirs "Tm ody of {uch Iſſue Femals &c. ainder to E. an 

the Heirs of her Body. A. and P. left Iſſue 2 Daughters, B. and C.—C. dies 

young. Theſe Siſters were Jointenants for Lite with feveral Inheritan- 

ces; ſo that a Recovery paſted by B. the Survivor (who enjoy'd by Sur- 

vivorſhip 40 Years) does not affect the Moiety of C. which muſt remain 

to E. 5 Mod. 385. Hill. 9 W. 3. Matthew v. Thompſon. © 


(B) Entry &c. into a Moiety. Good, in wwhat Caſes. 
1. IN Formedon it was agreed, that where my Friis aud F. N. purc haſe 
jointly, I may enter into che Maiery of my Villein ; quod nota, chat 
may enter into a Mojery. Br. Entre Cong. pl. 15, cites 48 E. 3. 16, 
af Ang bee eee, Fas one Teng $f Conran 12 þ a 2 4 
Moety againſt his Companion. Br. Entre Cong, pL 15. cites 48 E. 3. 16, 
3. The. Rule of Law is, that in all Caſes hep Coparceners q. Jainte- 
nants may join in Action, and have one and the fame Remedy, there if ove 
be ſummoned aud ſevered, and the. other ſues forth and recovers the Mpicty, 
the other may enter with her. But when they are drives to ſeveral Actious, 
er where their Remedies are not equa), there if one recovers, and continues 
the one Moiety, the other cannot enter with her; yet when both have re- 
covered, they ſhall be Coparceners again. 2 Inft. 308. 
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„ IN Aſſiſe, Plaine of the Moiety of fue Acres of Land is « good 
Plaint Views Partition was made, that one Parcener ſhould have te 


one Moiety, and the other Parcener the other Moiety, and in — | 
N 4 ; | * 


e 


4 20 Money. 


of other Land which was allotted to other of the Coparceners, where 
there were four Parceners in all, and good; the Reaſon is, becauſe Par. 
tition was made by Name of the Moiety. Br. Plain, pl. 8. cites ) Aff; 10. 


[ For more of Moieties in General, See Baron and Feme, Grant, and 
other proper Titles, ] 


Money. 
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(A) In what Caſes it may be fold. 


| 2 Vern. 480. 1. Oney has no Ear-mark, and cannot be followed when invefted in 
| 17 Hob. a Purchaſe; per Ld Wright. 2 Vern. 441. Mich. 1702. in Cafe 
| "Evics ing Of Kendar v. Milward.—— Cites it as the Caſe of Kfrk v. Webb, lately 
| 

| 

; 

4 


v. Eyles and : 

Rideout.— affirmed on Appeal in Dom. Proc. 

S. P. And e | - #4 - 
therefore if a Receiver of Rents ſhould lay out all the Money in a Purchaſe, and afterwards die inſol- 
vent, yet a Court of Equity cannot charge or follow the Land. 2 Wrms's Rep. 414, 415. Trint 1727. 
Per Ld C. King, in Caſe of Deg v. Deg. 
| | So if an Executor ſhould realize all his Teſtator's Aﬀets, and die inſolvent. Ibid. 
i i But where a Perſon by his Deed own'd the Receipt of the Money, and that be had therewith purchaſed 
1 Lands in D. and M. this was reſolved by Ld C. King to amount to a Declaration of Truſt, and to raiſe a 
1 ſpecifick Lien on thoſe Eftates. Ibid. Deg v Deg. | | «nt 


— Fn 


fl AB) Reſtutution in what Caſes, and -what Aftions Bc. 
1 lie for Money, as Trover, Detinue &c. 


*8.P. That 1. Nforz, that 20 d. was taken in the Purſe of 4 Felon, who had fit 


is 0 of 16s. Fairfax J. ſaid, that one Penny cannot be known from | 
ei another, which Huſſey J. did not deny; nor did he deny, but that Pro- 


the Defen- perty in Money cannot be known); fo it ſeems, that a Man ſhall. not have 
dant be con- Reftitution of Money out of the Hands of the Sheriff”; But Brook ſays, 
A ramen quære; For it is ſaid, that the * Contrary is uſed in Appeals, it 


ſhall be a- the Defendant be convicted. Br. Property, pl. 34. cites 22 E. 4. 19. 


warded, not- 

withſtanding the Property be not known. Br. Reſtitution, pl. 22. cites ) E. 6. Agreed in B. R. and C. 

B. S. Þ Tho" it cannot be known, yet In Odium Spoliatoris, and becauſe in Preſumption of Lau 
the Felon had no Money but that which he ſtole, the Appellant ſhall have Reſtitution, And the like 

upon an Indictment. Tank. 207. pl. 39. | * | * 


2. If Money be delivered to be re- delivered when required ; upon Refuſal 
Debt lies. But if Portugal &c. Money, that may be known, be deli- 
vered to be re-delivered; Detinue lies. Owen. 86. Mich. 41 & 42 Eliz. 
Bretton v. Barnett. - 
But if the 3. Trover lies not. of Money received by Servant for the Maſter's Uſe. 
Money was Cro. El. 661. 746. Paſch. 41. and Hill. 42 Eliz. Holiday v. Hix. 


ina Bag, it | | . 
* Ibid. ——Mone delivered by Plaintiff to Defendant to keep, tho' it be not in Bags, Trover lies for 
it; Per Roll. Ch. J. Allen g1. Davis v. Dy. e page 
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Money. 


4. Detinue lies not for Money number d, nor a General Action of Treſpaſs 
De Bonis & Catallis asportatis ; For there is a Special Action of Treſpaſs 
jor it in the Regiſter. Jenk. 207. 208. pl. 39. 

. Trover and Converſion was brought of divers Things and Inter alia of It ſeems, it 
190/. in Pecunits Numeratis. Upon Not Guilty the Plainciff had a Verdict, is admitted, 
and intire Damages in B. R. Whereupon Error was brought in Cam. that a Man 
Scacc. and aſſigned, That 'Trover and Converſion cannot be of Money þ,? _ 
out of a Bag ; Bur all the Juſtices and Barons agreed, thar ir well lies; For p" a 2 + 
tho' it was alleg d, that Money loft cannot be known, and ſo whether it was his Pure, 
the Plaintiff's Money whereot the Trover and Converſion was as the 544 or Chef, 
ation charges, yet the Court ſaid, that it being found by a Fury, that he b . NO 
converted the Plaintiff s Money; (For the lo/png is but a Suranſh, and not 5 is. 
material, becauſe the Defendant might take it in the Preſence of the | 
Plaintift or any other who might give ſufficient Evidence; and tho' he 
took it as a Treſpaſſor, yet the Plaintiff may charge him in an Action up- 
on the Caſe in a Trover, if he will) the Plaintiff had good Cauſe of Ac- 
tion, and fo Judgment was affirmed ; And they ſaid, that this Action lies 
of Money out of a Bag, as of Corn which cannot be known. Cro. C. 


89. M ch. 3 Car. Kinaſton v. Moor. 
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(C) Pleadings and Judgment. Py 5 See Debt (U) 


. Brought Debt againſt B. and declared upon divers Contracts, viz. Cro. E. 5 36. 
that he had ſold to B. ſuch Merchandizes for ſo many Portagnes, in Caſe o 
and ſuc h ot her fe or ſo many Ducats, which in the whole. amounted to 00/7. Plapn Are 


Sterling, which Sum he demanded in Sterling Money, and not in Portagues cites Hill. 32 
and Ducats according to the Contract; B. demurred upon the Declarati- Eliz. Rot. 


on, and the Plaintiff had Judgment; For it is in his Election to demand $537. between 


his Debt in which of thoſe Coins he pleaſed, either in the proper Coin of 1 


the Contract, or of Sterling, viz. current Money, and upon Error brought chall 
: gSwhere 
in the Exchequer Chamber the — of B. R. was affirmed. Le. Debt was 
41. pl. 52. Mich. 28 & 29 Eliz. alge v. Davidge. wang _e 
| Ol. and de- 
clared upon Sale of certain Pilchards for 221. Portugaliz, quæ attingunt ad Valentiam 201. legalis Mo- 
nete Angliz ; and upon a Nihil dicit had Judgment to recover the 201.——The Caſe of Bagſhaw v. 
Playn was thus, viz. The Plaintiff declared againſt the Defendant as Executor to J. S. in Debt upon an 
Obligation, and demanded 4) I. Monetæ Flandrie attingen. ad Valentiam gol. the Defendant pleaded Plene 
adminiftravit and found againſt him and Judgment thereupon, Quod recuperet Debitum prædictum. It 
was aſſigned for Error, that it was not inquired by the oy upon taking the Verdifi, nor by Writ to inquire, of 
the Value of the Money, and to give 3 accordingly ; to which it was anſwered, that it was well 
enough, and the Value ſhall be intended to be as in the Declaration, and to that Purpoſe cited a Pre- 
cedent in the Book of Entries fol. 157. and the ſaid Caſe of N and Wychals ; but after much 
Argument and Debate all the Juſtices and Barons here held it to be Error; For the Value of Flemiſh 
Maney is not known to us here, any more than the Value of 20 Quarters of Wheat &c. «whereof the Value 
is to le inquired, and to that Purpoſe cited 11 H. 3. 5. and 9 E. 4. 49. which is the Reaſon that the Plain- 
tif in bis Declaration ought to expreſs the Value thereof; but of current Money here, the Value whereof is 
known, it needeth not, and therefore the Judgment here 7 * to have been 20 recuperet the 471. Flemiſh 
Money and a Wiꝛrit to have been awarded to inquire of the Value thereof, and therefore as it is given, it is 
erroneous and for that Reaſon was reverſed. Cro. E. 536. Mich. 38 & 39 Eliz. in Cam. Scacc. 52 
ſhaw v. Playn. The Plaintiff's affirming that the Flemiſh Money amounted to 40 l. is no Warrant for 
the Court to N upon it without finding the Value by the Jury. Mo. 704. Mich. 37 & 38 Eliz. 
in Cam. Scacc. Plaine v. Bagſhaw . But where Debt was N for 391. and the Count was of 
Goods ſold for 6ol. Ons which amount to 391. Engliſh to be paid on Requeſt, and that the Defendant, 
tho! often requeſted had not paid the 391. and a Verdict was for the Plaintiff, it was moved in Arreſt of 
Judgment, that the Plaintiff ought to have' demanded- the Sum according to the Contract which was 
601. Flemiſh and to have ſhewn that it amounted to 391.-Engliſh ; but per tot. Cur. non allocatur ; For 
the Debt ought to be demanded by a Name known, and the Judges are not appriſed of Flemiſo Money ; beſides 
when the Plaintift has his Judgment, he cannot have Execution by ſuch Name ; For the Sheriff can- 
not know how to levy the Money in Flemiſh, and likewiſe it is now made good by the Verdict which 
has found the Debt demanded, viz. 391. but if the Contract had been for ſo many Ounces of Flemiſh Money 
or for a Maſs of Silver or Gold, there it need not be demanded by the Name of | any certain Sum, becauſe it 
is no Cein, nor is it uſual in Trade, or Merchandize, but in-ſuch Cafe the Plaintiff ſhould have W rit of 
Detinue and thereby recover the Thing, or the Value. Yelv. 80. Mich. 3 Jac. B. R. Raſtell v. Dra- 
er 8. C. and in much the ſame Words. Brownl. go. Mo. 575.S C 8. C Cro. J. 


$8. and tho the Caſe of Bagſhaw v. Playn e the Court gave Judgment for che blend: 
5 
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Truth, the Defendent may therein plead in Abatement, and fo help himſelf. And the Verdict hari, 
found that he owed ſo much as Plaintiff demanded, there ought not to be any further Tuquiry 9 the Value 
C. x 


that this Was the Mint is of Value as it bears a Proportion to other current Money, and 


v. Pope. 


* 
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enn 


For they held no Difference between an Action brou Py original Writ ad by Bill; but in both the Plain 
tiff ſhall demand the Sum. according to the Engliſh oney, and if he demands it otherwiſe than it is i” 


wherefore it was adjudged for the Plaintiff. Cro. J. 88. Draper v. Raftall Noy. 13. 


2. Money may be granted by the Name of Bona, but a Declaration for 
Money mult be Pro pecuniis Numeratis. 2 Show. 133. Mich. 32 Car. 2 
B. R. Anon. a 
Where the 3. In Caſe upon four ſeveral Promiſes there was a Verdict for the Plain. 
Declaration tiff, and intire Damages; it was moved in Arreſt of Judgment, that cue 
was of Cen- f the Promiſes was ill laid, viz. That whereas the Defendant was ing; 
tum Nummos Tag” : | | PRdemteg 
ures Anolice lo Him in 131. 105. for 9 Guineas, he promiſed to pay &c. and ſays mt 9 
Guineas Holt Guineas ad valorem &c. as he ought, the Value being not aſcertained h 
Ch. J. ſaid Proclamation; And per Holt Ch. J. 1ſt. Any Piece of Money coined at 
dt but had that without Proclamation ; the Unit was the old Piece, which was 20s. 
it been Cen- in King James the firſt Time, the Unit was by Proclamation, raiſed 16d 
tum Pecias which Was the Reaſon and Occaſion of the Coin of; Guineas, ,and of their 
23 being 16 d. ſhort of the Unit. adly. There are Guineas of 408. apiece 
had been and ſo we will intend theſe were, and that the Plaintiff was e the 
well enough. reſt. zd ly. That it was not neceſſary to ſet forth the Number of the Guineas: 
Mod. 7. For in an Indebitatus Aſſump/it the Conſideration is only ſet 7 to ſhety i 
ich. 6 V. was not a Debt by Bond, &c. 2 Salk. 446. Mich. 8 W. 3. B. R. Dixon v. 


& M. in Caſe e: 
of St. Leiger Willoughs. 


For more of Money in General, ſee Bringing. Bo | into Cou 
Land, Prerogattve, and other proper Tales WY __ 
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See Deſcent. | (A) Monſters. 


TewasaChila . Monſter ſhewn for Money is a Miſdemeanor, 2 Chan. Caſes 110, 
that bolt 4 Trin. 34 Car. 2. Harring v. Walrond. | 

and 4. * , 
| 2 and 2 Heads and but one Belly, where the 2 Bodies were conjoined ; the Child died, and was Im- 
balmed to be kept for ſhew, but was ordered by Lord Chancellor to-be buried in a Week, Ibid. 


— 


th. 


Mortdanceſtor. 


| (A) Statutes. 
This Act is 1. Agna Charta 9 H. 3. cap. 12. Aſſiſes of Novel Diſſeiſin and Mom. 
burg Decla- anceſtor ſhall be taken in their proper Shires. Ts 
ration of the we ta 95 


Common Law. 2 Inſt. 134. | 


2 the 3 2. Marlbridge 52 H. 3. cap. 16. F the Lord will not render unto the Heir | 
W. 1 f "A his Land 0 when he comes to Age ) without Plea, the Heir ſhall recover bisLaud 
Heir of his © Aſe of Mortdanceſtor, together with all his Damages. | 
"Tenant, and Thy | 

when he cometh of full Age, the Guardian will not ſuffer him to enter into the Land, the Heir al 


have an Aſſiſe of Mortdanceſtor againſt the Guardian, by this Statute. F. N. B. 196.(F) 7 


Mortdanceſtor. 423 
If the Heir at his Anceſtor s Death be at full Age, and then ſeiſed of the 
Inheritance, the Lord ſhall not ouft him, nor meddle with any thing there, but 
ſhall only take ſample Seiſin thereof, that he may be known to be Lord; and if 
e Lord ſpall then put him ouft, 2 he is driven to his Writ of Mort- 
danceflor or Coilſinage, he fball recover his Damages as in a Writ, of Novel 
Differin. | | | | i 
7 1 King ſhall have Primer Seiſin of Lands Holilen in 7 as in Times 
paſt ; neither ſhall the Heir, or any other intrude into the Inheritance betore 
he have received it out f the King's Hands as formerly hath been uſed. 
This Statute is to be underſiood of Lands accuſtomed to be in the King's 
Hands by Reaſon of K night-Servict, Serjeanty, or Right of Patronage. 
z. Kat. of Gloucefter 6 E. 1. cap. 6. If * one die having + many Heirs, This Act 
+ of whom one is Son or Daughter, || Brother or Sifter, Nephew or Niece and i made in | 
the other be a farther Degree off, all the Heirs ſball x from henteforth ++ re- Affirmance of 


fangs the Co 

cover by a Writ of Mortaanceſtor. * . Y 
N at 3 1 1 ö a 307. cites 

Brat, lib. 4. fol. 254. 283. Britt. 181, b. and Fleta lib. 5. cap. 2. And as a further Proof thereof 


Lord Coke ſays, that this Act extends to dying ſeiſed after the Statute, and yet the like joining ſhall be 
in the Writ of Mortdanceſtor, Ayel, and Beſaiel of dying ſeiſed before the Statute. 

* One Right muſt deſcend from one Anceſtor, or otherwiſe the Caſe is not within this Statute, 1100 if 
tuo Coparceners die ſeiſed, and a 8 abates, the Aunt and the Niece ſhall not join in a Writ of Mort- 
danceſtor, but ſhall have ſeveral W rits [v1z.] the one ſhall have a Mortdanceſtor and the other a Writ 
of Aiel. 2 Inſt. 508.—S6s if two Coparceners are diſſeiſed and one has [[ue. and dies, the Aunt and the Niece 
ſnall not join; For they have ſeveral Rights Ader only, and therefore they muſt have ſeveral Acti- 
ons; but when they have recovered they ſhal hold in Coparcenary. 2 Inft. 308. | 
+ The Words (many, or divers Heirs) extend either to Heirs Gazelkind by the Cuſtom, or Heirs, Fe- 
nale Coparceners by the Common Law. 2 Inſt. 308 - 


+ It likewiſe appears by theſe Words [of whom one is a Son or Daughter &c. ] that this Act extends 
a well to Heirs by the Cuſtom, as to thoſe by the Common Law; if rhe Aunt and the Niece bring a Mort- 
dance ſtor of the dy 1 of the Father, the Aunt is ſummoned and ſevered; the Niece ſhall proceed and 
ſterder the Moiety (tho ſhe alone could never bring a Writ of Mortdanceſtor of the dying ſeiſed of 
tie Grandfather ;) becauſe the Writ rightly and duly commenced; and when the Niece has recover d, 
the Aunt may enter and enjoy that Moltety with her. 2 Inſt. 33h. a 

|| Theſe Words (Brother or Siſter, Nephew or Niece) 7 5 the Uncle and Aunt, they being Rela- 
tives, and then here are all the Perſons that may have an Aſſiſe of Mortdanceſtor ; and in Caſe there i; 
one that may have an Aſſiſe of Mortdanceſtor, it matters not how remote the other is. © 2 Inſt. = 8 

* By the Words (trom henceforth) this Law extends to the Future and not to the Time paſt, and 
jet being made in affirmance of the Common Law, the ſame Law that guides in Futuro, rules alſo in 

ræterito. 2 Inſt. 308. 2 8 3 

+ Theſe Words (recover by Writ of Mortdanceſtor) tho General, have a ſpecial Intendment ; For 
as to the Damages the Aunt alone ſball recover Damages till the Death of ber Husband, and both of them 
Damages from the Death of her Siſter according to the Courſe of the Common Law. 2 Inſt. 308, 30g. 


4. Weſt. 2. 13 E. 1. cap. 20. \Whereas that Fuftices in a Plea of Mort- The Miſ- | 
danceſtor have uſed to admit the Anſwer of the Tenant, That the Plaintiff is << before 
not next Heir of the ſame * Anceſtor, by whoſe Death he demanded the Land, a 


5 i * ; ern was, that in 
and is ready to enquire the ſame by Aſfpſe ; it is agreed, + that in Writs of the Write of 
Cujinage, Aiel and Beſail, + which be of the ſame Nature, his anſwer ſbali Ky Beſai 
be admitted and inquired, || and according to the ſame Inquiſition, they fha 2 a 
proceed to Fudgment. | FO DD — Was. 
2 2 | FFV „ ot. admitted 
to plead, That the Demandant was not Heir to him, upon whoſe dy ing ſeiſed the Writ was concelved, 
but he muſt ſhew who was his next Heir, which now by this Act he need not to do, but yet he may 
plead the like Plea as he might have done done at the Common Law as he did in 6 E. 3. 2 Inſt, 400. 
* This Anteceſſor in a Writ of Mortdanceftor is intended of the Father, Mother, Brother, Siſter 
Uncle, Aunt, Nephew, or Niece of the Demandant, and of no other. Ibit. ate Fife 
But in the Writs of Aiel, Beſaiel, and Couſinage, the Trial of this Iſſue is peremptory, and there- 
upon the Court ſhall — yy. ran here is expreſſed.” Ibid, Oo 
+ The Difference — the Aſſiſe of Mortdanceſtor, and theſe three Præcipes appeareth by that 
which hath been ſaid, and yet in ſome reſpect the Words of this Act (that they be ejuſdem natur æ) are 
true. Ibid. — For as the Writ of Mortdanceſtor ſaith, ſi O. pater P. cujus hæres ipſe eſt, fuit ſeiſitus 
in dominico ſuo ut de feodo de 20 acris terræ cum pertinen in S. die quo obiit; ſo the Words of the 
Writ of Aiel are, De quibus N. avus prædict. P. cujus hæres ipſe eſt, fuit ſeiſitus in Dominico ſuo ut de 
Feodo die quo obiit &c. Ibid, | | 1 To's tt CR WE PIETY 
\ || Herein is the Difference between this Plea of Mordaunc' and the other Writs ; for in the Aſſiſe of 
ondaunc” the reſt of the Points of the Writ ſhall be enquired, Ibid. ———See (B) gy 


G) Points / 
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Mortdanceſtor. 


. 


2 * 


(B) Points of the Mit; and inquired in what Caſes, 


N Mortdanceſtor the Tenant vouched one who entered into the Warray.. 
1. | 9, and ſaid that the Anceſtor did not die ſeiſed &c. and notwith. 
ſtanding this the Aſſiſe was charged upon all the Points of the Writ; quod 

nora, Mortdanceſtor, pl. 20. cites 9 All. 3. 
But where 2. In Mortdanceſtor, the Tenant ſaid that the Anceftor of the Demandant 
105 wereat id not die ſeiſed, Priſt, and the others e contra; and the Aſſiſe was taken 
wa_—_ charged upon this Point but upon all the Points of the Writ, Br 


ertain Points . . 
75 of the Mortdanceſtor, pl. 21. cites 9 Aſſ. 14. and Itin. Derby accordingly, 
rit which 5 . | 
po Jed for oo Demandant, the Aſſiſe was taken in Right of Damages without inquiring of any other 
olnts, 1d. | | 


3. Mortdanceſtor againſt ſevera] who pleaded ſeverally, and one pleaded 

ſeveral Tenancy, and yet there the Points of the Writ were inquired as 

well as the Plea to the Writ. Br. Mortdanceſtor, pl. 35. cites 29 Aff. 10. 

In Mortdan- 4. In Mortdanceſtor againſt ſeveral "Tenants by foes Summons the one | 
ceſtor the pleaded Releaſe with Warranty of another Anceſtor in Bar, which the De- 
Tenant denied nandant den) a, and the other pleaded to the Affiſe, and by the Aſſiſe it was 


2 ad found Not the Deed of the Anceſtor, and inquired over of all the Points of the 
ſeiſed of the Aſfiſe, which found that the Anceſtor did not die ſeiſed of any Parcel, and the 
Anceſtor of Damages found of the Parcel whereof the Releaſe is pleaded to 408. and 
the Demand. Judgment of the Parcel in the Releaſe given for the Demandant, becauſe 


ant only, and the Releaſe was found falſe notwithſtanding the Verdict of the Points of 


thi ee] 6 
* og ay the Writ; For by all theJuſtices as zo this Parcel of which Releaſe was plead- | 


mandant; and ed they need not to inquire of the Points of the Writ; otherwiſe it is uponCounter- 
the Aſſiſe plea of Voucher, or Plea in Abatement of the Writ ; For if thoſe Matters 


2 are found againſt the Tenant, yet the Points of the Writ ſhall be inquir d; 


other 2 Points note the Diverſity. Br. Mortdanceſtor, pl. 46. cites 39. Aſſ. 13. 
and one, viz. i 
that Demandant was next Heir was found for him ; but the other againſt him, viz. that the Anceſtor died o 
Years before the Purchaſe of the Writ. Dyer ſaid, he underſtood it for a Principle in pleading in a Mort- 
danceſtor, that where the Tenant in the Land, or the Tenant by Warranty pleads a Bar of the Aſſiſe of 
Mortdanceſtor, as a Matter of Record, Releaſe, or Collateral Warranty, or the like, which is out ofthe three 
Points of the Aſſiſe, there if it paſſes with the Demandant it is Peremptory to the Tenant ; but where it is 
pleaded in Abatement of the Writ, or Voucher, and the Voucher counter-pleaded by the Demandant and 
| thoſe Pleas fornd for the Demandant, yet all the Points of the Writ muſt be inquired and found for the De- 
mandant, or otherwiſe he ſhall not recover; and he cited M. 2 E. 3. and M 9 E. 3. and M. 10H. ;. 
and 39 Aſſ. by good Adviſement. And he ſaid, that here in the principal Caſe no Plea in Bar was plead- 
ed, and but one of the Points only traverſed, and this is no denial &c. of the other two; but ſaid that 
by H. 33. E. 3. in Fitz. Mort danceſtor, and by the Opinion of Fitzh. Paſch. 37 H. 8. fol. 14. when one 
| of the Points is traverſed the other ſhall be held as not denied ; For it is a Bar as Fitzh. held it, which 
Dyer ſaid is not true, becauſe he ſays not Quod Aſſiſa now &#c. the «hich is the Form of the Bar in Aſiſe, 
and Cited 8 Aſſ. 17. in Mortdanceſtor of a Rent, where the N was Hors de ſon Fee, and found againſt 
im, and Judgment there given without inquiring of the Points of the Writ ; but that 9 Afi. P. 85 here 
the Tenant ſaid, that the Anceſtor did not die ſeiſed, yet the Aſſiſe ſhall be charged upon all the Points ot 
the Writ; and he cited Bracton. lib. 4. cap. 9. Si Petens defecerit in uno Articulo cadit Aſſiſa Mortdanceſt. ac- 
ſi in omnibus defeciſſet. D. 310. b. 311. a. pl. 82. Paſch. 14 Eliz. Repingale v. Cooke. It is to de 
underſtood that when the Tenant pleaded in Bar of the Aſſiſe, as Matter of Record, or a Releaſe, or 
Warranty, or any other Bar that is out of the ſaid three Points of the Aſſiſe. there the Tenant begin- 
neth his Plea with Aſſiſa non &c. and therefore the Trial of that Iflue is peremptory, and the A ſe 
ſhall never inquire of any of the Points of the Writ ; but when the Tenant faith, that he is ready to 
hear the Recognizance of the Aſſiſe, he cannot ſay Aſſiſa non; for that ſhould be repugnant to his own 
ſay ing, and if he ſay that he is ready to hear the Recognizance of the Aſſiſe of one o the Points of the 
rit, or traverſe one of the Points of the Writ, yet the Court ex officio ought to inquire of them all, 
and ſo it is if the Tenant plead in Abatement of the Writ, or vouch, and the Demandant counter plead 
the Voucher, and theſe Pleas be tried, or adjudged for the Demandant, yet the Point of the Wiit 
ſhall be inquired, and ought to be found for the Demandant, or elſe he ſhall not recover. 2 Inft, 399 


And get it 5. If the Tenant pleads bar Abſque hoc that the Father of the Demandant 
was aid _ died ſciſed, and this be found againſt him, the Points of the Writ ſhall not 


Ip ? -_— be inquired, becauſe he has pleaded in Bar; For upon Bar they ſhall th 
KS Ob g ; inquired, | 
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— 
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inquired ; bur if he pleads to the Writ they ſhall be inquired clearly; per Tenant 


b pleaded that 
Fitzherbert ]. Br. Mortdanceftor, pl. . cites 2) H. 8. 12. he Aceto 
of the Demandant did not die ſeiſed, and the Points of the Writ were inquired. Ibid —Brooke 


makes a Quære if there be any Difference whore he ſays that he did not die ſeiſed, and where he pleads 
bar and traverſes that heJdid not die ſeiſed &c. but ſays ſee elſe where that the dying ſeiſed is not mate- 
rial, but if he was ſeiſed the Day of his Death, and ſo are the Words of the Writ. Ibid. 


6. 'The Points of the Writ to be enquired are according to the Words Theſe three 
of the Writ, 1. Si W. Pater pred” A. vel Mater, Soror, Frater, Avuncul* Points in this 


vel Amira fuir ſei fir. in Dominico ſuo ut de Feod* de uno Meſuagio & una _— 
Virgata terræ cum pertin* in N. die quo obiit. Et fi obiit poſt Coronation” ceftor ſhall 


Dom* H. Regis, [or according to 2 Inſt. 399. Et fi obiit infra 50 Annos bs inquired 
jam ultimo elapſos ante Teſte Brevis] 3. Et ſi Propinquior Heres ejus ſit. 2 by the 
F. N. B. 195. (E) | | ecognitors 


of the Aſſiſe, 
| albeit the 
Tenant make Default, and no Iſſue be joined thereupon ; but it is not ſo in the Writ of Aiel, Beſaiel, 
or Couſinage, for they are no Aſſiſes but Writs of Præcipe quod reddat, and therefore if Default be 
made therein, 1 ſhall be given by Default, as in other Writs of Præcipe quod reddat, without 
inquiry of any Point of the Writ ; the three Points of the Aſſiſe are Hypothetical, the Demandant af- 
firming nothing, and the Words of the other three Writs here mentioned are Catagorical; Præcipe A. 
quod juſte, &c. reddat B. unum meſſuagium &c. de quo W. Avus prædict. B. cujus heres ipſe eſt, fuit ſei- 
fitus in Dominico ſuo ut de feodo die quo obiit ; now, quod petens non eſt propinquior hæres, is a Denial 
of one of the Points of the Writ of Mordaunceſtor, 2 Inſt. 399. | 


7. One Point of the Writ is to inquire, whether the Demandant be Pro- 


pinguior Heres to his Father. PI. C. 239. b. in Caſe of Willon v. Lord 
Barkley. | N 


ſe | ; . 7 
of eee 2 
1 f | | 
7- (C) Lies. In what Caſes, and of what. 
rs | 17 Wig: | 
d; . IN Aſſiſe it was ſaid, that Mortdanceſtor was brought of the Office 
of Bailiff” of the Foreſt of P. Br. Mortdanceſtor, pl. 17. cites 7 
Aff. 12. | 

2 2. man was brought of a Bailywick. Br. Mortdanceſtor; pl. 
| 23. Cites 10 Aff. 1 I. 
3 Writ of Mortdanceſtor was of tuo Parts of the Moiety of a Mill, 
i is and the Writ awarded good, the Mill being at the Time not ſever'd but 
= remaining per my & per Tout undivided. 11 Aſſ. 20. AER .. 
bs 4. Mortdanceſtor was brought of a Rent-charge. Br. Mortdanceſtor, 
cad- pl. 53. cites 11 Aſſ. 29. | GIA RA 
cha 5s. A Man may have Aſiſe of Mortdanceftor in Right of Damages. Br. 
= Mortdanceſtor, pl. 36. cites 29 Aſſ. 11. 1 8 
mm 6. Mortdanceſtor N J. who vouch d toMarranty BI, who at the Sum- 
ainf nns ad Warrantizandum was eſſoign'd, and at the Day was eſſoign'd de Ser- 
here vitio Regis, and at the Day failed of his Warrant of Eſvi and at the ſame 
y na Day the Tenant was eſſoign d de Servitio Regis, and. the Demandant 2 rd 
ry the Aſſiſe by Default Ly the Vouchee for failure of Warranty, and could not 
e, or have it; for none is Party to the Aſſiſe but the Tenant, till the Vouchee 

71 bad warranted to the Tenant, and the Demandant ſpall not have the Aſ- 
- b ile by Default where the Tenant is eſſoign d; by which the Aſſiſe was 
* adjudged and adjourned. Br. Mortdanceſtor, pl. 4. cites 45 E. 3. a4 | 
f the 7. In Dower it was ſaid, that if the Guardian loſes in Dower as Tenant, In ſuch Gaſe 
n all; i as Vouchee where the Heir is vorch'd in his Ward, and ſhe recovers the 2 
per where ſhe has not Title there the Infant ſhall have Mortdanceſtor at his " 4 
399 full Age; and this ſeems to be good Reaſon, becauſe the Infant is not Party Wirit at his 

o the Recovery, and faint Recovery ſhall not void Meſne Eſtates. Br. fuli Age at 
1dant Mortdanceſtor, pl. 5. cites 46 E. 3. 19, 20. | ty 
l noc | Pe 


- withſtanding the Poſſeſſion of the Guardian. 2 Inſt. 134- 
5Q — 8. Scire 
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Br. Scire fa- . Scire facias upon @ Fine Jevied ſur Cnuſance de Droit come ceo. &c, 2, 
cias, pl.:7- the Baron and Feme, and to the Heirs of the Baron who died; Per Hill the 
Hleir of the Baron ſhall have Mortdancęſtor clearly, and Thirn and Cy]. 
peper agreed to it becauſe ſuch Nature of Fine is executed; but ir did 

not appear if the Feme ſurviy'd or nat; but per Thirn and Culpeper, all is 

one. Br. Mortdanceſtor, pl. 7. cites 11 H. + $$. * at's ES. 

9. It was faid that where a Man leaſes Land 2 Life rendring Rent and 

dies, the Heir ſhall not have Mortdanceſtor of the Rent; For the Anceſtor 

had not Fee Simple in it; Contra upon Giſt in Tail and Rent reſeryeg 

Br. Mortdanceſtor, pl. 9. cites J H. 6. 3. e 

S. P. Tho 10. The Writ of Mortdanceſtor lieth where my Fat ber or Mother, Bro- 
7 L ther or Hiſter, or Uncle, or Aunt, or Nephew, or Neece dieth ſeiſed of any 
2 c E. Lands, 'Tenements or Rents, or of a Corody or other Rents, as Hens or 
1. cap. 2. Capons iſſuing out of other Lands of an Eſtate of Fee-Simple: Now if , | 
mentions Stranger atter their Deaths abate in that Land, Rent or Profits, I Who am 
only FRONT » his Heir ſhall have this Writ of Aſſiſe of Mortdanceſtor. F. N. B. 
Grandfather 195. (C). | 
or Great- 


Grandfather. For all are in equal Miſchief, and therefore within the ſame Remedy. 2 Inſt. 291. 


11. And if the Anceſtor were ſeiſed the Day that he died, of any Lands 
or Rents, or other like Things of an Eſtate in Fee-Simple, altho' that i 
Stranger entreth and 41 e him of that Land or Tenements zhe Day 
that be dieth, fo thar he dlech nor ſeifed of the fine Land or Rents &« 
yet I who am his Heir ſhall have that Aſſiſe of Mortdanceſtor, becauſe 
the Writ doth not ſuppoſe that any Anceſtor died ſeiſed, but rhe Writ 
faith, Parati Sacramento 2 ſi W. pater &c. fuir ſeiſitus in Domi- 
nico fuo ut de feodo Die quo obiit &c. and the ſame 1s ſufficient, altho 
he dieth not ſeiſed; and the Form of the Writ is ſuch. F. N. B. 195. (D) 
12. If one. has a Corody to him and his Heirs, and dies ſeiſed, or was 
ſeiſed the Day of his Death, his Heir ſhall have Aſſiſe of Mortdanceſtor, 


ode. Fin 2 rei. K . 0 


8 


if it be taken from him. F. N. B. 196. (B 


3 „„ „ rr Yo? 


oy $3 | 
(. 2) Lies. Of what Sf 


r. IF there are 3 Father and Son, and the Grandfather dies 
| ſeiſed, and after theFather dies, and the Son endows the Grandmother, 
and ſbe dies, and a Strapger abates, the Son ſhall not have Mortdanceſtor ot 
the Seiſin of his Father; For his Seiſin was defeated by the Endowment 
of the Grandmother, and ſhe is in by rhe Grandfather; per Wiche, which 
Kirton, Finch and Mombray deny'd; and yet Finch and Mombray grant- 
ed that by the Endowment of the Grandmother every Meſne Eſtate was 
defeated, and therefore the Law is with Wiche, as it ſeems. Br. Mort- 
daniceſter, pl. 3. eites 45 E. 3. 12. | | | 
2 Where the Iſue enters and endows his Mother and after dies without 
Wie, and*after the Tenant in Dower dies, and a Stranger abates, the Cnc 
of rhe Iſſue ſhall have Mortdanceſtor « Oe Brother who was 


Father of the Iſſue, and not upon the Poſſeſſion, of the Iſſue; For by the En- 
dowment the Seiſin of the Iſſue was defeated; per, Culpeper ; quod nemo 
negavit; and ſo ſee the laſt Seiſin ayoided; quod nota bene. Br. Mortdan- 
„ . as or 
3. It one dies in Pilgrimage beyond Sea, his Heir ſhall have a Writ af 
Mortdanceſt r; and in ſuch Writ it ſafficeth if he were / ifed the Po he 
went 0 of - England, tho* it was not the Nay of his Death. F. N. B. 
196. (A) id radia abu eh Bae I ah | 
4 If che Father enters into Religion and is profeſs'd, the Son ſhall have 2 
Mortdaunceſtor, if a Stranger abate in the Land, F. N. B. 196. (A). i 
IN 2 5. 


eſtion if the Heir ſhall have an Aſſiſe of Mor:daunceftor. And ſays 
An. 21 E. 3. Itin. Suff. M. 5 H. 4. the Opinion of ſome was, That it che 
Remainder be to his right Heirs, that then he ſhall not have an Aſliſe of 
Mortdaunceſtor; but if a Gift in Tail be made unto one, the Remainder 
to him and his right Heirs, that then he ſhall have an Aſſiſe of Mortdan- 
ceſtor, becauſe he hath the Remainder in Fee ro him and his Heirs; but 
ic ſeemeth he ſhall not have an Aſſiſe of Mortdanceſtor in the one Caſe, 
nor in the other; For the Words of the Writ are, Si. W. Pater &c. fuit 
ſeiſitus Die quo obiit in Dominico ſuo ut de Feodo; and here he was not; 
for he was ſeiſed in Demeſne, ut de Feodo taliato, and not in Demeſt.e as 
of Fee; and therefore the Jury cannot find that he was ſeiſed in his De- 


5 meſne as of Fee; For of the Demeſne he was ſeiſed in Tail. Quære of 
m that. F. N. B. 196. (K). 
B. 
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(D) Lies. Againft zohom, arid by ohum. 


ads | OL | 3 

3 . HERE a Man holds two Acres of bis Lord for certain Rent, and 

Jay gives the one in Tail, yet he remains Tenant to the Lord of both 

Nc, Acres, and the Writ well broug hi again/# him without naming the Tenant in 

uſe Tail. Br. Mordanceſtor, pl. 19. cites 8 Aſſ. 35. | hy 

\rit 2. Aſſiſe; if the Donee in Tail has Iſſue, he may alien, and if he dies Br. Tail & 
mi- ſciſed his Heir ſhall have Mortdanceſtor ; For this is Fee Simple Conditi- Dones, pl. 
tho onal ; per Green; But per Huſſey, the Heir Collateral ſhall nor hive Mort- 19 cites 8 C 
(D) danceſtor in this Caſe. Br. Mortdanceſtor, pl. 31. cites 18 Afſ. 5. 

Was 3. None is Abator, but he who firſt enters by Tort upon a Bite; 


but yer Aſſiſe of Mortdanceſtor lies againſt the Heir or Feoffee of the Abator, 
or 12 the 2orh Heir. Br. Mortdanceſtor, pl. 61. cites 5 H. 7. 6. 
r Keble. 
H If tuo purchaſe. jointly to them, and to the Heirs of the one, and he 
who has Fee dies, and after the other dies, the Heir of the firſt ſhall not 
have Mortdancęſtor; and the Reaſon ſeems ro be inaſmuch as the Fee was 
vt executed in Pofſe/ſron. by Reaſon of the Sarvivo#" of the othes ; and in Ef- 
ect, it is now only a Deſcent of a Reverfion, and the Feme of hin who 


dies had Fee ſhall not have Dower ; and yet he might have forftired the Fee 

ther, Simple, or given it by Feoffment, and joined the Miſt'in Writ'of Right; 

or of For he in Reverſion and the Tenant for Liſd may do it; Quere if he may 

ment releaſe it. « Br. Mortdanceftor, pl. 59. cites 29 H. 8. ä 
rhich 5. If a Man goes beyond Sea 88 OR and dies there; His Heir thall But if the 
rant- have a Writ of Morrdancetter. F. N. B. 195 $96: (H) Writ be in 
e Was [A 


Porm, it ſhall abate. F. N. B. 195, 196. (H.) in the Notes there (c). 


a . And H. 13 H. 3. Kin. Suff, The youngeſt Brin zer- lad a lortdan- And H. 1; 


2. | ; . 1 E. 2. It was 
ithout ceſtor againſt a Stranger, and ſhall recover where: the elne went ' Lond a HT VR: 
Uni: d, alchough be were not dead, becauſe 18. Years| paſſed finee'the'eldeſt $009;85), 
0 Was went beyogid rhet Senn. Ill.. ha hn oe on yh Where t 

e En- jos v6; . > ;YoungerBro- 
1 fans ther recovered. in. Aſſiſe of Mortdanceſtor; where the. eldeſt. went beyond tho Gogh nod was alive; Ibid: 
nemo If my younger Brother enters after the Death of my Father, I ſhall ( ave a Mortdanceſtor 


not) | 
wainſt him; 1 other Action hut Entry; and if he diſturb me, I may Hare an Aſſiſe. F. N. 


rtdan- 
5.196. (L) in the Notes there. (a). 


a 4 | 3 7 IE SL . 
* ht . The Aunt. an Niere ſpall join in Aſſiſe of Mortdaunceſtor, and that 
N. B ls by the Starute of Gloucſter. cap. 6. F. N. B. 195. (FD) 


d. A Mortdaunceſtor doth not lie for Lands deviſable by Will, becauſe 


the Title may fall to another, who is not Heir, by the Will of the Anceſ- 
, tor 


have 2 


* 
5 It 


* 


Mortdanceſtor. 

tor &c. and yet the Writ is true, that he was ſeiſed the Day he died. 
quod vide 23 E. 3. Lib. Aſſ. F. N. B. 196. (7). : 
And ſo in 9. And if the Anceſtor dieth ſeiſed, and hath two Siſters his Heirs 


G * mo one of them ſhall not have an Aſſiſe of Mortdaunceſtor againſt the other 
Auel ner for this Writ lieth againſt Strangers, and not againſt Privies in Blood. 
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ſhall 
83 F. N. B. 196. (L). 


daunceſtor a- 


ainſt the other for the Privity of Blood; but he ought to ſue a Nuper obiit againſt his Brother, or one 
Liſter againſt the other &c. Ibid, 


10. By the Purview of the Statute of Veſt. 2. 13 E. 1. cap. 4. If the 
Wife, having no Right to be endowed, brings a Writ of Dower again} 
the Guardian in Chivalry, and by Favour the Guardian in Chivalry do 
yield Dower, or make Defaulr or plead faintly, by Means whereof the 
Wife recovereth her Dower in Prejudice of the Heir, the Heir after he 
cometh to his full Age ſhall have a Writ of Mortdaunceftor againſt the Wiſe 
as he might have againit the other Deforceour. 2 Inſt. 352. 
II. If A. had Iſue B. a Son, and his Feme died, and after he took ano- 
ther Wife, and Land was given to A. and 1 Wife, and the Heirs if 
their two Bodies begotten, and they had Iſſue C. another Son, and the Femz 
died, and then A. died, and a Stranger abated; In ſuch Caſe, C. the Son 
before the Statute De Donis could not have had Mortdanceſtor. For one 
Point of the Writ is to enquire if the Demandant be Propinquior Heres 
to his Father, and this C. is nor, but B. his eldeſt Brother is next Heir, 
and ſo ſhould have had Formedon in Deſcender, which was a Writ found- 
ed upon his Caſe. Pl. C. 239. b. Ms 
12. If A. be Tenant for Life, Remainder fo B. for Years, Remainder to 
A. in Fee, who dies ſeiſed, and a Stranger abates, the Heir ſhall have Mort- 
daunceſtor; per Powel J. Lutw. 733. Trin. 8 W. 3. in Caſe of Bates 


(E) Lies. I» what County or Place. 


* See (A) * Ortdaunceſtor was brought in C. B. ga: in anot her County ; 

pl. 1. I Laicon demanded Judgnient if the Court will take Conuſance; 
For the Statute of “ Magna Charta cap. 12. is, That Aſſiſe ſhall not be 
taken but in its County, and the Statute ſpeaks as well of Aſſiſe of No- 
vel Diſſeiſin as of Aſſiſe of Mordaunceſtor; quod nota; But per Copley 
Prothonotary, a Man may bring this Action & Furis utrum in Bank if | 
he will, or in the proper County at his Election. But the Law is contrary as 
it ſeems ; For the Statute is in the Negative. And after, per Cur, if the 
Statute be in the Negative, the Bank ſhall not hold Plea; and fee the Sta- 
rute ; For it is in the Negative. Br. Mortdaunceſtor, pl. 22. cites 38 H. 

| 6. 18.——And See S. P. 39 H. 6. 19. Where it was awarded per Priſot, 

F. NB 177. that the Defendant go fine Die, nora. Ibid. _ 

(B) (C) „ 2. But if Aſſiſe of Mortdanceſtor be brought in the ſame County where C. 

1 B. fits it ſhall be returned in the ſame Bank. Br. Mortdanceſtor, pl. 60. cites 

- -- "the Regiſter, 1 ©. | a of ae 

F. N. B. 171. 3. Aud if B. R. fits in another County than where C. B. fits, then the Aſſiſe 

TOs: of Mortdanceſtor of Land in this County where B. R. fits ſhall be 

cov.” returned in the ſame B. R. Ibid. hs WA: avi 

F N. RI. . 4 4nd ſo ſee if any of the Banks are in the (Honey where the Mortdan- 

(B)(C) 77 ceſtor is to be 5 this ſhall be returned in the Bank; but if both the 

ſays, that Banks are in one and the ſame County, then it ſhall be brought in C. B. 4 or. | 

Mortd an- | 6: EET | EEE "# # $81 
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this is a common Plea as it ſeems, and ſo of Aſſiſe of Novel Difleiſin. ceſtor mall 
Ibid: . - | be brought 


Ss as 
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(F) Writ. And Proceedings. 
. A AOrtdanceſtor againft ſeveral by ſeveral Summons's, and all vouc h- 
ed to Warranty ſeverally, and all the Vouchers granted for Term of 
Life, which was counter-pleaded That none &c. by the Statute ; and the 
Demandant prayed that it be tried by the Aſſiſe, which the Court denied; 
For they ſaid, that they would not take the Aſſiſe by Parcels notwithſtandin 
the ſeveral Summons's, Br. Mortdanceſtor, pl. 22. cites 10 Aſſ. pl: 3. and pl. 
17. accordingly, but contra in Itinere North. f 
2. In Mortdanceſtor the Writ was of 3 Meſuages, 40 Acres of Land, 
10 Acres of Meadow, 10 8. Rent, and of two parts of a Meſuage, and of 
two 5 of a Moiety of a Mill &c. And in the Clauſe of, et Interim &c. 
the Writ was Meſuag' Pred* Terras Prat? Molend'; But neither the two 
parts of the Meſuage, nor the two parts of the Maiety of the Mill were put in 
View ; & non allocarur ; For the Farm of the Chancery js to put the whole 
in View notwithſtanding that Parcel only be in Demand; and after it was 
challenged becauſe he demanded two parts of the Moiety of the Mill, which 
is the third part of the whole, and ſo ſhall be demanded, & non alloca- 
tur. Br. Faux. Latin &c. pl. 6). cites 11 Aſſ. 20. OX 
3. Commiſſion to take Aſſiſes extends as well to Mortdancęſtor as other Af. 
likes, and ſo of Aſſociation, and where the one is put without Day the 
other is Iikewiſe, and when the one is put to Re-attachment, the other is 
put to Re-ſummons; but note, that at this Day the Commiſſions make ex- 
yl A of Aſſiſe of Mortdanceſtor. Br. Mortdanceſtor, pl. 55. cites 
12 Af. 2. Ka a aged e ir oo TI 
Writ of Mortdanceſtor was Si J. Obiit Seiſitus de Octo pedibus terre 
in Longitudine & ſex pedibus in Latitudine & duabus partibus unius Meſu- 
agi, & de Medietate duarum partium unius Meſuagii in Villade D. & in- 
terim Meſuagia Terras & Tenementa videant &c. And the Writ was 
challen a it was de Octo pedibus terre &c. where it ſhould be of 
a Place containing Octo pedes &c. & non allocatur; And it was challeng: 
ed, becauſe the Land was in Villa D. and the Viſne was demanded de 
Villa de D. & non allocatur ; For in Villa & de Villa is all one; And it 
was alſo challenged, becauſe Land was demanded before Meſuage, & non 
allocatur; Fora thing intire ſhall be demanded betore a Thing parted ; 
and note, that two Vills oftentimes ſhall be intended one and the ſame 
Thing, and the reaſon that in the Clauſe of the View, the Meſuage was 
before the Land, which was intire, was, becauſe where part of a Meſuage 
isin Demand, yet the whole Meſuage ſhall be put in View, and a Man can- | 
mt have Writ of other Form; Quod Nota bene. Br. Faux. Latin &c. pl. 117. 
Cites 16 E. 3. & F. N. B. tit. Mortdanceſtor. . 
5 In Mortdanceſtor in Pais by diverſe Summons's the Tenant as to one Sum- 
nons vouched in the ſame County, which was cuunterpleaded by the Statute, 
and to another he prayed Aid, and to the third he vouched foreign, and the 
Voucher granted; and becauſe Aſſiſe cannot be taken b Parcels all was ad- 
Jorned into Bank, and he who prayed Aid made Default, by which the Af 
ile was awarded againſt him; and 46 to him who wouched in a toreigh. 
unty, the Vouchee warranted him and entered into the Warranty and vouc h- 
ed over, and the ſecond Vouc hee came and A the Lien, and = wore 
Os £ bas ewed 
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> AO Deed of bis Anceſtor, 7 Date Dre the — * 2 the 
ſecond Vouchee denied it, and they _ at . And per Green, all thoſe 
.  Itlnes ſhall be tried by the Aſſiſe in Pais; r Shard, Aſſi ble ſhall L nor 
be taken by Parcels, oy this Iſſue of the Had enied is out of, the Point ; 
the Aſjiſe, and triable by Enqueſt, ny neither the Demandant nor the 27 
nant are Parties, but the two Vouchees, by which this Inqueſt ſhall be frk 
taken and tried here, & concordat in Juris Utrum M. 17 E. 3. contra Ii. 
10. E. 3. where it is ſaid, that Afliſe or Mortdanceſtor and Juris Utrum 
may and ought to be raken by Parcels, and in ſuch Caſe H. 9. E. 4. the 
Athſe after ſuch Iſſue tried was taken of Damagey. Rr. Mortdanceſtor pl. 
30, Cites 17 Aſſ. 9. 0 
6. Mortdanceſtor againſt an Infant, who pleaded [that for] E 
which was no Eſtoppel, gainh an Tf ho gh was an of +; he % 
as awarded at large, and Re-ſummons awarded as well againſt the * ury as 
the Party, and at the D the Tenant caſt Efſoign which was quaſhed by A- 
ward, and the Afife eee o * ault o iq in and at the Fe Sefe 
ons the Fuſtices not act Which Re-ſummons was ſued, and the 
Tenant was efſoigned, and this was LP ore and adjorned ; For this Re. 
ſummons 1s to revive the Plea, and the other was only Meſne Proceſs, 
Br. . In AR che pl 41. cites 30 Aff. 46. 51. 
In Aſſiſe the Writ was Poſt primam traffretationem where it ſhould 
be 79 0 retationem ſcil ny ) for (050 & Nomina eorum inbreviari for imbre. 
viari ſcil (n) for (m) and paſſed for the Plaintiff, and thoſe Matters al- 
leged in 25 oh Judgment, and yer it a peared by the Title of the 
Plainriff that this was done in the dn of N II. ſo that it appears that 
it was aſter the Limitation, and be rhe Plaintiff recovered, Br. Faux, 
Latin &c. pl. 22. cites 13 H. 4. 
8, And per Hank. where theſe Words i in Aſſiſe of Mortdanceſtor Pro- 
inquior 11 eus fit) are omitted, the Writ thall abate; For it wants 
2 
9. ba nee ſuffices without trans) & inbreviari & imbreyi art 
are all one, and therefore well and no Jeofail. Ibid. 
But if many 10. If the Heir 1. V Ah iſe within Age, he ſhall not ful Pled dees, and 
Sifters are the Writ ſhall not A. fecerit te fecurnm Sc. nor H obiit poſt Corona- 
Demandants, giqnem Ec. becaul 45 appears by the WA s Age. F. N. B. 195. (H) 


and ſome are 
within Age, 
and ſome of — Age, then the Writ ſhall be in the common Form, as if all were of full A F. * B. 


195(H) Ibid. in the Notes there boy cites 13. E. 3. pl. 4 7: 9 E. 2. Brief, 20 


11. The Order off ſatting the Parcel i in the Writ ſhall be as in a Writ of 
Right. F. N. B. 196. (C) 
12. A Man ſhall have a Certifitate | u pon ich wen Ga alſo Writs of Fl 
Pon, & 5 non omnes, as he tall have in Aſſiſe of N ovel p e N J. 
N. B. 196. (D) 

13. The Proceſs in Mortdanceftor: is Sawonr" againſt che Party and 
if he make Default at the Day of the Aſſiſe return'd, then the Plaintif 
ought to ſue a Re-ſummons; and if he 7 5 cy Fr the Allie ſhall 
be taken by his Default. F. N. B. 296700 

Where the 14. And if a Man vouch in Aſſiſe o e and at che firſt Da 
e : the Vouchee make . n the dend * a ar _—_ agulnt 
D in him. Ibid. | 3 0 

order to re- | 

move the Plea, and the Vouchee was — e Ki wade Defaut, ogy + Pon ca. e 
F. N. B. 196. (G) in the Notes there (a) cites 3 Aff. 10. 28 Aſſ. 29 


* S. P. And no Re- ſummons was awa by Min the 3 As it ſhould be in the  Mondecls 
againſt the Tenant himſelf ; Quod Nota. roceſs, pl. 92. cites 5 3 Aﬀl. 1a. : Fx, 


The Tenant 1 5. And ſo if the Tenant or Vouchee at the firſt Day be eſſoig wy and 


2 * afterwards at the Day giyen * Eſſoign, the Tenant or Youchee make 
pol woah Default, a Re-ſummons ſhall N 
wards made 


awarded Ibid. 
Default 
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| fault, * no Re- ſummons was, but the Jury taken by Default. 10 E. 3. 7. 45 E. 3. 23. 4 H. 6. 22, 
xy 4 8. Note, It was a Common Eſſoign, 55 ſee f 8 Aſſ. 13. a Re-ſummons granted, Tad ſee 22 Af] 
9. F. N. B. 196. (G) in the Notes there (b) . 1 4 e e 

28. P. For Re-lummans does not lie but immediately upon the Default at the Summots. Br. Mort- 


— 


* danceſtor, pl. 11. Cites 4 H. 6: 23. 
of + Br. Mortdanceſtor, pl. 18. cites S. C. accordingly. But Brook ſays, Note that the Efoign is not any 


Appearances and fo Nota Bene. 


t 52 — —2 ( 0 ANTE ASE AERIE ER | 
1, 16. But if the Tenant at the firſt Day be eſſoigned as in the King'sService, 
m 


and afterwards make Default at another Day, the Aſſiſe mall be taken by 


he his Default &c. Ibid. 

pet N wh | yen, 1 | | | | 99 BE 
iſe ) Phadmgs. 
A- 1. A /f Ortdanceſtor was brought of a Bailywick without ſaying in Po- 
efe | minico ſua &c. upon which the Writ was challenged, and alſo 
be thac Athile is not given but by Scatute of ſach a Thing; For it was 
le- not accounted Franktenement at Common Law, but it was ſaid there that 
ls, his is not the Cauſe, and rhat Nuper Obiit has been ſeen of a Corody De 


libero Tenemento, Br. Mortdanceſtor, pl: 23. Cites 10 Aſſ. 11. 


uld | 2. Mortdanceſtor was brought of a Rent-charge, and the Aſſiſe was 
re taken without ſbetuing thereof any Deed. or Specialty; quod Nora. Br. Mort- 
al- danceſtor, pl. 53. cires 11 Aff. 2ũ 9. e 
= 3. Mortdanceſtor of Meadow and of Rent; as to the Meadow the Tenant 
hat 


ſaid that the Demandant himſelf leaſed to him for Term of Life; this is a 
good Bar without ſaying that it was after the Death of the Anceſtor, and 
without ſhewing Specialty &c. The Demanaant ſaid, that after the Death 
F bis Anceſtor the Tenant had WIRE his Leaſe ; & non allocatar, unleſs 
be confeſs d the Demiſe, and that his Anceſtor died Falte after ; and as to the 
Rent jaig that Hors ae ſou Fee &c. Judgment, if without ſhewing Title 
&. & non allocatur; becauſe the Defendant was Tenant of the Rent and 
not Tenant of the Land out of which &c. Br. Mortdanceſtor, pl. 29. cites 


and 6 ADS. wi hogs oh gta ous al. | 

1 4 In Mortdanceſtor the Tenant diſclaimed ky Attorney and well; and per * All the 

1H) BY Huſcy, is is no Plea, * char the H/+37 bore date before phe laſt Sefons in the Editiovs of 

7 County which, was not 'arraign'd ; Judgment ot the Writ; but Brook (car Ie br 

7725 makes a Quære. Br. Mortdanceſtor, pl. 54. cites 12 Aſſ. 5. Port dare de- 
| ol gas 34; 1 | 4 J SES i Vuant le dar 

Hg Seſlions encount* quel il ne fuit arraigne &c.)but the Year Book is as here, but it is 22 Aſſ. 25 the 12 Al. 

itof 25. being another Point, and ſo all e Editions miſ- printed. I een ein ee 085 "4 

4.5 5. In Mortdanceſtor the 7»ant Ve and pray'd that he he ſummon d 


in another County, the Demandant counterpleaded the general Counterplea, 
and the Aſſiſe awarded and found for the Tenant, by which it was awarded 
that the Vouc her tand. The Demandant ſaid tha} the Vouc hes has Aſſets in 
this County, and pray d that he be ſummoned in this County, and could 
not have it, by Reaſon of the Iſſue above found againſt him. Br, Mort- 


| danceſtor, pl. 45. cites 36 Aſſ. 6. 
Day 6. In Niered neter the Tenant ſuid that . M tas ſeiſed in Fee, and 
aint Wi the Land is deviſabke*&c. and that ſhe deviſed to the Defendant in Fee 


and dy'd. and he enter d; this is a goodPlea without ſhewing the Te/tument 
For this belongs to the E 0 ac note bene. Br. Mortdanceſtor, 
pl. H. Cites 40 Aſſ. 2. ganas * 82 Wee * Ch 3 | N | 

J. In Aﬀiſe it was ſaid, that In Mortdanteffor' by an Infant be need not 
make mention that the Ance ſtor died after the Limitation ; per Grey; For it 
appears by the Age of the Infant; Norton ſaid this is true where it is 


. 


"and brought. z7po# the'Seifin of the Father or Mother, Contra where it is brought 
make {pon he 75 of another Anceftor; and it was agreed where thoſe Words 


Propingetior Heres ejus tit are omitted in Aſſiſe of | Mortdanceſtor, r 


* 


Default 
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— Caſes, and that this Bar is in Aſſiſe of Novel Diſſeiſin as Bar and Title. ; 
eltes Br. Mortdanceſtor, pl. 34. cites 28 Aff. 29. 

J. In Mortdanceſtor again/? the Baron and Feme and S. the Baron diſclaim d 
but y him and his Feme, and S. vouch'd to Warranty the Baron, who came and 
Br. pleaded Recovery in * Dum fuit infra etatem by himſelf againſt one F. and the * Orig. 
kfate of the Anceſtor of the Demandant Meſue berween the Title and the Re- (done fait) 
;overy ; and the Truth was that the Baron recovered againſt S. named in 
1 80 che Action of Mortdanceſtor, pending the Action of Mortdanceſtor, by 
A&ion try d; to which the Demandant ſaid that the Vouc hee after the Death 
of his Anceſtor enfeoffed S. with 7 avs of which Eftate he was ſeiſed ct 
the Time of the Recovery had, and ſo the Recovery falſe and faint in Law; 
and the Vouchee Demurr'd upon the Plea, by which the Demandant releaſed 
his Damages and pray d Seiſin of the Land, and had it yer Judicium ; becauſe 
by this Plea and Demurrer all the Points of the Writ were confeſs'd, and 
not per Viſum Juratorum ; becauſe the + Demand is compriſed in the Wrir + Orig (De- 
in certain; Quod Nota; Upon which tho” the Baron recover'd by elder mandant.) 
Title, yet the Anceſtor of the Demandant died ſeiſed, and then the De- 
mandant ought to recover by this Action Poſſeſſory, tho? the ſaid 8. 
Feoffee of the Baron had the better Right. Br. Mortdanceſtor, pl. 38. 
cites 30 Aſſ. 10. . | | 
8. Aſſiſe of Mortdanceſtor in B. R. by one within Age was challenged Br. Mort- 
becauſe the W rit was / talis fecerit &c. tunc ſum. Ec. and thoſe Words (/ danceſtor, pl. 
feerit ) ſhould be left out, inaſmuch. as the Plaintiff was within Age, and 8%. 
therefore ſhall not find Surety by which to be ſummoned &c. And allo in- 
much as the Writ was / Obiit pot Coron Cc. which Clauſe ſhould nor be 
in the Writ; becauſe it A to the Court by the Nonage &c. And not- 
withſtanding the two Challenges the Writ was awarded good. By which 
it was ſaid that the Prioreſs of St. Elin leaſed to him againſt whom &c. 
tor Term of 300 Years, ſo ſhe is Tenant of the Franktenement, Judg- 
ment &c. Et protulit Factum &c. and of the Rent | pleaded] Feottmenr 
with Warranty of the ſame Anceſtor &c. and the Demandant pray'd the 
Alle and had ic. 80 Af. 4ꝶ·u½.,, Loy and hs ho hy 
9. In Mortdanceſtor Deed of the ſame Anceftor was pleaded in Bar of 4 
Gift in Tail ſaving. the Rever/zon, and it was adjudged no Plea ; but per 
Thorp otherwiſe it is of a Leaſe for Term of Life, the Reverſion &c. Br. 
Mortdanceſtor, pl. 40. cites 30 Aſſ. 33.1 1 
10. In Mortdanceſtor the Defendant ſaid that the Prior of E. was ſeiſed $, if he 
in Fee and leaſed the ſame Land to the Anceſtor of the Demandant for 400 pleads that 
tears of whe = he demanded, and after the Leſſee reciting this Grant bi, Avceſter 


—— 


granted the ſame Land to the Defendant, which Term yet continnes, Judgment ;, . "MW 


if Aſſiſe; and a good Bar; For the Grant of the Anceftor ſhall bind the Heir Nemandart 
till he ſhews how his Anceſtor came to the Fee; And it is admitted there that / 10 Years, 
the 300 Years make only a Chattel and no Franktenement. And it is a 9 2 A 
zood Bar in this Action that the Anceſtor of the Demandant leafed to rhe. p,.,,&c. 
Tenant for 40 Years, which Term yet continues, inaſmuch as the Tenant This is a 
afirms the Franktenement in the Demandant ; and the Opinion of the Court youu Bar. 
was that the Demandant ſhall anſwer to the Deed of his Anceſtor, Br. Ibid. 
Mortdanceſtor, pl. 42. cites 32 Aſſ. 6. oh 290 ©: 

11. Mortdanceſtor of the Sei/in JET the Tenant ſaid That H. Father of 
the Demandant, whoſe Heir &c. 2 Zelament, which he thew'd, devis'd 17 
(and ſhewed the Cuſtom to deviſe &c.) to A. his Feme for Term of Life, 
the Remainder to the ſaid F. in Tail, and for Default of Iſſue of F. that his 
Executors ſhould ſell it and e &c. and the Deviſor died and after A. 
died and J. entered and died ſeiſed without Iſſue, by which the Executurs 
ſold to the Tenant, judgment if Aſſiſe; and a good Bar. Br. Mortdanceitor, 
pl. 44. cites 35 Aff. 4. 

12. In Aſſiſe of Mortdanceſtor the Feoffment of the ſame Anceſtor is 10 
Plea in Bar but to the Affiſe ; For the Action is taken ot later Lime, viz. 
of the dying ſeiſed after, Abſque hoc thar * he enfeoffed &c. Br. Mort- * Orig. (i 
lanceſtor, pl. 49. cites 43 Aff. 20. * 3 demitta &c.) 

5 13. In 
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13. In Mortdanceſtor by the Heir of a Feme inaſmuch as his Mother had 
entered into Religion it 18 a good Plea, that & £4 the Entry into Religion tb; 
took N. N. to Baron who is yet in full Life ; For if he be alive ſhe may be 
. deraigned; Contra if he was dead; Quod Nora, Br. Mortdanceſtor, pl. ;, 
Cites 5 E. 4. 3. OI 
14. If I bring Mortdanceſtor it is a good Plea that it was found by O, 
fice that the Father of the Demandant died ſeiſed of the Land and held of the 
King, the Demandant being within Age, and that the King granted the ard 
to him, and a good Plea without ſaying that he died ſeiſed in Va 3 becauſe he 
claimed by the King, and Office ſuffices for the King. Br. Mortdanceſtor 
dL $1, MRS: 3:5. 3 


pre" TI 
Rn * _ 


s WV 


(1) Pleadings. Reviver of Aion; what is. 


5 in Mort- 1, IT ſeems that where the Ance/tor dies ſeiſed and there is a Deſcent by 

danceſtor of Tort after, and the Heir enters, and the other recovers by Afſe of M. 
the Sei ſin of J D; . hi ſhall . h M d ſt . | 
bis Brother De! 7 eifin, this revive the Mortdanceitor again; Nota. Br. 
&c. the Fen- Mortdanceſtor, pl. 25. 7 EY ons 
ant ſaid that y OE | | — 5 
he himſelf brought Aſſiſe of Novel Diſſeiſn againſt the Demandant and others, and recavered by Verdict agai 
him &c. becauſe he was found Diſſeiſor, and gre Eſtate of bis Brother Meſne between the Deſſeiſin and 
Recovery of the Demandant, Judgment if Aſſiſe; to which the Demandant ſaid that he was not dieſe in 
Life of his Brother, nor any time beſore his Death, Priſt, & non allocatur; For the Record ſtands in force 
againſt him; and after ke ſaid that the Diſſeifin was after the Death of the Brother, and the others e contra 
Br. Mortdanceſtor, pl. 25. ciles 10 Afl. 16. 4 4 yen | 


2. Mortdanceſtor was brought in Suſſex and adjourned into Bank; the 
Tenant demanded Fudgment of the Writ, becauſe the Defendant himſelf was 
ſeiſed after the Death of the Anceſtor ; the Demandant ſaid that after the Te 
nant had recovered the ſame Land by Writ of Entry ad terminum qui preteriit 
of the Leaſe of his Father, ſuppoſing that the Father of the Tenant leafed 
&c. and recovered by Default, and ſo the laſt Seiſin void; and therefore this 
Writ is maintainable by all the TER and the Demandant is not put to 
his Writ of Right notwithſtanding the Recovery was by Default. Br. 
” Mortdanceſtor, pl. 2. cites 11 Aſſ. 117. = | 


” * — — — 
. 1 


(K) Phadings over. 


Br. Mort- 1. IN Mortdanceſtor the Tenant pleaded Nontenure in Abatement of the 
maren, Writ of Parcel of the Demand, and i it be found &c. he is mac) 
Prot bur £9 Hear the Recognizance and was received to this Plea. 2 Aff. 10. 


all the ; 
Editions are , Si (ne) ſoit trove &c. 


2. In Mortdanceſtor Nontenure of Parcel was pleaded: in Bar, and the 
Court compelled him to plead over to the Aſſiſe by & /# trove ne ſoit &“. 
and fo ſee that it goes only to the Writ; but note that at the Common 
Law it was to the Writ for all; but now by the Statute 25 E. z. of Trea- 
ſons, cap. 15. it ſhall not abate the Writ but for Parcel. Br. Mortdanceſtor, 
D © 20% 20 2reerr 8 
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(L) Me. What good. Aud where, and cuben tried. 


I. IN Mortdanceſtor the Tenant vouc hed one who entered into the Warran- 
ty, and ſaid that the Anceſtor did not die ſeiſed &c. And notwith- 
ſtanding this the Aſſiſe was charged upon all the Points of the Writ; 
Quod'Nora ; and quzre, if this ſhall be a good Iſſue, That he did nor die 
ſed ; For the Writ is, Si fuit Seiſſtus in Dominico ſuo ut de feodo Die 
uo obiit; and therefore it ſeems that the Iſſue thall be, that he was not 
fied ut de feodo and die quo obiit, Br. Mortdanceſtor, pl. 20. cires 9 Af: 3. 

2. In Mortdanceſtor if the Tenant vouches, and the Demandant coun- 
terpleads it and ſo to Iſſue, the Iſſue ſhall be tried immediately by the Aſ- 
iſe, and ſo it was; quod Nota. Br. Mortdanceſtor, pl. 33. cites 26 
Aff. 43- 75 : . 


dh. * ” a * 4 a th. KL. PF 4 


. 


(L. 2) Tried How. Where there are ſeveral Tenants, 


. IF the Writ of Mortdanceſtor be brought by ſeveral Summons's againſt 

ſeveral Tenants, in ſuch Caſe the Afi may be taken one againſt one 
Tenant, and another againſt the ot hen Tenant ; Quod vide. 3 E. 3. Itin, 
North. F. N. B. 196. (HH * n e nn e 


** 


( 3) Evideme. 
1. IF the Tenant ſaith that be is ready to hear the Reco izance of the Aſ> 
fiſe, he cannot give in Evidence That the —— is a Baſtard, 
but he ought to have pleaded it. 2 Inſt. 00. BK» 


: 


| (M) Perdith. And ® what ſhall be inquired. v9 


1. INMortdanceſtor the Tenant volt bed, which ws cotinterplended by the 

 Statnte, and the Affiſe was charged upon the Chunterplea, and over 
hon the Points of +hs Writ, and the Connterplea was found for the Demand. Orig (adire 
ant, and the Affſe ſaid further, that the Anceſfor went ont of the Country, priſe 
ſothat they did not know if he was dead or alive, and they were charged to | It ſhould 
* fay preciſely upon the Points of the Writ, and ſo they did. Br. Mort- be 10 Aff. 
ancettory/ pl. Sci NE ;. 111. des 
2, In Mortdanceſtor it was not inquired of the Time of the Death of 
the Anceſtor ; For this appears to be within the Limitation by the Non- 


age of the Heir. Br. Mortdanceſtor, pl. 43. cites 34. Aſſ. 10. 


NJ) Judg- 


Mortdanceſtor. 


cites 29 Aſſ. 11. 


0 N) Judgment. Given where, and how. And of ahnt. 
| Damages &c. 


1. By Stat. of Gloucefter, L T is provided, that where before this Time Dama. 
6 E. 1. cap. 1. es were not awarded in a Plea of Mortdancgſtor, 
(but in Caſe where the Land was recovered againſt the chief Lord) that from 
henceforth Damages ſhall be awarded in all Caſes where one recovers in an Af 
foſe of Mortdancęſtor. i 
2. In Mortdanceſtor in Paiis, the Tenant vouched Foreign, and the You. 
cher granted, and the Pare! was adjorned into Bank to try the Voucher, and 
Writ iſſued to ſummon the Vouchee returnable &c. at which Day he made 
Default, and immediately the Parol was remanded, and ſo note that the 
Volic hee was not re-ſummoned, and no Re-ſummons awarded againſt him, and 
if the Aſiſe paſſes for the Demandant, Fudgment ſhall be given before the 
Fuſtices aſſigned, and after the Tenanr ſhall cauſe the Record to come in. 
to Bank to have Judgment over in Value. Quod Nora. Br. Mortdanceſ. 
tor, pl. 15. cites 3 Aſſ. 10. 
3. In Mortdanceſtor the Tenant vouc hed F. who ſaid, that the Anceſtr 
of the Demandant had an elder Son who was attainted cf Felony, and ah. 
Jured in Life of his Father, and vouched Record of the Attainder, and fail 
at the Day, and the Plaintiff' prayed Fudgment, and releaſed his Damages, 


and was not ſuffered, becauſe he was an In ant; and the Aſſiſe was awarded 


at large notwithitanding the Failure of the Record, which found that 
the Anceſtor died ſeiſed, aud had an elder Son who was attainted in the Lie 
of his Father, and went out of the Country, and did not come back, and whe- 
ther he ſurvived the Father or not, or whether the Demandant is next Heir 
they know not; and becauſe thoſe things were not denied of the Vouchee, 
by reaſon that he pleaded that the Demandant had an elder Brother, 
which implies that the Demandant is Son of the Father, and allo he fail. 
ed of his Record; therefore the Pemandant recovered the Land and Da. 
mages againſt the Vouchee ; The Reaſon ſeems to be, in as much as the 
Vouchee failed of his Record; For otherwiſe it is not found if the eldeſt 
Son ſurvived his Father or not. Quære &c. Br. Mortdanceſtor, pl, 36. 

4. In Mortdanceſtor; a Man had Iſſue two Daughters by diverſe Venters, 
and died ſeiſed, and A. abated; the one Daughter-releaſed within Age, and 
died without Iſſue, and the other brought Mortdanceftor, and recovered ; For 
ſhe ſhall recover the whole of the Seifin of her Eat her; becauſe ſbe who releaſed 
was never ſeiſed, and the Releaſe is void by Reaſon of the Infancy ; Contra 
if ſhe had made Feoffment ; Note the Difference; For then it had been good 
for one Moiety, and the oͤne cannot be Heir to the Anceſtor by Reaſon of 
the ſeveral Venters; and the Demandant ſhall recover Damages; and 
therefore it was inquired of the Time of the Death of the other who 
releaſed ; For the Demandant ſhall not recover Damages for the time of 
him who releaſed. Br. Mortdanceſtor, pl. 43. cites 34 Aſſ. 10. 


For more of Mortdanceſtor in General, See Alliſe, and other proper 


Mortgage 


Mortgage. 


5 5 
[ 

F (A) I pat it is. 

p 1. X Mortgage is when a Feoffment is made upon ſuch Condition, that 
le if the Feoffor pay to the Feoffee at a certain Day &c. 40 1. that 


then the Feoffor may re-enter &c. In this Caſe the Feoffee is called Tenant 
in Mortgage; And it ſeems, the Reaſon why it is called Mortgage is, 
becauſe it is doubtful whether the Feoffor will pay at the Day limited or 
not; And if he does not pay, then the Land which is put in Pledge is 
taken from him for ever, and ſo dead to him upon Condition &c. And 
if he does pay the Money, then the Pledge is dead as to the Feoffee &c. 
Co. Litt. S. 332. ; | 


2. A Mortgage is not merely a Truſt, but a Title in Equity. Per Hale It is only a 
Ch. B. Hard. 467. Trin. 19 Car. 2. in Caſe of Power v. the Attorney 27% till the 


ed Equity of 

er, General. Redemption 

| ; | 5 | is releaſed | 
| or forecloſed. Per Ld. Cowper. 2 Vern. 450. Paſch. 1706. Attorney General v. Hesketh. Hill. 


1702, Ch. Prec. 215. S. C. It is only Tenancy at Will to the Mortgagee, the Mortgagor payi 
the Intereſt. Carth. 101. in Caſe of Smith v RE | | Sage, 9 


cir 3. A Mortgage is looked upon but as a perſonal Contract, and the Mort- 
ee, gigee has no Intereſt beyond his Money. Per Ld. Sommers. Mich. 1699. 
* MI FTE 255 


Ch. Prec. 99. 


— 


(B) JYhat is a Mortgage, and what a Purchaſe. | 


8 L A Mortgage muſt be to a Principio, either by a Condition in the An 4t/owre 
For 1 Deed it felt, or by another Collateral Deed made ar the ſame Conceyarce 
1 Time ; For the Condition ought to be made and conceived at the ſame i m_— _ 
Ul ime wich the Conyeyance, and a ſubſequent Agreement is but a Nude ,*7 2, 
r berement. Arg. Per Churchill. The Marter was referred. 2 Chan. Ca- ns! nd 
od sreement. Arg. er 5 UTCINLLLL. * Ee arter Was re cIre F 20 an. a entring and 
"or ks, Trin. 12 Car. 2. in Caſe ot Copleſton v. Boxwill. prong Ho 
a . 17 | | wes r:fits, de- 
and mands Intereſt for the Money which is paid him; This will be admitted to explain the erke of the 
ho Conveyance. Ch. Prec. 526. Mich. 1719. in the Caſe of Maxwell v. Lady Montague. 
1 | 8. 8 


2. Abſolute Conveyance of aReverſion of Leaſes was made by A. to B.— B. 
lies; C. the Son.ot B. denies Redemption. On reading a Bill which 
vas exhibited ly B. againſt A. to have the Lands or Money, and which makes 
t appear a Mortgage a Redemption was decreed [paying Principal and Da- 
mages. x Chan. Rep. 222. 13 Car. 2. Bowen v. Edwards. fl 

3. A. bargains and ſells Lands tor 1000 Years to B. in Conſideration of A Mortgage 
5000 J. on Conditiin to be void on Re-payment of 5000). on any 10th Day b. rat hear 
f Auguſt during the Term, and 400 /. per Ann. till paid. This is a Mort- ET... 
gage, and the 400 J. per Ann. is Intereſt Money after the Rate of 87. per zoo! Pr.viſo 
Cent and not a Rent-charge ; and Intereſt being now reduced by Statute to be redeem- 
12 Car. 2. 13. to 6/. per Cent. A. ſhall account for no more. Tr. 2 Car. 3 YT 
2 Fin. R. 226. Dandy v. Read. 7 ee any Micha- 
but th 3 W 7 ; Co h be this i Nature of a 3 4 Fu 25 
ere =_ | r thou n Natu | n r , 
and nll ay ory Fong ny: op PAL World. e h. Prec. 423. Mich, 1715. Howell v. Price. 


* 4 A. 


ge 


. 


— TO 
A. ſurrendered a Copyhold to B. and his Heirs without any Condir;., 

1 in the ba cs os but it was in Conſideration of 16 . — 4 

B. ro A. and for further Security whereof A. gave B. a Judgment for 

200 J. And by a Note fign'd by A. and B. dated before the Surrender it 

was agreed, that B. on Payment of the Money ſhould ſurrender back the 

Copyhold, and acknowledge Satisfaction on the Judgment. B. was ad. 

mitted and deviſed it by his Will to ſeveral Perſons, and they after ward 

diſpoſed of the ſame. Decreed a Redemption. Fin. R. 376. Trin. 30 

Car. 2. Clench & Wiſe v. Witherly & Hobert. 
efferies C. F. A. in 1657. conveys to B. ſubjett to Redemption on Payment of 
3 380). in 1688. and Poſſeſſion is imm̃ediately delivered at the Time or 
1.14 re. Conveyance. The Eſtate was but 157. per Ann. but by the Deceaſe of to 
deem, but old Lives became 457. and a Rent was reſerved of 55. per Ann. on the 
propoſed that Conveyance, which was conſtantly paid by B. Ld North decreed a Re. 
e dg Nr demption before the Day of Payment in the Proviſo, and an Account of 
reported 3, the Profits. Vern. 183. Tr. 1683. Talbot v. Braddil. 


to be 601. | | 
overpaid, and B. fince that received two Years Profits. The Plaintiff ſhould waive the Benefit of the 


Account, and B forthwith deliver Poſſeſſion, and gave B. a Week to conſider of it. Vern. 395. Paſch, | 
1686. Talbott v. Braddil. 2 | | 


6. Where there is a Clauſe or Provition to re-purchaſe by the Vendor, 
the Time limited ought to be preciſely obſerved. And upon an abſolute 
ade g from A. to B. it was inſiſted that B. declared, if A. would 
repay B. his Money within one Year, and give B. (who was a Serjeant WM 
at Law) 100 J, for his Pains, that A. ſhould repurchaſe his Eftare ; but 
Bill diſmiſſed per Ld North. Vern. 268. Mich. 1684. Barrel v. Sabine, 

In Caſe of 7. A. conveys Land to B. who is put into Poſſeſſion; the Deed was al. 
Welch Mort- ſolute; but there was an Agreement, that if A. pays the Money in 10 Tears, 
are he B. ſhall reconvey. The Profits appearing to be much more than the Intereſt, 
the Rolls upon a Bill by the Heir to redeem it was decreed that B. account for the 
thought, that Profits, and not be permitted to fer the Profits againft the Intereſt. Ven. 
it the Value 476. Mich. 1687. Fulthorp v. Foſter. 


was exceſ- | 
ſive, the Court would decree an Account notwithſtanding the Agreement to retain the Profits in lieu of ile 
Intereſt, Vern. 477. in Cafe of Fulthorp v. Foſter. OY 


8. A. borrows 200). of B. and ſurrenders a Copyhold of Inheritance to 
be void on Payment of the 2007. and Intereſt in April following. A. gives 
Bond to B. at the fame Time, that if the zool. and Tarereff ſhould not bu pu 
at the Day, that if B. ſhould pay to A. &c. 78 J. more within 10 Days altef 
in full for the Purchaſe of the Premiſſes, the Bond ſhould be void. A. died 
before the Mortgage was forfeired ; rhe 200 f. was not paid at the Day; 
B. pays the 58 J. the Day atter to A's Adminiſtrator. This was no ablo« 
lure Purchaſe ; and ordered the whole 2787. to be repaid, and Cots, dif 
counting the Meſne Profits. Vern. 488. Mich. 1689. Willet v. Winnel. 
9. A. for 5501. makes an abſolute Aſſignment of a Leaſe to B. and Þ. 
by Writing under his Hand agrees that if A. pays B. at the End of the Tet 
6007. B. will 3 B. dies, leaving C. his Son and Heir; to of the 
Lives die, and the Leaſe is twice renewed, and now it was 20 Nears afte 
the firſt Conveyance. Yer Maſter of the Rolls decreed a Redemption on 
Payment of the 5501. and the two Fines paid for the Renewal with In- 
tereſt, and during B's Life the Profits to be ſer againſt the Intereſt, but 
C. to account for the Profits ſince. 2 Vern. 84. Mich. 1688. Manlove ! 
Ball & Bruron. . R F by 1 rams 775 
10. A. for 800. conveys abſolutely to B.— A. brings a Bill toredeem.—b 
inſiſts that the Grant was abſolure, hut confeſſed it mas a Truſt, chat aft 
the Principal and Intereſt paid, B. ſnould ſtand ſeiſed for A's Wife aui 
Children. Plaintiff replies to the Anſwer, but no Proof of the Tru 
and therefore it was inſiſted that the Husband ſhould redeem; but decres 


_—_— 


Yoad 4. kD — 7 


3 | Mortgage. 439 
z Truſt for the Wife and Children. 2 Vern. 288. Paſch. 1693. Hampton 
v. Spencer. a 
11 It a Mortgagee afterwards gets an abſolnte Deed, but ſuffers Poſſeſ= 
fon io go ſometinte contrary to it, it will agalh make it bur a Mortgage. 
G. Equ. R. 11. Mich. 7 Anne in Caſe of Jy v. Horwell. 1 

12. A. a Jointenant with her Siſter made an abſolute Conveyance to 
B. in Fee for 1047. which was intended on Y as a Mortgage. Aſter in 
1708. thoſe Deeds wete cancelled ; and then A. iti Conſideration of 1847. 
(including the 1047.) paid by B. convey'd the Premiſſes as before; but 
with a farther Covenant, Not to agree to any Partition wit hot B's Conſent. 
The Siſter was in Poſſeſſion till 1) , at which Time B. ejected her 
out of the Moiety, and enjoy d it quietly till 1726. when A brought her 
Bill for Redemption, to which B. pleaded himſelf an abſolute Purchaſor. 
The Receipts given for the Money mentioned it to be Parchaſe Money. 
In t710: there was an Agreement that A. might have the Eſtate again, 
if deſired, paying Principal, Intereſt, and Charges. The Cauſe was firſt 
heard betore the Maſter of the Rolls, who diſmilled the Bill; And after- 
watds coming on before the Ld Chancellor, who took Notice that the 
Caſe was very dark, but that the ſaid Agreement ſhewed it was not redeem- 
able at firſt; and that upon conſidering what, upon Proof, he took to be 
the Annual Value of the Eſtate, and the other Matters, he was inclin'd 
upon the whole to think 1t an abſolute Conveyance at firit. Had A. con- 
tinued in Poſſeſſion any Time after executing the Deeds, he ſhould have 
been clear that it was a Mortgage; and the Jong Acquieſcence [of 16 Tears]! 
under B's Poſſeſſion was a ſtrong Evidence of its being an abſolutt- Convey- 
ance; For otherwiſe the Length of Time would not have fignified ; Be- 
cauſe they who take a Conveyance of an Eſtate as a Mortgage, without 
any Defeaſance are guilty of Fraud, and no Length of Time will bar a 
Fraud, and diſapproved the Practice in the North of making Mortgages 
abſolute, and the Defeaſances by a ſeparate Deed, as carrying a Face ef 
Fraud. Sel. Ch, Cafes, in Ld Talbor's Time. 61. Hill. 8 Geo. 2. Cot- 


„ 


terel v. Purchaſe, _ My vn 

13. A. being indebted to J. S. and threatened to be ſued by him propoſed 
to aſſign a Term which he was in Poſſeſſion of, which J. S. agreed to, bit 
whether abſolutely in Diſchargs if the Debt, ot i; Way of Security odly was 
not meritioned 5; However, J. S. got an abſolure Athgnmenr drawn, which 
occaſioning Diſputes, B. the Brother of A. interpos'd, and it was at length 
agreed, that B. ſhould give his Bond to F. F. for the Debt, and that the 
Name of F. F. 5 be ſtruck out of the Aſſignment, an B's in erted wit h- 
qut any other Alteration in the Deed, and the ſame to be executed by A. 
but that there ſhould be an Tad; ons purporting that the Deed was to 
indemnity B. againſt the ſaid Bond; all which was done. Two Days after- 
wards A. by a Writing directed the Tenants. to attorn to B. Which th 
did, and then (as B. ſwore in his Anſwer) AH. and B. agreed that the 4 
Synment ſhould be abſolute and without Redemption. A. became aſter wards 
Bankrupt, and a Bill was brought againſt B. for a Redemption. Parker 
J. who fat for the Chancellor, ſaid, it could not be doubted, but this ar 
the Time of Execution was intended only as a Mortgage; For tho” it had 
the Appearance of an abſolute Deed under Hand and Seal, yet the In- 
dorſement, tho under the Party's Hand only, was ſufficient to ſhe w that 
in Equity at leaſt it was only a Mortgage. And that what was done 
two Days aſter the executing the Deed did not alter the Nature of it, 
nor amounted to æ Releaſe of the Equity of Redemption, but only to a 
Direction to the Tenants to attorn to the Mortgagee; and d 1 a Re- 
demption accordingly. Barn. Chan. Rep. 30. 


ern. 


aſch. 1740. Franklyn v. 
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(0 8 7 iſp utes between Mortgagor and Mortgapee. 


1. 'HE Money upon the Mortgage being paid the Mortgagor ſued to har 

T the Deed again and not REES Rig 125 = a 

the Mortgagee for rofit paſt. Toth 229, 230. cites 4 Eliz. and 38 & 39 

Eliz. Langford v. Comit. Salop. | van 

The Mort- 2. If Mortgagee commits Naſt, the Mortgagor has no Remedy, unleſ 
gagee in Fee there is a Covenant not to commit Waſt, Cro. J. 172. Trin 5 Jac. B. R. 


4 = in Caſe of Evans v. Thomas. 


cut down | 
Timber at Law, as the legal Eftate is in him ; but not in this Court, unleſs it be a ſcanty Security, in 
which Caſe Chancery will not reſtrain it, as it will if it be an ample Security; For as the Mortgagee is 
only a Truſtree for the Mortgagor, the Timber when cut down muſt be apply d to eaſe the Eſtate, an 
not for his own Benefit Arg. And Baron Price who ſat in the Ld Chancellor's Abſence ſaid, That 
Mortgagee in Fee may at Law commit Waſt, but never in Equity, unleſs it appears a defective Se. 
curity. Select Caſes in Chan. in Ld King's Time. 31. Trin. 11 Geo. 1. in Caſe of Witherington y 
Banks & Coſteſworth. 3 1 * 


But he ſhall 3. The Mortgagee was decreed to account for the Profits received, and 
nor account for the Uſe of thoſe Profits. Toth. 230. cites 13 Jac. Hol man v. Vaux, 


for more than 
he actually made of the Land, or Might have made had it not been for his wilful Default. As if he 
turned out a ſufficient Tenant that held it at ſo much Rent, or refuſed to accept a ſufficient Tenant that 
would have given ſo much for it. Vern. 45. Paſch. 1682. Anon. Chan. Caſes 258. Hill. 26 & 27 
Car. 2. Chamberlain v Chamberlain. | 1 | 

The Profits were ſet againſt Intereſt in an old Mortgage. MS. Tab. cites 25 June 1715. Bail 
(als. Bafil) v. Acheſon. | Togo | 

If the Mortgagor makes Proof that the Eſtate was ſet at ſuch a Price while in the Hands of the Mort. 
gagee, that ſhall be deeem'd the Rate at which he Jet for the whole Time, unleſs he ſhews the con- 
trary, which: is in his Power as being let by him. Sel. Ch. Caſes in Ld King's Time 53. November 


17, 1725. Blacklock v. Barns. 


4. Leaſe by way of Mortgage ; it the Money be paid tho' after the Day,'tis 

void in Equity againſt a Purchaſor, or a Charity. Chan. Rep. 18. 1 Car, . 

Emanuel College v. Evans. 58 

Mortgagee 5. Leaſes made by Mortgagee at Rack and improved Rents are to be 4 
before Fore- goed, and ſtand good; otherwiſe not. Chan. Rep. 172, 1656. Welden y. 


cloſure can- 4 
not make a Ralliſon. 


Years of a Houſe &c. in Mortgage to bind the Mortgagor, unleſi to avoid an apparent Loſs and merel 


in Neceſſity; per Lord Chancellor, Paſch. 1722. and fo reverſed a Decree at the Rolls. 9 Mod. 2. Paſch. 
$ Geo. Hungerford v. Clay. | | : r 311. 410) ! 


6. Mortgagee 8 to Mortgagor the Land for Vears; this Demiſe 
does not ſ#ſpend the Condition; For the Payment of the mortgage Money 
does not ariſe from the Profits of the Land; and this Condition is Collam- 
ral. 2 254. pl. 46. 5 N e 
J. It Lands be mortgaged to one, the Intereſt in Law in theſe Lands is 
in the Mortgagee before the Forfeiture of them; For he hath purchaſed the 
Lands upon a valuable Conſideration as the Law will intend; and tho 
the Mortgagor may redeem in the reſpe&t of the Agreement betwixt the 
Parties, yet it is not known whether he will do it or no; and F he do it 

not, then the Eftate in Law 1s abſolute in the Mortgagee, without any other 
Act to be done to paſs the Eſtate ; hut the Mortgagor hath an equitable 
Right of Redemption. 2 L. P. R. 203. cites Mich. 23 Car. B. R. 
8. Where a Mortgage is forfeited, the Mortgagee may bring an Kjettment 
without an actual Entry ; For he is in Poſſeſſion upon the executing of the 
Conveyances. 2 L. P. R. 203. | ITY 

9. Mortgagee refu/ing to receive his Money upon Tender after Forfeiture, 
ſhall boſe bis Intereſt trom the Tender. Chan. Caſes 29. Mich. 15 Car. 2. 

- 9 v. Burges. Another like Caſe cited there between Peckham 

v. Legay⸗ 


© Tz: aa _ SS... A: Aa £6 __ ai 4 


10. Mort- 


nit. 
— — — — — 


Mortgage. 


——— 


10. Mortgagee renews a Church Leaſe, the Mortgagor ſhall be relieved. 
2 Chan. Rep. 59. 20 Car. 2 Darrel v. W hitchcort, 

11. An Apreement that the Mortgagor ſhould pay off ſo much Money 
for leſſening the Debr, and that part of the Lands in Mortgage ſhould be 
left out of the Mortgage was decreed. Fin. R. 138. Mich. 26 Car. 2. Ld. 
Vaughan v. Morgan & Moneux. 

12. After a Statute acknowledged and a Mortgage of a Term the Term The rene w- 
expires 3 the Conuſor's Truſtees renew the Leaſes in their own Names; vet ed Leaſe de- 
decreed the whole Eſtate of the Mortgagor (he having other Eſtates) liable gtd to the 
to the Statute. 2 Chan. Rep. 113. 28 Car. 2. Lucking v. Ruſhworth. Pia 4, cw 

13. It a Mortgage be for 100/. with a Proviſo to be void on Payment S. C. Trin. 
of 106 J. at the end of a Year and »o Covenant for the Mortgagor to take the 30 Car. 2. 
Profits till default be niade in Payment, ſo that in ſtrickneſs the Mortgagee 
is intituled to the Intereſt and Profits, yet the not expreſſing it does not 
make the Agreement Uſurious. 2 Mod. 307. Paſch. 30 Car. 2. C. B. 

Ballard v. Odd ley. ; 

14. Where an Heir or Truſtee byys in an Incumbrance, he ſhall be a/- 
wed only ſo much as he paid, unleſs he bought it in to protect an Incum- 
jrauce to which himſelf is intitled; but if a Stranger or Mortgagee buys 
in an Incumbrance, he ſhall be allowed all the Money and Arrears of In- 
tereſt due, tho purchaſed tor leſs. Vern. 49. Paſch. 1682. Darcy v. Hall. 

15. Mortgagor is only Tenant at Will to the Mortgagee paying the Mortgagee is 
Intereſt, and tho he makes under Leaſes, or a Settlement on Marriage of his but à Truſtee 
on, and thereupon Levies a Fine, and five Tears paſs without any Claim, Sp" 
yet if he continues to pay the Intereſt, this Fine thall nor affect rhe Mort- quity of Re- 
gagee. Carth. 101. Mich. 1 W. & M. B. R. in Caſe of Smith v. Pierce. demption is 


releaſed or 
forecloſed ; per Lord Cowper. 2 Vern, 450. Paſch. 1706. Attorney General v. Hesketh and al, 
Ch. Prec. 215. S. C. Hill. 1702. | 


16. Mortgagee entails the Lands by Fine; Mortgagor ſues for Redemp- 
tion, which 1s decreed and rhe Money = and no mention of the Entail 
in all the Proceedings; the Iſſue of Mortgagee brings Ejeti ment and Re- 
covers; but . was relieved having paid his Money purſuant to the 
Decree, and having been in no Fault; and Lds. Commiſſioners decreed the 
Iſſue to de ee. Plaiptiff to enjoy in the mean Time, and a perpetual In- 
junction againſt the] udgment. 2Vern. 142. Trin. 1690. Chapman v. Duncomb. 
17. A Mortgagor covenants after Default to make further Aſſurance tor 
the abſolure ſure-making &c. Per Holt Ch. J. The further Aflurance mult 
be abſolute, becauſe rhe Eitate is to be abſolute ; bur this ſhall nor oblige 
him to releaſe his Equity of Redemption; and he faid a Warranty is not 
to be inſerred in ſuch further Aſſurance. Cumb. 318. Hill. 6. W. 3. B. R. 
Arkin v, Urton. 25 
18. 'Tho? there be 20 Covenant to pay the Money, yer if the Mortgagor S E. by Ld. 
bad the Money, becauſe it was his Debt, he is bound to make it good, 3 8 
to the Land be a defect ive Security. 2 Salk. 449, 450. Cope v. Cope in 4 ;. pct. 


Chancery. 1728. in Caſe 
| | | | of Balſh v. 
Hyham — A defective Security is a goed Agreement in Equity to charge the Land, 2 Vern. 151. per 
Commiſhoners 1690. Dale v. Smithwich In ſuch Caſe if afterwards the Mortgagee proves [ſufficient to 
anſwer the Money lent, yet is not the Money loft ; For for as the R eſidue the Mortgagee is a Creditor 
by Simple Contract; per Harcourt Ch. G. Equ. R. 110. 1 Geo. 1. Thomas v. Terry. — Where there 
vas no Covenant to pay the Money either expreſs or implied in a Mortgage in Fee, but only a Cove- 
nant for quiet Enjoyment, and that the Eſtate was free from Incumbrances, and the Mortgagee was in 
Poſſeſſion, and it was made redeematle en Payment of 300 l. at any Michaelmas-day Lord Cow per held 
that no Action lay for the Money by Mortgage, ang that it was redeemable for ever. Ch. Prec. 423. 
Mich. 1715. Howel v. Price. 1 B | * | 


19. Bill was brought to. redeem, and Account decrecd and 2407. was re- 
ported to be due; Exceptions were taken to the Report, and pending the 
Exceptions Mortgagee burns the Wainſcott and commits Waſt ; I. d. Wright on 
Motion and n ordered Poſſeſſion to the Plaintiff, who was a 

5U Pauper 


* 


2 Vern. 564. 
11 Novem- 


Mortgage. 
Pauper he giving Security to abide the Event of the Account. 2 Verd. 392 
Mich. 1100. Hanſon v. Darby. 3s) EN 

20. Bail ſhall be put in on an Aion of Debt brought by Mortgagor 4. 
Mortgagee tor the Mortgage Money; per Holt. Farr. 139. Hill, 1 Ann. 
B. R. Gidden v. Drury, pet Wat by 

21. Heir of Mortgagor pretends an Entail and endeavours to overthroy 
the Mortgage, by which Mortgagee was at a great Expence but preyail'q 
at Law.—Atter the Heir ſues to redeem, Per Cur. The Mortgagee ſhall not 
be held down to the Taxation of his Coſts at Law but on the Account, 
but ſhall be allowed all he laid ont or expended, and where, fearing his 
Mortgage would have been deteared at Law he ook Adminiſtration as Prin. 
cipal Creditor, he ſhall be allowed the Coſts of that too. 2 Vern. 56, 
Hill. 1705. Ramſden v. Langley. 

22. Tho' a Surrender of a Copy hold be void in Law for want of @ Pre. 
ſentment, and that might be the Laches of rhe Mortgagee in not procur. 
ing it, yet the Surrender was a Lien and bound rhe Land in Equity ; and 
the Surrenderor, or if he become Bankrupr, the Aſſignee who ought not 
to be 1n better Caſe than the Bankrupt, is plainly bound in Equity 5 this 
detective Conveyance. (Er come moy Semble ſays the Reporter, he be- 
came a Truſtee for the Purchaſor.) Mich. 8 Ann. 2 Salk. 449. Taylor v. 
Wheeler. | | 

23. That a Mortgagee cannot preſent on an Avoidance of a Church was 
admitted, becauſe it doth not leſſen his Debt. 9 Mod. 2. Paſch. 8 Geo. 
in Caſe of Hungertord v. Clay. i 

24. A. the Mortgagee brought a Bill to forecloſe, and B. the Mortgagor 
brought a Croſs Bill to redeem, and it was decreed to pay Principal, "roy 
and Os, or elſe to be forecloſed and on Payment to be let in.. B. died ; and the 
Account being taken, the Plaintiff finding the Effate inſufficient brings a 
new Bill of Reviver and partly a Supplemental Bill, both to review the for- 
mer Decree and Proceedings, and like wiſe to have an Account of the Aſſets 
of B. and thereout to have Satisfaction for a Bond which was given as 4 
Collateral Security with the Mortgage: To this Bill the Executor of B. pleads 
the former Decree in Bar that the Plaintiff elected his Satisfaction, and 
had not ſo much as ſuggeſted that that Satisfaction was deficient, 1 that it 
does not appear but that he may receive a double Satisfaction for his Debt, 
and that it was plain that he had not waiv'd the. Hort gage by his Bill of Remi. 
ver. A. inſiſted that it was the Practice of the Court that taking our of Procels 
or making Ute of any Counter- ſecurity was in itſelf a Waiver of the Foreclo- 
. ſure, and that a Mortgagee had always his Election to waive and open the Fore- 
cloſure and have Recourſe to his Bond or Covenant if he thought proper. 
But per Cur. the Plaintiff by his Reviver has not waiv'd the Mortgage | 
or ſo much as ſuggeſted a Deficiency ; ſo that the Plea muſt ſtand for an 
| Anſwer without Liberty to except. G. Equ. R. 186. Hill. 12 Geo, 1. 
Birch's Caſe. 3 


—— — 


—_— 


(D) Diſputes between Mortgagor, Mortgagee and Mort. 
gagee. x1... Fats 


I. N Agreement between Mortgagor and ſecond Mortgagee and the 
Aſſignee of a firſt Mortgagee, decreed to be performed by the 
Morrgagor and the Aſſignee of firſt Morrgagee. See Fin. R. 138. ö 
26 Car. 2. Ld. Vaughan v. Morgan, Monoux and Finch. 708 
2. Firft Mortgages forecloſes an after Mortgagee, and by Will deviſes the 
Lands to Mortgagor. Upon this the After-mortgagee brings a Bill to fer 
aſide the firſt Mortgage, and to be let into a Satisfaction of his _— 
* a 


—_— __ — * 


* * 


Mortgage. 


The Detendant pleads the former Suit and Decree of Forecloſure, bur Was 
ordered to anſwer. 2 Vern. 235. Trin. 1691. Cook v. Sadler. The 


Court compared it to the Caſe of Bovey a th. ch 
ſhould 0 v0 Ibid. 4 nd Smith, t hat the Truit 


443 


— 


_—_— 
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(E) Diſputes between Mortgagor and Aſignee of Morte 


. N Ola Mortgage aſſigned to another ought to be taken as a New 
Mortgage from the Time of the Afignment. 2 L. P. R. 206. cites 
Chan. Rep. 218. But Quære if this Point be there. | 

2. Aſſignee of a Mortgage that comes in at an old Hand ſhall not account 
but ſo far only as goes in Diſcount of his Money, and not for the Surplu- 
ſage. Ch. Caſes 102. Paſch. 20 Car. 2. Pearſon v. Pulley. 

3. On Aſſignment of a Mortgage by A. to B. the Debt was ſtated between 
A. and B. and ſome of the Coheirs that were look'd on to have a Right to 
the Redemption. This Account ſhall not conclude a Coheir that was not 
Party to the Account; per Ld. North. Vern. 169. Paſch. 1683. E. Mac- 
clesfield v. Fitton. 

4. A 1 to B. for 450 J. Principal Money payable at 5 Years Eng S. P. doubt- 
and Intereſt half yearly in the mean Time. About 2 Months before the 5 = F +a | 
Years were expired, no Intereſt being paid, Mortgagee affigned-toD. in Con- 168 Ef 
fideration of 560 J. being ſo much due tor Principal and Intereſt. Lds. Com- Macclesfield 
miſſioners decreed the 560 /. ro be paid with Intere/# from the Time of the v. Fitton — 
Aſfignment ; For the Mortgage was forfeited long before by Non- payment OY 
of Intereſt. Hill. 1690. 2 Vern. 135. Gladman v. Henchman. 44 , aid by 


£02508 N the Aſignee 
1 the Mortgagee ſhall be talen as Principal againſt the Mortgagor from the Time of the Aſſignment. 2 IL. 
P. R. 204. cites Chan, * Rep. 63, 258.—{* lt ſhould be Chan: Caſes.] 


5. The Original Covenant for the Mortgagor to enjoy till Default of Skin 424. 
Payment governs all the ſubſequent Aſſignments ; For he covenants for Fables bf . 
himſelf, his Executors, Adminiſtrators and Aſſigns, that the Mortgagor ports Caſe. 
ſhall hold till default of Payment, which creates a Tenancy at Will upon all = 
the Meſue Affagnments ; per Eyre ]. to which Holt Ch. J. agreed and ſaid 

it _ well obſerved. Cumb. 249. Paſch, 6 W. & M. B. R. Smartle v. 

Williams. 33 


— — 


kth * _— ——— * 


E. 2) Diſputes between Mortgagor and Aſſignee of 
Mortgagee, the Mortgagor not forming. 


l. Mortgage being forfeited Mortgagee aſſigns his Intereſt to ano- 
A ther on Payment of the Money. Tho' it was inſiſted for the Mort- 
gagor chat this was a Breach of Truſt in the Mortgagee. The Court 

was of Opinion that Mortgagee ſhould Account for all the Profits both be- 

fore and after his Aſſignment and pay himſelf in the firſt Place, and the 
Surpluſs to the Mortgagor, and that he, ſhould convey and, procure all 
Ferſons claiming — him to convey the Leaſe to the Mortgagor tree 

trom Incumbranees done or committed by him or them. Aſterwards the 
Aſiance (Who was, Son of the Mortgagor) claiming the Original Leaſe by 

a Title Paramount to the Mortgagor, and it appearing. that he had ſuch a 
Title the Mortgagee was diſcharged againſt him. 13 Car. 2. N. Ch. R. 

6o. Venables v. Foyle. | Dink 2 
2. Aſſignee 


PR 1 —— 
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Per Finch K. 2, Aſſignee of a Mortgagee ſhall not be in a better Condition than the 


Cortra. Hill. Mortgagee, ard ſo would not allow the Intereſt paid to the Mortgagee by 
26 & 27 Car, the Alſignee to be taken as Principal and to carry Intereſt; per Ld. Chan 


KO % 58. Shaftsbury upon Appeal againſt a Decree of Ld. Keeper Bridgman's, Hill. þ 
Chamberlain 1692. 3 Ch. R. 78. “ Porter v. Hobart. —Bur it the Mortgagor came | 
1 into the Aſſig ument it is otherwiſe. ut ante 79. . Caſes cited to ſupport 7 
. Bog Bridgman's Decree were Marder v. Sayer, Mich. 13 Car. 2. per Maſter c 
S. C.—154. of the Rolls. Hamond v. Conningsby, Mich. 18 Car. 2. Ld. Chance, WW 
S P,—+Ch. and Maſter of the Rolls. F Smith v. Pemberton, Paſch. 17 Car, 2 5 


Caſes 67.8. C. Ld. Chanc. Chan. Caſes 67. 
3. A. the Mortgagee covenants that Mortgagor ſhall quietly enjoy til 
Detaulr ot Payment. A. aſſigns his mortgaged Term to B. without the 
Mortgagor's joining in the Aſſignment ; Alter Aſſignment Mortgagor, who 
belore was Tenant at Will, is now only Tenant at Sufferance, but his con- 
tinuing in Poſſeſſion does not turn the Term to a Right. 1 Salk, 245. 
Paſch. 6 W. & M. B. R. 7 x. un 1 i 
; 43. Upon executing the Deed of Mortgage, the Mortgagor by the * Cj. 
4 0-434: ones 9 enjoy till Default of Payment, 1 Tenant at Will ; and the Aſſign- 
New ports ment of the Morrgagee to the Aſſignee, and the Aſſignee's aſſigning it over 
Caſe. again without the Mortgagor's joining, can only make the Mortgagor 20. 
nant at Sufferance ; but his continuing in Poſſeſſion can never make a Djſ- 
ſeiſin, nor deveiting of the Term mortgaged. Otherwiſe, it the Mort. 
gagor had died and his Heir had entered; For the Heir was never Tenant 
at Will, but his firſt Entry was tortious; Or if the Mortgagee had entred 
on the Mortgag or, and the Mortgagor had re-entred ; For the Mortgagee's 
Entry had been a Determination of the Will, and the Re-entry of the 
Mortgagor had been merely tortious. Per Holt Ch. J. 1 Salk. 246, Paſch. 
6 W. &. M. B. R. Smartle v. Williams. 
Leu. 388. 5. The bringing an Ejeltment by Aſſignee of Mortgagee (in which 
S. C. Na P. Afhgnment the Morrgagor did not join, nor was the Mortgagee in actull 
423. 8. P. Poſſeſſion) cannot admit an actual Devęſting, ſo as to turn the Term to 
Andrew a4 Right; For that was not brought to recover the Mortgage Term, but 
Newport's the anal Poſſeſſion only, and the Court will take Notice that an Ejectment 
Caſe. is only a fictitious Proceeding. Per Holt Ch. J. 1 Salk. 246. Paſch. 6 W. 


& M. B. R. Smartle v. Williams. h 
x Salk. 245. 6. The firſt mg gp of the Mortgagee may be good by Determina- J 
5. C — z; tion of his Will, but ſubſequent Aſiguments made when out of Poſſeſſion n 
2 307 7 are void, unleſs ſealed upon the Land. Per Levins. Arg. who ſaid he had R 
Ch. J and been nonſuited on that Point; But Holt Ch. J. ſaid Obiter he had had 
Eyre J. held hard Luck then. Cumb. 249. Paſch. 6 W. & M. B. R. Smartle v. Wil- f 
50 the Aſ- liams. | | tc 
ignments | 
— though the Mortgagee was out of Poſſeſſion, and the Mortgagor did not join in any of the 2 | g 
ments. 1 Salk 245. S. C. and P Skin. 423. Paſch. 6 W. & M. B. R. Andrew Ne wport's Caſe 0 
. | ee : — 1 98 r 
See Fraud | | | 5 | 

öder (F) Diſputes between Mortgagee and Mortgages. ; 
8 Ibid. 67. I. C Brought a Bill againſt B. to be let into A's Eſtate after prior In- 
Bovey v. © cumbrances to B. ſatisfied. B. pleaded that there were prior [1- þ 
Sor i = cumbrances to him of all the Lands which C. claimed, and that he had 
R puiſue Incumbrance to C. of part of a Statute for Collateral Security. The g 
Queſtion was, i B. ſhould hold all, both to ſatisfy the prior Incumbrance, F 
and what was his own Security, or only to ſatisfy his own Money ? And i 
he having a Statute extended, it was by Bridgman K. and Judges Afliſt- : 

ants adjudged tor B. the Defendant on Demurrer, 3 Ch, R. 62. Mich. 


2. A. 


. 1 


ths. 
— 


_—— 4 — 
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2. A. ſeiſed of two Manors called W. and M. mortgazed part of W. to B. 135 
1000 J. and afterwards acknowledged a Statute to B. of 800 J. for Pay- 
ment of 400 I. After wards A. mortgaged both Manors, M. and M. to C. for 
ooo J. and after er ages W. for 2000 l. to D. who had no Notice of the 
tormer Mortgages. But after Notice of the Mortgage to C. D. pur- 
chaſed in the Mortgage and Statute to B. The Ld, Keeper, aſſiſted with 
Hale Ch. B. and Rainsford J. held, that D. might make Uſe of theſe In- 
cumbrances to defend his own Mortgage; For they ſaid, that he had 
th Law and Equity. And they held that Part only of W. being mort- 
zaged. ro B. but the whole Manor of W. being now mortgaged to D. that 
yer the ft Mortgage ſhould protect only that part of N. firſt mortgaged to 
B. 2 Vent. 337. Trin. 22 Car. 2. Marſh v. Lee. ©2124 Hy 
3. If a Man mortgages Lands by a defective Conveyance, and afterwards 
mortgages to a ſecond Perſon by an Aſſurance that is good and effect ual with- 
aut Notice, the ſecond ſhall prevail; becauſe that carries the legal Title, 
and Equity will not 277 * when both are equally upon a valuable Con- 
ſderation. Abr. Equ. Caſes 320. (E) pl. 1. cites Mich. 1670. Burgh v. 
Francis. | | | i 
4. An After-Mortgagee of a Ship who had got Poſſeſſion of her, tho? 
he was decreed to be poſtponed to the firſt Mortgagee as to his Debt, yet 
at0 Money laid out in preſerving the Ship by Calking, Pitching, Oker Ke. 
it was ordered to be paid in the firſt Place out of the Monies ariſing out 
of the Sale of the Ship. Paſch. 2 Car. 2. Fin. R. 206. Degelder v. De- 
iſter. +; 6. 20 KY ka FILA 
5 5. An Account ſettled before a Maſter by Direction, between Mortga- Land is 
gor and Mortgagee, ſhall bind a ſecond Mortgagee if there be no Fraud or mortgaged 
Colluſion, and it he deny the Fraud and Colluſion it is enough; and in to A. then 
charging Fraud to open the Account the ſecond Mortgagee muſt charge 0 4 oY 
Parciculars, Per Finch C. Chan. Caſes 299. Trin. 29 Car. 2. Needler v. ſued to re- 
Dibble. Þ 3 | | deem ard 
| 15 | . try his Debt 
by Decree, C. A. and B. ſhall be bound by the Account which A. made in his Suit, and pay or con- 
__ to the Charges of Suit, if made without Fraud or Collufton. 2 Chan. Caſes 32. Trin. 32 Car. 2. 
non. | 8 | "A | | 


— 


4 


5. A. mortgages Land to B. and after mortgages the ſame to C.— B. 

having Poſſeſſion by Attornment of the Tenants, ſhall be charged with the 

Profits (by whomſoever they were received after the ſecond Mortgage 

made, but not before) upon Redemption by the ſecond Morrgagee. 2 Chan. 

Rep. 209. 32 Car. 2. Maddocks v. Wren. | / 199 Þr: 

6. A. took a Statnte - 200 J. lent, but —_—_— former Incumbrance N. Ch. R. 
for other 200 1. purchaſed in that, and alſo another Mortgage for 500 l. 91. 15 Car. 2. 
o C. The Plaintiff had a Mortgage which was precedent to all but the S F. in 

200 l. purchaſed in. The Plaintiff cannot be let in without Payment of — . 
all, unleſs he, that purchaſed in, had Notice. Trin. 32 Car. 2. 2 Chan. Grove — 
Caſes 35. Anon. "Fo IT 1 
that this No- 


tice muſt be expreſs, though it be a Judgment on Record, and though at Law it charges the Land. Ibid. 


7. A Mortgagee has Netice of ſubſequent Incumbrances, and there is one 
f which he has no Notice. He purchaſed an abſolute Conveyance tor a con- 
iderable Sum of Money. He ſhall be liable ro thoſe Debts of Which he 
had Notice, but no Relief for the other. 2 Chan. Caſes 170. Hill. 1 Jac. 

2, Greſwold v. Marſham. - _ | | | 1 

8. Mortgagor for further Conſideration releaſed the Equity 4 Redemption 
to B the Mortgagee abſolutely, and afterwards mortgaged zo C. for 1000 l. 
Second Mortgagee ſhall protect 2 by an old Statute. Per Rawlinſon Com- 


8 2 Vern. 160. Trin. 1690. in Caſe, of Hitchcox. v. Sedge- 

Wie . . —_ 3 f | * 5 | YL 9 ; Wa Wi 4 b 5 * . 

. Bill 1 Mortoaree to forecloſ Mortearee, who had been at 

9. Bill by ſecond Mortgagee to forecloſe firſt 4 gage N 12 


dreat Expence in foreclo/ing the Mortgagor 5 Per 
| 5 


After a Vern, 601. Mich. 1707. Godfrey v. Chad well. 


4 - 
* 
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be taxed as in an adverſary Suit but ſhall be all allowed, as in he Caſe 5 
a Solicitor who lays our Money for his Client, and the Profits of the F. 
ſtare ſhall firſt pay off thoſe Coſts and Disburſements, before it is apply d to 
ſink the Princi al 2 Vern. 185. Mich. 1690. Lomax v. Hide, 
10. Fine and Non-claim by Nor Fazer to a ſecond Mortgages in Fee, and 
the Mortgagor being all the time in Poſleffion, and paying the Intereſ 
the Mort 4201 is Tenanr at Will to the firſt Mortgage, 1 his Mortgage 
for 500 Years is not barred by the Fine and Non-claitn Carth. 414. Tri, 
9 W. 3. B. R. Holland v. Hatton. Wan * 
If a firſt 11. A. mortgaged irt 70 B. ani then to C. Afterwards B. lent to A. my, 
Mortgages Money on a Statute. Cf brought a Bill and charged Notice, but B. Ani 
lends a Wur- Notice evaſſvely only; and Pecauſe he did not deny it poſitively, La. 
3 Wright and Maſter of the Rolls decreed 4 Redemption on Payment 0 Ny 
gagor upon firſt Money only. Trin. 1903. Ch, Prec. 226. Caſon v. Round, 
Tadgment, he ſhall retain againſt a Meſne Mortgagee, till both Mortgagee and Statute or Judgment ate 
jatisfied; Becauſe it is to be preſumed, that he lent his Money on the Statute or Judgment, as knowing 
that he had hold of the Land by the Mortgage, and in Confidence ventured a further Sum on a Secu. 
rity, which tho! it gave no preſent Intereſt in the Land, yet muſt be admitted to, be a-Lien thereon, 
Per the Maſter of the Rolls. Mich. 1728. 2 Wms's Rep. 494 Brace v. the Dutcheſs of Marl. 
borough, 590 IUSNIIO 1811 49 £31 55 


13. Land was mortgaged firſt to A. and then to B. Afterwards the Land 

was ſettled ſubject to theſe Mortgages on J. S. for Life, Remainder to]. 

N. an Infant; A. brings Bill to forecloſe B. and F. S. Per Cur. B. the ſecond 
Nortgagee may be forecloſed, and tho A. cannot have the like Remedy againſt th 
Infant in Remainder, Who cannot be forecloſed, becauſe he is an Infant, 

er B. the Defendant muſt be forecloſed unleſs he Redeems within b 
Mouths ; and thoꝰ there were other Incumbrancers not made Parties, yet A. 
may forecloſe ſuch Detendants as he had brought before the Court; and 
tho” it was objected that the Infant in Remainder had a Right to redeem 
all, and therefore to have the firſt Election and to be firſt torecloſed, yet it 
was not allowed. 2 Vern. 518. Mich. 1705. Draper v. Jennings. 

14. A. mortgaged the ſame Land, firſt to B. afterwards to 6 and after 
that to D. The Mortgage to C. is only between A. and C. but takes Notice 
of the Mortgage to B. and that after that is ſatisfy d, it ſhall ſtand 2 
to C.—A. and B. both join in the Deed to D. which provided that alter 
B. was paid the Eſtate ſhould next anſwer D's Debt; all theſe Securities 
were made by the ſame Scriveners, who engroſſed and witneſſed the Deeds 
and were as Agents to the ſeveral Lenders ; Decreed at theRolls and now 
affirmed by Ld. Cowper, that C. ſhall be paid before D. For it is plain the 
Scriveners had Netice, and Notice to the Agent is Notice to the Party; 

and where there are ſeveral Mortgages if they that lend laſt have Notice of 

Prior Mortgage they muſt be paid laſt. 2 Vern. 574. Hill. 1706. Brother- 
ton v. Hatt, Coy, Sir Edward Hungerford & al. : 

Fin. R. 499- 15. After a Decree to 2 the Mortgagor by the firſt Mortgage 4 

D. ſecond Mortgagee may Redeem the firſt, tho the firſt Mortgagee had no 


N F. Notice of the ſecond Mortgage before the Decree; per Ld. Cowper. 2 


Purchaſe | OS | 

made under ſuch Decree. Ibid. Hill. 31 Car. 2. But the Sum computed due on the Decree for 
Principal and Intereſt ſhall be taken as a ſtated Account and be reckoned Principal from the Time of the 
Decree. Ibid ——3 Chan. R. 83. S. C.—N. Ch. R. 71. S. C. | | 


16. If firſt Mortgagee takes a Releaſe of the Ultimate Equity of Redemptii 
yet he is not thereby obliged to PAy e intermediate Mortgages, provid- 
ed he will fill wajve fuch Releaſe ; per Cowper C. Wrms's Rep. 393. 
395. Hill. 1919, Mocatta v. Murgatroyd. 446 jor 

17. An afterMortgagee prays to redeem the fir ft Mortgagee paying what 
was due, and pending the Suit the firſt Mortgagee ſets up another Auger: fo 
himſelf Prior to them all, but it had ſome untoward Marks; Se F 


„ rc ( 
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Trial at Law, whether the Mortgage was executed and if it was, how 
much Money was paid for it. 9 Mod. 38. Trin. 9 Geo. Douſe v. Rue. 

18. It a Puiſne Mortgagee withont Notice buys in a Prior Fudgment. or 
Statute, and that Judgment &c. be extended upon an Elegit much under the 
real Value, the Meine Mortgagee ſhall not make the Puiſne Mortgagee Ac- 
;04ut otherwiſe than for the extended Value; nor will the Court relieve 
againſt rhe Judgment or Statute, but leave the Meſne Mortgagee to ger 
rid of them as well as he can at Law ; Per the Maſter of the Rolls. 2 
Wrms's Rep. 494. Mich. 1728. Brace v. the Dutcheſs of Marleborough. | 

19. A. mortgages two Eſtates, viz. Black Acre and White Acre to B. and * If a Man 
afterwards mortgages Black Acre to C. and after that White Acre to D. The mortgagesall 
Queſtion was, whether rhe Court can decree a Redemption of B's Mortgage 0 — 125 
(who was the original Mortgagee) by of. nagar Contributions of C. and he * 
D. the two Puiſne Mortgagees? and the Lord Chancellor after Conſi- withſtanding 
deration was of Opinion, that the Court could not Decree ſuch a Redemp- ſplit it into 
tion; that the original Morigagee ought not to be entangled with any \* Fuiſne 
* Queſtions that may ariſe among ſubſequent Mortgagees ; that he has 4 u Aoi 
Right to be redeemed intire, and not by Parcels ; that his Right undoubr- if all theſe 
edly ſtood ſo with regard to the Mortgagor, and conſequently with re- ſubſequent 
card to the ſubſequent Mortgagees, for the M or could not hurt him gut, Fese 
by playing his Right into anothers Hands, nor is there any Precedent , Right mw 
where ſuch a Redemption was ever allowed. 12 December, 1739. Titley Redeem 
v. Davis. 4 car 


on Payment 
Ne | bo 
onable Contributions, it would be impoſſible for the firſt Mortgagee to come at his Right till all thaſe 
Proportions are ſettled, which may, and generally does take-up a great deal of Time, and often pro- 
duces Trials at Law ; arid after all there mult be ſo many different Redemptions, and Times given for 
them (either Half- years, or Quarters) before he can come at his Money, or a Forecloſure ; which ap- 


pears at firſt ſight to be very inconvenient, and would much invalidate the Credit of this Kind of Se- 
curities; per Lord Chancellor. Ibid. | x ri £1 

20.50 if thoſe two Eſtates, Black Acre and White Acre are mortgaged to * The chief 
B. and then Black Acre is morgaged to C. and atter chat White Acre to D. r mga m 
and C. Redeems B's whole Mortgage, he ſhall hold & both Eftates, (tho Black char by this. g 
Acre only was comprized in his own Mortgage) 11} he is repaid all that Order, 
he has disburſed in diſcharge of B's Mortgage, and likewiſe all that is due White Acre 
pon his own Mortgage; and D. ſhall not be admitted ro Redeem him bur hich was 
upon thoſe Terms; For C. could not have redeemed B. but by an intire $4; 0% © 
Redemption of all that was in ae to B. and having ſa done, he Mortgage, is 
ſtands in B's Place, and has the fame Right as he had (viz.) to be re- notwith- 
deemed Intire, both as againit the Morrgagor and 7. D. a ſubſequent 1 
Mortgagee ; per Lord Hard wicke, who N was for Affirming bis Hebt; 
an Order of the 22 February, 1536. made agreeable. to this Opinion by but the Ld. 
the Maſter of the Rolls; but made no Decree, the proper Parties not being Chancellor 
before the Court. 12 December 1339. Titley v. Davis. The Cauſe 1 el i 
was afterwards revived, and (ut audivi) a Decree made according to this 5 


Wh for a Man, 
Opinion, by a ſubſe- 


| | „„ LAS gs quent Acci- 
dent, (as by Payment of Money) to gain Lands as a Security for his Debt, more than he contracted 
for, and which otherwiſe would not be liable to it; and mentioned the Caſes of Bovey v. Smith. 
Chan. Caſes 201. and Action v. Peirce 2 Vern. 480. Ibid. 


21. A. by Feoffinent mortgaged to B. who affigned to D. in Truft for C. 
Afterwards C. mortgaged the Premillcs to E. for 00 7ears, and then C. de- 
viſed them to F. in Fee. After C's Death F. entered and mortgaged to R. for 
1000 Years, and afterwards to S. after which the Heirs at Law of A. con- 
ved rhe Premiſſes to H. and his Heirs; then F. died leaving C. his Heir 
at Law; H. got an Aſjigument from R. And S. affigned his Mortgage to J. 
Afterwards C. aſſig ned all his Intereſt in the Mortgage made to D. toT,—T, 
brought a Bill againſt G. and R. and H. praying an Account, and that he 
might Redeem them; Lord Chancellor laid, it the Plaintiff had the 

1 


al Eftate eit her in himſelf or a Truſtes for him, ſo that he could ha ve Mo ht 
| a 


1 Nertg — 
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2. Madge v. Wheeler and May. 


an Ejedtment, and put the Defendants to have been Plaintiffs here it might 


| 7 are, is a Rule which holds as well in equita 


who acquired a legal Title afterwards ; For ſince the ſubſequent Creditors 


indeed have deſerved Conſideration, whether theſe Detendants would 
have been intitled to have redeemed the Plaintiff; but as the Plaintiff has 
not the legal Eſtate and is forced to come into Equity he mutt ſubmit to 
be redeemed by G. one of the Defendants; N Prior eſt tempore, Potioref 
Juitable as in legal Rights. In this 
aſe H. had the firſt equitable Right, and therefore his Mortgage muſt be 
paid off in Preference to that of T. the Plaintiff; For T. has no legal 
Eſtate for want of taking an Aſſignment from G. or at leaſt for not havin 
him before the Court in Order to have a Conveyance, and therefore H. 
who had an Aſſignment of the Mortgage made to R. previous to any 
Aſſignment taken by T. muſt be preferred before him; and it was never 
determined that a Puiſne Mortgages could protect himſelf againſt a Prior 
Mortgage by purcha/ing in a Mortgage previcus to that, where there is ng 
legal Eftate in that e whom he takes his ſecond Aſſignment, 
eſpecially without bringing the Truſtee of that Mortgagee before the Court; and 
decreed accordingly. Barn. Chan. Rep. 457. to 463. Paſcn. 1741. Clarke 
v. Abbot. | | | 


— 


(G) Diſputes between Mortgagee and Aſſignee of Mart- 
Cage, MN 


I, HE Plaintiff alleges by the Bill that M. W. and K. W. by gw 
[ and ſufficient Conveyance and Aſſurance in the Law, had granted 

to him and his Heirs tlie third Part of the Premiſſes in Queſtion, and 
prays Relief againſt the Defendant Who was in Poſſeſſion by Mortgage 
trom the Anceſtor. Detendant demurred becauſe the Plaintiff fer not forth 
what kind of Conveyance, or Aſſurance was made to him, ſo as the Court 
might Judge if the Plaintiff had any Title, and therefore demanded 
Judgment, and whether he 1hould be called to Account for any Profits, it 
appearing that the Plaintiff was never in Poſſeſſion, but over- ruled. 3 Ch. 
R. 28. Paſch. 21 Car. 2. Bluck v. Gore. 
2. Bill was brought by Mortgagor to Redeem and to have a Recon- 
veyance on Payment of what was due. A Reconveyance was decreed. J. S. 
advanced the Money which was paid accordingly ro the Mortgagee, and 
the Mortgagor aſſigned the Equity of Redemption to J. S. and the Mortgagee 
had Notice thereot ; afterwards the Bill was diſmitied by Conſent of Mort- 
gagor and Mortgagee, and then the Mortgagor for a valuable Conſiderati- 
on releaſed his Intereſt to the firf Mortgagee, which Releaſe and the Diſ- 
miſſion ſigned and inrolled was pleaded to a Bill brought afterwards by]. 
S. ro ſer aſide the Releaſe, and the Plea was allowed, bur leſt the Plain- 
tiff to reply and take Iſſue if he thought fir. Fin. R. 46. Hill. 25 Car. 


atk. 


— 
—— 


(H) Diſputes between Mortgagee and Creditors. 
1. JF a Man Mortgages by a defetive Conveyance, and there are ſubſequent 


Creditors, whoſe Debts did not originally affect the Land, Equity will 
fupply ſuch defetive Conveyance againſt ſuch ſubſequent Incumbrances, 


did not originally take the Lands for their Security, nor had in View an 
Intention to affect them, when afterwards the Lands are affected, and they 
come in under the very Perſon that is obliged in Conſcience to make the 
deftctive Security good, they ſtand in his Place, and ſhall be ben 
| 5% 2 


- 
* 17 e waa „ — 


Mortgage. 449 
ſuch defect ive Conveyance. Abr. Equ. Caſes 320. (E) pl. 1. cites Mich. 1670. 
Burgh v. Francis. 3 5 

2. Redemption was deny d to Creditors becauſe of the length Time. 
Arg. 2 Chan. Caſes 62. 'Trin. 33 Car, 2. cites Sir.... . Woollaſton's Cale. 
i Chan. Caſes 220. Hill. 23 & 24 Car. 2. S. P. Roſcarrick v. Barton. 

z. A. had Fudgment on a Counterbond againſt the Son and Heir of B. the 
Debtor, and had extended the Lands which were mortgaged to C.—A. 
rouge a Bill to diſcover Incumbrances, and was decreed to Redeem ; and 
che Deviſee of the Son having borrowed more Money of A. ona Statute ac- 
knowledged to D. in truſt for A. ſhe was decreed to Redeem againſt A. but 
ſhould pay the Statute as well as the Judgment and Mortgage. Fin. R. 51. 
Hill. 25 Car. 2. Mole v. Franklin. | 014 10-.a5t9s. 

4. A Purchaſor bought Lands charged with a Judgment and bought in 
Mortgages to protect his Purchaſe; but it was decreed that the Fudgment 
Creditor paying Mortgages precedent to his Judgment. ſhall Redeem; Fin: 
R. 366. Trin. 30 Car. 2. Bacon v. Aſhby. ©» . 

5. After a Decree to forecloſe the Mortgagor and ſome Creditors whoſe This De- 
Debts were charged on the Eſtate, a Creditor pays f the Mortgage and a- cree was 
grees with the Reſt that they ſhould redeem him at a farther Day, otherwiſe — 
he ſhould hold the Lands abſolutely ; This gives the Creditors àa new Re- — he fit 
dempt ion, and accordingly a Redemption was decreed, tho? after 20 Vears Mortgagee's 
Poſſeſſion and great Improvements made, 800 J. being laid out in Build- not having 
ings, and directed an Account to be taken, and the Defendant to be a/lyw'd Hügned the 


only neceſſary Repairs and laſting Improvements. Hill. 1682. Vern. 138. Ex- = _— 


ton V. Greaves. & for foreclo- 


BE” ſing the E- 
* quity of Redemption, but the Mortgage only. Ibid. 
6. Mortgagor becomes Bankrupt ; The Aſſignees bring FjeFment ; the 
Mortgagee refuſes to enter, but ſutters the Bankrupt to take the Profits 
to fence againſt the Aſſignees with this Mortgage; per North K. The Mort- 
gagee ſhall be charged wich the Profits from the Delivery of the Eject- 
ment. Mich. 1684. Vern. 267, Chapman v. Tanner. 3 
7. A. mortgaged to B. and then acknowledged 3 Fudgments to C. D. 
and E. for other Monies due — C. and D. gave Notice to B. and deſired 
B. to accept of his Money due on the Mortgage, which they ſaid they were 
ready to pay him, and deſired B. to appoint a Time when, and they would 


pay him within a Fortnighr, to the Intent that his Mortgage being er 


aſide they might take Execution on their Judgment, bur proved not any 
Money actually tendered ; But afterwards B. exhibited a Bill againſt A. and 
had a Decree to forecloſe, and after took an Abſolute Conveyance from A. 
tor a conſiderable Sum of Money, and now C. and D. had a deeree againſt 
B. to pay them their Money; But E. had noRelief becauſe he gave no No 
tice in Ene of his Judgment. Hill. 1 Jac. 2. 2 Chan. Caſes 170. Greſwold 
v. Marſham. 

8. If a Mortgagee after Notice of a ſubſequent Mortgage joins with 
the Mortgagor in a Sale of the Lands to a Stranger, the Money recetv'd by 
either ſhall fink ſo much of the * Purchaſe-money. Mich. 1691. Ch. Prec. * [Quzre if 
3o. Bentham v. Haincourr. N OR. e 

9. By 4 & 5 W. & M. cap. 20. F. 3. No Fudgment not doggeted accord- 1 
ing to that Ad ſhall affect any Lands as to Purc haſors or Mortgagees Sc. - 61> 00 

10. Creditors of a Mortgagor brought a Bill ro have the Eitare fold for be Mortgage 
payment of their Debts, pending which Suit the Mortgagee got a Decree Money] 
to forecloſe the Mortgagor. The Court decreed the Creditors to redeem on 
payment of Principal 3 and Coſts to the Mortgagee, and referred 
to a Maſter to take an Account thereof, and that the Land ſhould be ſold 1 

to pay the Creditors. Trin. 11 Geo. 9 Mod. 153. Soley v. Salisbury. 
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aud (I) Diſputes between Mortgagee and Aſter-Purehhgſari. 


(Q) &c. 
2 Ch. Caſes 1, A Acknowledged 4 Statate of 1500). for payment of 866. and In- 
98. 213. o tereſt to B. which being torteired and Lands extended at a certain 


Annual Valne A. afterwards tor a good Valuable Conſideration ſerties the 

ſame Lands in Tail, and then borrows more Monty of B. and it was agreed 

by Articles between A. and B. that this Statute and Extent ſhould ſtand 

a Security for the Money borrowed. A. dies. The Right of Entail 

deſcends on the Plaintiff C. and the 800/. with Intereſt 1s farisfy'd by 

Perception of Profits or otherwiſe. Per tot. Cur, C. can have ao Relief 

ay ainft the Penalty of thi Statnte ; For both rhe Statute and Settlement in 

0 | Fail were for Falaable Confiderations and the Money borrowed afterwards 

N raiſes an Equity for B. and che Heir C. has an Equity by the Entail; Vet 

[ becauſe B. has bsth Law and Equity, and C. has only Equity till the Penalty 

of the Statute is farisfy*'d C. ſhall nor be reheved till the Penalty is levied 

according to the extended Value, or by Caſual Profits. But per omnes, B. 

ſhould not be relieved in Equity for arty Money lent ſince the Settlement 

upon the Credit of his former Security ; For then no Purchafor could be 

fate. Mich. 14 Car. 2. Hard: 318. Hedworth v. Primate... _ 

2. On a Treaty of Marriage between B. Son of A. and M. Daughter of 

G. H. there was a Meeting at which was preſent F. S. who had à Mortgage 

on Lands then propoſed to be ſettled. by A. the Mortgagor on B. his Son and M. 

his intended Wife. Upon which F. S. called A. out and reminded bim of the 

Mortgage but ſaid nothing of it to G. H. Thereupon F. & privately conſented 

zo A's ſettling the Eftate, and to take his Perſonal Security 27 the Mortgage 

Money, and then A. and G. H. in Preſence ot J. S. agreed that the Lands 

thouſd be ſertled on B. and M. and the Iiſze of thar Marriage, the Re- 

mainder to any other Sons which B. ſhould have of any other Wite, the 

Remainder to A. in Fee. About 12 Years after J. 8. brought E ectment 

as Mortgagee, whereupon B. and M. exhibited their Bill againſt J. S. and 

A. praying a perpetual Injunction, Ld. C. Hardwicke declared chat J. S. 
by concealing his Mortgage was not intirled to any Relief againſt the 

Plaintiffs, nor would he make any Decree over for J. S. againit A. be- 

u wr had 7 755 as a NOT ke rhe 2575 ils 

ordſhip decreed J. S. to affign the Mortgage in Truſt for the Benefit of the 

Plaintiffs and the Iſſue of that Marriage, 55 would not determine whether 

it was to be conſidered as fraudulent of not againſt the Iſſue which B. might 

have by any other Wife, and would reſerve the Conſideration of thatMaitter; 

he order'd J. S. to pay the Coſts both at Law and in Equity and alſo of the A 

ument, but without Prejudice to bis bringing atiy Bill againſt A. Barn. Chan, 


Re 


p. 101. Paſch. 1740. Berrysford v. Millward. 
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(K) Dif] outes between Tenaut for Life and Rematnder=man, 
&c. of the Lands mortgaged. 


x. F ENANT for Life muſt keep down the g owin latereſt, as is 
| the common Rale in Equity; yer Cowper U Ch R 131. in 


ä 


Caſe of Orby v. Ed. Mohun. . r | 
| In a like 2. Land mortgaged for 100 l. was deviſed tA. ſorLife, Remainder 0B. in 
ö Caſe the Heir Fee, Deviſor made A. Executor and leſt Aſſets enough to pay the Debts; 


was decreed p praved it mi 0 tothe Pay of the Ae i Bat che Court 
B. prayed it might go to ayment MAtfortgage ; But the 
2 22 took a Difference between * Heir and Deviſce, and tho' the Heir 2 


fot ros Thirds, 
Liſe to pay x Third, and he in Remainder 2 Thirds to Redeetn, Chan. it vod 

& 28 Ca: 2. Corniſh v. Mew. have been if 
| *. eee ae 7 Morrgagee 
had took the Profite during A's Life, Mich. 1696. Ch. Prec. 62. Baller v. Spranger Vern. 30. 
—2 Mod. 174 | | | 


z. A Fointreſs 4a off a Mortgage it was decteed that ſhe mould hold Decreed ac- 
over till the and her Executors thould be repaid with Intereſt. Hill. 27 & rems'y- 
28 Car. 2. Chan; Caſes 2 T. cited as the Caſe of Bertue v. Stile. Paſch. 34 


Car. 2: 
4 as | US WT HS 2 Chan.Caſes 
100, Brond v. Brond.- ——But * one third Part was to be her on Proportion! 2 Chan: Caſes 100, 
North K. ſaid if the Cauſe had come originally before him, and there had been 2 ſufficient 
the * 7 ur a to pay the Money, he would have decreed it clear to the Wife. Hill. 
1683. Vern. 214. 8. C. ö | | | 0 | 
n Car. 2. Chan. Rep. 218. Rowel v. Walley Mich 32 Cat. 2 Fin. R. 475: Pain v. 
Bromſal. | 


4. Lands in Mortgage were deviſed to A. for Life; Remainder to B. in 8. C cited. 
Fe; A. rakes an Aſhgnment of this Mortgage in a ZYuftte's Naine. B. * — 696. 
paying two Thirds may come in and redeem ; but in this Cafe A. dying 62. + Hill. 
before the Bill was brought, and having enjoy'd the Eftate but one Year 9 Ann. G. 
only, his Executor (the Defendant) muſt make Allowance only tor the Hu. R. 30. 
Tine, that A. enjoy'd the Eſtate. Trin. 1686. Vern. 404. Clyatt v. —— Fo 
Batteſon. 


5. A. deviſed Lands incumbred to B. for Life, Remainder 7055 in Fee. Ch. Prec. 44. 
B. cuts down Timber; decreed B. to pay two, and C. three Fifths of the S . 
Debts and B. ro account for Timber cur, and to be taken as Part of the 14 C Pf 


ng f | Ld. C. Park- 
; Fitths to he paid by the Remainder- man. Paſch. 1692. 2 Vern. 267. er 100 how 
james & al: v. Hales & al. | | : equitable ſo- 


| ever this 
night be to allow two Fifths in Cafe of a Nan for Life toirh Remæinder to him M Fee after an Inter- 
vning Eftate Tail, aud th allow the Tenant in Fail only three Fifibs, 2 it was not the Practice and would 
be dangerous and create uncertainty, and Mr. Goldsborough the Regiſter ſaid; he never knew a Life 
valued at more than one Third. | Wrs's Rep. 650. Paſch 1720. Aton. r Hubert v. Fetherſton. 
A Bill to renem or forecloſe was brought againſt Tenant for Life only of the Faulty of Redemp- 
tion, without making the Remainder- men Parties. The Court directe the Defendant to bring a Bill to 
have a Sale made and the Mortgage Debt to be paid, and the Strplns to he diſtributed among ſt the Tenant 
for Liſe and Reniainder-met in Proportion according to their feveral Intereſts, 2 Vern: 117. Mich, 1689 
Thynn v. Duvall. | 


6. A Remainder- man can only force the Tenant for Life ro keep the In- 
tereft down if the Land is char ed, but he cannot compel! him to redeem 
directly, tho indie he may #3 Nee in the Mori gage, then to pay 
but one Third or Part with the Poſſeſſion; agreed per Sir Tho. Powis. 
arg. Paſch. 1 Ann. G. Equ. R. 69. in Caſe of Hungertord v. Hungerſord. 
7.Tenanr for Life and Remainderman joined in mortgaging Lands; they 
both Covenanted and gave Bond to pay the Money. Tenant tor Life dies; 
ter Ld. Cowper, It Remainderman pays the Money and takes up the 
Bond or gers the Cobenant aſſigned, he may prefer his Bill _ the Exe- 
cutors of rhe Tenant for Lite but not elſe. Paſch. 7 Ann. Cr. Equ. R. 69. 
in Caſe of Hungerford, v. Hungertord. 555 * 
8. A. a Papiſt ſeiſed in Jure Uxoris, and being intitled to be Tenant In this Ca% 
by the Curteſy by his having Iſſue the Plaintiff joined in a Fine with it was argu- 
his Wiſe, and made a Mortgage with a Proviſo, that an Payment of the fd that to 
Mortgage Money the ſame Bola be re-ronveyed to A. for Life withoitt Im- Debt dimi- 
prachment of Mut. A. being aſtetwatds attainted of Treaſon, his Efate niſhed bv the 
was veſted in Colntmiffontrs tor Benefit bf the Publick. B. the %% Son ot Sale of Tim. 
A, and M. his Wite cla the Rewer on free and diſcbarzetl à Ch. Mer e e 
tal of Waft, which was allow'd, and then the Commithoners con deyed iy tu the Re- 
1s Eflate with all Privileges thereto belonging t W. R. and Z. S. who verſtoner) 
aerwards Bong ht in the Murigage and cut down a large Quuntity of 1 5 would bs to 
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 ricular EE. by Sale of the Timber ſhould be for his Benefit. It was argued ior him 


316. Paſch. punctually paid, then at * 6]. The Intereſt is very much in Arrear 


de increaſed if not paid at the Day, that is but in the Name of a Penalty, and relievable in Equit): 
But the Reporter ſays, Quære tamen; For the Agreement of the Parties ſeems to be the ſame in 8 8 


452 "Mortgage. 


make hisPar- Her. B. the Reverſioner prayed an Injunction, and that the Money raiſed 


tate diſ- | | 
charke' a To be the conſtant Rule of Chancery, Thar Tenant tor Lite out of the 


Debt, to annual Profits of the Eftare muſt keep down the Intereſt, as the Incom 
which the of the Eſtate is ſo much higher by the Debt not being paid off; For — 
3 the Debt to be paid off, the Tenant tor Lite would be obliged to pay 3 
ble in Pro- Proportion now ſettled to be one Third, and the Reverſioner two Thirds 
portion. And It was decreed by Mr. Baron Price, that B. rhe Reverſioner ſhould have 
ſuppoſe that it free from Committal of Walt ; For that A. being a Papiſt could take 
es Jn no larger Eſtate under the Fine than he had before, tho* as large an 
cut down One he might; That an Account ſhould be taken by the Maſter ot What 
was equal to is cut down, and the Money to be apply'd in the firit Place to the Pax. 
e Debt on ment of the Intereſt, and then to the linking of the Mortgage, and an In 
the Eſtate, junction to ſtay any more felling. Caſes in Ch in Ld King's Time, 

Junction to ſtay any more 2 s in Chancery in Ld King's Time, 


be ap- . ** , 
wy 8 ir 30. Trin. 11 Geo. 1. Withrington v. Banks and Coreſworrh. 


Diſcharge of 

it, in that Caſe the Tenant for Life would be no more charged with Payment of the Intereſt of the 
Money, which the Law bound him to, and the Reverſioner would have paid the whole Debt when 
the Law charged him but with a Part; and this by the ſingle Act of the Mortgagor, who in this Caſe 
is one and the ſame with the Mortgagee ; and that this was an Artifice to dimiuiſh the Charge on the 
Tenant for Life, and throw it on the Reverſioner. Ibid. 3 1. 


" 
4.4 * th 


— — 


| (L) Dif] putes between Mortgagee and Aſignee of Mor 
1550 gagee. | | 


"0 Ortgagee with Notice of à Truſt aſſigns over to the Nominee of 
a Purchaſor, of which Truſt the Purchaſor had Notice likewiſe 
before the Deeds executed, or his Money paid; The Court leſt the Pur- 
chaſor at Liberty to bring his Bill againſt the Mortgagee for the Money 
paid him on the Aſſignment of the Mortgagee. Vern. 487. Mich, 168). 
Walley v. Walley. | | 
2. A. ſettles Land mortgaged to B. as a rp on M. whom he aſter 
marry'd, Remainder to the Heirs of his Body by the ſaid M. A. after- 
wards makes another Mortgage of the fame Land to C. and makes Oath 
it was free of Incumbrances. A. dies inteſtate, leaving a Son by MH. and 
leaves perſonal Eſtate. D. adminiſters during the Son's Minority, and 
out of the perſonal Eſtate of A. 72 — off B. and takes an Afgnment in 
Truſt for the Son. Maſter of the Rolls decreed C's Debt to be 44 as | 
far as Aſſets of A. and that D. ſhould not be allowed as againſt C. the 
Money paid for the Aſſignment of B's Mortgage. 2 Vern. 304. Mich. 
1693. Fox v. Crane and Wight. i | 


I | o 


6 


— 
— 


(M) Prov iſo. To make Intereſt Principal, or to enlarge 
Se | or kſſen it. . 1 


8. P. 2 Vern. x. Niereft of Money on a Mortgage was made at 51. per Cent. but if nt. 


0 
U 


* nog © Detendant was decreed to pay but 5/. per Cent. the Reſervation of 6/. be 


But the ing but as a Nomine Pœnæ. 2 Vern. 289. Paſch. 1693. Lady Hollis . 
Court took a Wiſe. e | 


7 


Difference | 3 I 
<vhere the Reverſion of G1, per Cent. was to be reduced to 51. if paid duly ; there he muſt comply with the 
Times of Payment, and ſays it was ſo decreed in * Lord Yallifar's Caſe; but where the Intereſt is to 


her 
05 
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Caſe, and whether Intereſt is to be reduced upon Compliance with the Times of Payment, or to be ad- 

vanced in Default thereof, ſeems only to be a Difference in the expreſſing one and the ſame Thing. 

Thid —* In Ld EL allifax's Caſe, the Agreement to take 51. per Cent, was by a diſtinct Deed ; bur 
uzre, How that varies the Caſe. Ch. Prec. 161. in a Note there. 

But where a Mortgage was at 51. per Cent. with Covenant to pay G1. on Default of paying the Intereſt 
r 60 Days, it was decreed, that from Default he ſhould ay 61, and that this Covenant was the A- 
orecment of the Parties, and not to be relieved againſt as a enalty, 2 Vern. 134. Hill. 1690. Marquiſs 
of Hallifax v. Higgins. | 

This is not an unreaſonable Penalty, and it is the Defendant's own Agreement; and per Wright 
K. decreed to pay 67. per Cent. Chan. Prec. 160. Paſch. 1701. Jory v. Cox. 

Tho' the Court will allow a Mortgage in this Manner, viz. That 5 1. per Cent may be reſerved, with a 
Proviſo, that if the Intereſt be paid within a certain Time after it is due, the Morteagee «vill accept 41. per 
(ent. and that ſhall be good; yet if a Mortgage is made with Reſervation of 47. per Cent. Intereſt 
with a Proviſo, that upon Non-Payment thereof within a certain Time after it is due, he ſhall pay 5 7. 
per Cent. ſuch Proviſo will not be good; and that has been ſeveral Times determined ; Per Ld C. 
Hardwick. Barn. Chan. Rep. 148. Paſch. 1741. in Caſe of Walmeſley v. Booth. 


2. Proviſo was, that if the Intereſt was behind for Fi Months, that then that Ld C. Par- 
Intere/# ſhould be accounted Principal, and carry Intereſt ; Per Cowper Ch. ker Concely- 
a I - : I +: ed; that to 
t is a vain Clauſe, and no Precedent had ever carried the Advance of In- make Inter. 
tereſt ſo far; and an Agreement made ar the Time of the Mortgage will et Principal, 
not be ſufficient to make future Intereſt Principal. But to make Intereſt it is requiſite 
Principal, it is requiſite that Intereſt ſhould be firſt grown due, and then — TT. 
an Agreement concerning it may make it Principal. 170). 2 Salk. 449: Veiting by 
Ld Oſſulton v. Ld Yarmouth. the Parties, 

| | for as much 


25 the Eſtate in the Land is to be charged therewith. Wms's Rep. 653, Trin. 1720+ in Caſe of 
Brown v Barkham. | 


3. A Mortgage was made by A. to B. at 61. per Cent. Proviſo to accept 5 l. 
per Cent. if paid within three Months after it is due. Ld. C. Parker ſaid, 
that this is generally looked upon as Penalty, & in Terrorem, and to be 
relieved againſt if only a ſhort Time has happened, but not in Caſe of 4 
long Arrear of Intereſt. But tho' in the principal Caſe, there was a great 
Arrear, he thought this 1 /.. per Cent. to be a Rn and a conſide- 
ble one too, and therefore retuſed to make it Principal, tho' A. by Letter 
had allowed the Account deſiring Forbearance, and promiſed Satisfac- 
tion; But declared, that if there had nor been ſuch Penalty of 67. per 
Cent. inftead of 5 J. and a great Arrear of Intereſt incurred, the Court 
would, on ſuch a Promiſe in Writing to make a Satisfaction for Forbear- 
ance, have given the Mortgagee ſome Allowance in this Reſpect. Wrms's 
Rep. 652. Irin. 1720. Brown v. Barkham. 


ä 


* 


(N) Payment or Tender. By whom. 


1. IF a Feoffinent be made in Mortgage upon Condition that the Feoffor In this Caſe 

1 ſhall pay ſuch a Sum at ſuch a Day &c. altho* rhe Feoffor dieth before 1238 
the Day of Payment &c. yet if the Heir of the Feoffor pay the ſame Heir, that was 
Sum at the ſame Day to the Feoffee, or tender to him the Money, and the not named, 
Feoffee refuge to receive it, then may the Heir enter into the Land; and to perform 
yet the Condition is, that if the Feoffor ſhall pay ſuch a Sum at ſuch a Day 2 Cog 
&c. not making mention in the Condition of any Payment to be made by Cauſes ift. 
bis Heir; but becauſe the Heir hath Intereſt of Right in the Condition There is a 
&c. and the Intent was only that the Money ſhould be paid at the Day Day limited, 
alſeſſed &c. and the Feoffee hath no more Loſs if it be paid by the Heir, Ys oe 
than if it were paid by the Father &c. And for this Cauſe, if the Heir the Time li- 
pay the Money or tender the Money at the Day aſſeſſed &c. and the other mired by the 


retuſes it, he may enter. Co. Litt. S. 334. Fir ie: 
or er- 


wiſe he would not do it. 2dly. The Condition deſcends unto the Heir, and therefore the Law, that gives 


hun an Intereſt in the Ccndition, gives him Ability to perform it. $3dly. The Feaffee receives no Da- 
| 5 | | | 2 : mage 
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454 _ Mortgage: 
mage thereby. gthly. The Intent and true Meaning of the Condition ſhall be performed, And where 
it is here ſaid, that the Heir may tender Al jour Aſſeſſe &c. herein is implied, that the Executor and 
Adminiſtrators of the Mortgagor, or in Default of them, the Neowin oy may alſo render. And the Lay 


enables the Heir to perform th: Condition, left the Inheritance Jhoxld be Joſt. Co. Litt. 205. b. 


A Stranger 2. But it a Stranger of his own Head, who hath not any Intereſt &c wil 
cannot tender 


the May tender the aforeſaid Money to the Feottee at the Day appointed, che Feot. 


to be paid fee is not bound to receive it. Co. Litt. S. 334. 


upon the 


Mortgage; For it ought to be by one who has Intereſt in the Land. Ow. 34, Winter v. Loveday.— 
Godb. 39. Arg. in Cropp's Caſe. | 


But if any Stranger in the Name of the Mortgagor or his Heir (without Conſent or Privity) tender the 
Money, and the Mortgagee accepts it; This is a good Satisfaction, and tbe Mortgagor or his Heir agree- 
ing thereunto, may re-enter into the Land; For Omnis Ratihabirio retrotrahitur & Mandat o æquipa- 
ratur But the Mortgagor or his Heir may diſagree thereunto if he will. Co. Litt. 206. b. 207. | 


A Tender by 3. If the Mortgagor dies, his Heir being within Are of 14 Years, (ch 
the 21 Land ng iden in Socage) the next of Kin, to f = Land — 
1 8 not deſcend, being his Guardian in Socage, may render in the Name of 
leſs ſhe be the Heir, becauſe he has an Intereſt as Guardian in Socage. &o if the 
Guardian in Heir be within 21 Years, and the Land is Holden by Knight's Service, the 
Kang e Lord of whom the Land is holden may make the Tender for his Intereſt 
undet- 14 which he fhall have when the Condition is performed: For theſe 


Years of in Reſpect of their Intereſt aro not accounted Strangers. Co. Litt. 
Age; but if 206. b. 1 

the Infant is 

above 14 Years old, and he aſſents to the Tender, ſuch Tender ſhall be ſufficient: Mo. 222. Hill. 28 Elis 
Watkins v. Aſhwell.—Cro. E. 132. S. C- And becauſe no Age was proved, but only that he was within 
Age, it ſhall not be intended that he was under 14. and therefore the Court adviſed the Party to begin 
De Novo, and that it may be found that he was under 14. Ow. 157 . Watkins v. Aſtwick. S. C 

the 


Tm r fnding Infancy generally, and not finding him under 14, the Tender was adjudged not good. 
e. 34 S. C. | 


4. But if the Heir be an Ideot of what Age ſoever, any Man may make the 


Tender tor him, in Reſpect of of his abſolute Diſability, and rhe Law in 
this Caſe is grounded upon Charity, and ſo in like Cafes, Co. Litt. 206. b. 


ä 


—_— {uw 


- | 5 Lg 


(O) Payment or Tender, 0 cohom it may be. 


2 2 1. IF the Feoffee in Mortgage before the Day of Payment makes his Execu- 
Ot tne Nn- 


dition may be Fegttor ought to pay the Money at the Da inted t d 
. y appointed to the Executors, an 
55 ma Pal not to the Heir of the Feoffee; becauſe the Money at the Beginning crenched 
be made to to the Feoffee in Manner as a Duty, and ſhall be 3 that the Eſtate 


the Heir. 45 was made by Reaſon of the lending the Money by the Feotlee, or for ſome 
if the Con- O 2 


dition were. Other Duty; and therefore the Payment ſhall not be made to the Heir, 
that if the as it ſeemeth. Co. Litt. S. 339. is 
Feoffor pay | : 

to the Feoffee or his Heirs ſuch a Sum, at ſuch a Day &c. There after the Death of the Feoffee, if tc 
dieth before the Day limited, the Payment ought to be made to the Heir at the Day appointed. Co. 
Litt. S. 339.5 Rep. 96. b. Goodale's Caſe. But if the Condition be to pay Money #o the Feeffee 


his Heirs, or Executors. The Feoffer has Election to pay it either to the Heir or to the Executor. C0. 


Litt. 210. a. 


But where 2. If a Man makes a Feoffment in Fee upon Condition, That the Feof. 
the. Porn. fee ſhall pay to the Feoffor his Heirs or Affigns 201. at ſuch a Day, and 


ment over, before the Day the Feoffor makes his Executors, and dies; the Feofice | 


and died, may pay the fame, either ro the Heir, or Executors; for they are his à - 


2 pom ſigns in Law to this Intent. But if a Man make a Feoffment in Fee, upon 
paid A.M Condition, that if the Feoffor Pay to the Feotite, his Heirs or Aſſ#z1 


* Feof. 20 J. before ſuch a Feaſt, and before the Feaſt the Feoffee makes his Exe- 
| ' | | not 


tors and dies, and his Heir entereth into the Land as he ought &c. The 
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hot to the Executors ; For the Executors in this Caſe are no Aſſignees in the Aſſignee; 
Law: And the Reaſon of this Diverlity is this; For that in the firit bo Top = - 
Cafe, the Law mult ot Neceſſity find our Aſſigns ; becauſe there cannot 2 1 
be any Aſſigns in Deed , For the Feottor has but a bare Condition, and Poph. 100 
no Eſtate in the Land which he can aſſign over. But in the ſecond Caſe, in Caſe of 
che Feoffee has an Eſtate in the Land which he may aſſign over, and where Oeodale v. 
there may be Athgnees in Deed, the Law ſhall never ſeek out and appoint 1 
any Athgos in Law. And albeit the Feoffee made no Aſſignment of the 
Eſtate, yet the Executors canner be Aſlignees; becauſe Aſſignees were 
only intended by the Condition to be Aſhgnees of the Eſtate. Co. Litr. 
210. ſays, it was ſo reſolved Mich. 23 & 24 Eliz. Randall v. Browne. 

z. In Caſe of Joint Mortgages, there ſball be no Survivorſhip, where 
the Money lent appears to be with Intention that each ſhould have his 
Money and Intereſt again. Chan. Rep. 57. 17 Car. 1. Petty v. Styward. 

J. S. mortgaged Lands to A. in Fee, to be wid on Pap ment of 1000 l. z Chan. Rep. 
* Intereſt at Mic hacimas, and covenanted to pay the Money, and gave 94 S. C. in 
a Bond for Performance of Covenants. The Money was not paid. A. almoſt the 
died, leaving B. his Heir at Law. Upon a Bill by B. . S. was decreed ſame Words. 
to pay the Money at a Day to B. or to be forecloſed of the Equity ot Re- 
demprion. Some conſiderable Time after wards, it was diſcovered, that 
A. had made a Will, and C. Executor, and the Mort» age Money given to 
C.——C. proved the Will. F. S. before the Lime of Payment lapſed exhi- 
bited a Bill of Review again B. and the Defendants ſetting forth all 
this Matter, and that C. the Executor was not Party or Privy to tae for- 
mer Decree, nor was it then known that there was a Will or Executor, 
pray ing to be relieved againſt the Decree, and that the Court would dirett 
% whom the Money ſhould be paid, and that che Bond be delivered up &c. 

The Detendants plead the former Decree; and on arguing the Plea, the 
Court held it an extraordinary Caſe, and that, if C. the Executor had 
the Right both by the Covenant in the Mortgage, and by the Bond and 
Will, the Court could not take it from him. And that if B. the Heir 
ſhould have the Lands in Mortgage by V irtue of a Decree, J. S. the 
Plaintiff would be likewiſe liable ro C. the Executor for the Money upon 
the Bond and Covenant, and ſo to double Payment. And that a Bill 
Review would not lie in this Caſe, tecanſe that muſt always be between the 
ſame Parties to the Original Bill. Now C. was no Party to that Bill; And * 3 Cm. 0 
as to the mortgaged Lands, they being forfeited ſince the Decree, J. S. can- ee ; 
nor have them again. And if C. the Executor had any Right to the Mo- this Order 
ney, he might obtain a Decree againſt B. the Heir of A. for the Land with Say ing 
it felt, or for the Price ot it, it ſold; yet the Court would not put C. the m_ . 
Executor to take that Courſe, becauſe he had a Remedy at Law upon the e eee tre 
Bond and Covenant, which the Could not hinder him to proſecute. How- « Day, the 
ever he was ordered to anſwer without Prejudice to his former Plea ; and “ Plaintitf 
it was likewite * ordered, that B. bring the Mortgage Deed and Bond in-. _ 9s 
to Court, and that he ſell the Land, and bring the Money likewiſe into 4 gi * 0. 
Court, there to remain whilſt he and C. the Executor inter-plend tor rhe « hill of Re- 
lame. Nelſ. Ch. R. 52. before Lds Commithoners Widdrington, Tyrril, © view. Or- 
and Fountaine, Anno. 1659. Earl of Carliſle v. Gober. dered &c.” 

5. The Queſtion was, whether the Mortgage Money ſhould be paid Idid. ſavs it 
to the Heir er Executor of the Mortgagee : And it was tor the Heir inſiſt- was adjudged 
ed, That it was ruled in a Caſe between Tilley and Egerton, in Micha- by the Lord 
tlmas 1660, heard by the Ld. Chancellor, aſſiſted by the Ld. Bridgman, mo {4 
there being no Defet7 "of Aſſets in the Executor's Hands, rhar the Heir &gqjn; 
ſhould have the Money, who is to convey the Eftate ; And this was ſaid John v. 
to be the firſt Precedent of this Kind. But the Court would 1ve Precedents. Brabham. 
and afterwards, about Michaelmas or Hillary Term, 1667, the princi- SIR me 4 
pal Caſe was heard before the Lord Keeper Bridgman, where the Order not che Ex- 
in the Caſe of Egerton was produced ; But in the principal Cafe there ecuror 
uppeared robe a Bond for Payment of the Mortgage Money, which goes 12 4 — 
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it being p2y- the Executors; And the Condition of the Redemption was upon Payment of 


able by the 
Condition to 
the Heirs or 


Aſians of the tor; But the Lord Keeper ſaid, That it the Condition of the Redemption 


Mortgages. 


the Executor. 2 Vent. 348. Trin. 32 Car. 2. Turner's Caſe. 


others to have the Benefit of ſo much of the Rent- charge as J. S. was 


been diſputed but it will carry the Limitation of the Eſtate further than the 


ſuch, that a Grant of this Kind to J. S. and his Executors, is the fame 


ant it 
to B. and his Executors for thoſe Lives; So if granted roA. and * 


and the other in the Habendum, the Habendum ſhall take Place. As it 


——— — 


the Money to the Executors &c. (without naming the Heir) So it was ty. 
led in the principal Caſe, That the Money ſhould be paid to the Execy. 


had been to pay the Money to the Heir or Executor, and no Bond were in 
the Caſe, nor no want of Aſſets of the perſonal Eſtate, it might have been 
otherwiſe. And in the Caſe of Egerton, in reading the Order it did not 
appear how the Condition was penned ; But the Court now took it, that 
the Money was N to the Heir by the Condition. Chan. Caſes gg, 
Hill. 19 Car. 2. Smith v. Smoult. 

6. A Mortgage was made in Fee, which deſcended to the Heir at Lay, 
and the Money 10 Years ſince paid to him. The Executor of the Mort. 
gagee preferred his Bill, and had a Decree for the Money, but without 
Intereſt. Though the Proviſo was to pay to the Mortgagee, his Heirs, r 
Executors; yet when the Day is paſt, it is as much as if no Perſon had 
been expreſſed, and then Equity ſhall follow the Law, and appoint it to 


nm. A. having a Rent-charge to him and his Aſſigns for three Lives g 
160 J. a Year mortgaged the lame to J. F. his Execators, Anminiſtcators, 
and ffigns, To have c. to him, his Heirs, and Aſſigns, during the three 
Lives of the original Nominees upon this ſpecial Truſt, That 7. F. his Ex- 
ecutors, Adminiſtrators, end Aſſigns, ſhall enjoy 100 1. a Near out of it to 
their own proper Uſe, ill the Mortgage Money ſatisfied, if the three Lives 
laſt ſo long. J. S. made W. R. Executor, but no Witneſſes ſubſcribed the 
ill. W. R. brought a Bill againſt T. S. the Heir at Law ot J. S. and 


intitled to. The Maſter of the Rolls made two Points: Firit, What 
ſort of legal Eſtate J. S. had in this Rent- charge ? viz. Whether ir 
would go to his Heirs or his Executors tor the three Lives? And if to 
his Heirs, then, Whether the Truſt of it does not belong to his Execu- 
tors? He ſaid, he could not find one ſingle Authority which would come 
up to the firſt Point, this being an Eſtate Pur auter Vie, That the gene- 
ral Rules as to the Office of an Habendum are, that it is to explain, Iimit, 
and declare the Quantum of the Eſtate to paſs by the Deed; 7 has never 


Premiſſes of the Deed did. On the other Hand it 1s clear, that rhe Ha- 
bendum never abridges the Eſtate granted by the Premiſſes; It may in- 
deed vary and alter it. As if an Eſtate be granted to A. and the Heirs of 
his Body, Habendum to him and his Heirs, this is a Fee Simple; Some 
Books indeed have ſaid, that this is only an Eftate Tail with a Remain- 
der in Fee, but he ſaid it is difficult ro maintain that Opinion, and he 
thought it not Law. That the particular Nature of the preſent Caſe is 


as to J. S. and his Heirs ; For in both theſe Caſes being of an E/ate | 
Pur auter Vie, the Heirs and Executors do not take as N to the 

Party, but as ſpecial Occupants. And therefore it has been held, that it 
Lands are granted to A. and his Heirs for three Lives, he may 
tors for three Lives, he may grant it to B. and his Heirs during thoſeLives; 
Whence it follows, that if one of theſe Limitations is in the Premiſſes, 


the Premiſſes are to A. and his Executors during the Life of B. Haben- 
dum to A. and his Heirs during B's Life, the Heirs ſhall have the Benefit 
of the Eftate. So if the Premiſſes are to A. and his Heirs during 55 } 
Life, Habendum to A. and his Executors during B's Life, the Executols 
ſhall have the Benefit of it; Becauſe the Habendum does not attempt to 
give a leſs or larger Eſtate than contained in the Premiſſes, but is men ex 
planatory. And tho' before the Statute of Frauds and Perjuries no Gran: 


ofa Rent Pur auter Vie was good longer than for the Life of the Grant®, 


becauſe 


Mor tgage. 
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becauſc it lay not in Occupancy, yet a Rent is within the Relief fr the Statute 
if Frauds, as well as any other ſort ot Inheritance. So that the Matter of the 

legal Eftate depends upon the Habendum, which he thought ought to 

take Place for the Reaſons before mentioned, and conſequencly, that the 

legal Eſtate in this Rent belonged to the Heir at Law; But however, that 

within the Meaning of the Truſt of this Deed, tha Executor of F. S. is in- 

titled ro the Benefit of it, it being expreſsly declared, that the Mortgage 
was made upon this ſpecial Truſt, That J. S. the Mortgagee, his Exe- 

cutors, Adminiſtrators, and Aſſigns, ſhould enjoy the Benefit of 100 1. a 

Year Part of the Rent-charge to their own Ute, till the Mortgage was 

ſatisfied, if rhe three Lives ſo long continued; That the only Thing 

that made any e A. this Part of the Caſe was, that it is pretty 

hard to concei ve how a Man and his Heirs ſhould be Truſtees for himſelf 

and his Executors, but that this is the Cafe of every Mortgage that is 

made in Fee. And he decreed accordingly. Barn. Chan. Rep. 46. to 50. 

Paſch. 1740. Kendal v. Micfeild. 


tO.) Payment or Tender. . hat is Good. 


1. HE Payment ought to be Real and not in Shew and Appearance; 5 Reg. 96. b. 
| For if it be agreed between the Feoffor and the Executors of the Goodale's 
Feoffee, that the Feoffor ſhall pay to the Executors but part of the Money, _ 8 
and that yet in Appearance the whole Sum ſhall be paid, and that the * N 
Reſidue ſhall be repaid, and accordingly at the Day and Place the whole 
Sum is paid, and after the Reſidue is re- paid, this is no Performance of the 
Condition; For the Eſtate ſhall not be deveſted out of the Heir, who 
is a third Perſon without a true and effectual Payment, and nor a Shadow 
and Colour of Payment; And the Agreement precedent doth guide the Pay- 
ment ſubſequent. Co. Litt. 209. b. 

3. A. indebted by Mortgage to B. in 1001. paid the Money. B. order'd 
his Servant to put it into his Cloſer, Who did fo. A. then demanded his 
Writings, which B. not delivering, A. required his 1007. again, which the 
Servant by B's Order re- delivered to A. and A. took and carry'd it away. 
Reſolved that this was a good Payment and diſcharge of the Mortgage, 
and tho' A. demanded it again as his own Money, yet it ſhall not avoid 
that which was abſolutely paid; but the Mortgage remains abſolutely 
diſcharged, and the Money was the Plaintiſf's, and being not delivered 
to B. otherwiſe or upon any good Conſideration, A. received them as B's 
Money, and is accountable ro B. tor them. Cro. E. 614. Hewer v. 
Bartholomew. 
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(P) Diſcharged. By wh at Act. 


1. J S. mortgaged Land to A. for 5oo Years to ſecure 3000 1. and a 

* Bond was given for Performance of Covenants. The Writings were 
lett in a third Perſon's Hands. Some time atterwards J. . bringing the 
Box in which were the Mortgage and Bond to A. in the Preſence ot M. the 
Mother of J. S. Who were Relations, A. 37 back the Writings with 


his Hand, and ſaid, Tate back the Writings I freely forgive you the Debt; 
and then faid ro M. © I always told you I would be kind to your Son; 
* now you ſee I am as good as my Word.” — A. died, leaving B. his 
Son, WF brought his Bill as Repreſentative of A. to compel Payment, 
or that J. S. might be forecloſed. Ld. C. Hardwicke was of Opinion, 
That in Caſe A. forgave the Debt in the Manner as ſworn by the Defen- 
Gant, the Plaintiff could not be intitled ro Relief, (ſuppoſing the Statute 
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of Frauds to be out of the Caſe) and that the Bill muſt be diſmiſſed. And 
ther this being a mortgaged Intereft in Land, he thought this Evidence a1. 
lowable con fiſtent with the Statute of Frauds and Perjuries. That what ig 
there ſaid, That no Intereit in Lands any longer than for three Year, 
ſhall paſs without Writing, nor any Truſt in them tor a longer Time 
unleſs it ariſes by Operation of Law ; and ſo of a Deviſe of real Eſtates 
admits of a Difference both in Law and Equity between abſolute Eſtates in 
Fee, or for a Term for Years and conditional Eſtates for Security of Money. 
In tte firſt Caſe it cannot be admitted that parol Evidence ot the Giſt ot 
Deeds ſhall convey the Land itſelf. But a Mortgage is conſidered only 
as a Security for Money, the Land is the Accident attending upon the 
other, and when the Debt is diſcharged, the Intereſt in the Lands fol- 
lows of Courſe. In Law the Intereſt in the Lands is thereby deteared, 
and in Equity a Truft ariſes for the Benefit of the Morigagor. And his Lord. 
ſhip thought that ſuch Evidence as above (ſo far as any Credit can be 
given to 1t) ought to be received, as proving a Gift or Releaſe of the Debt; 
And if an Obligee delivers up a Bond with Intent to diſcharge the Debt, 
the Debt will certainly be thereby diſcharged ; and if the Bond is diſcharg- 
ed in the preſent Caſe, the Mortgage will be diſcharged with it; And di- 
rected an Iſue, whether the Mortgagee did uſe ſuch Words or not. Barn. 
Chan. Rep. 90. Paſch. 1740. Richards v. Syms. | 
And there- 2. In &jeFment where a Title is made under a Mortgage, if Evidence 
fore if ne js given that the Debt is ſatisfied, this is conſidered as deleating the Eſtate 
1 N in the Land which the Mortgagee had, and in ſuch Caſes, eſpecially 
1-4 where the Mortgage is ancient, the Court will preſume that the Mortgage 
Mortgage to . gag $i a P l Sag 
another, and Was paid at the Day, and will direct the Jury to find . unleſs 


the Mortga- it appears clearly that the Money could not be paid at the Day. In theſe | 
gor agreed Caſes no Writing is neceſſary, which ſhews that even the Law con/iders | 


b J alk | 
yr port the Debt as the Principal, and the Land as an Accident only. But Equi- 


certain Part ty goes further, and 1n all Caſes ſays, That where the Debt appears to le 


of the Profits ſatigſſed, there ariſes a Truſt by Operation of Law for the Benefit of the Mort- 
25 8 my” gagor, and this is within the Exception in the Statute of Frauds: of Truſts 


Diſcharge of ariſing by Operation of Law. And in theſe fort of Caſes the Court re- 


the Mortgage, ceives any * Kind of Evidence of Payment. Per Ld. C. Hardwicke. Far, 


that of Khir Chan. Rep. 93. Paſch. 1740. in Caſe of Richards v. Syms. 


charge it. Per Ld. C. Hardwicke, Ibid. 


— — 6 r —y 


(Q) Redemption. By whom: 


I. HERE was a Proviſo in a Mortgage, that the Mortgagor, his 

Heirs, Executors, or Adminiſtrators, ſhould have Power to redeem 
the Lands; yet a Redemption may be by an A/ignee of the Mortgagor, 
tho? he is neither Heir, Executor, or Adminiſtrator. ' Toth. 160. cites 
11 Car. Porter v I 


Ve. R. 2. Deviſee ſhall redeem, and not the Heir. Chan. Rep. 190. 12 Car. 2 


42. Mich. 111 
: 685. Hall v. Philips v. Hel. 


Dunch.—3 57. S. C. cited Hill. 168 3. 


3. A Decree to forecloſe Tenant in Tailſhall bind his Iſſue as to an Equi- 
ty of Redemption, becauſe that is a Right ſet up only in a Court of Equi- 


and ſo may there be extinguiſhed. Per Hale Ch. J. Chan. Caſes 220. 
Hin 


23 & 24 Car. 2. Roſcarrick v. Barton. 


4 As to the admitting Perſons to redeem, Lord Keeper made great 
Difference between ſuch as come to redeem who are no Parties to the MHort- 
ns 18 che, 


— * wo * — 


| Mortgage. 


gage, and thoſe that are Partics to the Mortgage. Chan. Caſes 220. 23 
Car. 2. Roſcarrick v. Barton. 

5. Voluntary Conveyance was made to A. with Power of Revocation on 
Tender of 18. The Tender was made, but not at the Place appointed. At- 
terwards the Grantor makes a Mortgage to B. for 500 1. of the fame 
Lands, and aſter that an abſolute Aſſignment for 750 1. more paid to the 
Grantor. The Grantee laid out Money in Repairs and Building. It was 
decreed, that A. ſhould redeem paying all the Disburſement ot Buildin g 
and Repairs, and B. to account for a/l wilful Spoils and Waſtes done; bur 
if A. failed ot Payment, then B. to enjoy againſt A. and all chiming un- 
der him. This Decree was affirmed. Fin. R. 38. Mich. 25 Car. 2. Thorne 
y. Newman, _ | 

6. A Purchaſor bought Lands charged with a Judgment, and bought 
in Mortgages to protect his Purchaſe ; But it was decreed, That the 
Frdgment Creditor paying Mortgages Precedent to his Judgment ſhall redeem. 
fin R. 366. Trin. 30 Car. 2. Bacon v. Aſhby. | | 

J. A Mortgage is made redeemable dus ing the Life of the Mortgagor only, This was 
yet his Heirs thall redeem. Per Ld. Nottingham C. Vern. J. Trin. 33 Car, made with 


2. * Newcomb v, Bonham, 1 


; 3 of his Eſtate, 
beſides the Conſideration; And in this Caſe Mortgagor was a near Relation to Mortgagee, and agreed, 


that if he had no Iſſue Male, the Mortgagee ſhould have the Land. Sec Mich. 1683. Vern. 193. 
in Caſe of Howard v. Harris. 2 Chan. Caſes 147. S. C. But this Decree was reverſed byL.a. 
Keeper North. Vern. 232. Paſch. 1684.—2 Chan. Caſes 148. the Caſe of Kiflington v. Green, cited by 
Mr. Keck, as decreed fo in 1678.— The Reverſal affirmed in Parliament. 1-& 2 W 


.& M. 2 Vent. 365. 
2 Ch. Caſes 58. S. C. | 


8. Tho' the Redemption be limited to the Mortgagor, and the Heirs 2 Chan. Ca- 
Mates of his Body, yet this will not exclude the Heir general, but chat he ſes 147. 


may redeem. Vern. 190. Mich. 1683. Howard v. Harris. Gs Yo 


| | 33 ut if a 
Deed of Entail is ſet forth, the Heir General ſhall not redeem withont ſhewing that the Tail is dock 'd, 
Per Ld. North Vern. 182. Trin. 1683. Lomax v. Bird. | 


9. He that comes to redeem a Mortgage muſt fhbew 2 Title ro the Equi- 
ty of Redemption. Vern. 182. Trin. 1683. Lomax v. Bird. 

10. A Rever//on naturally attracts the Redemption; as if a Man mar- * By Parol 
ries a Fointreſs of Houſes which are burnt down, and they borrow 1500 J. Agreemen: 
to rebuild, and levy a Fine ſur Concethir, and “ by Deed between the Huſ- 1 
band and Conuſee the Equity of Redemption is reſerved to the Husband aud Wife the 
his Heirs ; he lays out 3000 l. in Building and dies, decreed the Wite Wife was to 
and not the Heir to Redeem. Vern. 213. Hill. 1683. Brend v. Brend. Redeem. 2 


Chan. Caſes 
99. Paſch, 34 Car. a. S. C. ern. 33 


„ 


11. One that claims under a voluntary Conveyance may Redeem a Mort» S. E. Chan. 


gage; Arg. Vern, 193. Mich. 1683. in Caſe of Howard v. Harris. Canby 19. 
| Car. 2. Rand v. Cartwright. 


12. It was inſiſted that the Wife for her Dower is in Law in the Per, Arg. Vern. 
by her Husband, and ſhall be intitled to clear all Incumbrances, as well, 393 and 
and more than the Husband; Arg. 2 Chan. Caſes 112. Hill. 1 Jac. 2. 

Bodmin v. Vandebenden. . TO OR: 

13. A. is bound with his Father for the Debts of che Father; the Fa- 
ther enters into 4 Statute to pay the Debts and Indemnify the Son; a Credi- 
tor gives up his Bond and F a Mortgage from the Father; Decreed that 
the Defendants ſhould Redeem, or be forecloſed and a perpetual Injunc- 
tion againſt the Statute ; per Maſter of the Rolls. 2 Vern. 39. Hill. 

4. WE d Ba Re Mi Ree, chere a N. Ch.R 

14. Where the Equity of Redenption is on a Adortgage in Hee, there a N. Ch. R. 
Bond Creditor ſhall rb. let in, e K. the Debt is paid che Lands 183. Mich. 


b g | . A 6: | 
ac veſted in the Heir; * bur ſecus, where 4 Term is mortgaged; For che Burgh 


uity x raucis. — 
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460 Mortgage. 
This Dif- Equity of Redemption of a Term for ears comes to the Executor, and 
ference was in ſuch Caſe a Bond Creditor ſhall be let in, becauſe if the Term it ſelt 
admitted ſhould be reconveyed it would be Aſſets in his Hands; Arg. N. Ch. R. 


73 1 16). Mich. 1690. in Caſe of Baden v. E. Pembroke. 


1686. and | | | 1 
faid to be adjudged with advice of the Judges in the Caſe of Bennet v. Box * S. P. 2 Ch. R. 360. 1 


Jac. 2 Hallily v. Kirtland. 


15. A. for 80 J. conveys abſolutely to B. —A. brings a Bill to Redeem: B 
inſiſts that the Grant was abſolute, but confeſſed it was a Truſt that * 
the Principal and Intereſt paid B. ſhould ſtand ſeiſed for A's Wife and 
Children ; Plaintiff replies to the Anſwer but no Proof of the Truſt and 
therefore it was inſiſted that the Husband thould Redeem; but decreed a 
Truſt for the Wife and Children. 2 Vern. 288. Paſch. 1693. Hampton v. 

Spencer. 4s 
* If a Man enters into a Bond, in which he binds himſelf and his 
Heirs, and dies, leaving a real Eſtate to deſcend to his Heir, ſubject ty 4 
Mortgage for Years, and the Heir ſells the Equity of Redemption; the 
Obligee cannot Redeem the Mortgage without firft having a Fude ment at La 
againſt the Heir. Abr. Equ. Caſes 315. Paſch. 1102. Bateman v. Bateman. 
17. Bond was given by the Husband to the Wife juſt betore the Marriage 


to leave her 1000). if the ſurvived him; Baron dies Inteſtate leaving Free. } 


hald and Copybold in Mortgage to A. Ihe Wite adminiſters and brought x 
Bill againſt the Heir and Mortgagee to redeem, and Lord Wright de- 


creed her to redeem both; and it was ſaid that tho' on Payment of what 


is due on the Mortgage, the Heir will have the Copyhold from her, yet 


the Freehold would be charged till the Bond was ſatisfied. Ch. Prec. 


2317. Hill. 1704. Acton v. Acton. 

18. Subſequent Incumbrancers by Fudgment, and: other Incumbrancers ma 
Redeem the firſt Mortgagee, tho the Morrgagor is forecloſed by Decree; And 
the Account taken in the Suit where ſuch Decree was obtained, tho? taken 


in an Adverſary way, will not bind the ſubſequent Incumbrancers. 2Vern. ! 


663. Trin. 1710. Morrett and al. Weſtern. 3 
19. A. having Chambers in Gray's Inn mortgaged them to F. F. — A. died, 


rought a Bill to Redeem?; It was objected that B. was utterly incapable 

of having the Chambers by the Rules of the Society, which are that none 

can have Chambers bur ſuch as are Members of the Inn; But the Lord 

Chancellor ſaid, that tho' B. the Plaintiff by the Rules of the Houſe is 

not capable of Chambers, yer they ſhall be ro him or his Appointee. 
wh Caſes in Chan. in Lord's King's Time 55. Trin. 1726. Rake 

v. Brewer. 


20. Land mortgaged for two ſeveral Terms of 1000 Years each was | 
afterwards ſettled on A. in Tail, Remainder 70 B. in Tail, Remainder t | 
A. in Fee, by which A. firſt and B. afterwards had an Equity of Redemp- | 
tion incident to their Eſtates ; A. by Will appoints the Mortgage to be paid of, | 


and then the Mortgage Term to be affigned to M. and by the fame Will de- 
viſed all his Lands (being alſo ſeiſed in Fee of other Lands) to C. and his 
Heirs ; by this the Reverſſon paſſes of the mortgaged Premiſſes. And the 
Eſtate Tail, and the Remainders in Tail, being ſpent by the Death of A. 
and B. without Iſſue the Queſtion was, if the E uity of Redemption, 
that was incident to the Reverſion in Fee of A. paſſed to M. by the Will, 
and was thereby ſevered from the Rever/jon? and decreed it was not, per 
King C. Raymond Ch. J. and Denton * and that ſhe was only in the Place 
of the Mortgagees and that C. ſhould be let in to Redeem. Gibb. 99. 
Mich. 3 Geo. 2. Amhurſt v. Litton. ee, ee, een, 


% 


21. In the Caſe of Franklyn v. Fern Paſch. 1740. it was faid by | 


Parker J. who fat for the Ld.Chancellor ; that the Rules laid down in the 
Caſe of Bickley v. Dorrington, and in that of Monk v. Pomttet, 


0 


are very Right, viz. that in General zo. Perſon ſhall be allowed to come in- 


l mn B. a Son who was his Adminſtrator but no Member of the Society; B. 
S 


eſtrax 


— — — — —¼ — ͥ . —— — 
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to Equity for 4 Redemption but be that has th ler] . ren $6 Mort- 
agor 3 ſo if an Executor 1s willing to get in the Debrs oft & Teftator, 
there is no Foundation for a Creditor to bring a Bill for that Purpoſe ; and 
therefore in general, where there are proper Perſons to get in the Eſtate of 
another, a Court of Equity will not ſuffer either the Creditors of the Tel- 
tator, or of a Bankrupt [Which was the principal Cafe, and on which the 
Queſtion aroſe] to bring a Bill in 7 in order to get in that Eſtate; 
bac if an Executor or Aſſignee, will collude with a Debtor, there is no 
doubt but a Creditor may bring his Bill in order to take Carè of that E- 
ſtate, and COATES the Aſſignees or Executors with ſuch Collution ; That 
in the principal Caſe the Creditors of the Bankrupt mer to conſider if 
proper for the Aſſignees to bring a Bill to redeem a ſuppoſed Mortgage 
which the Majority, thought it was not; ſo that the Aſſignees could nor by 
the Statute of 5 Geo, 2. bring a Bill; wherefore a Bill brought by the Minor 
part of the Bankrupt's Creditors againſt the ſuppoſed Mortgagee and the Aſ- 
ignees of the Bankrupt's Eſtate was held to he well brought; and that if 
ke Aﬀignees refuſe to bring a Bill which is for the Benefit of the Bank- 
rupt's Eſtate any Creditor may bring ſuch Bill, under Peril of Coſts ; and 
decreed the Aſſignees to have Liberty to redeem in the firſt Place, and in 
their Default the Plaintiffs ro do it. Barn. Chan. Rep. 30. TOW, 


» . 4 1 


— —_ — th bY 


(Q. 2) Redemption. Againſt whom. 

i. X Power of Redemption is an equitable Right inherent in the 
Land, and binds a/l Perſons in the Pot; or otherwiſe ; becaufe 
it is an ancient Right which the Party is intitled to in 3 per Hale 
Ch. * Hard. 469. Trin. 19 Car. 2. in Cafe of Pawlett v. Attorney 
General. . 8 | 

2. In natural Juſtice Redemption of a Mortgage lies againſt he King; 
per Hale Ch. B. Hard. 467. Trin. 19 Car. 2. in Cafe of Pawlett v. the 
Attorney General. * 
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demption. In what Caſes. see Eſcher 
(KR) Redemptio what Caſes. - 008 
ONE ſecured on a Mortgage Leaſe, tho* not paid at the Day, 

but after, yet the Leaſe ought to be void in Equity, as well as 
on a legal Payment it would have been vo; in Law, Chan. R. 20. 1 Car. 
I. Emanuel College v. Evans. Ie. | uf hy 

2. A. mortgaged Lands to B. and then articles to ſell them to C. free of 
Incumbrances tor 250 J. C. paid A. 50 J. of the Money, and afterwards A. 
releaſed to B. the Condition of Redemption; and —— a Bill by C. A. re- 
leaſed to B. all his Right in and to the ſaid Lands; But no Money or 
other valuable Conſideration appeared to have been given for either of 
theſe Releaſes. Decreed the Releaſes to be ſer aſide. Hill. 14 & 15 Car. 2. 
Hard. 320. Hill v. Worſely and Rogiſon.' & yo $430 
3. Ld. Chancellor took a Difference between a Leaſe to commence after 
failure of Payment, and a Mortgage with a Condition ſubſequent, as to rhe 
lame being ſubject to a Redemption. See 2 Chan. Rep. 53, 54. 22 Car. 2. 
White v. Ewens. Dai e e 
4. A Decree to forecloſe Tenant in Tail ſhall bind his Iſſue as to an E- 
Quity of Redemption; becauſe that is a Right ſer up only in a Court of 
Equity, and ſo may there be extinguiſhed ; per Hales Ch. J. Chan, Caſes 
220. Hill. 23 & 24 Car. 2. Roſcarrick v. Barto 3 8 
5. Nortgagor on taking up more Money on che mortgaged, Lands re- Otherwise 4. 
lraſed the Equity of Redemption to the Mortgagee and died; but it appearing Releaſe and 
by Letters, Papers and other Proofs, „ Morrgagee er d a Redemp- Length of 
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462 Mortgage. *. 


Time had tion, and to take his whole Principal and Interest the fame was decreed 
2 e 7 accordingly on a Bill by the Heir of the NMortgagor, and an . 
allowed, tho rected. Hill. 29 Car. 2. Fin. R. 284 Seymour v. Tindal & al. 
3 125 8 
3 — wa not more than a Quarter Part of the Value 29 Car. 2, 2 Ch. R. 131. Nance v. Coke 


6. A. ſurrendered a Copyhold to B. and his Heirs without any Condition 
mentioned in the Surrender, but it was in Conſideration of 1007. lent by 
B. to A. and for further Security thereof A. gave B. a Judgment for 200 
And by a Note /igned by A. and B. dated before the Surrender it was a. 
greed that B. on payment of the Money ſhould ſurrender back the Copy. 

hold and acknowledge Satisfaction on the Judgment; B. was admitt 
and deviſed it by his Will to ſeveral Perions, and they after wards dil- 
poſed of the ſame; Decreed a Redemption. Trin. 30 Car. 2. Fin. R. 376. 
Clench and Wiſe v. Witherly and Hoberr. 
It was like- 7. A. ſeiſed in Fee in Conſideration of 10007. paid to him by B. why 
wiſe proved married his Kinſwoman, conveys to B. and his Heirs, and takes a Re- demiſe 
2 our for 99 Tears if he ſhould live ſo long : And a Covenant therein, that if be ſhould 
offended him Pa 10001. (with the Intereft that ſhould be due tor the fame) at any Time 
and he had during his 7 that B. ſhould re- convey to A. and his Heirs ; and that if 4. 
declar'd that did not pay the Money then, that his Heirs &c. ſhould have no Power to re- 


. the ſhould ſieem. A. died, the Money not being paid; and his Heirs preferred a Bill 
b not inhei it . T 5 * . { . 5 —_— RR = ; 
0 him. But to redeem it. Tho' in this Caſe it was prov'd, that A. had a Kindneſs for 


Ld. Chan- B. as his near Relation, and intended him the Lands after his Death, and 


cellor de- that the Clauſe of Redemption was only put in becauſe A. was a Batche. 
| were l lor, and ſo might marry and have Iſſue, but otherwiſe that B. ſhould have 
„Chan the Land abſolutely, and that the 1000 J. at the Time of Conveyance was 
| Caſes 58, 59. the full Value of the Land, tho” by after Accidents it became more valu- 


| d. C. Upon able, but that had A. lived 30 or 40 Years, the Intereſt and Intereſt upon 
| ae rang wel Intereſt thereby loſt would be more than al, and there was no Covenant or 
| fore d Other Remedy to compel Payment of the Money, yet Ld. Chancellor Norting- 


Keeper ham held, that tho A. had Time to redeem during Lite, yer B. might 


North upon have compell'd him to redeem or have forecloſed bim; and faid it was a 
a Demurrer general Rule, that once a Mortgage and always a Mortgage; and in Re- 


| 

| 

! to a Bill of * 81 av YT 3G . 

z Review: he | the Eſtate was expreſsly redeemable in A's Lite-time it muſt continue 


inclined to 1o afterwards, and ſo decreed an Account and Redemption. Vern. J. Trin. 
reverſe the 33 Car. 2. Newcomb v. Bonham. . 
Decree; For | 7 THE "371 
that Modus & Conventio vincunt Legem, and all Conditional Purchaſes or Bargains muſt not be turned into 
Mortgages; A nd that where there is a Condition or Covenant that is good or binding in Law, Equity. 
will not take it away. Vern. 214. Hill. 1683. S. C. And upon. this Cauſe coming on afterwards 
to be heard de * before him, his Lordſhip adher'd to his former Opinion, that there ought to be 
no Redemption, and Principally, becauſe it was proved to have been A's Deſign to make a Settlement 1 
this Mortgage, and intended a Kindneſs and Benefit to B. the Mortgagee in Caſe he ſhould not think 
to redeem this Eſtate in his Life- time; and there being an Expreſs 2 that A. might redeem at any | 
4 Time during his Life, he thought he could not in Equity have been debarr'd of that Privilege. For by | 
| a Bill to forecloſe a Man, you Fal only bar him of his equitable Title when the Eſtate at Law is become for- 
q jeited; But where he has a continuing Title at Law, as in this Caſe, by an Expreſs Proviſo that he might 
= redeem at any Time during Life, he thought Equity could not debar him of the Privilege ; And there- 
| fore ſince B. in this Caſe could not have compelled A. to redeem, and he might have liv'd ſo long as to 
ö make it an ill Bargain, and now that % a Contingency it 1 5 to be a good Bargain, there is no Reaſon 
F | to raiſe an Equity thence to take the Eſtate from B. the Mo ee, eſpecially there being a Kindnels 
x and Benefit intended him by A. and therefore revers d the Ld. Nottingham's IDecree, and diſmiſs d the 
4 Original Bill for a Redemption. Vern. 232. Paſch. 36 Car. 2. S. C. His Lordſhip faid, Thar ſuch 
5 Covenant in a Common. Mortgage ſhould not be regarded, but this was made with Intention ot a Settlement 
| beſides the Conſideration of the Money 2 Vent. 364, 365. Paſch. 36 Car. 2. $ C. And it 
is there ſaid that this Diſmiſhon was ards affirmed in the Houſe 25 in the 1 & 2 W. & M. 
S. C. cited Wms's Rep. 269. Arg. in Caſe in Floyer v. Lavington. * 


1 Afterwards 8, A. mort Land to B. and the Proviſo for Redemption was thus, 
[ upon # Re- viz. Provided that I myſelf or the Heirs Males of my Bad) may redeem, the 
1 fore Tr Queſtion was, It his Affignee ſhall redeem it? And decreed that he ſhould; | 
1 North it was For if once a Mortgage, always a Mortgage. Vern. 33 Hill. 168 1. How- 
1 9 ard v. Harris. LR * 191 eee ee | 
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#ridtions of Redemption in * $ have been always diſcountenanced in Equity, and it would be a Thi 

of miſchievous Conſequence ſhould they prevail. ” That it was a Nazim here that an Eſtate —_ 
he a 1 at ane Time and at anther Time ceaſe to be ſo by one and the ſame Deed. 3. That it is another 
ſtanding Rule, that a Mortgage cannot be a Mortgage of ene Side cnly. And that in the Principal Caſe 
B. may make it a Mo „vor he has a Covenant for Re-payment of his Mortgage meney, and for Prece- 
dents, cited the Caſe of Killwington v. Gardiner, who was to redeem at any Time in his Life- time, 
and Sir . Jaſon's Caſe. Ld. North decreed a Redemption, and the rather for that the De- 
tendant had a Covenant for Re-payment of his Mortgage Monies. Vern. 191. Mich. 168z. S. C. — 
[bid. 215. ſame Caſes cited in Caſe of Bonham v. Newcomb 2 Chan. Cafes 147. Mich. 35 Car. 2. 
8. C. and there Mr. Keck cited the Precedents of Killington v. Grein, as in 1678, where it was de- 
creed that the Heir might redeem. Ibid. 148. S. C. of Howard v. Harris. cited Wms's Rep. 269. 
Mich. 1714. Arg. in Caſe of Floyer v. Lavington. 

* Ch, Caſes 2. S. P. Trin. 12 Car. 2. but not decreed. Copleſton v. Boxwill. t 2 Chan. Caſes 3 5. 
But per Ld. North, If A. borrows Money of his Brother and agrees to make him a Mortgage, and that 
it te had no Iſue Male his Brother ſhould have the Land, ſuch Agreement proved might well be de- 
creed. Vern 193, 194. in Caſe of Howard v. Harris. Mich. 1683. | 


9. A. mortgaged Lands to B. the Equity of Redemption whereof was 
ſuljelt ed to the Payment of divers Debts; B. exhibited his Bill againſt A. 
and all the Creditors either to redeem or be forecloſed. A Time of Pay- 
ment was appointed or elſe the Defendants to ſtand forecloſed. J. S. one of the 
Creditors paid the Money and agreed with the others, that if they would pa 
him the Money at ſuch a Day they ſhould redeem him, otherwiſe he ſhould hold 
abſolutely. They did not pay at the Time. After that F. S. had enjoy d the 
Land 20 Years and laid out 800). in Building, the Creditors brought a Bill 
to redeem him. Tho' it was inſiſted for the Defendant on the Length of 
Time; and that this was no ways like the Caſe of Mortgagor and Mort- 
gagee ; For that here the Defendant had no way to compel the Creditors to 
pay him his Money, and that a Mortgage ought to be mutual, that as one 
may compel the receiving ſo the other may the paying; And that it 
would have been thought odd for the Detendant to have exhibited a Bill 
to torecloſe theſe Creditors, yer Ld. Keeper decreed a Redemption; be- 
cauſe by the new Agreement theſe Lands became a Mortgage in the Hands of 
J. S. in reſpect of the other Creditors, by Reaſon of the Tri and Confidence 
they had in him, and being all Creditors alike ; And Principally becauſe 
B. aſfigned his Mortgage only to F. F. and not the Benefit of the Decree for Fore- 
cliſure ; And his Lordſhip directed an Account, and J. S. to be allowed only 
a Repairs and laſting Improvements. Vern. 138. Hill. 1682, Exton 
v. Greaves. ge Tl 

10. The Rule that where one Side cannot redeem, the other ſhall not fore- 
cliſe, does not hold in all Caſes. For if I lend 100. upon a Mortgage with a 
Proviſo ta redeem on Payment of 112 J. at the End of 2 Tears, there one Side 
cannot forecloſe till the End of 2 Years; But if the Mortgagor at the End 
o the firſt. Year offers to pay the 1121. be ſhall be admitted to the Redemp- 
tion. Arg. Vern. 395. Paſch. 1686. in Caſe of Talbot v. Braddell. 

11. Lands were extended in 1 Car. 1. and held inExtenr, and a Bill ro re- 
deem, and being not redeem'd the Bill was diſmils'd 16 Car. 1. He that had 
the Extent by Virtue of the ſaid Diſmiſſion ſold the Premiſles to the De- 
tendant, but the Plaintiff having ſince bought the Equity of Redemption 
ſeeks a Redemption, This Coyrt, notwithſtanding the Diſmi/io and 
Length of Time, ordered an Account from the 'Time of the Purchaſe, bur 
the Profits to go againſt rhe Intereſt to that Time. 2 Jac. 2. 2 Chan. Rep. 
392. Cloberry v. Lymonds. r we poem 6s op 

12. A. is bound with his Father for the Debts of the Father ; the Fa- 
ther enters into 4 Stature 1 the Debts and indemnify the Son. A Cre-. 
ditor gives up his Bond and rakes a Mortgage from the Father. Decreed 
that the Defendants ſhould redeem or be forecloſed, and a perpetual In- 
Junction againſt the Statute. Per Maſter of the Rolls. Hill. 1688. 2 Vern. 
39. Legriel y. Barker &c. CC 
13. A. for 80 J, conveys abſolutely to B.— A. brings a Bill to redeem z B. 
inſiſts that the Grant was abſolute, but confeſſed it was a 7 7 that aſter 
the Principal and Iatereſt paid, H. ſhould ftand ſeiſed for As Wife and Chil- 
gren; Plaintiff replies ro er but no Proof of the Truſt, and _ 
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6. Mortgage. 
ore itwas inſiſted that the Husband ſhould redeem; but was decreed a Truſt 
ki | al the Wife and Children. Paſch. 1693. 2 Vern. 288. Hampton v. 
„ „ e e o 
14. A. grants a Rent of 60 l. per Ann. for zool. for Vears pavable 
o half yearly and ſecured il Demiſe and Reale | Maſter of RUll, — 
creed a Redemption on Payment of what was Arrear of the annual Pay. 
ment without Intereſt or Coſts. On Appeal the Court took Time to conſider 
of ir. Paſch. 1693. 2 Vern, 288. Fawcett v. Bowers. 
15. A. mortgaged Land to B. and by another Deed covenants to convey 
Ground Rents ifluing out of the mortgaged Eſtate zo the Value of the Mort. 
gage Money at 20 Tears Purchaſe it B. thould think fir. Maſter of Rolls 
decreed a Redemption and the Covenant to be fer aſide as Unconſtionall.. 
A Man ſhall not have Intereſt for his Money and a Collateral Advantage 
beſides for the Loan of it, or clogg the Redemption with any Bye-Agree. 
ment. Mich. 1705. 2 Vern. 520. ſennings v. Ward. | 


* _ 


(R. 2) Redemption. Of aht. 


I, N Adventure in the E. India Company was mortgaged and con- 
tinued ſo 14 Years. Decreed to be Redeem'd, norwithftanding the 
Hazard and Contingency to which it was Hable was objected. 2) Car. 2. 2 
Ch. R. 108. Newton v. Langham. Ab doi e 8 Hs 
Such renew- 2. If Termor of a renewable Term mortgages the ſame, and the Mortga- 
ed Term has ogg gets a Grant of at additional Term, it was held by the Maſter of the 


3 Rolls, that this is ſubject to the ſame Equity of Redemption; and decreed 


redeemable accordingly. Hill. 1728. And afterwards affirmed on Appeal to Ld. 


with _ Chancellor. (12 July 1729) 2 W ms's Rep. 511. Rakeſtraw v. Brewer. 
rinci | 

e as an N out of it, and to go with it. Per Lord Chancellor. Select Caſes in Chan. in Ld. 

King's Time. 56. Irin. 11 Geo. 2. S. C. 


3. Aud this Court has gone ſo far, that if a Truſtee or Mortgagee has 
get a new Term after the act ua! Expiration of the old one, yet it thall bea 
Truſt ; For it is ſuppoſed to have proceeded trom the having had the ori- 


ginal Term; And tho? there be nothing in Fact in having a Yn? 
1 


et as ſuch Regard is had to it in the Eſtimation of the World, it wi 
ooked upon as the Occaſion of the Leaſe. Arg. faid, That it had been 
ſoruledin this Court. Select Caſes in Chancery in | Ld. King's time. 
56. in Caſe of Rakeſtraw v. Brewer. n 3 

4. Aud where a Difference was taken between ſuch former general 


Rules; and where ſuch renewed Term 1s granted as a Favonr to one of their 


own Society being the Mortgagee, as in the principal Caſe it was of Cham- 
bers in Grays Inn morrgaged to one of the Benchers, and an additional 
Term was granted to him by the Society, and which was ſaid to be done 
on the Foot of his being a Bencher, and not as a Mortgag ee, yet the fame 
was not allowed by the Ld. Chancellor. Ibid. 56. S. C. ODE 


m—_ 


— 


(S) Redemption. After Rrechare. In what Caſes, by 


other Mortgagees. 


1. A Mortgages Black Acre to B. and White Acre to 2 who after For- | 


e feiture a/fgn to D. who brought a Bill, and had a Decree to fore. 

cloſe, which being ſigned and inrolled, he fold the ſame to E.—A. had 
confeſſed a Judgment to J. S. of 1600 L to indemnity. againſt a, Bond, 
in which J. S. was bound with A. as A's Surety ; And RET nee 
| IP OP TTY WOO t MONTES. 
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M Ortgage. 

before the Forecloſure by D. A. mortgaged Black Acre and Green Acre to 
T. and confeſſed a fig ny. and alſo gave a Statute for better Security; 
The Fudgment to J. S. was ſatisfied, but was kept on Foot on Pretence of 
z Deed directing it to remain as a Security to indemnify J. S. from other 
Engagements for A. But what other Engagements were, were ſubſequent to 
the Mortgage to F. And after F's Mortgage, A. declared that the Judgment 
to F. S. could tand a Security to indemmfy N. R. as well as F. F. and JS. 
alfigned nis Judgment to W. R. Who extended Black Acre, and had a 

Decree to redeem D. Afterwards W. R. aſſigned the Judgment and Ex- 

tent to E. On a Bill by F. it was inſiſted, Thar the Aſſignment of D's 

Mortgage, and of the Judgment of J. S. ought to be con/idered ſeparately; 

And that tho D's Mortgage being prior in Time to that of F. and fo E. has ERR RE > 
an Equity to be paid what is due thereon, yet tho* A. was torecloſed, F. | | ING + 
ought to be let in to redeem the ſame ; Bur as to the E to W. R. 4 
ir is otherwiſe ; And decreed accordingly, But the Principal and Inte- Wt. 
ret, from the former Decree of Forecloſure, to be taken as a principal | Wt 
Sum, and Intereſt ro be computed from that Time for the ſame. Fin. R. —_ 


| | 1015 
406. Hill. 31 Car. 2. Shermer v. Robins. | 1 
RE Nu = | | _ 


6.” yr, 6 1 — 


2 
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( T) Redemption. On what Terms. See (F) 
| 2 Fa PT | (R)—(UU) 
1. Ortgagee pure haſed the Land mortgaged. The Plaintiff, who had | 
Title ot Redemprion, thall declare, whether he will redeem or 
not, betore the Validity of the ark 1 ſhall be tried at Law ; And it he 
will redeem, he muſt pay principal Money, Damages, and Coſts. Chan. 
Rep. 169. 1655. Smith v. Valence. | 
2. Where Mortgagee lends more Money on his old Security, and a Settle- 2 Vent. 545 
ment for Fointure intervenes; if he has no Notice he ſhall be allowed it a- 5 P mo 
zgainſt che Jointreſs. Chan. Caſes 119. Hill. 20 & 21 Car. 2. Coddard v. AN "a 
Complin. | | | | Fin R. 19:. 
wg a Hill. 27 Car. 
| 2. Jacob v. Thasker 
3. Where a Bill is brought to redeem two Mortgages, and there is more S. P. Fin. R. 
Money lent on one than the Eſtate is worth, the Plaintiff ſhall not elect to ho . 
redeem one, and leave the heavier Mortgage unredeemed, but ſhall be com- Franklin. 


pelled to tate both or neither. Per Mr. Hutchins. Vern. 29. Hill. 1681. in — 2 Vern. 


Cafe of Puretoy v. Puretoy. 11. 20% 1 P. 113 
| | | | III. 1690. 16 
Mergrave v. Le- hook.—Ihid. 286. Hill. 1692. S. P. Pope v. Onflow. 2 Chan. Caſes 23. Hill. 31 & e 


32 Car. 2. Bromley v. Hammond. If I have ſeveral Mortgages upon ſeveral Lands for 100]. each . 
from the [aid Perſon, and one of the Mortgages proves a bad Title, and other good, the Mortgagor ſhall bi | [I 
redeem the good one without paying the Money upon the bad one. 12 Mod 559. Mich. 13 W. 3. in Miter 
Chancery, fai at the Bar in Caſe of Monger v. Kett. | | 1 it 


4. A. has an Annuity charged on the Manor of $.—B. has Eſtate within 
the Manor liable to the Annuity. C. has anAfter-mortgage. B. having no No- 
tice of the Mortgage, buys in A's Annuity, and for that and Money by A. 
lent to Reverſioner in Fee, B. pays to A. a Sum of Money amounting in all 
to 900 1. of which the Money due to A. was 500 1. and the Money lent i118 
to the Reverſioner 400 l. Decreed that B. not having Notice of C's Mort- 8 Wl: 
fie if C. will redeem he muſt pay B. not only the 500 1. due to A. but 1 
ikewife the 400 J. lent to the Reverſiuner in Fee. Secus if B. had had No- 1 
tice. 2 Chan. Caſes 20. Hill. 31 & 32 Car. 2. Blackſtone v. Moreland. I! 
5. A. was Tenant for Liſe, Remainder to B. (his Son) in Tail, by Marriage 1 
dettlement on great Conſideration. A. made Oath that he was ſeiſed in 5 in 
Fee, and mortgaged in Fee for 100 l. and dies. B. borrows 100 l. of the with 


lame Mort agee, and mortgages the ſame Eſtate. Decreed, that B (who | | 1 
in this Caſe is as a Stranger to his Father) ſhall redeem on Payment ot the 2 | 1 
6 C | | ; Money g HM 1 
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Money borrowed by himſelf, and Damages and Coſts. 2 Chan. Caſes 23. Hih 
31 & 32 Car. 2. Bromly v. Hammond, | 
2 Chan. Ca- 6. Baron and Feme by Deed and Fine mortgage the Wife's Land for oy | 
tes 98. S.C rhe Baron pays in part of the Principal, and atter borrows the ſame Sum 
again of the Mortgagee. The Heir of the Wife ſhall not redeem without 
Fin both Sums. Vern. 41. Paſch. 1682. Reaſon v. Sacheverell. 
7. He that comes to redeem a Mortgage mult ſhe 4 Title to the Equi. 
ty of Redenption. Vern. 182. Trin, 1683. Lomax v. Bird. 
8. In Caſe of a Deed of Entail ſet forth, the Heir General ſhall not re. 
e deem without ſhe wing that the Tail was docked. Per Ld. North. Vern. 
1683. Hall 182. Trin. 1683. Lomax v. Bird. 


v. Dunch. 1 Ty 

357. cited Hill. 1685. bi * 

But if a 9. The Heir buys in an Incumbrance on an Eſtate 751 60 with Por- 
N tions, he ſhall be allowed no more than what he really paid. Vern, 3z;. 


ment of a Mich. 1685. Braithwait v. Braithwait. 

Mortgage N 

for leſs than due, 8 or his Heirs ſhall not redeem without paying the whole that is due. Vern. 
1pS 


336. Mich. 1686. Philips v. Vaughan. S. P. Defendant demurr'd. 3 Chan. Rep. 23. S. P. 
19 Car. 2. Baker v. Kellet. 8 


10. Lands were veſted for a particular Purpoſe in Truſtees by an AR of | 
Parliament. 'The Heir, on paying ſo much as had been applied to that 
Purpoſe according to the Truſt with Intereſt and Coſts, diſcounting the 
Profits received by the Mortgagees, ſhall be let in to redeem. Per Jeffries 
C. 2 Vern 5. Trin. 1686. Cotterel & Holt v. Hampſon, Bill, & al. 
12. A. mortgaged {of to B. and then to C. and then B. /ent to A. more 
Money on a Statute. brought a Bill, and charged Notice, but B. denied 
Notice evaſſively only; but becauſe he did nor deny it poſitively, Lord 
Wright and Maſter of the Rolls decreed a Redemption on Payment 'of the | 
firſt Money only. Ch. Prec. 226. Tr. 1103. Caſon v. Round. | 
13. Mortgage of Lands by A. to B. for 16000. And in another Deed 
at the ſame Time was a Covenant that A. would convey ſo much of the fate 
at 20 Tears 3 as ſhould be of the Value of the Money lent. But 
Maſter of the Rolls decreed a Redemption on Payment of Principal, 
Antereſt and Coſts, and fer aſide the Agreement as unreaſonable; and ſaid a 
Man ſhall not have Intereſt for his Money, and a collateral Advantage be- 
des for the Loan of it, or clog the Redemption with any Bye- Agreement. | 
2 Vern. 520. Mich 110g. Jennings v. Ward & al. 
Abr. Equ. 14. Mortgagee * cannot tack Bond and Mortgage together againſt the 
 Mortgagor himſelf; but againſt the f Heir he may, or againſt a Deviſee; 
The Differ- For the Heir is chargeable with the Bond even at Law. And the De- 
ence is be- Viſee, {ſince the Statute againſt fraudulent Deviſes, is in the ſame Caſe with 
tween Debts the Heir. Ch. Prec. 4o7. Trin. 1715. Challis v. Casborn. | 


contracted 


after or before the Mo For if they had been before they would have been intended to be included 
in the Mortgage; Per Ld Rawlinſon. Ch. Prec. 18. Hill. 1690. Eccles v. Thawill. . 

* G. Equ. R. 96. S. C. reported contra, that he may tack them together. If a Mo e lends 
more Money to the Mortgagor on Bond, the Mortgagor ſhall not redeem without pay ing the Bond Debts 
as well as the Mortgage. Vern. 244. Trin 1684. Barter v. Manning. S. P. Vern. 174. Tr. 1683. 
per Ld North, in Caſe of Creed v. Covil.—8o where Money was lent on Bond before the Mort- 


gage, which was agreed to be ſecured by the Mortgage, but was not. 2 Ch. R. 247. 34 Car. 2. Wind- 


ham v. Jenni 


gs. | | 
+ The Heir mall not redeem without Payment of both, in Caſe the Heir is bound. Vern, 245. Shut- 
tleworth v. Lay wick. 2 Chan. Caſes 164. S. P. Tr. 36 Car. 2. Anon. The fame in Caſe of a 
Mortgage made to a Surety, who ſtands engaged for more Money afterwards. Chan. Caſes 97. Hill. 
19 & 20 Car. 2. St. John v. Holford. Fs. R. 51. Hill. 25 Car. 2. Mole v. Franklin. | 
And a Bond. Creditor of the Heir himſelf ſhall be preferred to a Bond Creditor of his Anceſtor after 
Alienation made, whether it were voluntary or for a valuable Conſideration. Ch. Prec. 512. Hill. 17 18. 
in Caſe od * v. Wince. Hg # th 
But if a Mortgagee in Fee lends more Money ro Mo r upon the Bond, the Vendee of . 
Heir of the e ſhall redeem without Pa ment ENT Hog Debt; per Ld Somers. Chan. 
Prec. 89. Hill. 1698. Baily v. Robſon. 8. P. decreed accordingly per Ld Macclesfield. Ch. Prec. 
511. Hill. 1518. Coleman v. Wince. | * e | 1 Bu 
| : . it 
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But the Executor of Mortgagor ſhall not redeem without pay ing both Debts, tho* there be no ſpe- 
cial Agreement that the Bond Debt ſhould ſtand ſecured by the Mortgage. 2 Vern. 177. Mich. 1690. 
Anon.. — But if the Executor aliens the Equity of Redemption, his Alienee ſhall redeem on Payment 
of the original Debt only; per Ld Macclesfield. Ch. Prec. 512. Hill. 1718. in Caſe of Coleman v. 
Wince. S. C. & P. Wms's Rep. 776. 777. Hill. 1721. | 
Mortgagor may redeem on Payment of what is due on the Mortgage without Payment of a Debt due 
by ſmple Contract. Fin. R. 379. Tr. 30 Car 2. Newby v. Cooper But where Mortgagor borrozs 
more Money of Mortgagee on Notes, or becomes indebted to him by ſimple Contract Per Cow per C. Ate- 
the Day 8 1 "ys lapſed, he muſt pay the Notes and the ſimple Contract Debt, but not ſubſequent Bond 
Debts. = rec. 421. Mich. 1715. in Caſe of Demandray v. Metcalf G. Equ. R. 105. S. C 
Trin. 1 Geo. 1. 

But if Teſtator being poſſeſſed of a Term mortgages it to A. and becomes alſo indebted by 3 Con- 
tract, and dies, his Executor vringing a Bill to redeem ſhall pay both the Mortgage and the ſimple Con- 
tract; Becauſe the very Equity of Redemption is Aſſets to pay ſimple Contract Debts. But if any 
Creditor of Teſtator brings a Bill to redeem this Mortgage, he ſhall only pay the Mortgage. Wms's Rep. 
-77. Hill. 1721. in Caſe of Coleman v. Winch. 

If A. mortgage Land to B. for 100 J. and A. owes B alſo 1001. by Contract or Bond. A. ſhall be ad- 
mitted to redeem the Mortgage without paying the 1001. by the Contract or Bond, and B. is left to hi, 
Remedy on his Contract or Bond. 12 Mod. 559. Mich. 13 W. 3. in Caſe of Monger v. Kett. 
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15. It is a Rule in Equity, that Mortgagee in Poſſeſſion, who is ſued for 
a Redemption, ſball never be ftript of his Poſſeſſion before Payment, MS. 
Tab. cites 17 Feb. 171y. Brine v. Hartpole. | i 
16, Where Poſſeſſion is got againſt a Mortgagee by Fraud pending a Suit, 1 
it muſt be reſtored before there can be any Redemption. MS. Tab. tit. | 
Mortgage, cites 18 Jan. 1719. Lant v. Criſp. a | | 
17. In the Mortgage was a Covenant that if the Eftate was to be ſold 
the Mortgagee ſhould have the Preemption. But he getting the Counter- 
Part into his Hands after the Mortgagor's Death, and pretending an 
Uneaſineſs at not being paid his Money, and threatning a Forecloſure, 
and not claiming the Preemprion till after the Eſtate was ſold in order to 
raiſe the Money to pay him, he was decreed to reconvey on Payment of 
Principal, Intereſt &c. 9 Mod. 2. Paſch. 8 Geo. Orby v. Trigg. 
18. A Bill was brought by J. S. (who ftood in the Place of the Mort- 
gagor, he being a Bankrupt) to redeem a Mortgage Aſſignment of a Term 
made by A. the Bankrupt ro B. B. the Mortgages inſiſted that he was not 
a Mortgagee, but an abſolute Purchaſor of the Term; whereupon it was 
urged, that B. had zot only. forfeited his own, but ſhould likewiſe pay the 
Plaintiff *s Cofts of this Suit by ſuch his inſiſting on the Mortgage being 
an abſolute Purchaſe. But Parker J. who far for the Ld Chancellor ſaid, 
he thought that would be going too far to make B. pay Coſts, but his 
Opinion was, that B. had torteited his own Coſts; For in the firit Place, 
there was an Indorſement under B's own Hand admitting the Aſſignment 
to be a Mortgage; and in the next Place, there was a Witneſs who tall» 
hed his Anſwer. Bara. Chan. Rep. 30. 33. Franklyn v. Fern. 
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(U) Redemption. At what Time. See (R) 


. NMiguity is a juſt Cauſe to deny Redemption. Chan. Cafes 220. 97 | | I 
Hill. 23 & 24 Car. 2. Roſcarrick v. Barron. —_ 
2. The Heir of a Mortgagee is nor to be relieved after ſeveral Diſmi/- i 
ons and Decrees, unleſs he can prove an extraordinary Value of the Land. | * 
Toth. 169. cites 7 Car. Mitchell v. Chamberlain. e Te ITS: 
3. A Mortgage not being relieved after 20 Nears Forfeiture, and the fy Rule 
Eſtate deſcending to an Heir, who ſells the ſame, was all pleaded, and tor . 
held good. Chan. Rep. 206. 13 Car. 2. Clapham v. Bowyer. eee 
gOOd. Chan. Nep. 200. 13 Car. 2. Pl oer. 20 Years 
; . re e e mould be i- 
violably abided by as it is for the Quiet of Men's Eſtates; and neglecting for ng a Space of Time 
to purſue their Rights, is a Derelifion of the Pledge, and ſhould not be broke into. For it is a paiu ul 
Reaſon to think, Tor Perſons having a Right would purſue it in ſuch a Space of Time, if it was worth 
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while; and by its not being done, as it was their Intereſt to do ſo, (about which Men are very fequ- 


lous) the Natural Deduction is, that they thought it not worth while. But a Cafe may be bY «ar = 
| | ö Cnc. | = 1 
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General Rule; as where the Suppoſal of a Dereliction may be anſwered, as where the Rieht of Re- 
demption is induſtriouſly obſcur d by particular Clauſes, (v1. That the Redemption muſt be <vith bis own Me 
ney, and in his own Life Time &C.) which would be uſeleſs for any other Purpoſes, but to create an Ima. 

ination that he could not do it unleſs with his own Money, and in his Life; per Ld Commiſſioner 
Gilbert. Select Caſes in Chancery in Ld King's Time. 11. Paſch. 11 Geo. 1. 1725. Ord v. Smith, 


* 2 Chan. . A Mortgage is made redeemable during the Life of Mortgagor only, yet 
Caſes 58 8. his Heirs ſhall redeem; per Ld Nottingham C. Vern. 9. Tr. 33 Wn 


C But 
this Decree * Newcomb. v. Bonham. 


was reverſed 7 

by Ld North on the ſpecial Circumſtances. 2 Vern. 232. Paſch. 36 Car. 2. —2 Chan. Caſes 1 ny 
the Caſe of Killington v. Green, cited by Mr. Keck as decreed ſo in 1678. The Reverſal 
affirmed in Parliament. 1& 2 W. & M. 2 Vent. 365. See (R.) pl. 8. 
It a Man borrowed ru of his Brother, and agreed to mortgage Land, and that if he bad no Iſſue 
Male, the Mortgagee ſhould have the Land; Ld North held; that ſuch an Agreement made out by 
Proof might well be decreed in Equity. Vern. 193, 194. Mich. 1683. in Caſe of Howard v. Harris. 


Tr. 21 Car. 5. Fine levied by Mortgagee, and five Years Non-claim will nor bar the 
L don Mortgagor of his Equity of Redemption. Vern. 132. Hill. 1682. Wel- 
+ Afton, den v. Duke of Vork. 05 7 N 4. 


If I led 6. A. in 16 57. convey'd to B. relleemable on Payment of 1000 J. in 1688. 


ny - open and Poſſeſſion is immediately delivered. Redemption was decreed before 
RY" 5 . the Day of Payment in the Proviſo. Vern. 394. Paſch. 1686. Talbot 
viſo to re- v. Braddil. : | | 
deem on Pay- 5 . . | q 
ment of 1121. at tuo Years End, tho' one Side cannot forecloſe till the End of two Years, yet if the 
Mortgagor comes at the End of one Year,.and offers to pay the 1121. he ſhall be admitted to the Re. 


| demption. Arg. Vern. 395. Paſch. 1686. in the Caſe of Talbot v. Braddil. Vern. 183. S. C. 


7. A. mortgaged in 1639. In 1663. his Heir brings a Bill to redeem; 
he dying, the Suit is revived by his Coheirs in 1672. but no Proſecution. 
B. having purchaſed the Equity of Redemption of them, brings a Bill 
| | now (in 1700.) to have the Benefit of the former Decrees. Ld Wright 
| diſmitied the Bill becauſe ot rhe Difficulty of the Account, and the 
| Length of Time; and tho' Infancy may anſwer the Objection in not com- 
| Ac ate, le,, ing to redeem, yer where 76e Trae begins upon the Anceffery it ſhall-run on 
| AG „ againſt his Infant Heir, as in Caſe ot a Fine at Common Law. 2 Vern. 

1 Yo 448. Hill, 1700, St John v. Turner. SAL 
1 8. A Note was given at the Time of the Releaſe of an Equity of Redemp- 
| tion, that the Releaſor ſhould have the Lands reconveyed to him upon Pay- 
ment of what was given tor the Land, within a Near ; ſuch Payment hav- 
ing been neglected for ſeveral Years, there ſhall be no Redemption. MS. 

Tab. cites 10. Feb. 1706. Endſworth v. Griffith. 

9. No Redemption after 40 Years er but on a tated Account for 
turning Intereſt into Principal. MS. Tab. cites 15. January, 1 10. Con- 
Way v. Shrimpton. N 
* Sir Joſeph 10. A. for 800 J. paid by B. granted a Rent-charge of 481. per Ann. upon 
Jekyl cited Condition that if A. ſhould at any Time give Notice to pay in the $00). by 
2 Inſtallments (viz.) 100 l. at the end of every 6 Months, and ſhould purſu- 
drington v. ant to ſuch Notice pay the ſaid Money and Iuteręſt at any Time during 4's 
Jennings Life, then the Grant to be void; there was no Covenant by A. to pay the 
in Ld. Har- Money and the Intereſt of Money at that Time being 87. per Cent. did 
e brug much exceed the Rent-charge, and it was 60 ears ſince the Grant Was 
Court took ade. It was inſiſted that a Mortgage * of Rent is redeemable ar a longer 
iy ſuch a Dif- Diſtance of Time than a Mortgage of Lands, the Income and Outgoings 
i! ference be- of the former being certain, but that of the later uncertain, and conſe- 


( Na ae quently the Account for it the more difficult, that a Mortga £4 never {0 
ent- charge od is redeemable if Intereſt has been paid, and that in this 8 e the Pay- 


and of Land; ment of the Rent was the Payment of Intereſt; but Ld. C. Cowper con- 
and that a ceived that taking it 1 the Rent- charge was not redeemable, and 
Redemption qecreed the Bill ro be difmiſſed with the uſual Coſts, it being only upon 


was allowed 


after a very Bill and Anſwer ; but the Reporter ſays, it was thought that the Jeng» 


Mortgage. 3 


469 


of Lime was the chief Objection to the Redemption. Wms's Rep. 268. very long 

to 273. Mich, 17/14. Floyer v. Lavington. 15 time, he 

11. A Mortgage was redeemable on Michaelmas 1702. or at any ot her ought 80 
Michaelmas Day following; this Mortgage may be redeemed 1000 Years | 

hence, and that without the Aſſiſtance ot a Court of Equity, there being 

no Covenant for Payment q the Money; per Lord Cowper. Ch. Prec. 423. 

Mich. 1715. Howell v. Price. 


that Mort- 
| gagee ſhall 


enter and 


1717. Brine v. Hartpole. 


Vern. 418, Mich. 1686. Orde v. Heming. 


13. Equity will not inlarge the Time for Mortgagor to redeem after 6 
Years acquieſcence under a Forechſure by his own Conſent, eſpecially if there 
have been any Improvements on the Eſtate. MS, Tab. tit. Mortgage cites 
18 January, 1719. Lant v. Criſp. cs 

14. There ſhal! be no Redemption after long Poſſeſſion, Settlements made, 
and Eftate improved. MS. Tab cites 8 April 1720. Courtney v. Langford. 

15. A. in 1679. mortgaged Lands to J. S. for a ſmall Sum of Money by 

an abſolute Conveyance and Defeaſance, but the Redemption was expreſſed 
to be made with A's own Money, and in his Life Time. Soon atter A's Ne- 
ceſſities forced him to go abroad, where he died about 27 Years ſince, and 
his Heirs knew nothing of the Mortgage. In 1702. J. S. deviſed that if the 
Mortgage ſhould be redeemed, the Money ſhould go ſo and ſo. About 16 Years 
after the Will a Bill was filed for Redemption, to which was objected the 
great Length of Time, and that by the ſettled Rules ofthe Court, a Mort- 
gage ſhall not be redeemed after 20 Years. The Maſter of the Rolls held, 
that decreeing a Redemption would be no wrong or hardſhip to the Party; 
For he will have greater Intereſt than the Law now allows, and that the 
not decreeing a Redemption would be eſtabliſhing a very great Impoſiti- 
on, and thoꝰ abſolute Conveyances and Defeaſances were formerly much 
uſed in Mortgages, yet the ſame is left off as dangerous by loſing the De- 
teaſance, which is avoided by being in the ſame Deed ; that the Words in 
the Defeaſance however fettered ſignify nothing, where the Money is to be 
repaid ; For the Borrower being neceſſitated, and fo under rhe Lender's 
Power, the Law makes a benign Conſtruction in his Favour ; but this 
was a Fraud in its Creation, and in ſuch Caſe is redeemable after any Length 
of Time ; For the Words (to be paid with his own Money) were thrown 
in to no other Purpoſe but to make A. imagine it could not be done other- 
wiſe ; whereas any other Perſon's Money was of equal Value. Bur if 
ingly ennſidered diitin&t from the Fraud, there is ſufficient for Redemp- 
tion by the Declaration in the Vill, where he calls it a Mortgage ; and as 
A. by thoſe fettering Clauſes, would have a Right to redeem, ſo will his 
Heir too, who would be equally deceived by them; but here it appears 
that the Heir knew nothing of this Deed, which is ſtill ſtronger, and had 
he known of it, it would have deceived him and led him into an Imagina- 
tion that he could not redeem ; and Lord Commiſhoner Gilbert was ot the 
lame Opinion, and thought this Caſe out of the General Rule of-DerelitFion, 
which ever ſuppoſes previous Knowledge of the Right, it being abſurd ro 
lay a Man relinquithes a Right which he knows nothing ot, nor can it 
be ſuppoſed a Dereliction, or a Right neglected, or e ee by Rea-- 
lon of the great over Value; and a Redemption was decreed. Select 
Caſes in Chan. in Lord King's Time 9. Paſch. 1125. Ord v. Smith. 
16. The Maſter of the Rolls ſaid, he remembered a Caſe about 20 
Years ago where a Redemption was deereed on a Mortgage made in 1642. 
and where there was neither Infancy nor Oufter le Mere, but only the Mort- 
bagee having brought a Bill to forecloſe, — was an Admiſſion, that he con ſide 5 
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12. Where by ſpecial Agreement Profits are to be ſet againſt Intereſt, Whe- If the Mort- 
ther Length of I ime be a Bar to Forecloſe 2 MS. Tab. cites 17 F ebruary gagor agrees 


hold tell he is fatisfy'd, Length of Thne is no Objection to Redemption; and in this Caſe it was 60 Years. 
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Mortgage. 


Caſes in Chan. in Lord King's Time 10. k 
17. A. mortgaged his Chambers in Gray's-Inn to B. in 1687. but con. 
tinued Poſſeſſion till 17100. at which Time an Order of the Bench was made 


ed it as a Mortgage, and ſo the Mortgagor was let in to redeem. Seleg 


to deliver Poſſeſſion to B.— B. entered into Part, but A. continued Poſſe/fion of 


the Reft till 11h08,— A. died leaving the Plaintiff an Infant, and B. then 


being in Poſſeſſion of the Whole. The Infant came of Age in 1114, — 


In 1721. B. being a Bencher got 11 Years added to his Term by the Society. 


In 1126. Plaintiff brought his Bill to redeem, And a Decree was 


made at the Rolls to redeem, and alſo to have the renewed Term con- 


veyed on Payment of the Conſideration Money with Intereſt for the 


foe contin ate plac 7 


E 


Time. In arguing this Caſe before Ld. Chancellor it was admitted, that 


where a Mortgagee is in Poſſeſſion for 20 Years and no Intereſt paid, the 
Mortgagor ſhall not redeem ; but where he is ia Poſſeſſion of any Part, the 
Computation of that Time ſhall never affect him, but only from the Time 
the Thos Was in 8 of the whole, and ſhall be admitted to re- 
deem; and Ld. Chancellor was of the ſame Opinion, and affirmed the De- 
cree, and added, that for Part the Mort gagor may redeem, as being in 
Poſſeſſion, and as he cannot do that ſeparately, he ſhall redeem the whole. 
That in this Caſe A. was in Poſſeſſion till 1708. and that from 1708. to 


1714. the Plaintiff was an Infant, and fo that Time is accounted for, and” 
that from 1714. to this Time (viz. 1726.) it does not amount to 20 Years, 


Select Caſes in Chan. in Ld. King's Time 55. Trin. 11 Geo. 1. Rake- 
ſtraw v. Brewer. I / 2 + ZH 5H #700: SH 

18. A Decree of Forecloſure is not to be ſet aſide after 20 Years for Matter 
of Form only; upon a Demurrer to a Bill of Review. MS. Tab. cites 12 


February 17127. Jones v. Kendrick. 6 


19. A. ſeiſed in Right of MH. his Wife mortgaged the Eſtate in 1692. for 
585 J. to F. C. and covenanted on or before Eaſter Term then next to levy a 
Fine for ſecuring * Es Title; But the Fine was not levied till Trin. Term.— 
J. S. affgned to 7. for a valuable Conſideration. In Auguit 1695. A. and 
M. by Deed, in Conſideration of about 10 l. releaſed to T. the Equity of Re- 
demption, the Eſtate being then but gol. a Year, and therein covenanted 


that the Fine levied as aforeſaid ſhould be for corroborating this Deed. T. 


entred and expended large Sums of Money, ſo that it was improved from 
o J. to 561. a Near. —In 1718. A. died —And in 1127. M. died, —In 1735. 
Ws Heir conveyed all his Tatereſt to F. for 817. Ld. C. Hardwicke ſaid, he 
thought there was no Ground tor Relief; that the Purchaſe was after ſo 
great length of Time from W the Mortgage, and then from one who 
never had been in Poſſeſſion, and whoſe Anceſtors had not for a 


number of Years.; that he inclined to think in Point of Law, that the Fine, 


not being levied by the Time covenanted, could not Operate to ftrengthen | 


the Mortgage Deed, but that to ſtrengthen the Deed of 1695. it well might, 
and that that ſubſequent Deed might well declare the Uſes of that Fine; 


and if ſo the Defendant was a Purchaſor of the Inheritance; bur ſaid he 


would not determine the preſent Quſtion merely on this Point of Law, 
bur upon the whole Circumſtances of the Caſe. Suppoſe the Defendant 
was only the Repreſentative of a Mortgagee, there were ſtrong Objections 
againſt rhe Plaintiff's being allowed to redeem him after ſo great a length 
of Time; beſides his Lordſhip thought the 8x /. Conſideration Money was 
not ſufficiently proved to have been paid, and diſmiſſed the Bill with Colts. 
Barn. Chan. Rep. 187). Mich. 1740. Fleetwood v. 'Templeman. | 
20. On a Decree of Forecloſure 6 Months Time was allowed for redeeming 45 


| uſual ; towards the Expiration of the 6 Months the Mortgagor got an Order 


for 6 Months more; and afterwards got another for 6 Months more, but part of 
the Order was that he fign the Regiſters Book not to as any furt ber Enlarge- 


ment; but tho he had ſigned the Book according to the Order, yet he 
moved for 6 Months more, and chiefly upon this Circumſtance, that rhe E. 


ſtate was of greater Value than the Incumbrance upon it amounted to; and 


Ld. C. Hard wicke upon that Circumſtance thought it reaſonable, bur 


made 


Mortgage. 

made it part of his Order, that this laſt Time ſhould be peremptory. 
Barn. Chan. Rep. 221. Mich. 1140. Anon. | 

21. A Decree of Forecloſure having been made, and the 6 Month's 7ime 
for redeeming being expired according to the Computation of Lunary Months, 
it was moved, that Defendant ſtand abſolutely torecloſed ; butLd. C. Hard- 
wicke was of Opinion, that the Computation in this Caſe ought to be ac- 
cording to the Kalendar, and not according to Lunary 8 and ac- 


cordingly granted further Time for Payment. Barn. Chan. ep. 324. 
Hill. 1740. Anon. = k 


— — 


(U. 2) Redemption. How. In Caſes of Ejectment &c. 
By 7 Geo. 2. cap. 20. | 


1. 7 Ceo. 2. Y,"NACTS that, in all Actions at Law relating to Mort- 
cap. 20. F. I, gages, or Monies ſecured by Mortgage, whether on colla- 
teral Bonds, or in Ejedtment, if there is no Suit in Equity to forecloſe, the 
Tender of principal Intereſt and Cofts by the Perſon having Right to redeem 
pending ſuch Action, and upon refuſal to accept, the bringing the ſame into 
Court ſpall be deemed a Satisfaction, and the Court may compel the Mort- 
gager at 4» Mortgagor's Cofts to aſſign Sc. the Preniſſes as Mortgapor Sc. 
all direct. "x | | . 

fp S. 2. Where Bills are filed to compel Payment of the Monies due on ſuch 
Mortgage, together with Money due on any Incumbrance, or Specialty 
charged or Chargeable on the Equity 2 Redemption thereof, and for not 
Payment to forecloſe, the Court on Defendant's Requeſt (having Right to re- 
deem and admitting the Plaintiff *s Right) may proceed to a Decree at any 
Time before a regular Hearing, and all Parties ſhall be bound thereby as if the 
Cauſe had been regularly heard. | | Ea Nel, 

S. 3. Provided not to extend to Caſes where the Party againſt whom a Re- 
demption is prayed, fhall by Writing (to be delivered to the Plaintiff”s At- 
torney Ec. before the bringing in the Money into ſuch Court at Lau) 92 
either that the Party praying it has no Right to redeem, or that the Premiſſes 
are chargeable with other principal ums than appear on the Mortgage, or 
ſhall be admitted on the other fide, nor to Caſes where the Right of Redemption 
to the Premiſſes is controverted by, or between, different Defendants in the ſame 
Cauſe or Suit, nor ſhall be any Prejudice to any ſubſequent Mortgagee &c. or 
Incumbrancer. | N Os oe 42 
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(U. 3) Equity of Redemption. Diſpoſable How &c. 
I. HO! a Precedent voluntary Conveyance is fraudulent as to a Mort- N Ch. R. 
gage ſubſequent & Pro. Tanto, yer it will paſs the Equity of 101. S. C. 
Redemption. Chan. Caſes 59. Mich. 16 Car. 2. Rand v. Cartwright. 
2. An Equity of Redemption is not intailable within the Statute De 
Donis &c. Arg. Chan. Caſes 219. Hill. 23 & 24 Car. 2. in the Caſe of 
Roſcarrick v. Barton. 31 1 
3. Equity of Redemption is deviſalle after Forfeiture; But whether as 
Land, fo that there muſt be 3 Witneſs to the Will, Non Conſtat, tho it 
was the Point in Diſpure. 2 Chan. Caſes 8. Mich. 31 Car. 2. Anon. 
4. Equity of Redemption is within the Proviſion of 11 H. J. 20. per 


Wright K. 2 Vern. 489. Hill. 1704. in the Caſe of Clifton v. Jackſon. 
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(W) Account. In what Caſes Mortgagee ſhall Account for 


the Profits. 
13 Car. 2. 1. Orgagee after Forfeiture gn without the Mortgagor's join. 
ys 7 "4M ing therein, and is decreed to account tor the whole Time, 


(without the Aſſignee's being Party) and to convey free from Incumbran. 
ces done by him or his Athgnee &c. Chan. Caſes 3. Trin. 12 Car. 2. 
Venables v. Foyle. 

2. A. Mortgagee of an Eſtate for Life ſhall account for no more than 
the Eſtate had been worth to have been fold at firſt, rhe Mortgage being 
more than 20 Years old; Decreed in Chancery by Ld. Keeper with the 
Aſſiſtance of Vaughan and Hales. Bur on Appeal to Parliament ordered 
otherwiſe. Chan. Caſes 109. Trin. 20 Car. 2. Morley v. Elwes. 

N. Ch. R. 3. Wife of Mortgagee recovered Dower, and it was paid, the Sheriff hay. 
70. S. C. ay ing ſet it out; this thall not go towards the Diſcharge of the Mortgage, 


; d . - . 
22 rho? the Heir of the Mortgagor did not prevent her Dower ; And it was 


not go to- {aid that the Heir of the Mortgagor might recover it of the Dowereſs; 


wards Satis- Bur Quære whether the Statute bars it or not? But Note in this Caſe ſhe 


l was a Party to the Bull, but not brought to Hearing. 1673. 3 Ch. R. 82. 


24 Car, Smith v. Hanbury. _ * ; ; 
GOT RT 4. Baron makes a Jointure of an Equity of Redemption and becomes 


Bankrupt, the Aſignees of Commiſſioners of Bankruptcy ſtate Accounts with 


Mortgagee. It the Fointreſs will be relieved againſt the Account, the muſt 
in her Bill aſſign particular Errors. Per Ld. North. Trin. 1683. Vern. 179. 
Knight v. Bampfield & al. at 


lefferies C. F. A. in 1657. conveys to B. ſubject ro Redemption on Payment Lg 3800. 
onvey- 


8 in 1688. and Poſſeſſion is immediately delivered. At the Time of 


ſhould re. ance the Eſtate was but 15 J. per Ann. but by the Deceaſe of 2 old Lives 
deem, but became 45 J. and a Rent was reſerved of 5 5. per Ann. on the Conveyance, 
propoſed that yhich was conſtantly paid by B. Ld. North decreed a Redemption betore 


whereas the . . 
Maſter had the Day of Payment in the Proviſo, and an Account of the Profits. Trin. 


reported B. 1683. Vern. 183. Talbot v. Braddil. 
to be 60]. | | | 
over-paid and B. had ſince that received 2 Years Profits, the Plaintiff ſhould waive the Benefit of the 


Account, and B forthwith deliver Poſſeſſion and gave B. a Week to conſider it. Paſch. 1686. Vern. 
395. Talbott v. Braddil. | 


So where 6. When Mortgagee had recovered in EjefFment, and in Combination 
| 3 with the Tenant in Poſſeſſion refuſed to enter, he ſall anſwer for the Pro- 


Bankrupt and firs, unleſs he rakes out Execution before the End of the 'Term. Per Ld. 
Mortgagee North. Mich, 1684. Vern. 258. Duke of Bucks v. Gayer. 


refuſes to 
enter, and permits the Bankrupt to continue in Poſſeſſion and to fence againſt the Aſſignees with this 
Morag on an Ejectment brought by them, Mortgagee ſhall ſtand charged with the Profits frem the 
the Ejectment. Mich. 1684. Vern. 267. Cad v. Tanner. So where he enters, and 
ſo prevents the Entry of ſubſequent Incumbrancers, and yet permits Mortgagor to take the Profits, he ſhall 
be charged for all the Profits he might have received after his Entry. Mich. 1684. Per Ld. North. Vern. 
270. Coppring v. Cooke. And e v. Knight & al. Mich. 1691. Ch, Prec. 30. Bentham v. 
Haincourt. But in the Common Caſe of a Mortgagee's ſuffering Mortgagor to continue Poſſeſſion 
and receive the Rents, he may at any Time after forecloſe, and the — received by the Mortgagor 


ſhall not go in Part of Satisfaction, tho* other Incumbrances are behind it. Paſch. 1722. Per Ld. Mac- 
clesfield. Ch. Prec. 587. . i | 


7. Lands were extended in 1 ar. 1. and held in Extent, and a Bill to Re- 
deem, and being not redeemed the Bill was diſmiſſed 16 Car. 1. He that had 
the Extent by Virtue of the ſaid Diſmiſhon ſold the Premiſſes to the De- 


fendant, but the Plaintiff having ſince bought the Equity of Redemption 


ſeeks a Redemption; This Court, not withitanding the Diſmiſſion and 


Length of Time, ordered an Account from the Time of Purchaſe, but the 


Proſits to go againſt the Intereſt to that Time. 2 Jac. 2. 2 Ch. R. 392. 
Cloberry v. Lymonds. | . 


— a 2. 


Mortgage. 4578 
g. A. conveys Land to B. who is put into Poſſeiſion The Deed Was. abſo- In Car - 
Jute, but there was an Agreement that F A. pays the Money in 10 Tears Welch Mort- 
B. ſhall re-condey; The Profits appearing to be much more than the In- Cages, the 


tereſt, upon a Bill by the Heir to redeem, it was decreed that B. account for Matter of 
7 4 | ; | | the Rolls 
che Profits, and not be permitted to ſer the Profits againſt the Intereſt. thought if 


„ 


Mich. 1687. Vern. 476. Fulthorp v. Foſter. the Value 


| . was exceſhve 
the Court would decree an Account, notwithſtanding the Agreement to retain the Profits in lieu of the 


[ntereft. Vern. 477. in Caſe of Fulthorp v. Foſter, 


9. A. borrows 200 J. of B. and ſurrenders a Copyhold of Inheritance to 
be void on Payment of 200 J. and Intereſt in April following ; A. gives 
Bond to B. at the ſame Time that if the 200 J. and Intereſt ſhould not be paid 
at the Day, then if B. ſhould pay to A. &c. 18 l. more within 10 Days after 
in full for the Purchaſe of the Premiſſes, the Bond ſhould be void, &c. A. 
died betore the Mortgage was forfeited. The 200 J. was not paid at the 
Day. B. pays the 78 J. the Day after to A's Adminiſtrator. This was no 
ablolute Purchaſe, and ordered the whole 278 J. to be Repaid with Coſts 
ditcounting the Meſne Profits. Mich. 1687. Vern. 488. Willet v. Winnel. 
10. Tho' Mortgagor is forecloſed by Decree ſigned and Inrolled, and an 
/:count is taken in the Suit where ſuch Decree was obtained, it will not 
bind the ſubſequent Incumbrancers that come to redeem the Mortgagee. 
Trin. 1510. 2 Vern. 663. Morrer & al. v. Weſtern, | 
11. A. and B. his Son in 1654 mortgaged a Houſe in O. by way of Feoff< 
ment for 200 J. to J. S.——A, died leaving B. his Heir. B. died leaving C. 
a Feme his Heir. C. intermarried with F. N ——In 1684. F. NM. took an 
Aſſignment of the Morrgage in the Name of H. N. in Truit for himſelf, 
and laid out great Sums of Money in Improvements.- In 1103. F. N. 
mortgaged the Premiſſes to E. his Siſter, in Conſideration of 400 J. by her 
paid, tor 500 Years to ſecure 3o/. a Year Annuity to her for her Life, and 
after her deceaſe to ſecure 400 J. to ſuch Children or Grand-children of 
J. N. as E. by Will or otherwiſe ſhould appoint. —lIn 1707. F. NM. hav- 
ing 2 Daughters, the youngeſt whereof had D. a Son, by Will deviſed to 
his Grandion DB. and his Heirs all his Freehold Meſuages and Garden 
Grounds in O.—J. N. had no other Lands in O. but the Houſe above- 
mentioned. F. V. died and C. ſurvived, and after C. died. 'The Eldeſt 
Daughter and her Husband brought a Bill againſt H. N. and D. and the 
other Daughrer (her Siſter) and her Husband and their Son an Intant for 
a Redemption of a Moiety of the Premiſſes, inſiſting that J. N. had only 
a redeemable Intereſt, and no Power to give the Inheritance. Upon hear- 
ing the Cauſe 11 May 1715. the Court declared that the Plaintiffs had a 
Right to redeem a Moiety, and that F. M Hut Entry ought to be loo d 
upon as in Rig ht of his Wife who had the Equity of Redemption, and that 
he ſo continued in Poſſeſſion till he took the Argument of 7. S's Mortgage 
in the Name of H. N. in Truſt for himſelt, and oh ol during that 
Time the Rents and Profits were no otherwiſe to be accounted for than to keep 
down the Interęſt of that Mortgage, but that nothing was to be allowed for 
Repairs, or laſting Improvements during that Time; And it was reſerr'd 
to a Maſter to take an Account of what Money was laid out in Re- 
pairs and laſting Improvements after the Aſſignment of that Mortgage, and 
that J. N. ſhould bear one 3d as he had the Benefit of the Eſtate tor Lite, 
bur for the other two zds. he was to compute Intereſt at the Rate of 60. 
per Cent. from the Time of the Money ſo laid out; and from J. N's Death 
to compute Intereſt for the Principal Money due on that Mortgage, and 
take an Account of the whole Profits of the Premiſſes, and if it appear 
that the Money laid out upon Improvements together with the Intereſt 
of the Money were unpaid, and that the Mortgage- money and Intereſt 
were likewiſe unpaid, chen D. and his Father ſhould refund a Moiety ot 
the Overplus to rhe Plaintiffs, and that a Moiety of the Premiſes be aſ- 
ligned to the Plaintiffſs.— On Rehearing, _ Court directed that , 


— 1 


am NMortage 


154 


be added to the former Order, that if D. was overpaid a Moiety of what 
was due for Principal and Intereſt on the Mortgage he ſhould refund the 
Overplus, and that the Allowance for Repairs be Fw out of the Ord 
and the Reſt of the Decree be confirmed. Barn. Chan. Rep. 457. cites 11 
May 1411. Clarke v. Abbor. | „ 


— — — * — hg _— 


(X) Allowances to Mortgagee. 
1. JN ſome Caſes the Court of Chancery will relieve where the Mort 


Lager 
will ſuddenly beſtow unxeceſſary Cots upon the mortgaged Land 
on purpoſe to clog the Lands to prevent x by tv Redempitod. Toth 
231. cites 15 Car. Bacon v. Bacon, 

2. Voluntary Conveyance was made to A. with Power of Revocation on 
Tender of 1 Shilling. The Zender was made but not at the Place appointed 
Afterwards the Grantor makes a Mortgage to B. of the ſame Lands for 
o l., and after that an abſolute Aſſignment for 5501. more paid to the 
Grantor ; the Grantee laid out Money in Repairs and Building. It was 
decreed that A. ſhould redeem paying all the D:isburſements y JG and 
Repairs and B. to Account for a wilful Spoiles and Naſts done, but if A. 
failed of Payment then B. to enjoy againſt A. and all Claiming under him. 
This Decree was affirmed: Fin. R. 38. Mich. 25 Car. 2. Thorne v. New- 
3. An after Mortgagee of a Ship and who had got the Poſſeſſion of her 

was decreed to be poſtponed to the firſt Mortgagee as to his Debt, but as 
to Money laid out in preſerving the oy by Calking, Pitching, Oker &c. 
it was ordered to be paid in the firſt Place out of the Monies ariſing by 
Sale of the Ship. Fin. R. 206. Paſch. 27 Car. 2. Degelder v. Depeiſter. 
4. Lafting Improvements ſhall be allowed, tho' made pending the Suit. 
_ Vern. 487). Mich. 168. Walley v. Whaley. 

5. Charges at Law in defending a Suit againſt the Heir of the Mort- 
gagor, who ſet up an Entail, was allowed, and not only as the Coſts were 
taxed, but the whole Charge the Mortgagee was at; and allo his Charge 
of Adminiſtration as principal Creditor. 2 Vern. 536. Hill. 11705. Ramſden 
v. Langley. 


— * 0 


(X. 2) Allowances 20 Mortgagor his Executors &c. tho 
ETSY Redemption denied. 2 


1. BR Ein was denied to an Executor of a Mortgagor, becauſe of 
_ of Time; but becauſe there were ſome Lives expired ſince the 
Mortgage, ſo that the Eſtate was of better Value than when firſt Mort- 


age „the Court ordered the Mortgagee to allow ſome Money for the fame. 
J. Ch. R. 34. Gird v. Toogood. 


- ＋ jo 
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(X. 3) Intereſt upon Intereſt,” or how much. 


*2Ch.R. 1. INtereſt was moderated on Account of the Badneſs of the Times be- 
86. 24 Car. 2. tween 1642. and 1648. 3 Ch. R. 79. Hill. 1672. *orter v. Hub 
SRO 8 bard ; cites Manſell v. Jenkins, 21 Car. Maſter of the Rolls, Lord 
WWberdy Cobham v. Lord Roſs. 15 Car. 2. Lord Chancellor and Maſter of 
a general and the Rolls; Lord Cornwallis and Miller 1668. Earl of Derby's Caſe 
National Ca- where Intereſt was quite taken away. . e 

5 made out of Lands aſſigned for Payment of Intereſt, it ought not to run om during the Time of 
ſach Calamity. MS. Tab. cites 25 June 1715. Baſil v. Acheſon. 2. Where 


— 


— — — rn 
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2. Where a Mortgage is forfeited the Mortgagee ſhall have Intereft for Intereſt due 
his Intereſt ; per Ld. Keeper. And Note, it was always a Rule that, the t the Lüme 


Mortgagee aſtigning, the Afiguee ſhould have Intereſt for the Intereſt hen wa 5 
due and never was contradicted but in Potter and Pobert's Caſe in gage ſhall 

rime of Lord 7 6 7 970 Chan. Caſes 258. Hill. 26 & 27 Car. per Ld. not carry Iu- 
Finch. Chamberlain v. Chamberlain. tereſt. MS. 


1 | © ue?! | 25 February 1717. Everard v. Afton. 
There being a Deed to let Mortgages into Hier, and inlarge the Time of Redemption, wherein was men- 
e 


tioned what was due for Principal and Intereſt, the Queſtion was, whether the Intereſt then due ſhould 
carry Intereſt ? it ſhall not there being no expreſs Agreement, that ſuch Intereſt ſhould carry Intereſt and 
the whole Sum being mentioned for another Purpoſe. MS. Tab. tit. Intereſt, cites 13 ſanuary 1719. 


plunket v. Macartney. Tamen Quere, for there is another Reaſon given which might be the Cauſe 
of affirming the Decree. Ibid. | | 


z. Where there is a great Arrear of Intereſt due on a Mortgage there 
ſhall be allowed Intereſt tor the Intereſt reſerved in the Body ot the Deed; 
per Lord Keeper. Vern. 194. Mich. 1683. Howard v. Harris. 

4. Intereſt thall be upon Intereſt where it is a fated Sam. 2 Chan. Rep. 
236. 36 Car. 2. Bradbury v. Duke of Bucks. 1 

5. Intereſt Prior to an Act of Parliament of Reduction, ſhall continue 2 Vern. 78. 
the ſame till ſach Time as the Mortagee entered on the Land. 2 Vern, J dn, 1655. 
42. Paſch. 1688. Walker v. Penry. ee e e 


former De- 
cree con- 
firmed ; per Jeffries C——But Trin. 1690. je Rawlinſon and Hutchins contra Trevor Commiſſion- 
ers held that the Act of 12 Car. 2. 13. had a Retroſpect as to the Intereſt fo that what was received over 


and above the 61. per Cent. ſhould ſink ſo much of the Principal. 2 Vern. 145. Trin. 1690. Walter 
v. Penry. But if the Principal and Intereſt were over paid then the Parties muſt ſhake Hands. Ch. 
Prec. 50. Mich. 1692. S. C. —Mortgagee entered before the Act of 12 Car. 2. the Plaintiff ſhall 

$1. per Cent. only to the Time of the Act, andtho? the Profits could not anſwer the! 


| | . yet the Ar- 
rears cannot carry Intereſt but the Cot an Charges ſhall. Ch. Prec. t 16. Trin. 1700. Proctor v. Cooper. 


6. J. S. mortgaged his Eſtare to the Plaintiff, and died leaving the 
Defendant his Daughter and Heir who was an Infant, and had nothing to 
ſubſiſt on but the Rents of the Mortgaged Eſtate; and the Intereſt being 
ſuffered to run in Arrear 3 Years and a half, the Plaintiff grew uneaſy at 
it, and threatned to enter on the Eſtate, unleſs his Intereſt might be made 
principal; upon which the Defendant's Mother, with the Privity of her 
neareſt Relations, ſtared the Account, and the Defendant her felt (who 
was then near of Age) figned it; and the Account being admitted ro be 
fair, it was held by my Lord Chancellor, that tho regularly Interett thall 
not carry Intereſt, yet that in ſome Caſes and upon ſome Circumſtances, it 
would be injuſtice it Intereſt ſhould not be made Principal; and the 
rather in this Caſe, becauſe it was for the Infant's Benefit, who without 
this Agreement would have been deſtitute of Subſiſtence; deereed; Abr. 
Equ. Caſes 287. Paſch. 1699. Earl of Cheſterfield v. Lady Cromwell. 
And affirmed by my Lord Keeper Wright Mich. 1701. 

J. A Provifo that future Interęſt if not paid ſhall be taken as Principal and 
bear Intereſt is void, but if Intereſt be firſt grows due then an Agreement 
concerning it may make it Principal. 2 Salk. 449. 1767. Lord Oſſulton 
v. Ld. Yarmouth in Canc. . 4. 

Ae, 2A. 3.30: 2: Herr AJle 


= "RRM. 


— — 


— 
SO "IA 


(Y) Forecloſure. In what Caſes, and of what, &c. 


3 EVISEE of a Mortgage of a Dry Reverſion, brought a Bill againſt 

the Heir of a Mortgagor to forecloſe ; Decreed that the Heir of 
the Mortgagor ſhall pay the Morrgage Money with Damages, or the 
Lands-decreed to the Plaimiff to be fold fer Satisfaction of his Debt. 
Chan. Rep. 32. 4 Car. 1. How v. Vigues R 


2. Where 


| 4760 Mortgage. 


2. Where a Decree is to forecloſe, the Money not being paid, the Court 
in Caſes ot inevitable Neceſſity will in/arge the Time, tho the Decree be 
ſigned and inrolled. Chan. Caſes 64. Hill 16 & 1) Car. 2. Cocker v. 
Bevis. | | 
3. In a Bill to forecloſe rhe Heir ſet forth a Title in his Examination hut 
the Court would not admit the Mortgagee to debate it on this Bill on 

which the Court can only take away the Equity of Redemption and leave 
the Plaintiff to ſuch Title as he has, but not amend it; and this was che 
true and ancient Courſe, tho' of late ſometimes the contrary has been done 
and Ld. Finch. agreed thereto and diſcharged the Contempt of the Heir for 
not giving Poſſeſſion according to former Orders. 2 Chan. Cates 244. Trin. 
30 Car. 2. Anon. ell . | 

4. A Mortgage was made redeemable during the Life of Mortgagor, it was 
held by Ld Nottingham, that notwichſtanding this, t he Morrgagee might 
have compelled him to redeem, or have torecloſed him, Vern. 8. Trin. 
1681. Newcomb v. Bonham. 

5. An Aanuity with a Clauſe of Diſtreſs and a Nomine Pœnæ was 
granted out of Lands, and made redeemable on Payment of 2001, It was 
decreed by Ld Nottingham, Ex Parte, that the Grantor be torecloſed 
even of the Land it ſelf, Bur, per Ld North, he can only be torecloſed 
of the Annuity ; fo that he ſhall nor redeem that, but the Nomine Pœnæ 
ſhall run upon him, and ſo reverſed the Decree. Vern. 209. Mich. 1683. 
Carntew v. Arſcotrt. 

6. There being an 2 in the Caſe he cannot be forecloſed without 
a Day to ſhew Cauſe after he comes of Age; bur the proper Way in ſuch 

. Caſe is, to decree the Lands to be fold to pay the Debts, and that will 

bind the Infant; per Ld North. Vern. 295. Hill. 1684. Booth v. Rich. 

But accord- 7. There is a Difference between Mortgages of Exchequer- Annuities and 

ing to the Common Stock, the Value of which depends upon Imagination, rather 

Caſe of than real Value; but Annuities are a certain Security, and carry a con- 

DP Scott ſtant Intereſt, and are to be conſidered as Mortgages of Lands, and cannot 

14 Novemb. be fold after Forfeiture without Forecloſure. But Decree was reverſed. 
1714. Annu- MS. Tab. cites 1714. Wilſon v. Tooker. 


ities mort- 


gaged are irredeemable after Forfeiture, unleſs there be an expreſs Agreement, that the Mortgage may ſell 
after Forfeiture Ibid. | | : | 


See 2 Wms's $8, Chambers in Gray s-Iun were mortgaged by A. to B. It ſeems that 
* 511. this Court after Refuſal of the Benchers of the Society to determine the 
Diſpute as to this Mortgage, or in Caſe they conſent that the Parties go 
to Law, in either of thoſe Caſes, the Court will decree a Forecloſure. 
See Select Caſes in Chan. in Ld King's Time, 55, 56. Trin. 11 Geo. 1: 
Rakeſtraw v. Brewer. 5 


(Z) Forecloſure. Opened in what Caſes. 


A Decree of I. Fter a Forecloſure, the Mortgagee by Will diſpoſes of the Money 0 
Forecloſure the Mortgage. Upon this Admiſſion in the Will a Bill was brought 


os _ 33 to open the Forecloſure. The Court took Time to conſider of it, and 
Oe n a 


Fray; 466 after the Parties agreed. Cired by the Maſter of the Rolls Ld Commiſ- 4 
where there ſioner. Select Caſes in Chan. in Ld King's Time. 10. as in the Cafe 1fſ 
has been Stuckville v. Dolben. | _— 
building upon | | : 

the Eſtate and Settlements ; nor ſhall the Mortgagee's calling it a Debt in his Will alter the Nature of 1t. 
MS. Tab. cites 9 Jan. 1705. Took v. Biſhop of Ely. 


2. But a Decree of Forecloſure was opened after 16 Years the Equity f | j 
Redemption being worth much more than what would be due upon Account } Y 
ads 


. : ” " AE” 
od. — 


Mortgage. 


and Mortgagor having been e : and an Account was ordered to be 
taken of what was due for Principal, Intereſt, and Cofts, and Liberty 
1 to redeem. MS. Tab. tit. Mortgage, - cites 17 April, 1724. Burgh 
v. Langton. | | fl 

3. Ine has a Decree of Forecloſure, tho that Decree he /jon'd 
and inrolled ; yet if he after brings an Action of Debt on the Bond given at 
the ſame Time for Payment of the Money and Performance of the Covenants 
in the Mortgage Deed, ſuch Action opens again the Forecloſure, and lets 
in the Equity of Re * of the Mortgagor. Abr. Equ. Caſes 317 
Tr. 1729. Daſhwood v. Blythway. 


—_—_——— 
—_— 


(A. a) Forecloſure. By 4 & 5 M. & M. 16. 
1. 48 5 N. A. 1 "Nats that IF any Perſons ſhall borrow any Money, This Statute 


cap. 16. F. 2 or for any other valuable Conſideration for the Pay- 3 on- 
ment thereof ſhall acknowledge or ſuffer to be entered againſt them a Fudg- x 165 nary 


ment Statute or Recognizance, and ſhall afterwards borrow any other Sum of Mortgages 
any other Perſons, or for other valuable Confraderation, and for Payment or for the Trou- 
Diſcharge thereof ſhall mortgage Lands to the ſecond or other Lender or Len- ble, Hazard, 


i ; „53 „and Charge 
ders, or to any other Perſons in Truſt for him or them, and ſhall not give No- they ary 


ice to the Mortgagee of ſuch Fudgment, Statute, or Recognizance, in Writing be put to, 


before the Execution of 9 Mortgage, unleſs the Mortgagor or his Heirs and not to 
upon Notice given to the 
more Witneſſes of ſuch former 


or ill Prac- 
tice in ob- 


ny rare Sc. ſhall in Writing within fix 


Mont hs pay off” and Diſcharge the ſame, and tauſe the ſame to be vacated by raining an 


Record, ſuch 4, fall have no Benefit in Equity or elſewhere for Re- Aſſignment 
demption of the Lands mortgaged. | of a Mort- 
| | A . | age, or in 
becoming a Purchaſor, and therefore concerns not this Equity, where a Man was im id Son in the 
Mortgage it ſelf; As by giving great Præmiums, and cheated in the Payments &c. 2 Vern. 591. 
Mich. 1707. Stafford & al. v. Selby. | | 


S. 3. If any Perſon who ſhall mortgage Lands for Security of Money due, If ore Lands 
or for other valuable Con/ideration, and ſhall again mortgage the ſame Lands are #erted 


in the ſecond 


70 any other Perſon for valuable Conſideration (the former Mortgage being in 14,40, 
Force) ſhall not diſcover to the ſecond Mortgagee the former Mortgage under than in the 
his Hand, the Mortgagor ſhall have no Equity of Redemption againff the ſe- firſt, that 


ſeems to he 
cond Mortgagee. Caſus Om iſſus 


out of this Statute. This | Law is to be taten with ſome Striftneſs ; but the adding one or two Acres 
ſhall not exempt it out of the Statute, but be looked upon as a Contrivance to evade the Statute; per 
Lord Cowper. 2 Vern. 590. Mich. 1707. Stafford & al. v. Selby. 


S. 4. F there be more than one Mortgage at the ſame Time of the ſame 
Lands, the laſt, or under Mortgagees 8 have Power to redeem any former 
Mortgages. 5 n | | $5. WT TT 013930-7 Ly C 

S. 5. Nothing in this At ſhall bar any Widow of any Mortgagor from her 
Dower, who did not legally join with her Husband in ſuch Mortgage, or ot her- 
wiſe lawfully bar hel- fi from her Dower. „ OP DET HORS wt 


- 


* 
” 


2. It a Mortgage becomes irredeemable by the Statate, and is afſiened our to If a ſubſe 


another in Conſideration of what was really due thereon tor Principal, 7% th ah 
lntereſt, and Coſts, yet it remains irredeemable in the Hands of ſuch Af- 5777 ſuch. 
lignee, and ſuch A/ignee may take Advantage of the Starute againſt clan- for cloſing 

deſtine Mortgages; per Ld-Cowper. 2 Vern. 590. Mich. 1707. Stafford Mortgape, 


he ſhould 
& al. v. Selby. have. held the 


Eſtate irredeemable ; Per Ld Cowper. 2 Vern. 590. Mich. 1707. Stafford & al. v. Selby. 
3. A Deed of yuſt was for payment of Debts, and ſecuring Pertions to Bro- | 


thers and Siſters, and aftarwards a Morteage; the Mortgagee might have F 


elle under Hand and Seal atteſted by two or coveraFraud 
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"Mortmain, | 
_- the Advantage of the At of Parlighnent, Notice not op iven 0! of 


all che prior Incumbrances ; per Ld Cowper. 2 Vern. 590 
8 & al. v. yy * * 9 4209. 
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B. a) * Mortgagee relieved or not againſt Nr. 


Jes 


Y a Marriage Settlement A. "and M. bis Wife were Tenants for * 65 
Remainder to their firſt Oc. Sons ſucceſſively in Tail Male; Aſter a 

Son and ſeveral other Children were born A. and MH. by 9 Leaſe and Releaſe and 
Fine make a Mortgage to J. S. This is a Forfciture, no Relief for ]. 
S. and fo he loſt all his Money; per Ld Macclesfield. Cm. Prec. 591. 
—=_ 1722. Lady Whetſtone <4 Sainsbury. 


* 
— ö 5 = w 4 — * - » nn 


* a) Pleadings. In Law and Equity relating to Lands 
mortgaged. 


IN Pleading g, it is ſufficient to ſay, Quod Clauſum prediF. predifts 

tempore Confection ſcript. Obi fad 5 pres um fuit præd A. B. &c. 

= ſaying how it was mortgaged. Reg. Plac. 187). cap. 5. cites 3 
ro. 899. 

2. Poſt Non under 4a Decree of Forecloſure inrolled is a good Plea, Ms. 

Tab. tit. Mortgage, cites 1713. W hichals v. Shorr. 


[ For more of Mortgage in General, See F raud, Incumbrances 3 
and other proper r Titles. ] = 
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+ The true a 155 Ag | 
| | — — —ü—d—— WE — ä CE COTE 
Cauſe of the 55 


Name and 

the Meaning IT 
ont 4; Jlliam the Conqueror demandf the au 

— „ W ſelf conquered the Realm b 8 

zbe Effects as Danes could not do by many ; Frederick the E Abbat 

2 1 that the Realon was, becauſe now the Land which was 

&c. ſo as the = 1. — and for the 7 7 of Poly Potaries; 

Lands were which the C onqueror ſaid, That if the Clergy be ſo ſtrong chat 
laid ro come Jgalm is infeebled of Wen for the War, and ſiibject by it to Forelfr 

1:4 2: to Invaſion, he would ald it. And therefore he took away many of th 


the Lords ;for Revenues of the ſaid Abbot, and of others alſo. Speed. 4: 8h. i 
that ie- 4 
| mala Mortmain they Joſt wholly their Eſcheats, and in Effect their Knight -Service for the De- 

fence of the Realm, Wards, Marriages, Reliefs, and the like, and therefore was Called a Dead Hand; WM 
for that a Dead Hand yieldeth no Service. Co. Litr. 2. nl | 


There „() + Mortmain. 


SALA [2]In the time of the ane it was not x lawful to abe Poſſeſſions to 
Fol. 129. * an Abbey without the King's Licence; For Anno Domini — * nf 
Humer 


* 1 F 
n 


* 


- is = "9 * ao. tons” it” ated « hb 044 WELL . * 8 
Mot RAA 2 of Hed, n A S 3 N ; 
e oY 1 bee PEI WII BEEST {OY , <6 3 © Oo et Fae n n r N r y 4 
CCC ˙ ͤi? Coo 696 


5 EO 3 


1 * . 8 aq _ _ , * N : 85 4 6 1 2 * ns , 0 
L x - Y 2 WIRD ts, LE Fs. 5 ; . Sas * 2 r 3, K 
3 1 ES 2 wy a2" Ms >"; r n 2 Bs 2 3 n 4, * * 8 
— S r n Fre nnen E n 
F + P 4 Ls N 
0 e oy , a the 3 3 — e . ; 8 
* — 7 5 0 4 8 


 Hiniffer of King E 


=. 


——— nn 
* 6n— ———_— 


Mortmain. 
thelred called Ulfrick Spot built the A ene 
ton in Staffordſhire, por built the Abby of Bur- This is un- 


and endowed it with Poſſeſſſons, and gave to the der the Tit! 
King 395 + Marks of Gold for his Confirmation, and to 9457 Biſhop 5 Porcuary 
7 


479 


Marks, and to Alfrick Archbiſhop of Canterbury the Town of Dum- ne Roll, but 
bleron, The ancient Book of Abingdon cited in Janus Anglorum. 7252%* 
91. 45. | and ſhould 


be under the Title Portmain. — Orig (al)— + Orig. (Mancas ) 


— p > 7 1 


(A. 2) Satutes. 


NAC TS, that iz ſhall not be lawful from henceforth Lord Coke, 
"£4200 IL. to any to give his Lands to any religious Houſe, and * 2 Inſt. 
to take the ſame Lands again to hold of the ſame Honſe Cc. upon Pain that NA 
the Gift ſhall be void, and that the Land ſhall accrue to the Lord of the Fee. ce 


cellently a- 

1 . 1 5 | | bridged and 
expounded by the Statute of 5 E. 1. {which ſee pl. 2 ]J— There were two Cauſes of making this Statute, 
[as therein appears] 1ſt. The withdrawing the Services created for Defence of the Realm. And 2dly, 
The chief Lords loſing the Eſcheats &c, To prevent which Ld. Coke obſerves, that divers provident 
Lords at the Creation of the Scigniory had a Clauſe in the Deed of Feoffment, viz. Quod licitum ft Dena- 
{ori [ſo is this Word there, but Quzre if it ſhould not be (Donato) viz. the Nonee] rem Donatam dare vel 
vendere, cui voluerit F. Viris Religiaſis & Fudeis. 2 Inſt. 7 5. cites Bract. lib. 1. fol. 13. and ſays, that 
he had ſeen many of thoſe Deeds; But ſays, that the Eccleſiaſtical Perſons Regular found many Ways 
to creep out of this Statute, as by purchaſing Lands held of themſelves, or taking Leaſes for long Terms 
of Years &c. - And that Biſhops, Parſons, and other Eccleſiaſtical Perſons ſecular took themſelves to 
be out of this Statute, the which Devices the Statute of 75 E. 1. intended to provide againſt, and there- 


1. 9 H. 3. cap. 36. 


* 


fore enacted, That &c. [as in pl. 2. 


2. 1 E. i. Nhere of late it was provided, that Religious Men ſhould not enter into This Statute 
the Fees f any without Licence and Will of the Chief Lord of whom ſuch decs Not ex 
Fees be holden immediately, and notwith/tanding ſuch religious Men have n Rune...” 
entered as well into their own Fees as in the Fees of other Hen, approprying Perſons by 1he 


and buying them, and ſometimes receiving them of the Gift of others, whereby King, but 


the Services due of ſuch Fees, and which at the Beginning were provided tor en 3 
Defence of the Realm, are wrongfully withdrawn, and the Chief Lords fe them s 


loſe their Eſcheats of the ſame, I is arddived, That no Perſon Religious, or well as to 
* other whatſoever, Body Politick, Eccleftaſtical or Lay, Sole or Aggregate, any other 
ſcall bay or fell any Lands or Tenements, or under the Colour of Gift or Leaſe, 1 ra £ 
1 | | i orfeiture. 
or by Reaſon of any other Title receive the ſame, or f by any other Craft or Arg. Pl. C. 
Engine ſball preſume to appropriate them to hinyelf, whereby ſuch Lands may 240. b. — 
in any wwiſe come into Mortmain, under pain of Forfeiture of the ſame ; and *By the 
within a Year after the Alienation the + next Lord of the Fee may enter, and Made | 
if he do not, then the next immediate Lord from tine to time to have half a Near; ſon whatſo- 
and T for Default of all the Meſne Lords, the King ſhall have the Lands ſo ever) is 
alienated for ever, and ſhall infeoff others by certain Services.  __ other 
| 2 9 | an W e i whatſbever 
of like Quality, as being a Body Politick or Corporate, Eecleſiaſtical or Lay, Sole or Aggregate of 
many. 2 Inſt. 5. 44 | . | | 1 

+ Theſe Words were added to prevent all other Inventions and Evaſions. But as this Statute extended 
only to Gifts, Alienations, and other Conveyances made between them and ethers by Graft &ec. they took into 
anew Method, and pretending a Title in the Land, «uhich they meant to get, brought a Præcipe quod red- 
dat againſt the Tenant of the Land, and he by Collufion vas to make Default, and ſo they ſhou d-recoter 
the Land and enter by Judgment of Law, Et ſic fieret fraus Statuto. And when this new Invention 
was provided for and fn — away by the Statute of W. 2. yet they found out || another Evaſion out of all theſe 
Statutes ; For now [ſince] they would [could] neither get any Land by Purchaſe, Gift, Leaſe, or 
Recovery, they cauſed the Lands to be conueyed by Feoffment, and in other Manner to diverſe Perſons and 
their Heirs to the Uje ef them and their Succeſſors, by Recſen whereof they took the 6 15 But the Statute 
of 15 R. 2. enatted this to be Moxtmain within the Foxfeiture of the Starute of 7 E. 1. But the Foun- 
dation of all theſe Statutes was 9 H. 3. Magna darts cap, 36. 2 Joſt. 75. ll S. P. 2 {oft. 429. 

+ If there are Lord and Tenant, and the Tenant aliens in Mortmain, and the Lord enters, yet be 
Ve bave but ſuch Eftate in the Land as be had in the Seigniory, notwithſtanding this Statute; for if he 
ath not bur Fu Life or in Tail in the Seigniory, be ſhall have the greater Fitate in the Eand; for ſo is 
the Intendment of the Statute; but the Lord ot. rhe particular Eſtate ſhall have Perquiſite of Villain in 


Fee, 


| 


Jure Uxoris or Eccleſiæ. Quod Nota. Br. Eſtates, pl. 42. cites 5 E. 4. 61. 


Iy to Reco- 


— — 


9 | Mortmain. 


Fee. But by 18 E. 3 29. if he has not but in Jure Uxoris, or Eccleſiæ, he ſhall not have it but in 


= 


J This is to be underſtood of ſuch Inheritances as may be holden ; But of ſuch Inberitances as are 
not holden, as Villains, Rent-charges, Commons nc. the King ſhall have them preſently by a favourable 
Conſtruction of the Statute. An Annuity granted to them is not Mortmain, becauſe it charges the Per. 
ſon only. Co. Litt. 2. b. | | F 


*ThisA&tex- 3, Weſtm. 2. 13. E. 1. Stat. 1. cap. 32. F. 1. When Religions Men, and 
zends not on- (4h,p Eccleſiaſtical Perſons do implead any, and the Party impleaded makes * 
veries by Default, whereby he ought to leeſe the Land, foraſmuch as the Fuſtices have 
Default ac- thuuzht hitherto, that if the Party impleaded make Default by Colluſion, 
cording to that where the Bemandant, by Occaſion of the Statute, could not obtain Hiſin 
the Letter, f the Land by Title of Gift, or other Alienation, he ſhall now by reaſon of De- 
but to all f i | 

fault, and ſo the Statute 1s defrauded. 


manner of 
Recoveries | 2 Ma peek rouge 
by Verdict or otherwiſe, if they be had by Colluſion. If it be by Default, then a judicial Writ, call. 
ed a Puale Jus grounded upon this Statute is awarded, conſiſting of five Parts; 1ſt. It recites the 
Recovery. 8 The Doubt of the Fraud. zdly, A Precept to the Sheriff to return a Jury ad 
Recogn. &c. iſt. Quale Jus idem Abbas habuit in prædicto Meſuagio &c. 2dly, Et quis Prædeceſ- 
ſorum fuit inde ſeifitus ut de Jure Eccleſiæ ſuæ præd. zdly, Et quantum illud Meſuagium * valet per 
Annum—4gthly, Another Precept to the Sheriff; viz. Et interim r illud in Manum noſtram 
Capias &c. Et quod de Exitibus ad Scaccarium nobis Reſpondeas. 5thly, Et Scire facias Capitalibus 
Dominis Feodi illius Mediatis & Immediatis, quod ſint ibi audituri fey illam, fi voluerint. 
And if the Juty fnd that his bon ag was ſeiſed thereof in bis Demeſne as of Fee in vight of his 
Church, before the ſaid Statute of 7 E. 1. this is a geod Verdict for the Demandant without finding 
any Licence; For though there were no Licence, the Alienation was good ; But if they find that his 
Bryedeceſſor was ſeiſed after the Statute, then they ought to find a Licence, or otherwiſe the Land be- 
longeth to the Lord or King. 2 Inſt. 430. . , 

. 8 of the Land 1s inquired of, becauſe the Iſſues thereof are to be by this Act, anſwered to the 
King. id. 


* This is F. 2. It is ordained by our Lord the King, and granted, that in this 78 
either by > ug after the Default made, it ſhall be + inquired bythe Country, whether the De- 
of eg mandant had Right in the thing demanded or no; and if it be * found that 
or by Orale the Demandant had Right in his Demand, the f Fudgment 2 paſs with 
= if the him, and he ſhall recover Seifin ; and if he has no Right, the Land ſhall ac- 
Tenant ctrue to the next Lord of the Fee, if he demand it within a Tear from the time 


fault. 2 Inſt. of the Inqueſt taken. 
o. 
®Hereby it appeareth that the Dale Fore prod be ſued out after the Default, and before Judgment, and 
e Colli 


ſo it is ſaid the/Uſe has been; and if t ſion be found, the Lord &c. ſhall enter, though Fudgment 
be never given. 2 _ 430. Def: I W 2 
But if Tudgment be given upon the Default, yet may the Sale Ju: ued out, and ſo it appearet 
by te fare Regiſter, 3 other . bar neon ſhall ceaſe until the Colluſion be 
inquired. Ibid. | 
In a Writ of Right if 3 final be given for the Abbot &c. the Colluſion ſhall be inquired; For 
albeit the Judgment ſhall be given between them, yet the Lord by this Statute ſhall enter. Ibid. 
And ſo it is of a Recovery by Default in a Ceſſavit. 2 Inſt. 430. | 
+ Ff there be an Iſſue joined in the Action brought by the Abbot, the Jury ſhall not only inquire of the 
N 0 * ; but as concerning the Colluſion, it is but an Inqueſt of Office, whereof no At- 
taint Neth. id. RIG | : 
If a Recovery by Verdict were not within the Purview of this Act, ſuch an Iſſue of Diſadvantage might 
be joined, and ſo feint Evidence might be given, as this Statute ſhould be of little Force. 2 Inſt. 430. 
And if the Fury do not Inge. of the Colluſion, ſo as the Abbot &c. recover by Verdict, yet the Colluſion 
ſhall be inquired of by a ſpecial Writ, and not by a Quale Jus Ibid. ® 
If an Abbot bring an Aſſiſe, and the Tenant plead a foreign Releaſe, they of the foreign County cannot 
inquire of the Colluſion, but a ſpecial Writ ſhall be granted. Ibid. 

f the Tenant appear and confeſs the Action, or Judgment be given upon a Nihil dicit, or a Departure in 
Deſpite 1 Court, theſe alſo are within this Statute, and the Colluſion ſball be inquired; and ſo if a Re- 
co had upon a Demurrer in Law, that Recovery is alſo within the Equity of this Statute. 
2 Inſt. 430. | 

In ſome Caſe no. Collufion ſhall be inquired at all; as if a Perſon bring a Juris Utrum, and the Fury 
Find that the Land is the Right of the Church, this ſufficeth without inquiring of the Colluſion. 2 Inſt. 430. 


S. 3. And if he do not demand it within the Year, it ſhall accrue to the next 
Lord above, if he do demand it within 1 Fa Tear after the ſame Year. © 

S. 4. And ſo every Lord after the next Lord ſhall have the Space of half a 
Year to demand it ſucceſſively, until it come to the King, to whom at length, 
through Default of other Lords, the Lands ſhall accrue. © X 

; f J. 


/ 


oh - —_ th <a 


Mortmain. 481 


S. 5. And to * challenge the Furors of- the Inqueſt, every of the chief Lords * It any of 
of = — you be Mu and * 7 for . _ K ing | * _ will ſoa? ter, 


immediate be 
; | | : SAMGAVE FAIR 132 MES wb AUR within Age, 
the Court in reſpect of theſe Words, Quicunque Domini feodorum, will adviſe whether any thing ſhall 
be done to his Prejudice during his Minority. 2 Inſt. 430, 4317. 

+ The King is always (in Judgment of Law) preſent in Court, and therefore any Man may challenge 
for the King, but by the Statute of 33 E. 1. they which challenge for the King muſt ſhew a Caule 
certain, and the Truth thereof is to be tried. 2 Inſt. 431. N AV 2 


S. 6. And after the Fudgment given the Land fhall remain clear in the 
King's Hands, until it be dereigned by the Demandant, or ſome chief Lord, 
and the Sheriff” ſpall be charged to anſwer therefore at the Exchequer. 5 
4 By 27 E. 1. Ordinatio de perquirendis Libertatibus. To obtain. Licence See (D. 2) 
to amortize Lands a Writ of Ad quod Damnum ſhall iſſue vut of the Chan- (D. 3) 
cery to enquire concerning the ſame. RARE: Yd FN 
5. Stat. of amortizing Lands 34 E. 1. Enacts, that Lands ſhall not be 
alienated in Mortmain where there be meſne Lords, without their Conſent de- 
clared under their Seals; neither ſhall any thing paſs where the Donor reſerv- 
eth not hing to himſelf, or when the - Inquiſition is made and returned without 
Warranty, viz. without the Writ Original returned with the | Inquiſition ; 
and unleſs the Original make Mention of every Thing according tothe new Or- 
dinance deviſed by the King. OC EO Wt: | 
6. 23 H. 8. 10. If any Grant of Lands or other Hereditaments ſpall be Lands devi- 
made in Truft to the Uſe of any Churches, Chapels, Church-wardens, Guilds, ſed to one 
Fraternities, Commonalties, Companies, or Brot her hoods, to have perpetual. 8 — 2h 
Obits, or a continual Service of a Prięſt for ever, or for 60 or 80 Nears, or to to aſſure 
ſuch like Uſes or Intents; all ſuch Uſes, Intents, and Purpoſes, ſhall be them for 
wid, they being no Corporations, but erected either of Devotion, or elſe by Maintenance 
common Conſent of the People. © 1 1 Ws A of a Gram- 


— — „ 


| mar School 

c TOTS WEIS Desi ain fer ever was 
held to be a good and Charitable Uſe, and ſuch as this Act did not extend to take away. 1 Rep. 22. b 
Mich 34 & 35 Eliz. in the Exchequer, the Queen v. Porter.— Als. Porter's Caſe.— S. C. cited 11 
Rep. 71. b. Paſch. 13 Jac. in Magdalen College's Caſe. ——S. P. in B. R. in the ſame Term; And 
in was there likewiſe held, that this Statnte extended only to Superſtitious Uſes, and not to reſtrain Uſes 
that were in Favour of Learning and Relief of the Poor. Cro. E. 288. Martidale v. Martin. 
At the End of Porter's Caſe ſupra is a Nota of the Reporter, That any Man at this Day may give 
Lands, Tenements, or Hereditaments to any Perſon or Perſons, and their Heirs, for the finding of 
a Preacher, Maintenance of a School, Relief and Comfort of maimed Soldiers, Suſtenance of poor People, Re- 
parations of Churches, Highways, Bridges, Cauſeways, Diſcharging of pcor Inhabitants of a Vill of common 
Charges, to make a Stock for poor Labourers in Husbandry, and poor Apprentices, and Marriage of poor 
Virgins, and for any other Charitable Uſes ; and that it is good Policy upon every ſuch Feoffment or Eſ- 
tate, to reſerve to the Feoffor and his Heirs, a ſmall Rent, or to expreſs any ſuch Conſideration of any 
ſmall Sum for the Cauſe before rehearſed... Ed | 


S. 3. Such Uſes and Intents may be made and declared to continue twenty 
Years from the time of ſuch limiting of them, but no longer. pics SHS 

S. 4. Collateral Aſſurances made for the defeating of this Statute ſhall be 
void, and this ſhall be interpreted mof# beneficially for the Deſtrattion of ſuch 
Uſes as aforeſaid. | CO Es OT Oo 3 wy 
S. 5. This Act ſhall not prejudice Corporations, where there is a Cuſtom to 
deviſe Lands in Mortmain.  _ nas Ab ee Rd Base C dh 
F. 6. This Ad fhall aot prejudice the Executors of Fannis and Terry, late 
Aldermen of Norwich. CE SEA ported Age ety hea Saks 

J. 17 Car. 2. cap. 3. S. J. EnaQts, that every Ouner of any Impropria- 
tion or Tithes, may give and annex the ſame to the Parſonage or Vicarage of 
the Pariſh Church where the ſame lie, or ſettle theſame in Truſt for the Par- 
ſonage Ec, or of the Curates there ſucceſſevely where the Parjonage is impro- 
friated and no Vicar endowed, without 1 127 of Mortmain. _— 
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Mortmain. 


. If the ſettled: Maintenance of any Parſonage or Vicarage with Cur, 
ſhall not amount to 100 I. per Annum, it ſball be lawful for the Incumbent 10 
purchaſe to him and his wag wn, Lands, Rents, Tithes, or other Heredita. 


ſtrictions as ſpall be the pr 1 
K. 2. And every Perſon having in his own Right a 


ments, without Licence of Mortmain. 

8. 22 Car. 2. cap. 6. S. 10. Enatts, that it ſhall be lawful for Bodies 
litick to purchaſe any Fee Farm Rents &c. and the ſame to retain, any F 29 
tutes of Mortmain notwit hſtanding. „ 

9. 70 8 Will. z. cap. 37. F. 1. Enacts, that it ſhall be Iawful for the 
King to grant to any Perſon Licence to alien in Mort main, and to purchaſe 
and hold in Mortmain any Lands or Hereditaments. „ 


F. 2. Lands ſo aliened, or acquired and licenſed, ſhall not be ſuljject to For. 


Feiture. f | 


10. 2 69 3 Ann. cap. 11. S. 1. Enacts, that it ſpall be lawful for her Mz. 
jeſty by Letters Patents under the Great Seal, to incorporate ſuch Perſons as 
her Majeſty ſhall appoint, 6 be one Body Politick and Corporate; and by the 
ſame or any other Letters Patents to grant to the ſaid Corporations and their 
ſucceſſors for ever all the Revenue of r Fruits, and yearly perpetual Tenths 
of all Dignities, Offices, Benefices, and Promotions 1 whatſoever, to 
be applied to the Augmention f the Maintenance of ſuch Perſons, Vicars, 
Carates, and Minifters officiating in any Church or Chappel in England, 
Wales, or Berwick, where the Liturgy and Rites of the Church of England, 
as now by Law e a. ſhall be uſed, with ſuch Powers, Rules, and Re- 


Eftate or Intereſt in 
Poſſeſfron, Rever/ion, or Contingency, in any Lands, Tenements, or Heredita- 
ments, or auy Property in any Goods or Chattels, ſhall have Power by Deen 
inrolled according to the Stat. of 271 H. 8. for Inrolment of Bargains and 
Sales, or by his laß Will and Teftament duly executed, to give, grant, and 


weſt in the ſaid Corporation and their Succeſſors, all ſuch his Eſtate, Intereſt, 


or Property in ſuch. Lands, Tenements, and Hereditaments, Goods and Chat- 
tels, for the Augmentation of the Maintenance of ſuch Miniſters as aforeſaid, 
tobe applied according to the Will of the ſaid Benefatior in and by ſuch Deed 
inrolled, or by ſuch Will as aforeſaid expreſſed ; and in Default of ſuch Ap- 
pointment in ſuch Manner as by her Majeſty's Letters Patents ſhall be diret- 
ed as aforeſaid ; And ſuch Corporation ſhall have Ability to purchaſe, take, 
and enjoy for the Purpoſes aforeſaid as well from ſuch Perſons ſo charitably 
diſpoſed, as from all other Perſons willing to ſel} or alien to the ſaid Corpora- 
tion, any Manors, Lands, Tenements, Goods, or Chattels, without any 
TL or Writ of Ad quod Damnum, not with landing the Statute of Mort. 
main &c. Ba e 114 E. lr 02. 97 ad 191 

II. 9 Geo. 2. cap. 36. S. 1. No Manors, Lands, Advowſons, or other 


 Hereditaments, nor any Money or other perſona! Eftate to be laid out in Lands 


Sc. ſhall be given to any Bodies politict or otherwiſe, or any ways chaiged 
in For { Charitable Uſes, unleſs ſuch Gift ( other than Stocks in 3h 


public Funds) be made by Deed indented, in Preſence of two Witneſſes, 


twelve Kalendar Months before the Death of ſuch Donor, and be inrolled in 


Chancery within fix Kalendar Moaths after Execution, and unleſs ſuch Stocks 


be transferred ſix Kalendar Months before the Death 9./ uch Donor ; aud un- 
leſs the ſame be made to take Effect in Poſſeſſion immediately from the making, 
and be without Power of Revocation. e i STE OTE 
S. 2. Nothing herein relating to the Sealing and Delivery of any Deed 
twelve Kalendar Months before the Deathof the Grantor, or to the transfer | 
of Stock fix Kalendar Months before the Death of the Grantor, ſhall extend to 
any Purchaſe for a full and valuable Confederation. n. 
S. 3. All Gifts of Lands Ec. or of any. Charge affecting Lands, or of any 
Stock or perſonal Eftate tobe laid out in Lande He. for Charitable Uſes, which | 
ſhall be made in any other Manner, Pall be void. | | 


S. 4. This Af ſhall not make void Diſpoſit ions f any Lands to either of tht 
e 


Univer/ities, or the Colleges or Houſes within either of them, or to the Colleges 
of Eaton, Wincheſter, or Weftminfter, for the better Support of the Scholars 


upon the Foundations. S. S. | 
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S. 5. No ſuch College or Houſe which ſhall hold ſo many Advowſons as are 

equal in Number to one Moiety of the 2 or Le. So are = Fellows 

to one Moiety of the Students upon the Foundation, hail be capable of pur- 

chaſing any other Advowſons, the Advowſons of Benefices annexed to the Head- 

ſhips of Colleges or Houſes not being computed, | | 

S. 6. Nothing in this Ad ſhall extend to Scotland. 


1 \ —_— 
— 
” 


4 


(B) Fhat is Mortmain. 


x. IF 2 Tenantgives his Land to a Religious Houſe to hold by leſſer Services Br. Mort- 
him than he holds over by, it is Mortmain, and the Lord may en- main. 45 36. 

ter by che Statute of Magna Charta. Br. Afliſe, pl. 456. cites 23 H. 3. and Ces 8. 

Firzh. Aſſiſe 4366. roy 1 „ 

2. In Aſſiſe, it appear d that one Abbot cannot alien to another Abbot uit b. 

out lo/ing their Land by the Statutes of Mortmain, and therefore the Col. 

luion was enquired berween them as between Reli gious and Secular. Br. 

Mortmain, pl. 19. cites 16 Al. . TS | 

3. In Quare Impedit the Plaintiff made Title as Lord, becauſe an Abbot But per 

was Patron of an Advowſon and preſented ſuch a one, who was received r 

&c. and after the Abbot FA Licence of the King and the Ordinary appro- 445 450% 

priated the Advowſon to himſelf without Licence of” the Lord, by which Tenant, and 

he ſeiſed within the Year, and ſo it belongs to him to preſent ; and per the Meſne is 

Cur. this is not Mortmain, becauſe it is a ſpiritual Thing, and the Abbot wt and 

had it before; For before he was Patron only, and now he is Parſon and e, * 


- 


f | | 8 Tenancy, it 
Patron, viz. Incumbent and Patron, and therefore no Mortmain Quod is * | 
Nota. Br. Mortmain, pl. 12. cites 21 E. 3. 5. | and theLord 
as * J , , * -\ ITY g - K * 1 k 4 * * 7 N is. "1 , 


may enter ; 


Contra per Mombrey and Wilby. Ibid. 


4 In Writ of Cuſtoms and Services the Lord releaſed. to the Abbot Ten- S. P. Br. 
ant 5.5, Rent in Fee, and the Court ſaid. that the Fine was receivable, becauſe Mortmain, 
it was not as a Parchaſe of the Rent, but Extinguiſhment in the Hands of B. &. fc 
the Tenant, and fo the Fine receivable tho* he was a Man of Religion; ingly, & New 
and therefore it ſeems that it is not Mortmain; For when it is extind Nat. Br con- 
none may enter into it; but no Word of Mortmain is expreſſed. there; But — — | 
ſee New Nat. Br. 233. per Fitzh. it is Mortmain, and Writ of Ad quod ,, 25" *Y* 


i / a the Law 
Damnum ſhall Iſſue 28 1 Licence of Alienation of ſuch Rent by Releaſe. Br. ſeems to be 
onde $a. — — . with Fitzh. 
TR in ELON "hs . Por the Land 
of the Abbot is ſo much more in Value per Ann. and the Statute. ſays Arte vel Ingenio, 


t0 4 Parſon and his Succeſſors it is a Mortmain; For it is ſaid there, % KL 
that it cannot be without Licer Br. Mortmain, pl. 3. cites 40 . 


1 | | | | | 1 | they have 
war Night of: the Coven, by Reafs of 06S. "Tat. 28008 of Pier and Sucgas; Cours if && 


7. Office 


was to their Heirs.' Ibid. 


: 
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Office was 7, Office was found before A. B. Mayor and Eſcheator of London 
found an 4 that R. of E. was ſeiſed of Tenements in Wooditreer London in Fee 
Peres of - and deviſed the Tenements by Teſtament to H. D. in Fee to pay annual. 
deviſedtoa 121. and to find two Chaplains to chaunt for his Soul for ever in the Church 
Man in Fee, of St. Alban's in Woodſtreet, by theſe Words, viz. To find 121. for two 
Jo that he Chaplains, and deviſed to the Rector of the Church there & s. 8d. a Near to 
ron = = e find for the ſame Chaplains Veftments, Calice, Candle, and other Neceſſaries 
yearly 6 7 to for celebrating the ſame, and died, and Scire facias for the Mortmain . tg 
maintain « the two Chaplains as Tenants of the 12/. if they had any Thing to ſay 
Chaplain to hy the King ought not to have that 12 J. and the Parſon was warned 
re 7 wer or the 6 5. 8 d. Rent. And it was held by the beſt Opinion, becauſe 7he 
2 6-4 Church 2 Chaplains are not perpetual, {ciÞ as it ſeems they are not incorporated 4 
of St. Leonard that therefore the 121. for the 2 Chaplains is not Mortmain ; by which 
| in Eaſtcheap, Lud ſaid that by the Uſage of the City upon ſuch Deviſe, it is leviable 
1 by the Miniſters of the City at the Suit of him who is Parſon and of the 
Pari ſboners Pariſhoners, and becauſe it is leviable in Perpetuity, therefore it is Mort- 
for the Time main; by which Kniver J. awarded that becauſe the Defendant had not 
being ſvould deny'd that the Rent was deviſed to find a Chaplain, and in the Teſtament 
ſu _—_ is compriſed that the Pariſhioners and the Parſon of the Church may diſtrain 
whenſoever, for the Rent perpetually when it is arrear, which is maintained by theUſage, 
and as often which Uſage you have not deny'd, and the Parſon of the Church is per- 
a 1 * 1 3 3 r in Fn ; RY 1. awarded that the 
„ NM ing have Execution of this Rent, t in the one Chantery Was not com- 
I ih oriſed D 5 10 11 e 10 r Br. Mortmain, pl. 21. 
Chancery Cites 40 Aff: 29. [bur it ſhould be 26.] 5 35 
adjudg- | % | | 7 a 
4 by which Execution was awarded to the King; Quod Miram ! For here was not any 
Corporation hich may take the Rent; Br. Mortmain, pl. 24. cites 43 Aſſ. 33. | | 


— 


8. And by the ſame Teſtament 6 5. 8 d. a Year was deviſed for the Sufte 
nance of a Lamp in the ſame Church, which was adjudged per Cur. to be 
no Mortmain ; and of this the Detendant went quit; quod Nora. Ibid. 

The "Biſhop 9. In Præcipe quod Reddar it was agreed, that if the Villain of a Bi- 

cannot ener ſhop purchaſes and the Lord enters it is Mortmain ; yet he may retain againſt 

without the "yy. <a 7 75 

King's Li- the Villain. Br. Mortmain, pl. 4. cites * 4E. 3. 116. 

cence, and / 

if he do ĩt Ein And it ſeems that the Law is ſuch, becauſe there is a Writ of Ad quod Dam- 
— 15 = 3 to inquire to whoſe Damage the ſame is. F. N. B. 224. ( — * It ſhould 

41 E. 3. 16. | * | 


9. But if a Villein of a Biſhop purchaſes Land and dies, and his Heir enters, 
and the — enters upon the Heir by Reaſon of the Purchaſe by his Villein, 
and the Heir oufts him, and the Biſhop brings Aſſiſe and recovers, it is no 


Mortmain; For Covin cannot be intended, inaſmuch as the Lord permits 
the Villein who purchaſed to die ſeiſed and his Heir to enter; Contra if 


the Lord had entered upon the Purchaſor. Br. Mortmain, pl. 32. cites 
It was found 1 11. Office was found before the Mayor of London, that A. B. had de- 


by * viſed certain Land to hisExecutors to provide a fit Chaplain in the Church of B. 
9 aer. for ever to celebrate, which ſaid Chaplain ſhould perceive yearly of the afore- 


tain Land ſaid Lands 6 Marks, which 1 S. now holds; and it was adjudged that 
and 21. Rent this was not Mortmain, Br. Mortmain. pl. 23. cites 43 Aſſ. 27. 

to maintain a | $a | . 
Chaplain in the Church of C. yearly for ever to celebrate, and Will'd that bis Executors ſhould appoint the a- 
foreſaid Chaplain, and it was found that the Executors did nothing, but that J. who was the next Heir en- 
tred and aliened the Land and Rent, and ſo ſeveral Alienations, and nothing was done, and now W. T. 
is ſeiſed by Feoffment, and becauſe no Chaplain was found, nor the Executors did any Thing, there- 
fore no Mortmain, and ſo was the Opinion of the Court. Br. Mortmain, pl. 25.. cites 43 Aft. 34. 


12. Where an Abbot has Right 70 Land, but the Entry is 1 lawful, 
and he enters and the Tenant oufts him and he brings Aſſiſe and recovers h 
falſe Verdi, & Quale jus iſſues, which finds that the Abbot had Right 

| ut 
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but cannot enter upon the Poſſeſſion, the King ſhall ſeiſe; Quod Nota; 
For tho he has Right to the Land by Writ of Right, yet if there be Co- 
vin in the Recovery by the Aſſiſe, Which is an Action poſſeſſory, the King 
ſhall ſeiſe, and the Abbor ſhall ſue to the King by Petition of Right; 
per Cur. Br. Mortmain, pl. 33. cites 44 Aſſ. 26. | 

13. In Præcipe quod Reddat it was awarded that Abit may vouch and re- 
cover in value upon true Warranty, and ſhall have Execution, and ſo not 
within the Stature, Quod Nota. Br. Mortmain, pl. 43. cites 45 E. 3. 
18, 19. | 

14. If a Rent- charge be granted to an Abbot and his Succeſſors for 80 
Nears, it is Mortmain ; For the Statute de Religioſis Anno ) E. 1. ic that 
they ſhall not appropriate Lands nor Tenements under Colour of Terms &c. 

uzre. Br. Mortmain, pl. 15. cites 4 H. 6. 9. 

15. If an Abbot has a Rent out of my Land, and I grant to him that he FE. N. B. 224. 
may diſtrain for the ſame Rent out «HE Land this is not Mortmain ; (S) ys thas 


- | 6 4 if an Abbot, 
For he has nothing but the ancient Rent. Br. Mortmain, pl. 3o. cites 9 ra Hean 


H. 6. 9. | and Chapter 
16. And it was agreeed per tor. Cur. that of Common Right a Man have a Rent 
cannot diftrain for Rent bur in the ſame Land our of which it iſſues; but in Fee * 
by Grant of the Party himſelf he may diſtrain in other Land as here; 75,4" and 
and it was held that it is not Mortmain, becauſe it is no New Rent, but the the Tenant 


Ancient Rent. Br. Mortmain, pl. 3o. cites 9 H. 6. 9. of =o Land 

| will grant 
by his Deed that they and their Succeſſors ſhall diſtrain for that Rent in other Lands, it 9 by 
the Regiſter that he ought to have the King's Licence to make ſuch Grant; And a Writ of Ad quod 
Damnum ſhall be to inquire what Damage or Prejudice the ſame ſhall be to the King or others &c. 
and yet it is hard to prove how that ſhall be taken to be within the Words of the Statute of Mort- 
main; becauſe ſuch Grant is a good Grant of a Rent in Fee; tho' there were not ſuch Rent before to 
the Abbey, or Dean and Chapter. It ſeems that the Grant made without Licence ſhall be as a new 
Grant in Law. Tamen Quere. 


17. If an Abbot recovers in Writ of Annuity, Quale jus ſhall not iſſue; 
for it is not Mortmain; Becauſe nothing is charged bur the Perſon. Br. 
Mortmain, pl. 1. cites 20 H. 6. 7. per Paſton and Newton. 

18, Exchange with a Religious is Mortmain. Br. Mortmain, pl. 41. 
cites F. N. B. 223. ER 1 

19. Lord and Tenant ; the Tenant makes a Feoff ment in Fee to the Uſe of 
A. B. for Life, and after to the Uſe of an Abbot and his Succeſſors ; this is not 
Mortmain till the Tenant for Lite in-Uſe dies, and he in Remainder 
takes the Profits; and ſo it was adjudged in C. B. in the Time of Bru- 
denell; and Appropriation of Advowſon without Licence is Mortmain. Br. 
Moran Wh 37. cites M. 25 H. 8. 

Man 


20. If a leaſes to a Religious Perſon for 100 Years, and ſo from For the Sta- 
* loo Tears to 100 Nears, until 8oo Years are incurr'd, it is Mortmain. 7 apr 
Br. Mortmain, pl. 39. cites H. 29 H. 8. | 440 n0.5E1. is 
| | . | = | „ | . that none 
(ſhall buy &c.) Br. Mortmaine, pl. 39. cites 29 H. 8.0 of a Leaſe for 400 Yetrs &c. Ibid. 


8. P. 2 Le. $3. | 


21. But Brook makes a Ouære, if a Leaſe for 100 Nears be Mortmain, So it is in 
and fays, ir ſeems that it is * not; For it is a uſual Term; but 99 Years 7 8 
1s not Mortmain; For is it very uſual. Ibid. WIE n ihoala ” 

| | N (That it is; 
For it is not an uſual Term, but &c.) or to make it conſiſtent with what follows, it may be thus, viz. 
(That it is not; For it is a uſual Term. But (however? 99 Years is not &c. Per Neale, Leo ſe 
for f 100 or 200 Tears is Mortmain for the Length of Time; For Colour of a Term &c. Br. Mort- 
main, pl. 27. cites 3 E. 4. 13, 14. * | 5 3 
IS. P. Contra Per Warburton J. Arg. viz. That a Leaſe for 100 Yeart is Mortmain. 2 Brownl. 197. 
in Caſe of Rowles v. Maſon. RS 


22. But if a Man 1 too Years or the like, and covenants that 
be or his Heirs at the End of the 1oo Years ſhall maks another Leaſe for 
loo Years and ſo on, it is not Mortmain ; For it 7s not but a Leaſe for 100 
Tears, and the reſt is only — but other wiſe in the firſt Caſe; Tr 

6 | at 


# 
| 


— 


—— —— Wyn renner 
a = *S 


— : — 


— be 2 


F ͤ PI EY 
© — : 2 


4 
1 
N 
N 


r ²˙ 2 er 
- \ "2 
—— 


Miß 


* 
f 
— — — — — ' — — 


Mortmain. 


that is for 800 Years at firſt in Effect, and all by one and the ſame 


Deed. Ibid. 
23. AVicaridge may be endowed without Conſent of the King, and it is 


not Mortmain; per Jones J. Palm. 427. Paſch. 2 Car. B. R. in Caſe of 
Cope v. Bedtord, | 


(B. 2) What is. By Eſtoppel. 


go of a Rent- I. NOTE, it was agreed Arguendo in Ceffavit, that if the Tenant in 
chars ew VN Ceſſavit by a Biſhop comes and confeſſes the Tennre, and tenders the 
—_ 3 Arrears as the Demandant counted, where in Truth the Land is held of ano- 


Ablot, Ibid. ther Man, he ſhall gain the Seigniory upon the Tenant by Concluſion, which 
is forfeited to the King by Mortmain. Br. Mortain, pl. 9. cites 50 E. 3. 22. 23 


_Y * * —_ 4 


mn 


(B. 3) What is. By Covin. 


This mas on 1, IHE King purchaſed 10 Acres of Land held of the Biſhop of W. f 
3 i s M. the Biſhop's Tenant, and this was for a Habitation for the Fri- 
he Biſho», ars Carmelites, (they having no Place to inhabit in) and becauſe M. could 
and Part of not grant the ſaid Land by Reaſon of the Statute of Morrmain, the ſaid 
the Judg- M. and the Friars (to toll che Seigniory of the Biſhop, which ſtood intheir 
Ts was, Way, and ſo evade the Statute of Mortmaine) granted the 10 Acres to 
at the Land : 5 n Ae 
be ſeiſed in- the King, his Heirs and Succeſſors, by which the Seigniory of the Bi- 
to the Hands ſhop would be extinct, with Intent that the King ſhould grant it over to 
of the King. the Friars, which he did accordingly ; and becauſe this was by Covin 
2. — 33 betore, and to toll the Biſhop of his Vibe, it was adjudged that the 
Fight. Charter be repealed, and that the Friars be diſtrained to deliver up the 
Petition, pl. Charter to be cancelled. 11 Rep. 73. b. 74. a. Paſch. 13 Jac. B. R. in 
Ne er Magdalen College's Caſe, cites 17 E. 3. 59. b. 
ſeemed to be a Work of A and Charity to provide an Habitation for them who had none before, 


and were of Profeſſion of Religion, yet it was obſerved, that it was contrary to the Rule of Non Fa- 
cias rey So inde fiat Bonum; and alſo that this Charter was adjudged to be repealed by the Common 
Law. II Rep. 74. a. | PID | 


2. In Aſſiſe againſt the Biſhop of E. the Seiſin and Diſſeiſin was found, 
and that Alice purchaſed the Land in Fee, and took to Baron F. who was | 
Villein of the Biſhop, and had Iſſue A. and died, and A, entered, and had 
Iſue B. and died, and B. entered, and had Iſſue C. and died, and S. enter d, 

upon whom the Biſhop entered as in the Land of his Villein, viz. Upon the | 
third Deſcent ; and by ſome, becauſe it has continued by three Deſcents, | 
and was purchaſed by a Frank- Feme, and not by the Villein; this is 10 
Collu/ron, but the Entry of the Biſhop good, and the Lord cannot enter 
for the Mortmain; quære; For Adjornatur. Br. Mortmain, pl. 5. cites 
41 E. z. 21. — But 41 Aſſ. 4. Judgment was given for the Biſnop. Ibid. 


„ 


6 
ä 


(B. 4) Probibited. In what Caſes. To ch. 


A Diſpenſa- I. Uia Emptores Terrarum Sc. 18 E. 1 cap. 3. Enatts that by the Sales 

this Kong | or Purchaſes of Lands or Tenements, or any Parcel of them [within 

may be made Ihe ſaid Statute) ſuch Lands or Tenements ſhall in no wiſe come into Mat- 
b ? ; man, 


PIER 
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main, either in Part or in whole, neither by Policy nor Craft contrary to the by the King 
Statute [) E. 1.] thereupon of late. 1 4 = 
mediate and Mediate. And the Licence of the Lords immediate and mediate in this Caſe ſhall enure 
to two Intents, viz. To a og ; dre both of the Statute of Quia Emptores terrarum, ard of the Statutes 
of Mortmain, becauſe their Deeds ſhall be taken mot ſtrongly againſt themſelves. But it is a ſafe and 
good Policy in the King's Licence to have a Non obſtante alſo of the Statutes of 1ortmumm, and not 
only a Non obſtante of the Statute of Quia Emptores terrarum. Co. Litt. 98. b. 99. a, 


2. He who aliens in Mortmain ought to leave ſufficient in his Hands to paſs Otherwiſe it 


in Turies. Br. Ad quod Damnum, pl. 1. cites F. N. B. 221. is a Damage 
| | | to the Coun- 


| . F. N. B. 222. (B). 
3. SO where a Prieſt or Feme aliens in Mortmain. Ibid. And in, th 7 
Writ of A 
Quod Damnum ſhall be this Clauſe, viz. Et quod iidem &c. in Aſſiſis, Juratis & aliis Se 


quibuſcunque ni poſſint. By which it appears, that they ought to have ſufficient La: d beſides to det- 
cend to their Heirs. F. N. B. 222. (B). 


4. A Fine of Lands to be amortis'd to St John's College in Oxon by 
Sir Thomas White was refuſed to be ingroſſed, pro 3 Brevis inde direct 
Juſticiariis de Banco to paſs ſuch Fine. D. 188. pl. 9. Mich. 2 & 3 Eliz. 
——cites likewiſe Cardinal Molſey's Caſe, as to Chriſt-Church College's 
and alſo © ueen's College's Caſe in Cambridge, where ſuch a Fine was 
rejected for the ſame Reaſon. 


—— . — a — x - K 24 1 2 12 1 


\ 


(C) Herfeiture; and to hom: 


I. THERE a Rent-charge is granted in Mortmain, the King ſhall 
have it, but no other Lord; For there is no Tenure ot it; and 
ſo ſee that the King ſhall have it, and yer the Statute ſays, that the 
LG Lord ſhall immediately enter. Br. Mortmain, pl. 12. cites 21 

„ 

2. In Aſſiſe, if Tenant in Tail aliens in Mortmain, and dies, his Heir 
foall not be barret! ; quod nota, per Gaſcoine ; For the Statute of Weſt. 2. 
de Donis Conditionaltbus, is atrer the Statute ot Mortmain ; For the Sta- 
ture of Mortmain is Anno / E. 1. and the Statute of Weſt. 2. de Donis 
&c. is Anno 13 E. 1. Br. Mortmain, pl. 10. cites g H. 4. 9. 


e 


4 9 % L & T £ 
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(c. 2) Eutry for Forfeiture. ij c Caſes. 


1, IN Aſſiſe, where the King licenced the Prioreſs of Kilborne 20 purchaſe 

Land to her and her Succeſſors notwirhſtanttiity the Stutite of Mort- 

main; there, if ſhe purchaſes Land which the bolts of two, Where ſever! 

Meſne Lords are Meſne between the "Tenant and the King, and the Lords 

neglect their Title of Entry, yer the King by this has no new Title to en- 

ter, but is excluded by his Licence; quod nota. Br. Mortmain, pl. 22. 

cites 43 Aſſ. 19. kk BN W 
2. th uare Impedir, Fer Norton, if Tenant, who has no Right in the And hence it 
Land, by Licence of the King aud Chief Lord gives the Land to Mort main, I 28 i. 
if the Abbot gets 2 Releaſe or Conformarion from bim who bus Rig hr, che B. e, vers 
King cannot enter ; For this —_ is Extinguiſpment of Right, and the „ main 
Abbot is in by the ſirſt Feoffor. Br. Mortmain, pl. 18. cires 11 H. 4. 88. by Licence of 
and the Chief Lord, and the Diſſei ſee releaſes ſo the Abbot all his Right, the Chief Lord or the Kin Gn 
not enter; For this does not ccuntervail Emy and Feeffment, Ibid. S. P. For the Tenant is in A the 
firſt Feoffor by Licence; For Releaſe to him who is in by Title goes by Extingulſhment of R _-_ 
n L 0 n, 


» 
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— 


Mortmain, pl. 38. cires 8. C. But where the Abbot is diſſeiſed, and the King or Chief Lord releaſes 

confirms to him, and after the Diſſeiſee releaſes to the Abbot all bis Right, it ſeems that the King or Chief 
Lord may enter; For this countervails Entry and Feoffment, and then it is a new Mortmain ; quzre inde 
Br. Mortmain, pl. 18. cites S. C. | e, | 


So are all 3. If he in Remainder aliens in Mortmain the Lord may enter ; per Lit. 


den ons tleton. Br. Prerogative, pl. 25. cites 15 * H. 4. 11. 


\ 


be 15 E. 4 and this Point is there at fol. 13. a. 


4. No Charter of the King will bar the Entry of the next immediate 
Lord which is given by the Statute for an Alienation in Mortmain to a 
Corporation; and this Gro always to have been agreed, becauſe ir is ; 
ſettled Rule, that the King cannot prejudice the Intereſt of the Party 
2 Hawk, PI. C. 390. cap. 37. S. 29. | 


— 


— 


See (A. 2 (C. 3) Entry for Forſeiture, at what Time. 

pl. 2. and in 

he Notes 3 ; 5 : f 

Hawes.” „ Seigniory is granted to a Man in Tail, the Remainder to B. in Tail, 
the Tenant aliens in Mortmain, the firſt Tenant in Tail does not en- 


Br. Tale fer within the Year, by which the next Lord enters; the Tenant in Tail dies 


2 1 without Iſſue ; he in Remainder enters within the half Near; the Lord re- 


cites S. C. outs him, and he brings Aſſiſe and is barred, becauſe the "Tenant in 
Tail and he in Remainder had only one Seigniory, and are but one Lord, 
and both ſhall have but one Year by the Statute, and therefore the Laches 
of the Tenant in Tail ſhall prejudice him in Remainder; and the Law 
ſeems to be the ſame of the Iſſue in Tail. Br. Mortmain, pl. 17. cites 39 
E. 3. 38. 

S. P. Br. En- Z It there be Tenant for Life Remainder over of a Seigniory, and the 

75 N Tenant of the Land aliens in Mortmain, they both ſhall have but one En- 

. 


E. z. 21, and try, viz. but one Year and Day to enter. Br. Done &c. pl. 6. cites 40 E. 3.9. 


Br. Mort- _ 
main, pl. $. cites 50 E. 3 21 22. For they are but one and the ſame Eſtate ; quod nora Arguendo. 


Br. Quare 3. Deſcent within a Year after Alienation in Mortmain does not take 


Imp. pl. 40. e e bak, 122 2 . 
dick g C and Way the Entry within the Vear; for it is but Title of Entry and not 


18 E. z 121. Right of Entry; For upon Right of Entry he may have an Action. Br. 
—S. B. Br. Entre Cong. pl. 13. cites 47 E. 3. 11. 
Mortmain, | | | _ | 
pl. 6. cites 47 E. 3. 10, 11. but contra of him who has a Right of Entry and may have Action. And 
where a Man aliens an Advowſon in Mortmain, and the Alienee preſents diverſe Times, yet the King or 
other * next Lord may preſent at the next Avoidance if it be mithin the Year, becauſe there is no Right to 
have Writ of Right, but only a Title which may be taken any Time within the Tear; quod nota. Ibid. 
* S. P. tho' the Church be full by 6 Months before his Os Impedit brought, ſo that he brings it 
within the Year; quod nota. Br. Mortmain, pl. 13. cites 21 E. 3. 27,—— fr. Quare Impedit, pl. 
70. Cites. S. C. ” 189 | 


4. Where a Leaſe is made for Life, the Remainder over in Fee, there it 
he in Remainder aliens in Mortmain, the Lord ſhall have a Year to enter; 
but it ſeems that he cannot enter till after the Death of the, Tenant for Life, 
but he may claim it before as it ſeems. Br. Mortmain, pl. 14. cites 15 E. 4. 13. 

5. The Year to enter for Mortmain ſhall be accounted the next Day 
after the Alienation, and where the King dies one Day, and another 
King is made the ſame Day, this Day ſhall be the Day of the old King; 
5 quære; For other wiſe it is computed 1 E. 6. 0 if he miſtake his 
Day this ſhall be at his Peril in Mortmain; but it was ſaid that it was not 
greatly argued by the Court nor adjudged. Br. Jours. pl. 49. cites 7 H. 
7. S. ATT 8 . 

' 6. Lord and Tenant, the Tenant leaſes for Life to F. S. the Remainder t0 
an Abbot and his Succeſſors, the Lord need not make Claim till the Tenant 
for Life be dead; For it he will wave the Remninder, it is not Mortmain. 

Br. Mortmain, pl. 37. cites Mich. 25 H. 8. 2117 1071 7 150m 

* | a n (D) Licences 
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(D) Licences to Alien in Mortmain, granted How, and to 
whom. | 


I. HAR'TER of Pardon of Mortmain, or the Licence of Mortmain, 

ought to Accord in Duantity of Land, Vill or Value ; For it Vari- 
ance be, and it be preſented tor the King, the King's Serjeant ſhall main- 
tain the Preſentment, and the King ſhall have a new Fine, if it varies in 
Quantity and in Value; quod nora. Br. Variance, pl. 95. cites 22 Afl. 26. 

2. The King and all the Meſne Lords may Licence the Tenant to give in 
Frankalmcign, and reſerve a Tenure at this Day; For the Statute ot Quia 
Emprores &c. was made only in Advantage of Lords, and therefore they 
may diſpenſe with it; per Firzh. Ouære. Br Licences, pl. 21. cites 40 
E. 3. 27. | 

3. It the King grants to a Corporation to purchaſe Land the Statute of 
Mortmain notwithſtanding, this is good againſt the King, tho? there are 
ſeveral Meſnes between the Tenant and the King. Br. Patents, pl. 40. 
cites 43 All. 19. 

4. The King and the Meſne Lords may give Licence to the 'Tenant to 
alien in Mortmain; For the Statute was made in Advantage of the Lords, 
and —_ may diſpenſe with it. Br. Mortmain, pl. 4o. cites F. N. B. 211. 

r Firzh. ]. 12 
8 5. The Page at this Day is to have Clauſe in his Licence, when he 
aliens in Mortmain, that he may alien without ſuing any Writ of Ad quod 
Damnum, viz. without any Writ of Ad quod Damnum or any other Writs 
or Mandates thereupon to be had, made, or proſecuted &c. Br. Ad quod 
DR pl. 1 F. N. B. 222. ets ON 1 — 

6. And one and the ſame Writ of Ad quod Damnum ſhall ſerve for ſeveral F. N. E 225. 
Purchaſes. Ibid. 6 = n i 4 4 12 4 | (LSE. 

7. And Licence of one King ſhall ſerve to alien in the Time of another King Br. Licences, 
for Mortmain. 1 id. | 15 I Sj | | | I. 22. cites 


1 | 23 | C. F. N. 

B. 223. (G) S. E. — Co. Litt 52 b. at the End. Wats. Comp. Incumb. 8 vo. 69 5. cap. 38. 
8. There needeth not any Mon. oliſtante by the King of the Statutes of Wats Comp. , 
Mortmain ; for the King ſhall not be intended to be Miſconuſant of the ous we: 
Law; and when he licenſed expreſly to alien to an Abbor &c. which is in 7 P. 50 
Mortmain, he needs not make any Non-obſtancte of the Statute of Mort- 8 
main; for it is apparent to be granted in Mortmain, and the King is the 
Head of the Law, and therefore præſumitur Rex habere omnia Jura in 
Scrinio Pectoris ſui for the Maintenance of his Grant to be good ac- 
cording to the Law. Co. Litt. 99. a. 5 # 6 Pen | 


& 4 {> 9 


* — 
— 


(D. 2) Licence, or Ad quod Damnum. Neceſſary in what 


1. J Fa Man ſue to the King for a Licence to give an Advowſon to two | 
Chaplains, and to their Succeſlors to hold to their proper Uſe, ang 
that they may hold the fame to them and. their Succeſſors appropriate for 
ever to ſay Divine Service &c. he ſhall have a Writ of Ad quod Dam- 
num to inquire what Damage ſuch Grant would be tothe King or others, 
and that Writ appeareth in the Regiſter. F. N. B. 223. (e770) 7 
2. The Writ of Ad quod Damnum lieth where a Man will give Lands, 
or Tenements in Mortmain, as to a Religious Houſe, or to a Body Poli- 
tick in Fee-Simple, then he ought for' to have the King's Licence, and the 
Licence of the Chief Lords to 12 ſuch Gitr or Grant, and 9 ſuch 
N 7 enen 


| 
| 
| 
| 
| 
| 


—— IIS oo > 2 Yu - ES nn 


** — 
— 


——— é —̃ —̃ — —th — — — r none — 3 
0 Mortm 
* 
1 P - — * — +a „ — Eh) oo, oo 


Licence be granted; and the Courſe is to ſue unto the King to have à 
Licence to ſue that Writ out of the Chancery directed unto the Eſcheator 
ro inquire what Damage it would be ro the King, or unto other Perſons 
if the King do grant ſuch Licence, and upon the Return of that Writ cer. 
tified in the Chancery, the King ought to give Leave that he may alien 
or give in Mortmain ; and that Iaquifition ought to be certzfied into che 
Chancery under the Seals of Eſcheator and ot the Farors, by whom the In- 
quilition was found. F. N. B. 221. (o) | 
3. It the King will give Licence to one to grant 2 Rent unto an Abbot 
and his Succeffors, yet he ought for to ſue forth a W rit of Ad quod Dam- 
num, if he have nor theſe Words in the Patent, viz. and this without 
any Writ of Ad quod Damnum &c. F. N. B. 223. (B mY 


S. P. for nei- 4. And if a Man will exchange Lands, Tenements, or Rents with an- 


ther an Ab- other Abbet, or Body Corporate, upon the Licence granted he oughr to ſue 
bot nor forth à Writ of Ad quod Damnum. F. N. B. 223. (E) TN 


others, who 

have Advow- | ' : : | 
ſon can appropriate it to themſelves, nor to others without Licence. Br. Licences, pl. 23. cites F. N. B. 
223. So if it be to exchange Lands for Rent. F. N. B. 224. (D) | | 


Bur if he re- F. If an Abbot holdeth of ancther Man by a certain Rent-Service, the Lord 
_ = ue cannot releaſe unto the Abbor that Rent without the King's Licence; and 
to hianelk it he do, it is Mortmain and the King ſhall have the Rent. F. N. B. 2231) 
the Services, 3 ; bs | 

or if he releaſes to hold of him in Frankalmoigne, it is not Mortmain. F. N. B. 223. (1) in the Notes 
there (a) cites 10 E. 3. 5. 21 E. 3. 18. Quere, 10 E. 3. Mortm. 17. 1 Bro, Mortm. 31. — For the 
former Services are extinct, and nothing is reſerved but that he holds of him and ſo he did before. - Co. 
Litt. 99. a.——And this it ſeems without other Licence. Wats. Comp. Incumb. $yo. 695. cap. 38; 


6. And if a Man do purchaſe a Licence to found a Houſe with Lands, or 
to make a Prebendary, and to give Lands to the ſame &c. he ought ro have a 
Writ of Ad quod Damnum upon rhe ſame. F. N. B. 224. (E) 

J. If a Man deviſes Lands of Rents to his Executors and to their Heirs, 
to diſpoſe according to his Will, and after he makes his Will, that they 
give the ſame in Mortmain; they ought to have the King's Licence, and 
a Writ of Ad quod Damnum upon the ſame, as appears by the Regiſter. 

. N. B. 224. (F) | 


And if the 8. If a Man will give Lands unto the King in Fee, unto the Intent that 


King ſeiſeth e King ſpall give them to a Religious Houſe, yet a Writ ot Ad quod Dam- 
Lens aliened num ſhall be directed to the Eſcheator to inquire What Damage that ſhall 


in Mort main , , 2 e708 
and after. be to the King, or others, if the 1 accept thereof, and give 
hats dg the ſame to the Religious Houſe. F. N. B. 226. (A) e 

give them | | W | | | 
again to the Abbot &c. in Fee, yet a Writ of Ad quod Damnum ſhall be awarded, to inquire to whoſe 
Damage it ſhall be &c. F. N. B. 226. (B)— And fo if an Abbot purchaſeth Lands withour Li- 
cence, and afterwards the King will pardon him for the Purchaſe, and grant that he may retain and keep 
the Lands, yet an Ad quod Damnum ſhall iſſue to inquire &c. F. N. B. 226.(B) 


r 


1 


— 


1 


(D. 3) Writ of Ad quod | Damnnm. "He the Writ 


ſhall be. 


by 2 Alien in Mortmain owg ht to be expreſſed. F. N. B. 223. (O) 


Writs of Ad quod Damnum which are in rhe Regiſter, that the Writ ougbt to be made according to the 


Letters Patent of Licence, becauſe it ought ro rehearſe the Effect of the Letters Patent therein; and 


therefore the Forms of the Writs of Ad quod Damnum do vary as the Letters Patent themſelves dv 
vary. F. N. B.224-(C) . Fg Hs $48; tte. 


2. In the Writ of Ad quod Damnum for Exchange of Lands, both the 
Lands which are given and the Lands which are taten in Exchange ought 
to be mentioned. F. N. B. 223. (E) 


E E ©. FN the Ws of-A quod Damnum, he Salfance of the Licence to 
e ſere- | 


(E) Pheadings | 


—_ 


Q 2s oO e. 6 0 


_—Y 


__ Mortuary. _ Fy 


E) Pleadings. | 


1. HE Plaintiff in Replevin foall not be ſuffered to cies againſt Ab- 

| bot, or other Religious, nor againſt their Bailiff, by Reaſon 1 
Mortmain; per Aſcough J. quod non contradicitur. Br. Mortmain, pl. 
2. cites 28 H. 6. 10. 


2. If a Man pleads Entry for Alienation in Mortmain, he ought to e Daz a 
ſoew that he entred within the Tear. Br. Pleadings, pl. 69. cites 3 H. J. 2, Piortinain 

be n certainly, ſo that it may appear if he entered within the Year after the Alienation accord - 
in to the Statute. . Mortmain, pl. 26. cites 7 H. 7. 5. Br. Jours. pl. 49. cites S. C. Br. 
Ple 


0 
adings, pl. 80. cites S. C. 


See more of Mortmain in General at Charitable Uſes, and other 
Proper Titles. ] 


ſaid, that the 
| King hath a 
W E FE ortuary _ 
1 * mn after the De- 
| ' | ceaſe of every 
VN Ph * Archbi ſhop 
(A) Mortuary. The efficient Cauſe, by 4 
1 | s E Ne a LY | 3 true it is, 
1. F 'ÞJS it is due de jure to the Parſon in recompence of his per- chat theK ing 
1 ſonal Tithes and Offerings not duly paid in the Lite of the NN 4 
Owner. Linwood fu. 12. Conſtituttones Stmonis Langham cap. de 6 Thing; 
Conluetudine. | viz, (to uſe 
| | n N the Words 
of the Records) 1. Optimum Equum five Palfridum ipfius Epiſcopi cum ſella & freno. 2. Unam 
chlamvdem five clocam cum capella. 3. Unum ctphum cum coopertorio. 4. Unum pelvem cum lava- 
torio five aquar. 5. Unum annulum aureum. 6. Necnon mutam canum, quæ (faith the Record) ad 
dominum Toy ratione Prerogative ſuæ fpectant, & pertinent. And there is a ſpecial Writ that II- 
ſueth our of the Exchequer after the Deceaſe of the Biſhop for anſwering of the ſame ; and in the 
Records this is called, Multa Epiſcopi, or Multura Epiſcopi, derived a Muſ&a, for that it was a Fine, 
or final Satisfaction given to the King, that they might have Power to make their laſt Wills and 'Teſ- 
taments, and to have the Probate of other Mens Telarent, and the granting of Adminiſtrations ; ſo 
3 this Duty which the King hath after the Death of Arc 


biſhops. and Biſhops, is not any Mortuary. 
2 Inſt. 491. Mortuarium bath been ſometimes uſed in a Civil as well Eccleſiaſtical Senſe, being pay- 


able to the Lord of the Fee; Debentur Domino Manevii. de Wrechwike nominibus Heriotti & 


* Mortuary. Wy 


Or 
tuarii duz Vaccz pret. 12 fol. Jac. Law Dict. Verbo Mortuarium cites Paroch. Antiq. 470. 

+ Spelm. Gloſſ. verbo Mortuarium.—Lord Coke ſays, it is a Gift left by a Man at his Death for Re- 
compence &c. 2 Inſt. 491. Shs rigor us | 


2. Mr. Selden tells us that the Uſaye antiently was to bring the Mortuary 2 L. P. R. 
along with the Corps when it came to be buried, and ro Offer it to the 3 
Church as a Satisfaction for the ſuppoſed Negligence and Omiſſion the De- © 
ſunct had been Guilty of in not paying his perfonal Tythes, and from 

thence is was called a Corſe-Preſent, Wars. Sid Incumb, 8vo. 1053. 
cap. 53. cites Selden Hiſt. of Tythes 28). 1 1 | 


— — * e 
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. ENS » (A. 2) Natuter. 


i. 13 Ed. NAC TS that 4 Probibition ſhall not lie for Mortuaries in There ie 96 

1. K. 4. Places where Mortuaries uſed to be paid. be pays DA 
but only by Cuſtom which is proved by the Words of this Act, viz. Ubi Mortuarium dari conſueyit, 2 
491. | 
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492 Mortuary. 


Watf. Comp. 2. 21 H. 8. cap. 6. S. 2. Enacts that No Spiritual Perſon, his Bailiſ or Lf: 
Incumb. vo. ſee, hall take or demand more for a Mortuary than as is hereafi 
l * ec ler expreſſen 
e ace ] . 'Þ beft Keclehaftical uu he R 2 
2. ſays, nor ſhall convent any Perſon before any Eccigſtiaſtical Fudge for the Recovery , f 
This w more for the ſame than is hereafter declared, in pain to forfeit ſo much as he 
was made to 7afes or demands more, and likewiſe 40 5. to the Party grieved, to be recoveres 
oo yu" by Action of Debt, wherein no Eſſoign &c. ſhall be allowed. | 
than to the | THT: 4 | 
Advantage of theChurch, and at a Time when divers other Laws were made for leſſening the Power and In. 
tereſt of the Clergy to the great Abatement of that Reverence which People had to the Clergy and Cen. 
lures of the Church To the Prejudice rather than the Benefit of the Clergy. Ibid. 1050. cap. 57... 
Before this Statute was made, if a Doubt aroſe whether there was a Calfam in a Place to have ſuch 
Things for a Mortuary, this was merely triable in the Spiritual Courts by the Statute of Articuli Chi 
which ſays that ere a Suit is for a Mortuary, Proß ibition ſhall not be granted. Watſ. Comp. Incumb 
8yo. 1050. This Act does not take away the Juriſdiction of the 3 Court, unleſs it be ſug- 
geſted that the Mortuary was of leſs Value. 2 Keb. 867. Wood v. Jefferies, | 
A Prohibition was moved for, becauſe a Vicar ſu'd in the Spiritual Court for a Mortuary upon a Sys. 
geſtion that it «vas not due to the Vicar but to the Impropriator, and that this Statute of H. 8. takes away 
all Mortuaries unleſs where Cuſtom allows them, becauſe Cuſtom ſhall be tried by the Common Lay 
and not in the Spiritual Court; But the Court would not grant Prohibition; For they ſaid, that the 
Spiritual Court ſhall hold Plex of Mortuaries notwithſtanding this Statute ; Becauſe the Statute only takes a. 
way ſuch as were due by Cuſtom ; and here it is admitted that it was due by Cuſtom, but differ as to tie 
Perſon to whom it ſhall be paid. Sid. 263. Trin. 17 Car. 2. B. R. Marke v. Gilbert. Prohibition 
was moved for on Denial of any —_— for a Mortuary and Suggeſtion that ſuch Plea was refuſed ; and it 
was granted Niſi. 2 Keb. hs ich. 23 Car. 2. B. R. But it being afterwards inſiſted that the 
ſettling the Sum of Money to be paid for a Mortuary by this Statute does not take away the Juriſdic. 
tion of the Spiritual Court, the ſame was agreed to, per Cur. unleſs it be / eſted that the Mortuary 
was of leſs Value, and the Plea diſallowed. The Rule was diſcharged Niſi. 2 Keb. 867. Hill. 23 & 24 
Car. 2. Wood v. ſeoffreys Where the like S ſtion was of there being no Cuſtom to pay a 
Mortuary in that Pariſh, the Court was for granting the Prohibition (it being a doubtful Point) to have 
it ſettled, and that the Being of Coſts ſeem'd to be a notable Ingredient in the Caſe ; and this Statute provides 
that they ſhall demand no more than they had by Cuſtom, which tho it be reſtriftive of their Juriſ. 
diction, yet ſhews that they have Juriſdiction of Mortuaries. But the other Side offering Afidavits of | 
uninterrupted Poſſeſſion, Holt Ch. J. ſaid, that might be ſomething ; For tho" there was a good Suggeſtion 
made, yet, if it appeared to them to be merely for Delay, they would not grant a Prohibition, and that 
that was the Reaſon of requiring Affidavits of the Truth of the Suggeſtion. ' 12 Mod. 326. Mich. 11 
W. 3. Oldham v. Rightſon. The Plaintiff died before any Trial had Lutw. 1066. Paſch. 


13 W. 3. S. C. by Name of Johnſon v. Wrightſon. 


Te ws tap $2; Powe Pal take or demand for a Mortuary any Thing at all where (by 
peſted that the Cuſtom) they have not been uſually paid. 

this Sta- | | 7 1 
* Ha Mortuary ſhall be paid but in ſuch Places where it ought to be paid before the making the Sta- 
tute, yet he was drawn into the Spiritual Court ; and a Prohibition was granted. Cro, E.151. Mich. 31 & 
32 Eliz. B. R. Whites Caſe. And it was ſaid to have been ſo adjudged in 16 Eliz. 2b 


S. 4. Nor upon the Death of a Woman Covert, a Child, a Perſon not 
keeping Houſe, a Wayfaring Man, one not reſiding in the Place where he hap- 
pens to die, nor where the Goods of the dead Perſon ( Debts dedutted) amount 
not to the Value of 10 Marks; nor above the Sum of 3 5 4d. when they ex- 
ceed not 3ol. not above 6s. 8d. when they exceed 3ol. but not gol. nor above 10s. 
when they amount to 40 J. or above; and if the Perſon die in a Place where be 
or ſhe dwelleth not, their Mortuary ſhall be paid in the Place where they. had 

their moſs Abode, — 3 e phe 

S. 5. This Ad ſball not abridge Spiritual Perſons to receive Legacies le- 
queathed unto them or to the High Altar. | 2 
S. 6. No Mortuaries ſhall be paid in Wales, Calais or Berwick, or in ally 
of their Marches, ſave only in Wales and the Marches thereof where the) 
have been accuſtomed to be paid ; and ſuch as are there paid ſhall be regulated 

according to the Order preſcribed by this Act. „ 
The Biſhop S. J. The Biſhop 4 Bangor, Landaff, St. David's and St. Aſaph, and tht 
ogy * Arch-Deacon of Cheſter ſhall take Mortuaries of the Priefts within their 
Conſiſtorr Feriſaittion as hath been accuſtomed, notwithſtanding this Act. 
Court before 3 | | 5 : 2 
the Commiſſary for a Mortuary after the Death of J. S. a Prieſt of the ſaid Dioceſs, ſurmiſing a Cuſtom 
to have the beſt Horſe or Mare, Saddle, Bridle, Spurs, beſt Gown or Cloak, beſt Hat, belt pher Garment 
under bis Gown, his Typpet, his belt Signet or Ring, as to the Biſhop de debito conſuet. fore ſuppo- 
88 | | nitur. 


ä 


fs Mortuary. 8 493 


nitur. Whereupon a Prohibition was moved for by Reaſon of this Statute, and averr'd that there is ng 
ſuch Cuſtom there, and that ſhe had paid a Mortuary to the Parſon of C. Jones and Whitlock J. held that a 
Prohibition ought not to be granted, it being a Suit for a Mortuary, and they conceived” that by this 
Proviſo Mortuaries ſhould be paid in the Archdeaconry of Cheſter as befure accuſtomed, and ſo our of 
the Statute, and the Cuſtom for Payment of Mortuaries is triable in Court Chriſtian. But Richardſon and 
Croke]. held that no Conſultation ought to be granted ; For the Surmiſe in the Prohibition is good, Viz. 
That there is no ſuch Cuſtom to have ſuch Goods for Mortuaries as ſurmiſed, and that it may well be 
tried at Common Law ; For now this Statute appoints what ſhall be paid for Mortuaries, and that in 
the ſaid Places in Wales and Archdeaconry of Cheſter, ſuch Mortuaries ſhall he paid as have been ac- 
cuſtomed, which 1s iſſuable and triable at Common Law, eſpecially as this Caſe is, where the Plaintiff 
ſurmiſeth that ſhe paid a Mortuary to the Parſon of C in which Pariſh the {aid Prieſt inhabited; and 
that there is no ſuch Cuſtom that ſhe ſhould pay i: to the Archdeacon. The Defendant was ordered to 


lead or demur, and then the Court would give judgment upon the Record before them. Cro. C. 227. 
lich. 7 Car. B. R. Hirde v. Biſhop of Chile) | 4 : R 


Leſs Mortuaries already ſettled by Cuſtom ſhall not be increaſed by this 

Act; _ there alſo Perſons exempted by this Act ſhall not hereafter by 
chargeable. 
3. 12 Ann. Stat, 2. cap. 6. Aboliſhes all Cuſtoms of paying Mortuaries 
pon the Death of any Clerg yman within the Dicceſes of Bangor Landaſt, St. 
David's and St. Ao ph, and Enatis that no Mortuary or Corſe-preſent or 
Sum of Money in Lieu or Name thereof fhall be payable to any Biſhop of the 
ſaid Dioceſs or other Perſon claiming under them, and gives Recompence to the 
| Biſhops of thoſe Sees in Lieu thereof. 


** — —_—_— * 


(B) In het Caſes it ought to be paid. See (A.2) pl. 


2. S. 3. 4 


1. IF he who dies has 3 Animals a Mortuary ought to be paid, Lin- Svelm. Glo 
wood 7. Conſtitutiones de Simon Langham, cap. de Con- Verbs Mor- 
luetudine & Linwood. fol. 110. Conſtitutiones de Robert MWmʒ⸗ 


chellee. | 
2, But if he who dies has bur 2 Animals, no Bortuary ſhall be paid Seim. Glos. 

as is ordained by the Conſtitutions ok Simon Langyam, cap. de verbo Mor- 

Conſuetudine in Linwood, fol. 7. |  tuarium, 


Alder 


Ry 


(C) Who ought to pay it. 3 ie See (A 2) pl. 


. 


I. FF a Feme Covert dies, no Mortuary ſhall be paid. Linwood, 
fu. 7. This was ordained by the Conſtitution oc Simon Lang- 
ham, cap. de Conſuetudine. 

2, But if a Feme ſurvives her Baron and lives in the Houſe by one 
Bear only, with the Government'of a Family, and after- dies, the 
ſhall pay a Mortuary. Linwood, fo, 7. This was ordained by the 
Conſtttution of Simon Langham. OT eee 219 On TOs 


(D) To whom: it ſhall be paid. 


1. 1 ought to be paid ro the Parſon of the Pariſh where the Party 
1 who is deceaſed received the Sacraments during his Lite. This 

appears in Linwood. to. 7. by the Conſtitution of Simon Langham, 

and by the Conffitution of Robert Winchelſee. Linwood. fo, 110. 


8 (E) How. 


2 _ — — ———  —— — —— ——— 
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4a Mortuary. 


| Spelm. Gloſſ. 1. F he who dies has 3 Animals, the Lord ought to have the Beſt 
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r (E) How it ought to be paid. 


Verbo Mor- for a Herior, and the Parſon the 2d Beſt for a Mortuary; Lin- 


ruarium. wood. fo. ). Conſtitution of Simon Langham, cap. de Conſuety, 
dine. Linwood. fo. 110, Conſtitution. 


See (A.2) pl. (F) Remedy at Common Law, and now. 
2. 8. 2. & in | | | 
Notis. 1. IT has been held that ſuch a Right was veſted in the Parſon to have 


the ad beſt Beaſt for a Mortuary (where by Cuſtom it was due) 
that he might ſeiſe it where ever he could find it. Watſ. Comp. Incumb. 
8vo. 1053. cap. 53. Cites J H. 6. 26. 16 H. ny. 5. | 
2. Ir is ſaid by ſome, That ſince the Statute of 21 H. 8. cap. 6. by 
which Mortuaries are reduced to a Certainty to be paid in Money, that 
an Action of Debt will lie upon the ſaid Statute in the Courts of Common 
Law for Recovery of the Sum due for a Mortuary, tho? before that Sta- 
tute Mortuaries were only recoverable in the Spiritual Courts; For tho' 
the Statute be only in the Negative, yet it implies an Affirmative that 
thoſe Rates ſet down in the Statute may be taken where by Cuſtom Mor- 
tuaries are due, ſo that the Statute has made it a Duty fix d in the Party, 
and then by Conſequence the Law will give a proper Remedy for the Re- 
covery of it. Watſ. Comp. Incumb. 8vo. 1053. cap. 53. cites Parſon's Coun« 
ſellor 359. But ſays as he has never heard of any ſuch Action of Debt 
brought, ſo he very much doubts whether ſuch Action is maintainable, 
and rather thinks it is not, but that it ſtill remains as a Matter ſuable 
only in the Spiritual Court, and refers to 5 Rep. de Jure Regis Eceleſiaſti- 
15 co. 40. 378 
3 Mod. 268. 3. The Court was doubtful, whether a Prohibition would lie for a Mor- 
es pc tuary, and therefore for ſettling this Point they adviſed the Defendant to 
Proud v Pj. accept of a Declaration upon the Prohibition, and thereupon to demur 
r that the Matter might be ſolemly debated. Carth. 97. Mich. 1 W.&M. 
Per Cur. B. R. Broad v. Piper. ns | 


There is no ' 
Colour for a Prohibition ſince you have not pleaded a Cuſtom ; For a Mortuary is a Thing within their 
1 and if there were any Room for a Prohibition, it would be for want of a Cuſtom; and 

en that ought to have been pleaded: And he compared it with a Modus decimandi, for which 
there is no Remedy but in the Spiritual Court; And the Caſe in Cro. Car. ind v. Biſhop of ¶ heſter, 
is not like this; for the Statute excepts a Mortuary, and a Mortuary is a meer Eecleſtaſtica ! Right, for 
which there is no Remedy but in the Spiritual Court; and Rule for Prohibition was debargel 12 Mod. 
416. Mich. 12 W. 3. Johnſon v. Ryſon. ; 


[For more of Mortuary in general See Motion D) 1. 0 nk 
proper Titles. ] 


; * Motion. 


* Motion. 3 


is a Prayer 

or Requeſt 

4 Ore Terys 
of the Party 
to the Cou:t, 


"IP x either in 
(A) Motion in Court. JF hat may be done upon Moe Perton or by 
b tt & Counſel. P. 
| won, C. R. C. 245. 
A NE ought mot to move the Court for a Rule for 4 Thing to be done, For the 
which may by the CommonRules of Praticè of this Court be done x ay 3 
without moving the Court for it; much leſs ought the Court to be mov- bled SG 
ed for the doing of that which is againſt the Common Rules and Practice Client put to 
of the Court. 2 L. P. R. 209. cites 24 Car. B. R. 


the Charge 


| of needles 
Motions, nor of Motions not to be ne and the former Sort of theſe Kinds of Motions do ſavour of 
C 


Ignorance, and the later of too much Preſumprion ; the former are to put the Court to needleſs Trouble, 
and the later are moved againſt the Honour of the Court. 2 L. P. R. 209. 


2. The Court was moved for an Attorney of the Common Pleas thar 
was ſued in this Court to allow his Writ of Privilege. But Roll Chief Juſ- 
tice bid him plead his Privilege, tor we cannot allow it upon a Motion 
and his Shewing of his Writ of Privilege. Sti. 373. Trin. 1653. B. R. 
Anon, | | 

3. It was ſaid by Roll Ch. J. If there be a Fudgment againſt 3, and 

one of them is taken in Execution and be afterwards ſet at large by the 
Plaintiff*s Conſent, if either of the other two be afterwards taken in Exe- 
cution upon the ſame Judgment he may have an Audita Onuerela, but he 
cannot be relieved upon a Motion in Court, though grounded upon an At- 
fidavit. Sti. 387. Mich. 1653. B. R. Price v. Goodrick. 
4. The Court was informed that in an Action of Accompt brought 
there was a Verdict, that the Defendant ſbould accompt before Auditors, 
and that Auditors were aſligned, and the Parties were now betore the 
Auditors, and thereupon it was moved on the Defendant's Part, that this 
Court would grant him time to accompt, for the Reaſons alleged. But Wild 
anſwered, that it was not proper to move here; for the Auditors are now 
Judges ot che Matter, and may give Time if they ſee Cauſe. To which 
Glyn Ch. J. agreed, and faid the Auditors are Fudges by the Statute, and 
thereupon move betore them, and trouble nor us with it. Sti. 464. Mich. 
1655. B. R.. . . V. Le Gay. | . 

5. A Statute loft is not to be certify'd or help't on Motion, but Bill 
muſt be exhibited againſt all that are concerned in the Land; per Lord 
Keeper. Chan. Cafes 20. Mich. 2 Car. 2. Anon. 

6. Where Franchiſes have been once allowed on Plea, and are on Re- 1 1, 
cord in Court, there they may be allowed upon Motion ever after wards, 165. S. C. 
but where they have not been allowed, ir is otherwiſe. Per Cur. 2 Salk. 
450. Hill. 9 W. z. B. R. Hinton v. Hern. or 

7. The Merits of à Cauſe thall not be tried on a Motion for Bail. In 
an Action of Debt upon a Bond, the Defendant ſays, it was per Durels ; 
that will not excuſe him from Special Bail; For the Court will not de- 
termine the Merits upon ſuch a Motion, nor put a Slur upon the Plaintiif's 
Cauſe, which ought to come down fairly to Trial without Prejudice; ſo 
It 1 fays it was uſurious. Per Holt Ch. J. Salk. 100. Hill. 11 W. 3. E. 

non. 1 | e | 2 

8. Where a Fine is ſet for Forcible Entry, Conviction cannot be quaſhed | 
on Motion, but the Defendant muſt bring his Writ of Error; but if no 
Fine be ſer then it may be quaſhed on Motion; per Cur. 2 Salk. 450. 
'aſca. 4 Ann. B. R. the Queen v. Layton. | | 


9. After 
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496 Motion. 
9. After Motion in Arreſt of Judgment, no Motion ſhall be tor a new 
Trial, but after Motion tor a new Trial, one may move in Arreft of Fudg- 
ent. 2 Salk. 647. Turbervill v. Stamp. 
10. The Court cannot hold Plea of an Agreement upon a Motion. 1 Salk 
400. Mich. 10 W. 3. B. R. Anon. | 
11. Kire facias recited a Judgment in Time of the King, which in Truth 
was in the Lime of the King and. Queen; and ſo no Judgment to warrant it; 
and Judgment was upon Return of Nihils. Per Cur. in Strictneſs we ought 
to put ti em to Audita Querela, but we generally relieve them upon Motion; 
and the Judgment on tne Sci. Fa. was ſet aſide, and ordered that the Money 
levied by a Fi. Fa. thereupon thould be refunded. 12 Mod. 351. Paſch. 12 
A v. Watts. 
For the 12. It any Thing be moved to the Court upon a Record, but the Record 
Court will upon which the Motion is made be not in Court when the Motion is made, 
be fattshe! the Court will make no Rule upon ſuch a Motion. 2 L. P. R. 208. cites 


* 


by the Pe- © 
ca whe- Hill. 22 Car. B. R. 


thertte Mat- | | 
ter of the Record, upon which the Motion is grounded, be fo as is ſuggeſted by the Counſel, and will 
not reſt upon Suggeltions made at the Bar; For the Court judges not upon Allegata only, but upon Al- 
legata & probata. 2 L. P. R. 208. | 


13. One ought not to move the Court for a Thing againſt which they 
have delivered their Opinions. Trin. 22 Car. B. R. Bur ought to reſt ſa- 
tisfied with the Judgment of the Court, and to ſubmit thereunto. 2 L. 
P. R. 208. 

14. In the Caſe of one Topleſs v. Rag, Hill. 1657. B. S. It is ſaid, 
that one ought not to move for ſeveral Things in one Motion; and there- 
tore upon a Motion, that one in an FEjetiment might be made Party to de- 
tend his Title, and that he might a//o zpar/ to the next Term; the Party 
was admitted to be made a Party, and ordered to move again at another 
Time for an Imparlance. To move two Things in one Motion, the 
Court calls grafting upon a Motion; but ſuch Motions have been oſten- 
times allowed. 2 L. P. R. 210. | 

15. Every Perſon who makes a ſolemn Argument at the Bar, is allowed 
by the Court a Motion for his Argument. 2 L. P. R. 210. 

16. Many Motions are now made touching the regular iſſuing forth, and 
Execution of Commiſſions, Proceſs, and other Matters of Courſe, which here- 
tofore were commonly referred to four of the tix Clerks not in the Cauſe, 
who hearing the other two Clerks concern'd in the Cauſe did eaſily deter- 
mine the Queſtion without Delay or Charge to the Suit. P. R. C. 249. 

17). It has been ſaid, That there is ſeldom Occaſion for more than one 
Motion in a Cauſe, Sn) For an Injunction for quieting Poſſeſſicn, or flay- 
ing Suits at Law ; other Motions being tor the moſt Part needleſs, or not 
cending to end bur perplex the Cauſe; and a Cauſe would be ſoon read 
for hearing, if ir went on in an orderly Courſe by Pleadings and Proots, 
without being croſſed by trivolous Motions. Wherefore the Solli- 
citor ought to be very careful nor to lead his Client into needleſs and ex- 

penſive Motions, P. R. C. 249. 


(B) By whom it may be made. 


1. HE Clerk of the Errors in the Common Pleas attended here upon 

a Rule of this Court; whereupon a Clerk of the Court gave No- 
tice ot 1t to the Court, and prayed he might be heard. But the Court an- 
ſwered, that Counſel ought ro move, and not he. Sti. 135, Mich. 24 
Car. B. R. Anon. 


2. It 


/ 


Motion. 4 
22 NM. __ 457 
2. It is againſt the Courſe and Practice of the Court for any Perſon to 
make a Motion in his own Cauſe. 24 May Paſch. 1650. B. S. So ſaid in 
29 4 one Thruſton v. Maſon, viz. For a Counſellor to do it. 2 
r | 


— 


a 


(C) Time. At what Time a Motion may be made. 
1 for what. 


L Onday is a Special Day for Motions in this Court by the anci- 
ent Courſe, I ſuppoſe it is ſo, becauſe the Court and Counſel 
cannot be ſo well prepared to ſpeak in ſolemn Matters on that Day, in 
regard of the Lord's Day, which immediately precedes. Mich. 22 Car. 
B. R. Yer Motions are made upon any Day, as the Buſineſs of the Court, 
or the Day will 7 2 L. P. R. 208. | | 
2. Where a Motion hath been denied, the fame Matter ought not to be 
moved again by another Counſel without acquainting the Court thereot, 
and having their Leave for the fame. 2 L. P. R. 208. 3 | 
3. Ir is not uſual to move for a Trial at the Bar upon the af Day of 
the Term. 2 July, 1650. B. S. Nor for the Secondary to make a Report, nor 
for a Prohibition, nor to vacate a Fudgment, nor ſuch like Caſes ot Diſpute, 
except both Parties be in Court, and are contented with the Motion, and 
prepared to ſpeak in it; and if ſuch Motions be made, the Court will 
make no Rule upon them. 2 L. P. R. 210. | 
4. It is againſt the, Rule and Practice of this Court, to move for an Becauſe the 
Attachment or any Matters in Law upon the laſt Day of any Term, except it other Party 
be where the Caſe is peremptory, or of Neceſſity to be moved then. 2 L. P. Time ky 
R. 210. cites. Paſch. 23 Car. B. R. 3% make his De- 
I en | fence by an- 


2 Motion; and that Day is a _—_ appointed chiefly for Motions, to prepare Buſineſs againſt 
the Aſliſes, or the Term next to come. 2 L. P. R. 210. | 


5. The three laſt Days of the Term, if it be an iſſuable Term, are ap- 
pointed to hear Motions, and no other Buſineſs but Motions and Crown- 
Office Cauſes, except upon ſpecial Occaſions; But if it be not an iſſuable 
Term, then the two Jaft Days are only for the hearing of Motions ; For 
in thoſe Terms there is leſs Occaſion for Motions, than in iſſuable Terms. 
2 L. P. R. 210. cites 30 January 1650 B. S. | 
6. By Glynn Ch. J. It is not the Cuſtom or the Practice of C. B. for For it ſeems 
a Serjeant at Law to move for a Clerk of the Court, and afterwards for his bot in 


4 . tended th 


| | TE | i | | move. with- 
out a Fee for the Clerk of the Court, and therefore if he ſhould be ſo heard, he would have a double 
Motion at one Time, which no Court doth allow; but in this Court it is uſually done, ſo that it ſeems 
* Counſel here are more civil to the Clerks of the Court, than they are in the Common Pleas. 2 L. 
„R. 210, - A r 


J. During the Term every Thurſday is a Day for Sealing and Motions 
only, except it happens to be ro oy Day of the Beginning, or the /aſt 
Day ſave one of the End of the Term. And ſo are Tuesdays and Saturdays. 
So the fir/t and laſt Days of the Term are alſo Seal Days, and Days of Mo- 
tion. P. R. C. 248. LR, | Rh, gt 

8. In Vacation, Seal Days are only Days of Motion, and are appointed 
by the Lord Chancellor. Yer the Morning after the Term Motions are 
always made at the Rolls, upon Suppoſal (I gueſs) That ſome may proba- 
bly remain, which ſhould have been moved, bur could not the laſt Day 
of the Term, P. R. C 248. | f 
9. No Motions are heard after the 9 Seal after Term, till ther 

e | | 6 | General 
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General Seal before the enſuing ir; But Things which require Diſpatch 
may be petitioned for, and Right will be done; For this Court is always 
10. A Plaintiff in Error cannot move #0. quaſb his Writ of Error befors 
Error affigned. 12 Mod. 602. Mich. 13 W. 3. Anion. 


pI 


See Indict- 


nn Oo (D) . Quaſhed on Motion. What. 


1. CUIT was in the Spiritual Court for a Mortuary, and a Prohibition 
| was granted, and in debating thereof, a Queſtion was, Whether 
Conſultation thould be granted upon a Motion, without anſwering to the Pro. 
hibition. And it was argu'd by Noy, that it ſhoyld, becauſe the Syit be- 
ing for a Mortuary, there is no Caule of Prohibition, and therefore Con- 
ſultation ſhould be granted; And of that Opinion was Jones and Whit. 
lock J. But Richardſon and Crake J. held, That as this Caſe is, no Con- 
fulcation ought to be granted without anſwering to the Prohibiti n, the 
Plaintiff having ſhewn in her Declaration upon the Prohibition, BZ the 
Defendant had ſued her after the Probivition, which is a Contempt, and 
ought to be anſwered ; But, perhaps in ſome Caſes where the Prohibition 
appears in it ſelf to be unduly granted, the Defendant before x 19" 
having committed no Contempt in proſecuting thereof, may move to haye a 
Conſultation. Cro. C. 237. Mich. J Car. B. R. Hinde v. the Bithop of 
Cheſter. | F 
2. The Court was moved for a Superſedeas for the Earl Rivers, who 
was arreſted by a Bill of Middleſex, and is in Cuſtody of the Marſhal of 
this Court, becauſe he is a Peer of the Realm, and ought not to be arreſt- 
ed. The Court anſwered, you mutt plead your Privilege if it be fo; for 
we cannot take Notice ot it upon a Motion. Sti. 177. Mich. 1649. . 
3. Indiliment for ſelling Bread under the Aſſſe was denied to be quaſh'd 
upon Motion, becauſe oppreflive of the Poor. 12 Mod. 242, Mich. 10 
W. 3. the King v. Flinr. 


1 


4. Indictment for a Cheat denied to be quaſhed on Motion. | I2 Mod. 


499. Paſch. 13 W. 3. the King v. Orbevill. 


—_— — — . = 
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(E) Done. Vat muſt be done, or will be required, in 


order to obtain what is moved for. WET 


* S. P. That 1. IF there be divers Rules of the Court made in a Cauſe, and the Party 
the Court intends to move upon theſe Rules, he muff produce the Rule that 
ford * in- was laſt made in the Cauſe, and move upon that. Paſch. 23 Car. B. R. 

hat Vet it is neceſſary alſo to have the Rules and Copies of the * Afidavits mac 


on what 9 7 
Grounds the in the Cauſe, to ſatisfy the Court how the Cauſe ſtands in Court, and how 


Rule was jr hath been proceeded in from Time to Time, and how the Rules depend 
made, and upon one another; but the laſt Rule is the moſt material. 2 L. P. R. 209. | 


whether 


h 1 : | 
Cauſe - upon the Motion ſufficient to induce them to ſet aſide the Rule, 2 L. P. R. 209- 


Cites 22. Feb. 1649. B. S. 


2. One Party ought not to ſurprize another by a Motion in Court, bur | 


he ought to move in ſuch convenient Time, that the other Party againſt 


whom the Motion is made may have Time to be heard, and to make his 


Defence. And this the Court will grant. 2 L. P. R. 209. cites Paſch. 
23 Car. B. R. 5 


a al . 


— —_ 
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(F) Done vit hout Motion what. 


1. D Roll Ch. J. a Matter entred upon Record cannot be altered without 
4 Motion made, and the Conſent of the Court firſt obtained, tho 
the Attornies on both Sides conſent to it. Sti. 386. Trin. 1653. B. R. 
Anon. 
2. If Reſcous be returned, Attachment ſhall go of Courſe without Mo- 
tion; per Cur. 12 Mod. 247. Mich. 10 W. 3. Anon. 


— 


(G) Natice. In what Caſes it muſt be given, and at auhat 


Time. 


I. HEN a Thing queftionable between the Parties is to be moved * Every No- 
to the Court for ſettling thereof; he that intends to move it, tice of Mo- 
muſt give the adverſe Party * timely Natice f the Day (as near as he can) 3 1 
when he will move it; Mich. 1650. B. 8. and upon what he intends to Day; at leaſt 
move, that he may be . to Anſwer the Motion at the Time when before the Day 
he moves, for the quicker diſpatch of Buſineſs, and for the ſaving further 2" * i 
eee, 57 Het fo K isto be made; 


. : as if the 
be on Thurſday, the Notice muſt at leaſt be on Tueſday. P. R. C. 247. 


Motion is to 
2. Some Motions are of Courſe (that is) where by a ſtanding Rule, or 
the known Courſe of the Court, a Thing deſired is to be granted without 
hearing che other Party; in cheſe thore eng do Notice qt the Motion to 
the other Side, nor ought Caugcil ©9 e them. p. R. C. 245, 246. 
3. There are others — of Courſe upon Syuppo/ttion of the Facts 
ſtanding fingle ; but becauſe there may probably be ſome other Fact or Cir- 
cumſtance reſting in the Knowledge of the Parties, and which the Court 
cannot at preſent ſee, which yet oppugns the Reaſon of the Motion, they 
are granted only Niſi &c. if there be not Notice of the Motion, or if there 
be, yet all are not abſolutely granted. P. R. C. 266. 
4. There are others not founded on ſuch general Rille or Uſage, and ſome- 
times beſides or againſt it, which are granted or denied, as rhe Court ſees 
hr, upon the Weight and Reaſon of the Matters, as it appears upon the 
Motion, or upon hearing of both Sides. P. R. C. 246. n 
5. Some of theſe of fai Moment and frequent are generally ted 
without Notice; it leſs frequent, and of more Weight, then only Niſi, 
if no Notice. p. I FEY SOON BY 21 TN # 
6. Such of them as are very rare, and upon extraordinary Occaſions, will 
ſeldom be granted in any ſort without Notice. P. R. C. 246. | 
J. Before you move, Affidavit muſt be made of the Service, and the 
Manner of ir, and the Affidavit fed, and a Copy taken thereof, if you 
think you ſhall need to prove Notice. P. R. C. 247. nian 
8. Where Notice is neceſſary, every N the Party moves for /bould 4 where 
be expreſſed ; For the Court will nor ordinarily extend rhe Order bèyond 8 , 
the Y ↄ ˙* x SRL 29035 | * Court Would 
Hi 55 | 55 5 * l | 2 N RR 3 ay oy 5 
hat the Plaintiff might l into Poſſeſſion, a eceiuver appointe K. · nat Orger that no- 
thing ſhould be 2 the r mean Time, tho the Defendant did not defend the —_ 


P. R. C. 247. — , Notice was given of a Maxion o ſaperſee an Excommunicato Copiendo, 55 et 
Biſbp's Seal f no 3 den fran, ; Which u the Morton happening otherwiſe, the Counſel wonle 
have inſiſted, That the Excommunication was, before the laſt general Pardon; but the Court w ould not hear 
them to that, till another Day; becauſe there was no Notice given of the Exce , which there ought 
to have been, tho' there needed none of the other, which any one, as Amicus Cuxiæ, might have men 
had it been true. P. R. C. 247, 248. 3 gh sf > 9. Is 


— 


— 
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500 | Murder or Manſlau ghter. 


9. It was ſaid that if a Party gives Notice 3 Times that he will move 2 
Matter, and yet does it not he ſhall ordinarily pay the other 108. CG, 
Bur if it be a Matter of Weight, and many Counſel are feed, the Cour: 
will order Coſts to be taxed by a Maſter. P. R. C. 248. | 

10. Upon Motion 0 eftreat a Recognizance, the other Side ought to have 
Notice. 12 Mod. 494. Paſch. 13 W. 3. Anon. 


r 


(H) Notice. To 2whom it muſt be given, and How. 
Ef OTICE of a Motion, muſt be given in writing fgned with the 
Name of the Party, his Clerk, or Solicitor. that gives it. It 
mutt be delivered zo the other Party, or his Solicitor, (or at leaſt left at one 
of their Houſes, tho' I have heard it ſaid, that this is not ordinarily good 
SETVICE;) or which is more Uſual, it muſt be delivered to the Cleck in 
Court, or left at his Scat in the Office with his Clerk or Servant. P. R. C. 
246, 247. | gent gan 97 9 9 
* ee of Motion to take Money out of Court, muſt be to the Party 
himſelt, except the Court upon a previous Motion have ordered ſo many 
Days Notice to the Clerk in Court &c. as may' be time enough to ſend 
the Client Notice, and to have his Anſwer if he be in the Kingdom; but 
hard to be found, or the like,! ſhall be ſufficient. P. R. C. 248. 
3. Where by Reaſon of the Abſence 40 a Counſel, who ſhould have de- 
tended a Motion, the Court thinks fit to put it of for that Time, the 


former Notice is often ordered to be continued; ſo as the Matter may be moved 
another Day upon Notice to ſuch abſent Counſel only. P. R. C. 249. 


[ F or more of Motion in General See Indictment, (S. 2) Me exeas 
Begno, and other proper Titles. . ] | 


Murder or Manſlaughter. 
(A) hat is, and of the ancient Puniſhment thereof. 
I. URDER is when a Man of ſound Memory, and of the Age of 


Diſcretion, unlawtully killeth within ny County of the Realm 
any reaſonable Creature in Rerum Natura under the King's Peace with 
Malice fore- thought either expreſſed by the Party, or implied by Law, 
ſo as the Party wounded, or hurt &c. die of the Wound, or Hurt &c. 
within a Year and a Day after rhe ſame. 3 Inſt. 47. 

„Hawk. Pl. 2. The Engliſh and German Laws for puniſhing Murder and Man- 

C. 78. cap. ſlaughter by Pecuniary Mulats were alike, except only that they differed 

31.8. 1. ſays in rhe Sums or Penaſties inipoſed. In ſome of the German Laws the kill- 

—_ ing of a Man is called Mordritum, in others Mordrido or Mortando, but 


der ancient. in the German-Saxon Laws Tit. 2. S. 6. it is called Mordrum, which 


ly ſignifed Word, nor any thing like it is to be found in our Engliſh-Saxon Laws, 


only the Pri- tho? it occurs often in William the Conqueror's Laws, and the Laws 0 
, filling H. 1. The Word is from the German Ermorden, or Morden to * Kill a Man 
which by baſely as Thieves uſe to do; & quis Hominem occiderit S abſconderit, quod 
Force of a Mordritum vocant ; the Mui commonly for the Death of a Man was his 
Law intro- eregild, viz. the Value of his Head or Life, out of which if he were 4 
duced by | | Servant, 


2 


Murder or Manſlaughter. 50 I 


Servant, his Maſter or Patron had a Part, or Compenſation for his Loſs, K. Canutus 
which was ca/icd Manbote. Brady's Comp. Hiſt. ot England 62. (D) (E) 5 2 1 = 
(F). cites as above and LI. Ine, cap. 69. LI. Fris. tit. 1. S. 3. 6. 9. 10.— r 
And Ibid. 119. in Anno Domini 924. ſays that King Athelſtan by a Law the Town or 
eſtabliſhed the Price ot Murder or Man-killing from the King to the Peaſant Hundred, 
che Puniſhment whereof was at that Time Pecuniary, and not Capital or Ahare the 


by Death; and there ſets down the ſeveral Prices or Valuations. > ly ce to 


r SE. 7 4M Ht Bk be amerced 
to the King, unleſs they could prove that the Perſon ſlain were an Engliſhman, (which Proof was 


called Engleſhire) or could produce the Offender &c. and in thoſe Days, the open willful killing of 


a Man through Anger or Malice &c. was not called Murder, but voluntary Homicide. Hawk. Pl. C. 
78. cap. 31. S. I.— Bur the ſaid Law concerning Engleſhire having been aboliſhed by 14 Edw. 3. 4. 
the Killing of any Engliſhman, or Foreigner through Malice prepenſe, whether committed openly or ſecretly, 
was by degrees called Hurder; and 13 Ric. 2. 1. which reſtrains the King's Pardon in certain Caſes, 
does in the Preamble, under the General Name of Murder, include all ſuch Homicide as ſhall not be 
rdoned without ſpecial Words; and in the Body of the Act expreſſes the ſame by Murder, or Kil- 
ing by Await, Aſſault, or Malice prepenſed. And doubtleſs the Makers of 23 H. 8. cap. 1. which ex- 
cluded all wilful Murder of Malice prepenſe from the Benefit of the Clergy, intended to include open, 
as well as private Homicide within the word Murder. Ibid. S. 2:—By Murder therefore at this Day we 
underſtand, the wilful Killing of any Subject whatſoever, through Malice fore-thought, whether the 
Perſon ſlain, be an Engliſhman or Foreigner. Ibid. S. 3 This Diſtinction between Murder and 
Manſlaughter only, is occaſioned by the Statute of 23 H. 8. and other Statutes that took away the Be- 
refit of Clery from Murder committed by Malice prepenſed, which Statutes have been the Occaſion of 
many nice Speculations. The word Murder is known to he a Ferm, or a Deſcription of Homicide 
committed in the worſt Manner, which is no where uſed but in this Iſland, and is a Word framed by 
our Saxon Anceſtors in the Reign of Canutus upon a particular Occaſton ; per Holt Ch. J. Kelyng. 
121. Hill. 5 Anne. B. R. in Caſe of the Queen v. Mawgridge. _ | 
| Homicide againſt the Life of another, amounting to Felony, is either with or wit houl Malice. Hawk. 
Pl. C. Abr. 82. cap. 30.——— That without Malice, is generally called Manſlaughter, which is ſuch a 
Killing as happens either on a ſudden Quarrel, or in the Commiſſion of an unlawful Act, without any pre- 
meditation or deliberate Intent of doing Miſchief; and therefore there can be no Acceſſories in x. Hawk. 
Pl. C. Abr. 83. cap. 30. S. 1. | 


3. 32 F. 3. cap. 25. Murder from henceforth ſhall not be judged before The Miſ⸗ 
our Fuſtices where it is found Misfortune only ; but it ſhall take Flace in ſuch © hiet before 


| his St: 
as are ſlain by Felony, and noi otherwiſe. — That 


he that kill'd 
Man by Miqdventure per Infortunium, as by doing any Act that was not againſt Law, and ye: 
againſt his Intent the Death of a Man enſued, this was adjudged Murder; as if a Man had caſt a St. ne 
ever an Houſe, or jhot at a Mark, and by the fall of the Stone, or glance of the Arrow a Man was ſlain, 
the Party ſhould ſuffer Death; and ſo it was at the Common Law, if a Man had killed a Man Se defen- 
dendo, he ſhould be hanged and forfeit in both Caſes, as in Caſe of Murder; ſo tender a Regard had 
the Law to the Preſervation of the Life of Man. And with the Common Law was agreeable the Ju- 
dicial Law; before the Cities of Refuge were appointed, he that killed a Man by Miſadventure &c. was 
ut to Death, to the end that Men ſhould be ſo — and wary of their Actions, as no Death of Man, 
oman or Child might enſue thereupon. 2 Inft. 148, 3 | 
This Statute doth remedy both Points ; for the later Clauſe is General, that it ſhall not be Murder, 
but where it is done per Feloniam is felleo Animo, and by Malice prepenſed ; and albeit his Life in 
neither of theſe Caſes is now loſt, yet the Forfeiture of his Goods and Chattels remain'd in both Caſes ; 
and ſo if a Man kill a Man by Miſadventure, it he cſcape, the Town ſhall be amerced &c. which 
is alſo a Mark of the Common Law. 2 Inſt. 149. | | 
HoltCh. J. ſays a Miſtake upon the Statute of Marlebridge may be rectify d; For it was not made upon 
a Suppoſition that he, that killed thePerſon ſlain by Misfortune, ſhould” be hang d, but only to Explain, 
or rather to take off the Rigor of the Conqueror's Law, that the Country ſhould not be compelled to 
find out the Manſlayer, or if he were found out, he ſhould not undergo the Penalty of that Law ; For 
as the Law ſtood, or was interpreted before that Statute, if a Man was found to be lain it was always 
Intended. 1. That he was a French Mari, 2d. That he was killed by an Engliſhman, zd That kil- 
ling was Murder. 4. If any one was apprehended to be the Marderer, he was to be tryed by Fire and 
Water, tho' he killed him by Misfortune, which extended beyond Reaſon and Juſtice in Favour of 


the Normans. But if an Engliſhman was killed by Misfortune, he that killed him was not in danger 


of Neath, becauſe it was not Felony ; For ſaith Bracton (who wrote the later end of H. 3.) fo. 136. he 
that killed a Man by Misfortune was tobe Diſcharged 5. If the Maletactor was not taken then the Coun- 
ty was Amerced ; but by the Statute of Marlebridge if it was known that the Perſon flain was a French- 
man and was killed by Misfortune, then the Country ſhould not be Amerced if the Manſlayer was not 
taken, or if he were taken he ſhould not be put to his Ordeal Trial; this ſeems to be the true Mean- 
ing of the Statute ; bur ſecondly it will appear to a Demonſtration, that before the Statute he that killed 
an Engliſhman per Infortunium was never in Danger of any Death; For this Statute of Marlebridge 
was made 52 H. 3. the Statute of Magna Charta was conſummate 9 Hf. 3. and that Directs, that every 
one impriſoned for the Death of a Man and not thereof indicted might of R Ent purſue the Writ de 
Odio et Atia; and if it was found that the Perſon impriſoned killed him ſe Defendendo, or per Infor- 
tunium, and not per Feloniam, then he was to + which ſhews that he was not ia | — of 
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1 Murder or Manſlaughter. 
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Death; For if he had, he would not have been let to Bail. Kelyng. 122, 12 3. Hill. 5 Annæ. B. R. in 
Caſe of the Queen v. Mawgridge ——cites 2 Inſt. 2. 


It ſeems this 4. A Man and his Feme having long 'Time lived incontinent together, 
, ar = the Man having conſumed his Subſtance and groting into Neceſſity ſaid, 
dos 4 Wife, that he was weary of his Lite, and hat he wonld kill hm p and the Feme 
as Mr. Nel- ſaid that then ſhe world alſo die with him; whereupon the Man prayed the 
ſon tranſlates Feme to by Ratsbane and they would drink it together, which the did, and 
it, 8 put it into the Drink and they drank it, but after wards ſhe zook Sallad Oyle 
Porto Tren. . 41d ſo vomited and recovered, but the Man died. And the Queſtion was if 
ſon, if any this was Murder in theFeme ; Mountague the Recorder cauſed the ſpecial 
Thing.) Matter to be found; Quzre the Reſolution. Mo. 754. pl. 1041. 

S. C. cited 5. Lovell had two Maid-/ervants, and one ot them without his Knoy. 
5 . ledge, had received into the Houſe a Chare-Woman, who (all being in their 
of Nevett's Beds) by her Negligence let a Thief into the Houſe, and atterwards called out 
Caſe, but it Thieves, Thieves; and afterwards Lovell came out of his Bed with a 
is reported Sword in his Hand, and the Chare-Woman calling to Mind that ſhe was 
there that there without his Privity or his W ile's hid herſelf behind the Dreſſer, and 
ek Lovell's Wife eſpying her there cried out Thieves, Thieves, upon which 

g to the | , | a mp 3 152 

Dock to let Lovell came and ran her into the Breaſt with his Sword; and the Opinion 
out the of the j uſtices at rhe Old-Baily, and alfo of all the Juſtices of the King's 
3 Bench was, that it was neither Murder nor Manſlaughter ; not Murder 
apy e becauſe there was no Fore- thought Malice; nor Manſlaughter, becauſe he 
Thieves try- ſuppoſed her to be a Thief; and it the had been a Thief, then it was clear 


ing to break that it was not Manſlaughter. Mar. 5. Paſch. 15 Car. cites Lovell's Caſe, 
in, upon 

which ſhe ran to her Maſter and Miſtreſs, and told them of it, but put the Woman into the Buttery, 
where the Wife eſpy ing her, and not knowing her, cry'd out to her Husband, who went in and being in 
tle Dark thruſt his Sword before him and killed the Woman; and that the Chief Juſtice and himſelf and the 
Recorder reſolv'd, that it was not Manſlaughter ; For it was done ignotantly without Intention of Hurt to 


the Woman. Cro. C. 538. 


A Bey climb d . Barbarity will make Malice in many Caſes; per Holt Ch. J. Comb. 
a Tree in a 408. cites Cro. C. 13 1. Holloway's Caſe. | EY 


Park to cut 


Beuzhs and the Woodward ſeeing him bid him to come down which the Boy did, and then the Woodward 
ty'd him with a Rope about his Waſt to the Horſe's Tail and ſtruck both the Boy and the Horſe, by means 
whereof his Shoulder was broke and he died immediarely ; rhis was held to be Murder, tho' the Wood- 
ward had no Intention to kill the Boy; but being &/led, without making any Reſiſtance, by one aubo had no 
Authority to correct him in that Manner, and tho” the cutting the Boughs was an unlawful Act, yet the 
Law in ſuch Caſe implies Malice prepenſe. 5 Mod. 290. Arg. cites Holloway's Caſe. S C. Palm. 
545. Mich. 4 Car. B. R. adjudged Murder, but ſays the Court did not not declare their Reaſons openly. 

To. 198. S. C. adjudged, and ſays that all the 4 Juſtices and all the Barons of the Exchequer were 
of Opinion that it was N under 0 ro. C. 131. S. C. by Name of Failoway's Caſe adjudged, and fays 
that the Opinion of all the Barons (except Hutton who doubred) was that it was Murder and that all the 
Juſtices delivered the Reaſons of their Opinions; and Halloway was hang d. S. P. rho! it cannot 
reaſonably be thought that he deſigned more than the Chaſtiſement of the Boy; and the Horſe running 
away in that manner was a Surpriſe to Halloway ; yet in regard the Boy did not reſiſt him, his tying 
Him to the Horſe-tail was an Act of Cruelty, the Event whereof proving ſo fatal, it was adjudged to be 
Malice prepenſed, tho' of a Sudden and in the Heat of Paſſion. Kelyng. 127, 128. Hill. 5 Anne. cites 
S. C.— Ibid. 132. S. C. cited by Holt Qh. J. who ſays that if one 4/an be Treſpaſſing upon another, 
breaking his Hedges or the like, and the Oroner, or his Servant ſhall pon ſight thereof take up an Hedge- 
ſtake and knock him on the Head, that will be Murder; becauſe it was a violent Act, beyond the Proportion 
of the Provocation. | g ö 


So if a Man ſees another ſtealing his Wood, he cannot uſtif beating him, unleſs it be to hinder him | 


from ſtealing any more (that is) that norwithſtanding he be forbid to take any, he doth proceed to take 
more, and will not part with that which he had taken; but if he deſiſts, and the Owner eri oodtvard pur- 


ſues him to beat him, ſo as to kill him, it is Murder; per Holt Ch. I. Kelyng. 132. Hill. 5 Anne. in Cale | 
of the Queen v. Mawgridge—— So if a Man goes violently to take another Man's Goods, he may beat 


him off to reſcue his Goods. 9 E. 4. 281. b. 19 H. 6. 31. but if a Man hath done a Treſpaſs, and is not 


continuing in it, and he that hath received the Injury ſhall erg. beat him to a Degree of DOVE: | 
c or 


It is Murder; For it is apparent Malice ; For in that Caſe he ought not to ſtrike him, but is a Treſpa 


in fo doing. Ibid. per Holt Ch. J.... C. cited Hawk. Pl. C. $3. cap. 31. S. 39. and ſays, it 


ſeems, that he who uvon a ſudden Provocation executes his Revenge in ſuch a cruel Manner as ſhews 3 
cruel and deliberate Intent ro do Miſchief, is guilty of Murder, if Death enſue. | | 


9. Not only he who by a Wound or Blow, or by Poiſoning, Strangling, 
& directly cauſes another's Death, but alſo in many 1 * 


or Famiſhing 
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he who wilfully and deliberately doing a Thing which ' apparently en- 
dangers another's Life, thereby occaſions his Death, ſhall be adjudged to 

Kill him. Hawk. PL C. 58. cap. 31. S. 4. iba in" je 3 
8. And ſuch was the Caſe of him who carried his ſic Father, againſt 
bis Will, in a cold froſty Seaſon, from one Town to another, by Reaſon 
whereof” he died. Hawk. PI. C. 78. cap. 31. S. 5. | ; : 
9. Such alſo was the Caſe of the Harlot, who being delivered of a Child, 

ift it in an Orchard covered only with Leaves, in which Condition it was 
ſtruck by a Kite, and died thereof. Hawk. PL C. 79. cap. 31. S. 6. 


— — 


(B) Of hat Perſons it may be. 


I. Man was Outlawed of Felony, and F. N. killed him, and he was 

arraigned of it, notwithſtanding the Deceaſed was Outlawed of 
Felony at the Time &c. Br. Corone, pl. 69. cites 2 Al: 3. 
2. If a Man kills an Infant in Ventre ſa Mere, this is not Felony ; be- The cauſing 
cauſe he ſhall not be * named a Perſon ſlain, nor was he in rerum Nature, an 46ortion iy 
Br. Corone. pl. 91. cites + 27 Aſſ. 55. 041 | tay e 


tion to, or 

| l. riking a 
Woman big with Child was Murder; but at this Day it is ſaid to be a great Miſpriſion only, * not 
Murder unleſi the Child be born alive and dies thereof, in which Caſe it ſeems clearly to be Murder not- 
withſtanding ſome Opinions to the Contrary ; and in this Caſe the Common Law ſeems agreeable to the 
Mofaical. Hawk. Pl. C. 80. cap. 31. S. 16.— 3 Inſt. 50. cap, 7.———* Orig. (Nominatur Occiſus.) 
—— —+* It ſhould be 22 Aſſ. 94. | LB IRLV Ho 


* 


3. If a Man be adjudged to Death it is not lawful for any in pain of S. F. and 
Felony to kill him, unleſs it be the Officer by way of Execution, and A 
that the Marſhal, Sheriff, &c. who does the Execution may Juſtity, but 5 ged. and 
the Juſtice who judges him cannot juſtify but plead Not Guilty. Br. the Officer 
Corone. pl. J. cites 35 H. 6. 58. F ents off his 
| | Head this 1s 
Felony, Br. Appeal, pl. 5. cites S. C S. P. that the killing of him is Felony. Br. Corone. pl. 
196, Cites 24 H. 8. per omnes in Domo Parliamenti. Of ubatſoe ver Crime he is attainted, the kill- 
ing him is Murder. Hawk. Pl. C. So. cap. 31. S. 5. 1 1 r 
But it a Man Kills one <vbo is attainted by Præmunire, this is not Felony; For he is cut of the King's 
Protection, which is the ſame as if he was out of the Realm and Power of the King. Br. Corone. pl. 196. 
cites 24. H. S. per omnes in Domo Parliament nn | M | 


4. 'The malicious Killing of any Perſon of whatſoever Nation or Reli- eh ng 


gion, Jew, Heathen, Turk, or other Infidel being under the King's Peace, 8175 0 
is Murder. 3 Inſt. 50. cap. 7. | e 2 CuR Fre. : 
1 


* on 2 -_— 
FEEDER AF A tA 


(q) By what Perſons it may be. 


Mert nnn 1 A e 3 | q ; | 

I. E who kills a Man when he is Mad ſhall remain in Prifon, Br. 4 IN mn 
Corone. pl. 101. cites 26 Aſſ. 27. Ho 
Husband, and forfeited nothing; For the Intent .makes the etory ; and a Perſon that is Mad has neither 
Wit nor Intention. But Note for another Reaſon ſhe cannot forfeit any thing; For a Feme Covert 
has no Goods, and ſee alſo that it is not Felony in a Perſon that is Mad. Fr. Corone. pl. 169. cites 12 
H. 3. Fitzh Forfeiture 33 If a Lunaticł kills a Ma n, it is not Felony; becauſe glony muſt be 


Lad 


— — —-- 


— 
2 = — RP 5 


# 


done Animo telonico. Hob. 134. in Caſe of Weaver v, | ard. x. 


— = = = <= = 


2. $ of him who cannot hear nor ſpeak. Ibid. e eee e 
3. If an Infant murders an Infant, which is found accordingly, he Ie was ® 
ſhall go quit; Quod Nora Bene. Br. *Corone, pl. 6x. cites 3 H. J. 1. & M0 0 0 


H the ancient 
21 fg he Law, none 


| ; | | (1D) Of were Hanged 


| 504 Murder or Manſlaughter. 


within , nor ſuffered Judgment of Life or of Members; But before Spygurnel it was * 
that an 25 within Age killed his Companion, and after f hid him, and therefore , cauſed him =o 
hanged immediately ; For by the Hiding he could diſcern good and ill ; Quia Malttia ſupplet ætatem 
Br. Corone, pl. +4 cites 12 Aſſ. 207 Orig. (demanded) but in the Year Book it is as here 
+ Original is (Moucha) and the Word (Mouch) in the Weſt of England ſignifies when a Boy plays Tru. 
ant or abſents himſelt from School. | 

So where an Infant of nine Years of Age killed another Infant of nine Years, and confeſs'd the Act, and 
| it was found that after the Act he hid him, and excuſed the Blood Lis Cloaths by bleeding of his Noſe, 

it was held that he ſhould be hanged, and this for Example of others. But per Forſcue, Infant ora Man 

who has no Diſcretion ſhall not be hanged. Br. Corone, pl. 132. cites 3 H. 7. 1. 
So where an Infant between 10 and 12 Years of Age was indicted of the Death of another Infant, ard 
was appoſed, who ſaid that be kept Sheep with the other and they differed, by which he firuck the other in tie 
Throat, and after in the Head, and in the Body to Death, and draw'd the Body into the Corn, and the 
Juttices reſpited Judgment for the tender Age, and becauſe they had not the Matter fully, and ſeye. 
ral Juſtices ſaid that he was worthy of Death. Br. Corone, pl. 135. cites 3 H. 7. 12. 


(D) Of Officers, and Pleadings. 


S. P. 4 Rep. 1. IF any Sheriff, Under-Sheriff, Serjeant or Officer, who hathExecution 5 


„ Proceſs, be 1lain in doing his Duty, it is Murder in him who ki 


Young's him, although there was not any former Malice betwixt them; For the 


2 rr www : . A. >" 7 . 
— ch TY 1 — — - ——— — — — IEA 


L Caſe CNY ot Proceſs is the Lite of the Law, and therefore he who kills 
il S. C. cited 1 him loſe his Lite ; For that Offence is contra poreſtatem Regis & 
| Bn. m—_ Legis ; and therefore in ſuch Caſe there needs not any Inquiry of Ma- 
N Caſe lice. Reſolved, Nullo Contradicente. Cro. J. 280. Paſch. 9 Jac. B. R. 
5 But it is ne- John Mackaley's Caſe. - 


ceſſary, to | 
ode, Murder, that ſuch Officer tell him that he does arreſt him; For elſe, if he ſays nothing, but falls 
4 upon the Man and be killed by him, this is but Manſlaughter, unleſs it appears that the Perſon arreſted 
i, did know him to be a Serjeant &c. and that he came to arreſt him; For as the Caſe is there put, if one 
7 ſeeing the Sheriff or a Serjeant whom he knows has a Warrant to arreſt him, and to prevent it before the 
[i Officer come ſo near as to let him know he does arreſt him, he ſhoots at him and kills him, this 
4 is Murder. Kel. 66, 67. cites Mackalley's Caſe. N 


1 S. P. Kel. 66. 2. The Law is the ſame if any Juſtices of Peace, Conflable, or any other 

4 Mea: * Officer, or any, who comes with them in their Aſiſtance for the Preſerva- 
W he ton of the Peace, be ſlain in executing their Office, it is Murder. Ibid. 
Murderer 5 
did not know the Party who was killed, and though the Affray was ſudden; becauſe the Conſtable and 
his Aſſiſtants came by Authority of the Law to keep the Peace, and to prevent the Danger which might 
enſue by the breaking of it, and therefore the Law will adjudge it Murder, and that the Murderer had 


Malice prepenſe, becauſe he oppoſed himſelf againſt the Juſtice of the Realm. 4 Rep. 40. b. Trin. 28 
Eliz. Young's Caſe. | | 


But per Holt Ch. ]. ifa ſudden Quarrel happens between ſeveral Perſons whereby the Peace is broke, 
and a Conſtable comes to part them, and they continue on for a Time and will not obey the Conſtable, 
and the Conſtable is killed in the Fray, yet if they did not know that be was a Conſtable, and that he came 
to keep the Peace, ſo that they might rake Notice of his coming, it will be but Manſlaughter in him that 
kills him, and no Offence in the reſt. 12 Mod. 63 1. Hill. 13 W. 3. in Caſe of the King v. Plummer. 


S. F. Kel, 3. So if a Watchman be killed in fayins Night-walkers, it is Murder. 
66. cites 3, Cro. J. 280. Paſch. 9 Jac. B. R. in John Mackaley's Caſe. 


4 Rep. 40. b. Yong's Caſe. 


4- They reſolved alſo, that if there were Error in awarding of Proceſs, 
or in the Miflakeof one Proceſs for another, and an Officer be flain in the 
Execution thereof, the Offender ſhall not have the Advantage of ſuch Error, 
no more than a Sheriff who ſutters a Priſoner to eſcape, thall rake Advan- 

tage of any Error thereby; Bur rhe reſiſting of an Officer when he comes 
to make an Arreſt in the King's Name is Murder. Ibid. 

5. When an Officer is ſlain, as the Caſe abovementioned, there needs 
not a ſpecial Indidtment upon all the Matter to be drawn, as in this Calc 
was done, but a general Indictment, that ſuch a Party ex Malitia ſua Pre- 

| . cogitata 
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ngitata percuffit &c. And although there be nor Proot made. of any Is any 
recedent Malice, yet the Indictment is good; For the Law preſumesMalice. 
Wheretore Judgment was given accordingly, and Mackaley was execut- 


ed. Ibid. 


6. J. S. a Bailiff having a Warrant to arreſt A. and in coming towards 
him A. drew his Sword, and J. S. making towards him without uſing any 
Words of Arreſt, A. (aid, Stand off, come not near me, I know you well 


enough, come at your Peril; And J. S. taking hold of him, he thruſt him 
with his Sword, that he died immediately; It was held by all the Court 
that it was Murder; For he coming as an Officer to arreſt, and not ofter- 


ing any other V iolence or Provocation, although he uſed not the Words, I 


arreſt you, or ſhewed him any Warrant, becauſe peradventure he had not 
time, nor was demanded the Cauſe, the Law preſumes it to be Malice 
and Murder in him that ſo kills one being an Officer and coming to exe- 
cute Proceſs. Cro. Car. 183. Paſch. 6 Car. B. R. Thomas Pewes Caſe. 
A. was arrefted for Debt, and N. his Servant, in ſeeking to reſcue 
him as was pretended, killed S. the Bailiff ; But becauſe the Warrant to ar- 
reſt him was by the Name of Henry Ferrers Knight, and he never was a 
Knight, it was held by all the Court, Thar it was a Variance in an Eflen- 
tial part of the Name, and they had no Authority by that Warrant to 
arreſt Sir Henry Ferrers Baronet; io it is an ill Warrant, and the killing 
of an Officer in executing that Warrant cannot be Murder, becauſe no 
Warrant. But upon the Evidence it appeared clearly, That Sir 
enry Ferrers upon the Arreſt obeyed, and was put into an Houſe before the 
Fighting betwixt the Officer and his Servant; wherefore he was found not 
ullty of the Murder and Manſlaughrer. Per omnes J. Cro. Car. 372. 
Trin. 10 Car. B. R. Sir Henry Ferrers's Caſe. 5 
8. The Sheriff granted his Warrant on a Ca. Sa. againſt C. and D. to 
M. and others, who in the Night hid themſelves near D's Honſe, and in 
the Morning came to the Honſe, which was ſhut and lock d, and ſaid that 
they had Proceſs againſt C. and D. who were both in the Houſe, and re- 
quired them to obey. C. having a Gun in his Hands told them, that if they 
attempted to break the Houſe he would diſcharge it at them. M. and the other 
Bailiffs broke one of the Windows, and tried to force open the Door, and 
broke one of the Hinges, whereupon C. ſhot and killed M. This was agreed 
not to be Murder; For it was not lawtul for the Officers ro break the 
Houſe ; And tho? the killing an Officer in the Execution of juſtice be 
Murder, yet upon a Recovery at the Suit of a common Perſon, the Bailitts 
cannot law fully break the Houſe, ſo that the Act being illegal, this was 
Homicide only and not Murder. Jo. 429. Paſch. 15 Car. B. R. Cooke's 


reſiſted him without killing him; But becauſe he ſeeing and knowing him ſhot at him vol 


To. 346. 8. 
C. the King 
v. Sir Henty 
Ferrers. 


Cro C. 53. 
to 539 S. C. 
and favs, 
that after 
Argu nent at 
the Bar, all 
the Ju'tices 
ſeriatim de- 
livered their 
Opinions, 
that it was 
not Murder. 
But they all 
held that it 
was Man- 
ſlaughter ; 


For he 


might have 


untarily, and 


ſlew him, therefore they held clearly that ir was Manſlaughter ; whereupon they all reſolved that ir 


was not Murder but Homicide only. 


9. In Hill. 1659. a Latitat iſſued out to arreſt T. returnable Paſch. 
1660. and he was arrefted there upon the 29 May, and upon the Arreſt the 
Bailiff was killed. Afterwards an At was made to confirm all judicial 
Proceedings, which related to the firit Day of the Parliament, which was 

25 Apr. 1660. The ſole Queſtion was, whether by the Relation of the 
Act, which makes the Proceedings legal, and the Arreſt good, which 
otherwiſe had been void and without Authority, this Killing be Murder? 
It was argued for the King, That by Relation all the Proceſs is made 
good; becauſe it ſhall relate ro the firſt Day of the Parliament; And tor 
the Defendant it was agreed, that the Act thall relate ro the firſt Day of 
the Parliament, but not to ſuch Intent as to make that a Murder Ex poſt 
Fafo, which was not ſo when the Fact was done. Curia nil dixit. Lev. 
91. Hill. 14 & 15 Car. 2. B. R. the King v. Thurſton. But the Re- 
porter adds, that Paſch. 16 Car. 2. = * that Thurſton * Ws 
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Pardon of this Murder, whence he inters, that the Opinion of the Court 
ſeemed ro be againſt him. Ibid. | ; 
Kelyng, 86, 10. Sir Ch. S. and A. were indiéted in B. R. for Murder of 4 Bailig 


$7. 8, be 4 who arreſted Sir C. F. near Charing Croſs ; And the Court directed the 


* Jury, 1ſt. That all that were preſent and aſſiſting the ſaid 8. knowing of 
Stanley's the Arreſt, were principal Murderers. 2dly, That tho' the 'Fruth ot the 
Caſe. Caſe was, that Sir Ch. & was arrefled and: carried out of the Company by 


Kenz 87. me of the Bailiffs before the Stroke given, yet Sir Ch. was the principal 
7 TIN Murderer. zdly, Thar if any * nt knowins the Cauſe of their Prrugling 
while they but ſeeing Swords drawn, and to the Intent 70 prevent Miſchief (which by 
are fighting what appeared was the Caſe ot A. here) will come in and detend the Par. 


"Ih "ol arreited, this is not Murder in him. The Jury acquitted A. but found 
nows no- of 
thing of the Sir Ch. S. guilty of Murder. Sid. 159. Mich. 15 Car. 2. B. R. the King 
Arreſt, com- v. Sir Charles Stanley and Andrews. | 
ing by the | . 

ay goes in Aid of the Perſon who is arreſted, and draws his Sword &c. here if any of the Bailigs be 
killed, that Perſon who joined in Aid againſt him, though be did not know of the Arreſt, vet is guilty of 
Murder; For a Man mult take Heed how he joins in any unlawful Act, as Fighting is; For it he does 
he is guilty of all that follows: And it being Murder to kill thoſe who come to execute the Law, ever 
one who joins in that Act is guilty of Murder, and his Ignorance will not excuſe him, where the F 
is made Murder by the Law without any Malice precedent. _- | 


11. A Trial at Bar was had upon an Indictment of Murder. The 
Caſe appears to be thus: Goffe (being a Collector of the King's Duty of 
Chimney Money) came with a Conſtable to the Houſe of one Welt of South - 
wark 10 demand Money due upon that Account, and entered the Houſe, 
there being only a Maid-Servant at Home; who telling them, That her 
Maſter was from Home, and that ſhe could not tell where to find him, 
or come at any Money to pay them, they preſently diſtrained a filuer Cup 
which ſtood by. The Maid thinking to prevent the. carrying of it away 
ſtands againſt the Door where they were to have gone out, aud Goffe took 
her by the Arm and beat her Head and Back againft the Door-poſt divers 
times, of which ſhe died within three Weeks after. The Court was of 
Opinion, that this was but Homicide, and directed the Jury to find it 
ſo; for hindring their Paſſage out to go away with the Diſtreſs was a Pro- 
vocation ; And it was found accordingly. Vent. 216. Trin. 24 Car. 2. B. 
Goffe's Caſe. vo 


— „ 
—— : \ 


(E) How. By Malice fore-thought, and what ſhall be 
TVA 


1. D Royley Son of A. Royley fighting with C. and the ſaid C. 
B. beating him ſo as bis Noſe bled, B. thereupon went to his Father, 
complaining unto him of that Battery; whereupon A. inſtantiy went into 
the Field, besng a Mile diſtance, and finding him, called him Villain, and 
other opprobrious Terms, and truck him with à little Cudgel, of which 
Stroke he afterward died. All the Court reſolved thar it was bur Man- 
ſlanghter; for he going upon the Complaint of his Son, not having an 
Malice before, and in'that Anger beating him, of which Stroke he di 
the Law ſhall adjudge it to be upon that ſudden Occaſion and ſtirring ot 
Blood, being alſo provoked at the Sight of his Son's Blood that he made 
that Aſſault, and will not preſume ir to be upon any former Malice unleſs 
it be ſound. And although the Diſtance of the Place, where his Son com- 
lained, was a Mile, it is not material, being all upon one Paſſion. W here- 
ore it was adjudged, that it was not Murder; and being before the gene- 
ral Pardon, was diſcharged thereby. Cro. J. 296. Hill. 9 Jac. B. R. John 
Royley's Caſe. | 
2. Malice 


„ 5 — 
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2. Malice is a Delign tormed ot doing Miſchief to another ; Cum quis 5. P. Hawk. 
data opera Male agit, he that deſigns and uſeth the Means to do ill is Pl. C. 8. 
malicious. 2 Inſt. 42. Odium ſigniſies Hatred, Aria Malice, becauſe it is cap31.s. 18, 
Fager, Sharp, and Cruel. He that does à cruel At voluntarily, does it 0 
of Malice prepenſed. 3 Inſt. 62. By the Statute of 5 H. 4. It any one 
out of Malice prepenſed R ſhall cut out the Tongue or put cut the Eyes of 0c 
ther, he ſhall incur the Pain of Felony. It one does ſuch a Miſchict oz 
a ſudden, that is Malice prepenſed ; For my Lord Coke ſays, It it be vo- 
luntary, the Law will imply Malice. Therefore when a Man ſhall <vich- 
out any Provocation ſtab another with a Dagger. or kacck out his Brains 
with a Bottle, this is expreſs Malice, tor he deſignedly and purpolely did 
him the Miſchiet. This is ſuch an Act that is malicious in the Nature ot 
the Act it ſelt, if found by a Jury, though it be ſudden; and the Words 
(on MalitiaPracogitata) are not in the Verdict. Kelyng 127. Hill. 5 Ann. 
Re. in Caſe ot the Queen v. Mawgridge. 

3. A. quarrelled with B. and C. and in the Affray A. was hurt, C. came This was the 
by A's Shop three Days afterwards, and made a wry Mouth at him, upon Caſe of 
which A. came out of his Shop and cut him on the Calf of his Leg witha Watts v. 
Sword, whereof he inſtantly died. Now here being a former Quarrel, Ga 

Very a 3 Cro. E. 778. 
which had continued three Days, the Court, upon the whole Matter, di- Mich 42 & 
rected this to be found Murder; Bus if there had been no precedent Quar- 43 Eliz. B. 
rel, and the Wound had been given upon @ ſudden Provecation by mak- N. and 
f 0 Aer there the 
ing a wry Mouth without any Intention of killing at that time, it had Defendant's 
been otherwiſe. 5 Mod. 295. Mich. 8 W. 3, in Caſe of the King v. Counſel in- 
Keat. | ſilted ſtrong- 

| ly, that this 
was a new Cauſe of Quarrel, and fo the Stroak is not upon any precedent Malice. But all the Court ſe- 
verally delivered their Opinions, that if one make a wry or diſtorted Mouth, or the like Countenance 
on another, and the other immediately purſues and kills him, it is Murder; For it ſhall be preſum'd to 
be Malice precedent ; And that ſuch a flight Provocation was not ſufficicnt Ground or Pretence for 4 
Quarrel, and ſo delivered the Law to the Jury, that it was Murder, altho' what was inſiſted upon had 
been true. And tho” at firſt the Jury N in their Verdict Not Guilty. yet after much Examinarion 
&c. they went out again, and brought in their Verdict Guilty; and the Defendant was hanged. 
Noy. 171. Watts v. Brynes. S. C. | 


4. Malice imply'd is prepenſed as much as it there had been a Proof of 
Malice or Hatred for ſome confiderable Time before the Act; For the 
Stroke given, or an Attempr made 24 Malice imply'd, is as dangerous as 
a Stroke given upon Malice expreſſed, therefore may be as lawfully re- 
liſted. 'This very Point was alſo conſidered by the 12 Judges at Ser- 
jeant's-Inn, and by them reſolved to be Murder upon the Occaſion of my 
14 Morley's Cale. When a Man attacks another with a dangerous 
Weapon without any Provocation, this is expreſs Malice from the Nature 
of the Act, which is cruel. The Definition of Malice imply'd is, where 
it is not expreſſed in the Nature of the Act; as where a Man kills an Of- 
ficer that had Authority to arreſt his Perſon, the Perſon who kills him 
in Defence of himſelf from the Arreſt is 2 of Murder, becauſe the 
Malice is imply'd ; For properly and naturally it was not Malice; For 
his Deſign was only to defend himſelf from the Arreſt. Kel. 129. Hill. 
5 Ann. B. R. in Caſe oſ the Queen v. Mawgridge. | | 
5. If a Man do an Act that apparently muſt introduce Harm, and Death BO note, 
enſue; As to run among a Multitude with a Horſe uſed to ſtrike, is Malice . 
imply d. H. P. E. 44. ; | | 4 Ry” Intention to do 
| | | . Harm, then 
it is Murder; if without ſuch Intention, Manflaughter. H. P. C. 44. The like of throwing a 
Kone over a Heuſe among many Peoſ le, the Intention of doing Harm males it Murder; Want of ſuch Inten- 
tion, Manſlaughter, becauſe the Act is unlawful ; For an Intention of Evil, tho not againſt a particu- 


U 


lar Perſon, makes a Malice. H. P. C. 44, 45. 


6. Any formed De/ign of doing Miſchief may be called Malice; ard there- 
lore not ſuch killing only as proceeds from premeditated Hatred or Re- 
| venge 
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venge againſt the Perſon killed, but alſo in many other Caſes, ſuch as is 
accompanied with thoſe Circumſtances that fhew the Heart to be perver/ly 
wicked, is adjudged to be of Malice prepenſe, and conſequently Murde; 
Hawk. Pl. C. 80. cap. 31. S. 18. | 


, — 


(F) How. By Intention to do a kſs Miſchief only. 


I. A Man was indicted for beating his Feme enſient with two Infants, 

A by which the one Infant died immediately, and after ſhe was deli. 
vered of the other Infant, who was baptized by the Name. of John, and 
two Days after he died of the Ill which he received, and he was taken and 
arraigned, and pleaded Not Guilty; and it ſeemed to the Court that this 
| was not Felony, and therefore he was let by Mainprize by Award of the 
5 Juſtices. Br. Corone, pl. 68. cites 3 Aſſ. 2. 
Ibid. 408. 2. A Gentleman at the Bar, upon his Wife's Complaint, that the Boy had 
Holt Ch. J. not clean'd her Clogs, took up a Clog and kilPd him, without other Provo- 
' faid, that Mr cation, and held but Manſlaughter. Comb. 400). cited Arg. in Caſe of 
. Turners King v. Keate, as Mr. Turner's Caſe. | | 


| 3 m 3. Wherever a Perſon in cool Blood by Way of Revenge unlawfully and 
; 


P 


TT 0 WY WW—[ewy "ORs 


E Thing; deliberately beats another in ſuch a Manner, that he afterwards dies there- 
1 of, he is Guilty of Murder, however unwilling he might been to have gone 
| ſo tar. Hawk. Pl. C. 83. cap. 31. S. 38. | 


(G) How. Withont Intention, but 2 doing an unlau- 
| Faul Act, or an Act not warranted by Law. 


And Procla- 1. HERE Men play at Sword and Buckler, or Fuſt by Command of the 


mation of King, and the one kills the other, this is not Felony ; Contra, 


the King is where they do it without Command of the King; For tho thoſe Plays are 


mand of the ſuffered, yet they are not lawtul. Br. Corone, pl. 228. cites 11 H. J. 23. 


King. But per Fineux ]. 
other Juſti- | | | 1 N . 
ces in the Time of Henry VIII. denied the Opinion of Fineux, and that it is Felony to kill a Man in 


Juſting &c. notwithſtanding the Command of the King; For the Command vas againſt Law. Ibid. 

If Men tilt or turney in the Preſence of the na or if two Maſters of Defence in playing their 
Prizes kill one another, this will be no Felony. Agreed. Hob. 134. Paſch. 14 Jac. in Caſe of Weaver 
v. Ward. | 

A. and his Man were playing at Foils, and the Chafe of A's Scabbord fell of #nknown to him upon 2 
Thruft, ſo that the Rapier went into his Man's Belly, and killed him. And the Conrt directed the 
Jury, that for as much as ſuch Acts are not warranted by Law, the Parties that uſe them ought at their 
own Peril to prevent the Miſchief that may enſue ; for Conſent will not change the Caſe ; and therefore 
tho' there were no Intention of doing Miſchief, yet the Thruft being voluntary, was an Aſſault in 
Law, and Death enſuing, the Offence was Manſlaughter ; yet the Jury found it Chancemedly, but the 
Court would not accept the Verdict, but charged them if they varied from the Indictment to find it 


_ - a-A* ; = 2 wo 
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Specially. All. 12 Paſch. 22 Car. B. R. Sir John Chicheſter's Caſe. 
2. If the Alt be unlawful, it is Murder. As if A. meaning to ſteal a 

Deer in the Park of B. ſhooter h at the Deer, and by the Glance of the 
Arrow killeth a Boy that is hidden in a Buſh; this is Murder, becauſe the 

Act was unlawtul, altho A. had no Intent to hurt the Boy, nor knew not F 

of him. But if B. the Owner of the Park had bot at his own Deer, 4nd q 

without any Intent had killed the Boy by the Glance of his Arrow, this 1 

had been Homicide by Miſad venture, and no Felony. 3 Inſt. 56. y 


Holt Ch. J. 3: So if one ſhoot at any wild Fow! upon a Tree, and the Arrow killeth 
faid, That in any reaſonable Creature a far off, without any evil Intent in him, this 15 


the Caſe of per Infortunium ; For it was not unlawful to ſhoot at the wild Fowl: we 
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Murder or Manſlaughter. 509 


if he had ſhot at a Cock or Hey, or any tame Fowl of another Man's, and killing the 
che Arrow by Miſchance had killed a Man, this had been Murder, for Gene) L4 
che Act was unlawſul. 3 Inft. 56. | | large, and 

be Deſign of Miſchief to the Perſc t it a Fel R Comb — C ied 

a F Miſchief to erſon, or to commit a Felony or great Riot. Comb. 409.—8. C cite 

Red 632. Hill. 13 W. ; Where Holt Ch. J. ſays, That it mut be intended that he ſhot the Hen 
with Intent to ſteal it; and then becauſe a felonious Intent was at the Bottom, it will be Murder; other- 
wiſe that Caſe cannot be Law Hawk. Pl. C. 83. cap. 31. S. 41. cites S. P. according to Ld Coke, and 


makes no Objection to it. 
4 if the unlawful AF be deliberate, and tend to the perſonal Hurt of Pu: if either 


any immed if or by Way of neceſſary Conſequence, Death enfuing, 2 4 
is Murder. H. P. C. 5). * | tent of per- 
| ſonal Hurt 


be wanting, Manſlaughter. H. P. C. 57. 


3 JR; : k 
. * . 1 1 + 4 4 * F 
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* _ _ 
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(H) How. Without Intention, but in ating Perſons 
dog an unlawful Act. g Po 


1. IF a Maſter, maliciouſiy intending to kill another, takes his Servants with 
him without acquainting them with his Purpoſe, and meets his Ad- 
verfary, and fights with him, and theServants ſeeing their Maſter engaged 
take Part with him, and kill the other, they are guilty of Manſlaughter 
only, but the Maſter of Murder. Hawk. PI. C. 85. cap. 31. S. 49. 
2. And therefore it follows a Fortiori, That if a Man's Servant or 
Friend, or even a Stranger, coming ſuddenly, ſee him fighting with 
another, and fide with him, and kill the other ; or ſeeing his Sword bro- 
ken, {ends him another, wherewith he kills the other, he is Guilty of 
Manſlaughter only. Hawk. Pl. C. 85. cap. 3 1. S. 50. | 


. 
** * — 


ts * y 


(Il) How. By or of one interpoſing where two are fight- 
ing or Quarrelling. 

1. IF two Men combat, and one comes between them to part them, and the 

one ſtrikes him againſt his Will, and kills him, yet this is Felony 
in him who killed him, and he ſhall'be hanged. Br. Corone, pl. 88. cites 
22 Af. 71. | 1 5 . 
2. Diverſe Men playing at Bowles, two of them fell out, and quarrelled S. C. cited 
the one with the other, and a Third Man, who had not any Quarrel, in af 136. 
Revenge of his Friend fruck the other with a Bow), of which Blow he B R. in Caſe 


died; this was held Manſlaughter, becauſe it happened upon a ſudden of the Queen 


Motion in Revenge of his Friend. 12 Rep. 87. Trin. 9 Jac. Anon. v. Mau- 


| | IS | S 
And ſo if co be fighting a Duel, tho upon Malice prepenſed, and one comes and takes Part with him 
that he thinks may have the Diſadvan in the Combat, or it may be that he is moſt affected to, not 


knowing of the Malice, this is but Manſlaughter. Ibid. Cites Pl. C. 101. John Vaughan v. Salisbury. 


A. and B. were fighting in a Field, C. caſually riding by, and ſeeing it, and that :4. his Kinſman was one 
of them, ran in, drew his Sword and killed B. This is clearly but Manſlaughter in C. tho' it might be 
Murder in A. 3 Bulf. 206. Trin. 14 Jac. The King v. Cary. | | 

If A bas Malice to B. and engages in a Duel with him, and C a Stranger comes by Chance and ſides with 
A. and A. kills B. this is Murder in A. and C. who was preſent abetting and aſſiſting is only Guilty of 
Manſlaughter; becauſe he came there of a ſudden and knew nothing of the premeditated Malice; ſo 
tho' it was not warrantable for him to meddle in the Jon yet becauſe of his Ignorance of the Ma- 
—_ was only Guilty of the Manſlaughter ; Per Holt Ch. J. 12 Mod. 629. in.Caſe of the King 
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to Murder or Manslaughter. 


Sf Tod 3. T. was indicted for murdering of D and the Jury found x Spec 
1 


3 


2 Ch. Yerdi& to this Effect, viz. that the Day, Year, and Place in the Indie. 
631 il. ment mentioned T. the Priſoner and his Wite were fighting in the Houſe 
13 W. bo in of the ſaid D. who was kill'd, and the ſaid D. ſeeing them fig bting came 
Caſe of the in and endeavoured to part them, and thereupon the ſaid T. thru away the 


King u. Fiid D. aud threw him down upon a Piece of Iron, which was a Bar in 2 
1 ſays it * Chimney, which kept up the Fire, and by that one of the Ribs of the ſaid 


was held to D. was broken, of which he died; and if the Court judge this Murder, 
be but Man- they find fo or it Manſlaughter then they find fo, And it was held that tho 


flaughter; the ſury find fo, that D. came to part the Man andW ite, yet it doth not a 
50 1. lore ; — Wecker it is found that T. knew his Intent z nor that D. ſpake Bp 


doing an un- Words whereby he might underftand his Intention, as Charging them to 
lawful Act, keep the King's Peace &c. therefore it was held to be only Manſlaughter, 


and that D. * >: . 8 MN ] e j 8 h e 
9 which in Law is properly Chance-medley, that is where one Man upon a 


had as much ſudden Occaſion kills another without Malice in fact or Malice imply'd 
Authority to by Law. Kelyng. 66, 67. Hill. 16 Car. 2. Thomſon's Caſe. -- _. 
keep the | 

Ps as if he actually were a Conſtable, and the killing of one who comes to command the Peace, 
tho' he be no Conſtable, is as much Murder as to kill a Conſtable, and that if he had declared that he 
was come to keep the Peace, and commarded them to keep the Peace, whereby they might take notice 
of the Cauſe of his coming, and notwithſtanding that, they bad kill'd bim, it would be Murder; yet 
this not being ſo, it is only. Manſlaughter, becauſe the original Quarrel was ſudden. But if it had been a 
deliberate Riot, whether he knew him to be a Conſtable or not, or that he came to. keep the or 
not, if he kill any Body whatever that reſiſts him it will be Murder in him, and all that join with him 
in the deliberate Act. | | | IN g 


p * 


(T) By Accident or acting only Idly. 


* It is only 1. I F I cut my Tree and the * Branch. falls ago a Man and kills bin a. 
Miſadven- gainfi my Will, this is not Felony ; per Catesby, quod Fairfax con- 
ture Kel. ceſſit; For it is not of Malice prepenſe nor Animo Felonico ; and alſo by 
8 him, if a Man ſhoots at Butts, and his Arrow glances, and he kills a Man, 
Pace 120 This is not Felony; and Pigot to the fame Intent. Br. Corone, pl. 147. cites 
where the 6 E. 4. 7. | 3 
Caſe is put, 6 

and the Book cited, and held io be Miſadventure. 


8. P. Sof 2. If a Man * a * Stone over a Houſe and kills a Man this is not Fe- 
Spoting 4? lony, but a Miſadventure; per Fineux I. which Brook ſays does not ſeem 
> Vall or to be Law, unleſs the Caſting be + lawtul. Br. Corone, pl. 228, cites 
Houſe with 11 H. 1 | RO a 


which one | Fo ky. | 
is flain, This is Miſadventure. Kelw. 136. pl 120.— 108. pl. 27. But if a Man knowing that many 
People come in the Street from a Sermon, throw a Stone over a Wall intending only to fright them, or 
ro give them a light Hurt, and thereupon one is killed, this is Murder ; for he had an 11] Intent, tho' 
that Intent extended not to Death, and tho he knew not the Party flain. 3 Inft. 57. * 
+ As where a Man untiles a Houſe to new Cover it, and in the caſting the Tiles to the Ground, the 
Tile ftrikes a Man and kills him againſt the Will of the Caſter, this is only a Miſadventure. Br. Corone, 
pl: 228. But if he caſts ſportingly, or for his Pleaſure, and not in lawful Labour, this ſeems to be Fe- 


ony. Ibid. 


3. A. was indicted for the Murder of his Wife; and upon the Evidence 
the Caſe was, that he being an Hackney-Coachman found 4 Soldiers Piſtol 
in the Street, and when he came home he ſhewed ir to his Maſter, and they 
took the Gun-ftick and put it into the Piftol and it went down into the Muzzle 
of the of the Piſtol, by which they thought it was not charged, and his 
Wife ftanding before him be pulled up the Cock and the Piſtol went q, and 
being charged with 2 Bullets wounded her in the Belly and kilf "ber, 
upon which he cried out Oh! I have killed my dear Wiſe! and called in 
Neighbours; it was holden by us all, that this was Manflaughter, and 
not only Miſad venture. Kelyng 41. cites Rampron's Caſe. 


(L) How. 


Murder or Manslaughter. NE 11 


— 


1 


(L) How. By want of Care and whence Miſchief may 
068 E probably enſue. 
1. LI Was indifted for the Murder of C. and upon the Evidence the 
ai; e Caſe that there were ſeveral Workmen about Building of a 
Howſe at the Horſe Ferry, which Houſe food about 30 Foot from any Hig h- 
way or Common rr H. being a Maſter Workman (about Evening 
when the Maſter Wor had given over Work, and when the Labour- 
ers ed oe g up their Tools) was ſent by his Maſter to bring from 
the Houſe a Piece of Timber which lay two Stories high, and he went 
up for that Piece of Timber, and before he threw ir down he cry'd ont 
aloud ſtand clear, and was heard by the Labourers, and all of them went 
from the Danger but only C. and the Piece of Timber fell upon him and 
| kilf& him, and my Lord Ch. J. Hyde held this to be Manſlaughter ; For 
he faid he ſhould have let it down by aRope, or elſe at his Peril be ſure no 
Body is there: But Wild and Kelyng held it to be Mifadventure, he do- 
ing nothing bat what is uſual with Workmen to do, and before he did 
it cried our aloud Stand clear, and fo gave Notice that if there were any 
near they might avoid it. But they all held that there was a great Dif- 
ference betwixt the Caſe in Queſtion, the Houſe from which the Timber 
was thrown ſtanding 30 Foot from the Highway or common Foor-path, 
and the doing the fame Act in London Streets; For they all agreed, that 
in London, if one be clean/ing a Gutter, and call out to tand a/ide, and then 
throw down Rubbiſh or a Piece of Timber, by which a Man is kill'd, this 
is Manſtaughrer ; becauſe in London there is a continual Concourſe of People 
fling up and down the Streets, and new Paſſengers who did not hear 
Ns call out, and therefore the caſting down any ſuch Thing from an 
Houſe there into the Street is like the Caſe, where a Man ſhoots an Arrow 
or Gun into a Market-place full of People, if any one be kill'd it is Man- 
ſlaughter ; becauſe in common Preſumption his Intention was to do Miſ- 
chiet, when he Caſts or Shoots any Thing, which may kill, among a Mul- 
tirude of People; but in the Caſe of an Honſe fanding in a Country. Town, 
where there is no ſuch frequency of Paſſengers, if a Man calls out there 
to ſtand aſide and take Heed, and then caſts down the Filth of a Gurter 
&c. Wild and Kelyng held that to be a far differing Caſe from doing the 
fame Thing in London. And becauſe my Lord Hide differed in the Prin- 
cipal Cafe, it was found Specially ; bur Kelyng fays, he rakes rhe Law to 
be clear, that it is bur Miſad venture. Kel. 40. January 13. 1664. Hull's 
Caſe. | = | 


% 


N.) How. By Event. 


1. HERE was a Variance between M. and H. for Wreck of the Sea, D 128. b 
inſamuch that they appointed to fight, and H. with his Servants N oy 
came ro M's Houſe to fight with him; and a Feme who was Aunt both to & M 
M and HH. perfwaded them to give over this Difference ; and one of M's Ser- ſeems to be 
vants flung a Stone. at H. and bis Servants and by Chance kill d the Aunt. S. C tho” 
This was adjudged Myer oy Rama of che Malice which he had to H. any” in 
Mo, 87, pl. 21. Paſch. 10 Elix. Sir Rd. Mansfield's Caſe, © the Parte 
there the ſame. And it was there held by Saunders, Higham Ch. B. Whiddon, Brown, and Dalifo 
Juſtices, and Brown and Carlin Serjeants, and the Attorney and Sollicitor General, that if it had ap- 
peared that ſbe came in Defence, or ow-the Behalf of M it had then been Murder in H. and all his Com- 


ions; But B Stamford,” Morgan, Dyer, and Pridaux e contra; For no Malice can be p 8 
wind the mg Murder — — further than was intende ** auer * F 


* 


3 


— 2 24 — - 


Nan, as B. for inſtance] is Voluntarium Agens. 
For inaſmuch as ſuch a Murderous Intention, which perhaps in ſtrictneſs might juſtly be made puniſh- 


_ 


Murder or Manſlaughter. 


Hawk. Pl. ©. A. had a Wite and a Child of 3 Years old, and gave Poiſon Ty 
O. 34. Cap. in order that B. might poiſon the Wife with it. B. pur it into 4 Roafted Ap. 


ket ot ple and gave it A's Te who was then lying ill in her 1 ſhe did eat a 
C 


512 


and remarks little of it and gave the Reft to the Child. A. ſeeing this chid his Wife for 
that not only giving any to the Child, telling her ——_ were nor good for ſuch 
3 Lew Children, but he let her eat it; and after the Wife recovered, but the Daugh. 
vey Altaf ter died ot the ſaid Poiſon. This was held to be Murder in A. but not in 
a Perſon B. For as to A. his Intention was at the firſt ro kill his Wife, and the Kil. 
having ſuch ling the Child ſhall be conſtrued according to that original Intention. 
1 ang gr But the Act of B. can be extended to the Wite only. Pl. C. 473. b. Hill, 

men: 18 Eliz. 473. Saunders's Caſe, iN 


immediate 
Cauſeot a F | - 

third Perſon's Death, but alſo where it any <vay occaſionally cauſes ſuch a Misfortune, it makes the Of. 
tender guilty of Murder. | | | | 


Jenk 290. 3. An Apothecary made up an Electuary for A. who was ſick, and the 
pl. 29. S. C. Wife put Ratsbane into the Electuary, which A. eating part of made him 


5 very lick, as it did others who taſted it on A's Complaint of it; where. 


where J. upon the Apothecary being queſtioned, and to clear himſelf that he had not 
commands B. gone — to the Doctor's Preſeription, ftirr'd it and eat Part of it, 
2 kit 72 and thereof died. By the ſtirring, the Poiſon was the more mixed with 
, roh C this the Electuary, and that occalioned the Death of the Apothecary, tho the 
is not Mur- Others who had taſted of it, and A. alſo ſurvived. It was reſolved by all 
der or Rob- the Juſtices that the Wife was guilty of the Murder; For the Law con- 


bery in A. joins the Murdrots Intenti Poiſoning A. with the E f killi 
in A. joins the Murdrous Intention of Poiſoning A. with the Event of killing the 
On OD Apothecary. For the putting in the Poiſon was the Cauſe, and his Peach 


ſtrument the Event. And had not the Poiſon been put in, the ſtirring could not 


2 A. have caus'd his Death. 9 Rep. 81. Trin. 9 Jac. Agnes Gore's Caſe, 

uled might | | 
Non agere, but Pojſon could not; For that is Agens Naturale & operatur Neceſſario, whereas the otherſa 
Serxant Hawkins ſays, the ſtirring is not material; 


able with Death, proves now in Event the Cauſe of the King's loſing a Subject, it ſhall. be as ſeverely pu- 
niſhed as if it had had the intended Effect, the miſſing whereof is not owing to any want of fie 
but of Power. Hawk. Pl. C. 84. cap. 31. S. 42. * | 

So if A. puts Poiſon in a Pot of Wine &c. with Intent to poiſon B. and puts it in a Place where he ſuppoſes 
B. will come and drink of it, and by this Accident C. (io whom B. had no Malice) of his own Head takes the 
Pot and drinks HM it and thereof dies, This is Murder in A. For the Law couples the Event with the 
Intention, and the End with the Cauſe. And if C. thinking there is Sugar in the Wine, ſtirs it with a 


Knife and drinks of it, this will not alter the Caſe. Reſolved 9 Rep. $1. b. in Agne's Gore's Caſe. 


But if one prepares Ratsbane to kill Rats and Mice or other Vermin, and leaves it in Places for that 
Purpoſe, and with no ill Intent, and one finding it eats of it and dies, this is no Felony. Reſolved. 9 Rep. 
81. b. in Agnes Gore's Caſe. Hawk. Pl. C. 84. ay 31. S. 43. S. P. ſays, it is Homicide per Jnfor- 
tunium only; becauſe the Perſon's Intentions were wholly Innocent. . 


— — 


0 9 _ 
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(N) How. By Quarrels ao Provocations, and what ſhall 5 
- den 


* And B. being Friends were at Bowls, A. upon hot Words killed B. 
with a Bowl; this was held but Manſlaughter. Arg. Comh 40). 
cites Mich. 13 Jac. the King v. Newbury. e 
S. C: cited 2. If a Man upon a ſudden Diſappointment by another ſhall reſort violent- 
12 Mod. Jy to that other Man's Houſe to expoſtulate with him, and with his Sword 


631, 632. . | ö 
Whers Holt {hall endeavour to force his Entrance, to compel that other to perform hisPro- 


Ch. I. fays, iſe, or otherwiſe to comply with his Deſire; and the Owner 


it 83 held himſelf in = to him, and he ſhall paſs at him and kill the Own- 
here at the er of the Houle, it is Murder; per Holt Ch. J. Kelyng 134. and to that 
2 OX. Purpoſe cited 2 Roll Rep. 460. Clement b. Sir Charles Blunt. 
3 Where the Caſe was, That A. had promiſed a Dog to Sir C. B. and being 


Murder or Manſlaughter. 


requeſted accordingly to deliver _ refuſed, and beat the Dog home to that the only 


—_— 
bd 


41 
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his Houſe: At which Sir Charles fetched his Sword and came to A's en 
Houſe for the Dog. A. ſtood at the Door and reſiſted his Entry, B. there- tian -* 49 


upon kills A. The Jury was merciful, and found this Fact in Sir Charles E ag 


to be but Manſlaughter; Doderidge was clearly of Opinion it was Mur- unlawful 


der, but the Ld. Ch. J. was a little tender in his Direion to the Jury, Brin which 
Bur Rolls makes this Remark, that it was not inſiſted upon by the Appel- eee 


lant's Council, that C. was in Defence of his Houſe, and that Sir C. attack- was a ſudden 
ed him to force in: It was without all Queſtion Murder, tho' of a ſudden one and 


Heat; for there was no Aſſault by the Deceaſed upon him nor on any of his 2 Be- 
Friends, but all the Violence and Force was on Sir Charles Blunt's Side. and Hale 

| Pl. C. 51. 
57. inſiſts very much upon it, thatthe un law ful Act muſt be with Deliberation, otherwiſe the Killing 
cannot be Murder. er 


3. A. with other Company was in the Vine Tavern in Holborn in a Room, 
and ſome other Company, bringing with them ſome Women of ill Fame, 
would needs have the Room where A. was, and turn him our, to which A. 
anſwered, that it they had civilly deſired it they might have had it, but 
he would not be turned out by Force; and therefore they drew their 
Swords on A. and his Company, and A. drew his Sword and kill'd one of 
8 and it was adjudged juſtifiable. Kelyng 51. cites Mr. Ford's 
Caſe. 
4. A. and B. quarrelled in a Tavern, and A. ſaid, that if we fight now I S. C. Sid. 
all have the Diſadvantage 7 my hig h. heel d Shoes, and they went out and 277 And 


preſently after fought in the Fields, when A. killed B. but it was proved by 1 


one Witneſs, that at the Time C. made a Thruft at B whereupon A. cloſed tion to the 
with B. and killed him; and Depolitions of other Witneſſes that were dead Jury faid, 
were read to the ſame Purpoſe. The Court directed the Jury that this was at the Dit- 


Murder in C. being preſent and ailing, tho A. who was a Peer and had been — 1 


tried by his Peers was found guilty of 3 only. And that as ſlanghter 
to the Diſtance of Time between the Quarrelling and the Fighting to and Murder 
make it Murder, ſuch Time only is ſufficient as may make it appear not in, chat 


to be done upon the firſt Paſſion, Which appeared in this Caſe by A's con- — . 


ſidering the Diſadvantage of his Shoes. Bur the Jury acquitted C. of the den Provo- 
Murder and ound him Guilty of Manſlaughter only. Lev. 180. Paſch. cation and 
18 Car. 2. B. R. Bromwich's Caſe. | diy the other 


upon Malice 
| | M0 | | | A prepenſe, 
but what ſhall be ſaid ſudden Prouocat ion and what not had been a Doubt; and it ſeem'd to ſome of them, 
that Words <vithout Blows is not any Provocation, but to make Provocation to fight there muſt be Blows ; 
and that if there be Provocation in a Houſe, and they thereupon fight, and after, before their Reaſon can get 
the Predominance of their Paſſion, [they fight again and the one kills the other] (the Orig. is, et la fight) 
this is only Manſlaughter But if after the Provocation in the Flouſe they ſay, that this is net a Convenient 
Place (and ſo have Reaſon [enough] to judge of the Conveniency) and appoint another Place, this will 
make it Murder, notwithſtanding that the Fight is to be immediately; For the Circumſtance ſhews 
their Temper. But the Jury found C. Guilty of Manſlaughter only, and at another Day he had his 


Clergy. 


F. One Bury had impreſs'd a Stranger who made no ReſiRance, Hopkin But Holr 
Hungate finding the Preſs Mafter had no Warrant would: reſcue him, and Ch. J. faid, 


drew his Sword and ſo did the Preſs-maſter, and they paſs'd at one ano- Teen 


ther and Hopkin 2 killed him; held but Manſlaughter, Comb. 4 ungati's 
4%, Hill. 9 W. 3. B. R. in Caſe of the King v. Keate Cites 1666. Hop- Cale he 


5 the Preſs- 
kin Hungate's Caſe. maſters in 


| | | _ Poffeſkon of 
the Man, who made no Reſiſtance, and that Bridgman, Hale ard 6 more, (contra Kelynge Ch. J. 
Windham and Moreton) held that it was but Manſlaughter, becauſe the Reſtraint witheut legal Warrant 
wasa ſufficient Provocation to an Engliſhman , but if there had been no Provocation, then it was agreed 
it had been Murder, tho' Blows exchanged. Ibid. 48. * abt od | | 
* S. C. Kelyng. 59. 25 April 1666. by Name of {#opkin Yungate's Caſe. And they ſaid that if 
a Man be unduly arreſted or reſtrained of his Liberty, altho* be be quiet himſelf, and do not endeavour 
his Reſcue, yet it is a Provocation to all other Men of Erglard, not only his Friends but Strangers 
alſo for common Humanity's Sake, as my Ld, Bridgman ſaid, to endeavour his Reſcue ; Eut the three ſuſs 
| dec 
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re above and Twiſden J. were of another Opinion, and held it to be Murder; becapſe chere vas dl 


Murder or Manſlaughter. 


— — — — 2 —— ñ 


i | 
— 


they thought) no Provocation at all. 7 | bet ok cc Wit eue N 
'S C. cited Kelyng. 137. That 8 Judges conceived it only Manflaüghter apainft the Opinion of the 
4 Judges of B R. but that the Judges of B. R. did conform, and gave Judgment accordingly. 


6. G. was a Smith and had ordered his Sergant to do ſome Bu/pneſs, and 
when the Maſter returned chey tell do Work ; the Matter asked him it 
he had done what he ordered, the Serbant ſaid he bad not dont it; then 
the Maſter ſaid, if you be not more diligent I wi, have hon ſent t6Britlews)}, 


the Servant ſaid, I had as good g to Bridewell as continue in your Service ; 


the Maiter takes up à Piece of Tron and Kills him, and upon à Special 

Verdict it was adjudged Murder, in Kelyng's Time. Comb. 468. cited by 

| Holt Ch j. Hill 9W. 3. BR. in Caſe of King v. Keare as 10 Oftober 1666, 

Fut Twiſ- 5. A. coming into his Houſe, found B. in the A of Adultery "with his 
den faid, the ſaid A's Wife, and he immdiately took up a Stool and ftruck B. on th; 


There was a 


Cafe found Head ſo that he inftantly died. They found that A. had no precedent 


before Juſ- Malice towards him, and ſo left it to the Judgment of the Court, whe. 


4 


rice Jones, ther this were Murder or Manſlaughter: The Court were all of "Opinion © 


agg —Soqay that it Was but Manſlaughter, the Provocation being exceeding great, 
with this, and found that there was no Precedent Malice. Vent. 158. Mich. 23 Car. 
only it was 2. B. R. * Maddy's Caſe. | . 
found, that | n Te | g Mn gh 

the Priſoner being infornied of the Adulterer i Famitiarity-with his Wife, be ſaid be "would be revenge of 
bim, and atter finding him in the Act killed him, which was held by Jones to be Murder. Which the 
Court ſaid might be ſo, by Reaſon of the former Declaration of his Intent; but no ſuch Thing is 
found in the preſent Caſe. Ibid. 159——* 8. C. by the Name of Manning 's Caſe, and An his 
Cl at the Bar and was burnt in the Hand, and the Court directed the Executioner"to burn him 
gently ; becauſe there could not be greater Provocation than this. Raym 212.8. C. cited Kelyng 
137. by Holt Ch. J. Hill 5 Annæ in Caſe of rhe Queen v. Mawgeide. Eu 


8. A. was convicted of Publiſhing Libel, wherein he had accuſed the 
King (when Duke of York) that he had hired him to kill the late King 
Charles &c. And on Friday June 20, he was brought to the Bar, where 
he received this Sentence, viz. hat he ſhould pay the Fine of 5007. That 
he ſhould ſtand twice in the Pillory, and go about the Hall wirhia Pa 
in his Hat ſignifying his Crime; That on Thurſday next be ſtouid be 
2 from Aldgate to Newgate, and on Saturday following from Newgate 

o Tyburn, which Sentence was executed accordingly}; and as he was re- 
turning in a Coach on Saturday from Tyburn, one Mr. Robert Frances a 
Barriſter of Grey's-Inn, asked him in a jeering Manner, whether he had 
run his Heat that Day, who replied again to him in ſcurri lous Words, there- 
upon Mr Francis run him into the Eye with a ſmall Cane which he hau then 
in his Hand, of which Wound the ſaid Mr. Dangerfield died on the 
Monday following ; Mr. Francis was indicted for this Murder, and upon 
Not Guilty pleaded, was tried at the Old-Baily, and found Guilty, and 
executed at Tyburn on Friday July 24, in the fame Year. 3 Mod. 68. 
Trin. 1 Jac. 2. B. R. The King v. Dangerfield . But this ſhould 
rather be the King v. Francis. | 

Skin. 666. S. 9. A. the Maſter ſent to W. his Gardiner for the Key of his Garden with 

C. Intent to diſcharge him from his Service; V. refuſed to ſend the Key, where- 


> . 


| Comb. 406. upon A. fetched his Sword, and went and expoſtulated with M. about the | 


Hill 9 W. 3. ey, V. ſaid A. ſbould have it if he would; upon this A. drew his Sword, 
3 en and ſtruck N. pL 5 him on 2 Head. N. eee to ftrike A. with 
Rookby J. the Handle of a Scythe, but being hindered by the Rack of a Chimney, be 
laid, he was punch'd A. with the Handle, and then A. run him through the Body, whereof 
_ = ER W. died. One Queſtion was, if this was within the Starure of Stabbing, 
Strokeonthe but that was given up; And then the Queſtion was, if it was Murder. 
Head wasbe- After much Argument, the Court ſaid, chat it was juſtifiable in W. to uſe 
ore the rhe Handle of the Scythe after'a Cur made on his Head by his Maſter; 
nga he That the Provocarion given him was very ſlender, and might be eſteem d 
Handle of as none at all; becauſe after the Anſwer ſear by W. the Priſoner did ex- 


the Scythe, poſtulate 


0 Gn i hon FOX a6 « aa - WACO * 
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poſtulate with him for ſome Time. Sed Adjornatur. 5 Mod. 287. Mich, and fad, 
8 W. 3. B. R. the King v. Keate. , 8 e that in Caf: 


3 | 3 of Life he 

would not take any Thing by Intendment. —-S. C. 12 Mod. 118. Judgment was given againſt the In- 
dictment on the Statute of Stabbing, that it was vicious, and therefore quaſhed it. And as to the In- 
dictment at Common Law, it is Nonſenſe in the Beginning; For it is ſaid, That A. made an Aſſault on 
M, and the ſaid A. prafat W. with a certain Sword of the Value of 58. which he the ſaid A. in his 


ight Hand had and held, prafat . pupugit & perevſit; wherein there is a prefat W : 
os 3 Then there is another Tbiag which 1 _—_ odd, tho* it may not Ly nd becuaſe [+ gg 
ſibly be a ſufficient Deſcription, viz. The Indictment ſays, that he gave him a mortal IT d Latituti- 
dinis unius Pollitis & Profunditatis in & per Corpus. And ſo the Indictment was quaſhed, and he was 
bail'd to appear at the next General Goal Delivery for the County of Wilts. PS 


10. C. was the Commanding Officer in the Guard-Room at the Tower, 
and there was a Woman of C's Acquaintance in Company and others 
with him, and alſo there was one M. whom C. had invited hither. M 
affroated the Woman, ſo that angry Words 2 between M. and the 
Woman in Preſence of C. and the reſt of the Company, and M. threatued 
the Woman, whereupon C. defired M. be ſaying he muſt protett her. 

But M. per/iſted and demanded Satisfaction of C. with Intent to provoke 
him to fight; upon which C. told M. that it was not a convenient Place 
but at another Time and Place he would be ready to give it him, and in 
the mean Time dre him to be more civil ar to laave the Company. There- 
upon M. roſe up, and was quitting the Room, but as he was going, he 
fnatc hen up a Glaſſ-Bottle full of Wine and violently threw it at C. ani there- 
with ſtruck him on the Heat. Upoti which C. immediately roſe up and threw 
another Bottle at M. and broke his Head. But M. immediately after his 
flingitg the Botthe at C. uit hout any Intermiſſjon tirew his Sword, and thruſt C. 
into the left Pap of his Brraſt over the Arm of one J. S. notwithſtanding 
the Endeavour us d by the ſaid J. S. ro hinder M. from killing C. and gave 
C. rhe Wound of Which he inſtantly died. In all this Time C. had no 
Sword drawn, nor ever ſpoke aſter M. had thrawn the Bottle. Holt Ch. 

. delivered the Opinion of the Jadges, that M. was guilty of Murder. 

elyng 1 19. Hill, 5 Ann. The Queen v. Mawgritlge. | | 
11. No Words e or Iifamy are ſufficient to provoke another to Holt Ch. 
fuch a Degree of Anger as to ſtrike or afſault the provoking Party with a N ww 
Sword, or co throw a Borrle ar Him, or ftrike him with any other Wea- fore of Opt 
pon chat may Kill him; but if the Per fon provoking be thereby Killed, it nion, chat if 
is Murder. Cited per Holt Ch. J. Kel. 1 30. Hill. 5 Ann. B. R. in Cafe 4. and B̃. are 


the Queen v. Mawgridge, as a Point poſitively reſolved in the Aſſembly 1 
of the Judges, 18 Car. 2. e of etal #77 e of. 


| contumelicas 

Langunge, and A. is ſo provoked that hewdravor bis. Sevord, :andimakes = Paſs at B. (B. then having no 
Weapon drawn) but miſſes him, and thereupon £. draws bis Seord, 60d apiſes at A. and there being 
an Inter=chanye of Paſſes between them, A kills B. that this is Murder in A. For A's Paſs at B. was 
malicious, and whar B. afterwards did was lawful; But if A. who had been ſo provok d draws his Sword, 
and then before be-paſſes, BI Sur is drawn ; vr 4.'bids him ura, und B. the reupon drawing, there Lap- 
by to be."mutual:Paſſes ; If A. Kills B. chis will be but Manflaoghter, becauſe it was ſudden, and A's 

ſign was not ſo abſolutely to deſtroy B. but to combat with;him, whereby he. run. the Hazard of his 
— at the ſame Time. But if Time was appointed to fight (ſuppoſe the next Day) and accord- 
ingly they do fight, it is Murder in him that kills the other; bur if they go into the Field immediately 
and fight, then but Manflaughter. Suppoſe; pen provoking Luneuage given by B. to A. A. gives B. a 
Box on ibe Car, or a little low with the! Stick, aubich appeus to be fo unluekly that it kills B. who 
might have ſome Impoſtume in his Head or other Ailment which proves the Cauſe, of B's Death, this 
Blow, tho” not 1 able by Law, but is a NN yet it may be but Manſlaughter, becauſe it does 
not appear that he deſigned ſuch a Miſchief. Kel. 130, 11737. 


12. T0 ſrive for the Wall, and one Kills the other, this is Manflaugh- 
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S. C. Ke- 2. Lord Dacres and others agreed to enter into a Park and hunt there. 


themſelves to the Keepers. 2 Roll. R. 120. Wormal's Caſe.— —“ S. P. 12 Mod. 630. Hill. 13 W. 


a 


516 Murder or Manslaughter. 


— 


\ 
» 
* * 


(0) How. By one in a Company where it is 
another. 


In Caſes 1. I F 20 come to do an unlawful Ad, and one of them kills a Man, all ſhall 
where th: be adjudged Felons. Br Impriſonment, pl. 40. oo 


rincipal In- 
Fee b to commit a Breach of the Peace, not intended againſt the Perſon of him that ha to 
be ſlain, it ſeems clear, that regularly where divers Perſons reſolve to reſiſt all Oppoſers in the . 
ſion of any Breach of the Peace that naturally tends to raiſe Tumults, as by committing a violent Dif. 
ſeiſin with great Numbers of People, Hunting in a Park &c. and in ſo doing happen to kill a Man, they 
are all Guilty of Murder; yet if ſuch Diſſeiſors having Forcible Poſſeſſion of an Houſe afterwards kill 
the Perſon, whom they ejected, as he is endeavouring in the Night forcibly to re-enter, and to fire the 
Houſe my are guilty of Manſlaughter only; perhaps for this Reaſon chiefly, becauſe the Party lain 
is himſelf ſo much in Fault; But in ſuch or any other Quarrel, if a Peace Officer doing his Duty tho 
not known, or even a private Perſon, giving proper Notice of his Intention to keep the Peace, be ſlain, 
it will be Murder. Hawk. Pl. C. Abr. 90. cap. 31. S. 17. In the Fol. Edit. it is Page 84. cap. 31. 


Murder in 


S 46, 47, 48. 


Unt bt 1 g aud to kill all that ſhould reſiſt them. They accordingly entered the Park, 


Br. [N. C.j and a Perſon [or Keeper] came to one of the Company, and asked him 
dect. 23. What Bulineſs he had there, and the other killed him, che Lord being a 
and ſays the Quarter of a Mile from the Place and knowing nothing of it, yet this 
Lord Dacres as adjudged Murder in him, and in all his Companions. And alſo ano- 


was hanged. . 
8 Sieg ther went into an Orchard to gather Pears, and one coming to him and 


12 Mod. 630. rebuking him, he killed him, and this was adjudged Murder. Mo. 86. 
Hill. 13 W. z. pl. 216. Paſch. 10 Eliz. Ld Dacres's Caſe. | 8 
S. C. adjudg- 3. A. B. C. and D. with Pikes and other Arms went into Hyde-Park in 
ed.Whenthe the Night zo teal Veniſon. The Keeper's Servant's aſſaulted them. They 
2 fled ; one of the Servants ſhot off” a Gun, and wounded one of them; they ro- 
Kos turned, and A. wounded one of the Keepers, of which he died about 10 
Servants cal- Days after; This was held wilful Murder in“ all; becauſe they were 
led to them about an unlawtul Act, and this Event ſhews their Malice and Intent 
2 ab Initio to kill all, that reſiited their wicked Purpoſe, with the Weapons 
debt to hase Which they carried with them. Palm. 35. Trin. 17 Jac. B. R. War- 
ghtto have l | * 
done, and to mole's Caſe. | | 
have yielded x 


3. cited by Holt Ch. J. in Caſe of the King v. Plummer. 


4. N. coming to an Inn, J. S. and V. R. quarrelled with his Servants, 
and beat them, which N. hearing of came into the Room but after the Af- 
fray was over, and beat them, but one of them threw N. upon the Ground, 
whereupon one of the Servants drew his Sword in Defence of NM. his Maſter, 
and happened in the Scuffle to wound N. of which he died ſoon after. The 
Coroner's Inqueſt found the Servant Guilty of Murder, an uitted 
the others. Whereupon the others were indicted and found Guilty of 
Manſlaughter; and as to the Servant, Keling J. directed the Jury to find 
the Servant Guilty of Manſlaughter, tho it appeared that the Hands of 
the others were upon the Sword at the Time ot the Stroke given, and fo 
all were found Guilty of Manſlaughter. Sid. 254. Paſch. 17 Car. 2. B. R. 
The King'y, Nev, ©. | 
F. If two three or more are doing an unlawful AF, as abuſing the Paſ- 
ſers-by in a Street or Highway, if one of them kills a Paſſer-by, it is Mur. 
der in all, and whatever Miſchief one does they are all Guilry of it; and 
it is lawtul for any Perſon to attack and ſuppreſs them, and command the 
King's Peace; and ſuch Attempt to ſuppreſs is not a ſufficient Provocation 
ro make killing Manflaughter, or Son Aſſault demeſne a good Plea in 


"Treſpaſs againſt them.; per Holt Ch. J. 12 Mod. 256. Mich. 10 W. 3. 
rr. | | 
6. Eight 
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Murder or Manſlaughter. 817 


6. Eig ht Nool-Runners being met in a Lane by the King's Officers, as they Kel. 109. 
were going with the Wool to the Sea-fide, and the Word of Seiſure given S G. 
by the Officers, A. one of the Gang fired his Gun and killed J. S. one of his 
own Gang, viz. one ot the Eight, and now B. another ot the Gang was 
indicted tor the ſaid Murder. This Caſe having been for twoV acations under 

the Conſideration of all the Judges of England, and ſeveral Times ar- 
gued betore them, it was at Length unanimouſly reſolved, That this was 
not Murder in the Reſt of the Gang, it not being found that he ſhot at any 
ef the King's Officers, which, if found, would have made it Murder in all f 
Bur the Jury not having found that Fact, the Judges cannot intend it; ; 
and it being poſſible that the Diſcharge of the Piece might be by Acci- 
dent or Chance, they mult rather intend it to have been fired upon ſome 
other Occaſion than againſt the King's Officer; and therefore B. the Pri- 
ſoner was acquitted. 12 Mod. 62. 633. Hill. 13 W. 3. B. R. The King 
v. Plummer. | | 

7, It is a general receiv'd Opinion, that if two Perſons, viz. A. and B. 
are engaged in an unlawful Aa, and a Stranger is killed by one of them, 
this makes the other Guilty of Murder, by Reaton of their being both 
originally engaged in the unlawful Act. But this has ſeveral Qualifica- 
tions and Limitations. 1ft. He muſt know of the other's malicious De/ign, 
and which is foreign and different to the original ill Deſign engaged in, or othe- 
wiſe he ſhall not be Guilty of Murder. 2dly, The Act ot one whereby 
Death dorh enſue muft be in Purſuance of the original unlawful AF ; As if 
ſeveral go into a Park to hunt where they have uo Right, and immediatly 
after two of them quarrel, and one kills the other, it is only Manſlaugh- 
ter in him that kills, and no Offence in the Reſt ; becauſe the killing was 
not in Purſuance ot the unlawſul Act which they were all engaged in. 
zaͤly. The unlawtul Act muft be deliberate; For if it be done on a Sud- 
den, the Death occaſioned by Purſuance of it will not amount ro Mur- 
der. 4th. The Act muſt nor only be deliberate, but uf alſo be to do 
Hurt to ſome Body either immediately or conſequentially, or otherwiſe the 
killing is not Murder. 5th. Tho' tuch deliberate unlawtul Act tend not 
to the Hurt of any Perſon, yet the being unlawful will make it Man- 
ſlaughter. And further, ½% 0 it be net with Deſign to hurt any Perſon, yet 
if it be ſuch an unlawful At as is Felony, and carried on with a felonions In- 
tent, and in Purſuance of ſuch AF a Man is kill d, ſuch Killing is Murder 
not only in him by whoſe Hand the Perſon falls, bur alſo in all thoſe con- 
cern'd* in the felonious Intent. As if divers agree to rob a Houſe, 
and ſome are placed in a Paſlage leading to the Houſe, and a Perſon com- 
ing by is ſtopped by thoſe in the Paſſage, and is killed in the Scuftle by 
one of them, and no Robbery is commitred, yer this will be Murder in 
all choſe that were by at the Time, and likewiſe in all thoſe that went 
to rob the Houſe, and were not actually preſent. Per Holt Ch. J. in de- 
livering the Reaſons of the Reſolutions of all the Judges ot England. 
12 Mod. 625. to 633. Hill. 13 W. 3. The King v. Plummer. 

8. Indictment againſt A. for the Murder of J. S. and alſo againſt B. 
C. D. and E. as Perſons preſent, aſſiſting, re and abetting A. therein. 
E. being arraigned upon this Indictment pleaded Nor Guilty, and upon 
Evidence it appeared, That the Perſon ſlain was a Conſtable, and in the 
Execution of his Office with divers other Conſtables in May-Fair; That 
E. the Priſoner firſt drew his Sword, and with divers others, to the Number 
of 40 Perſons, fell upon the Conflables; That this Afray continued an Hour 
after, till in the End one of the Conſtables, viz. the ſaid F. S. was //ar7, 

but by whoſe Hand it did not appear. It alſo appeared, that A. had 
been tried on this Indictment, and acquitted; And per Holt Ch. J. iſt. 
Tho? the Indiftment be againſt the Priſoner for aiding, atlifting, .and 
abetting A. who was acquitted; yet the  Indiftment and Trial ot this 
Priſoner is well enough; for who actually did the Murder is not ma- 
terial; the Matter is, that a Murder was committed, and the other is 


but a Circumſtance, and all are Principals in this Caſe; therefore if a 
6Q 8 Murder 
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Murder or Manslaughter. 


Murder be proved, it is well enough. 2dly. It a Man begins a Riot, as in 
this Caſe, and the fame Riot continues, and an Officer is killed; he that 
began the Riot, as the Priſoner here did, is a Principal Murderer, tho he 
did not do the Fact. 1 Salk. 334, 335. Octob. 14,1703. the Queen v. Wallis. 

9. Two Men were beating another Man in the Street, and in the Night- 
time, and a Stranger paſſing by at the ſame Time ſaid, he was aſhamed ;, 
ſec two Men beat one; whereupon one of thoſe who was beating the other 
ran to the Stranger in a furious Manner, and with a Knife, which he held 
in his Right Hand, gave him a deep Woand of which he died ſoon after ; and 
now both the other were indicted as Principals for the ſaid Murder; but 
the Judges were of Opinion, that becauſe it did not appear that one of 
them intended any Injury to the Perſon killed, he could not be Guilty of 
his Death, either as Principal or Acceſſary; it is true, they were both 
doing an unlawful Act, but the Death of the Party did not enſue upon 
that Act; ſo he was acquitted, and the other was found Guilty. 8 Mod. 

164, 165. Trin. 9 Geo. Anon. 


(O. 2) Being in Company with, and what Privity 
will make a third Perſon Guiliy of Murder, or Man- 
ſlaughter. | 


I. HE following Queſtons were propoſed by the Peers to the Jud 

to which they gave the following Anſwers. —1tt. In 
a Man ſhall murder another, whether all he in his Company at the Time 
of the Murder are ſo neceſſarily involved in the ſame Crime, that 
may not be ſeparated from the Crime of the ſaid Perſon, ſo as in ſome 
Caſes to be found Guilty only of Manſlaughter f 
thoſe who are in the Company at the Time of the Murder committed, may 
be ſo ſeparated from the Crime of the Perſon that committeth the Mur- 
der, as in ſome Caſes they are only to be found Guilty of Manſlaughter. 
2dly. A. conſcious of an Animoſity between B. and C. A. accompa- 
mieth B. where C. happens to come, and B. kills him, whether A. without 
any Malice to C. or any actual Hand in his Death, be Guilry of Mur- 
der ?>——Anſwer, A. is not guilty of Murder; For it a 
ing was caſual, and there was no in A. againſt C. and therefore 
tho' A. did know of the Malice between B. and C. yet it was not unlaw- 
ful tor A. to keep Company with B. but he might go with him any where, 
if it was not upon a Deſign againſt C. And therefore as the Caſe was put, 
there was not any Offence in A. zd. Whether if A. heard B. threaten 


to kill C. and ſome Days after A. is with B. upon ſome other De/ign, where C. 


paſſes by, or comes into the Place where A. and B. are, and C. ſhall be 
killed by B. A. fanding by without contributing to the Fact, his Sword not 
being drawn, nor any Malice ever appearing on A's Part againſt C. whe- 
ther A. will be guilty of the Murder of C?——Anſwer, A. in this Caſe 
would nor be guilty either of Murder or Mauſlanghter.—qrh. Whether a 
Perſon, knowing of the Deſign of another to lie in wait to aſſault a third Man, 
who happens to be killed when the Perſon who knew of the Deſign is 
preſent, be guilty of the ſame Crime with the Party who had rhe Delign, 


and killed him, % he had no actual Hand in his Death?——Anſwer, 


This is neither Murder nor Manſlaughter, But if he that knew of the 
Deſign had adviſed it, or agreed to it, or lay in wait for it, or reſolved to meet 
the third Perſon with him that killed him, it would have been Murder. 
Sch. Whether a Perſon, knowing the De/ign of another to lie in wait 
to aſſault a third Perſon, and accompanying him in that Deſign, it it ſhall 
happen, that the third Perſon be killed at that Time in the Preſence of 
him who knew of that Deſig u, and accompanied the other in it, be gilt in 

| Los hs —_ aw 


Anſwer, The Crime of 


s the Meet- 


Murder or Manslaughter. 519 
Law of the ſame Crime with the Party who had that Deſign, and killed 
him, tho” he had no actual Hand in his Death? Anſwer, If a Perſon 


is 715 to a felonious Deſign or to a Deſign of committing any perſo- 
by . 


WP 


Violence, and accompanieth the Party in putting that Delign in Exe- 
cution, tho he may think it will not extend ſo far as Death, but only beating, 
and hath no perſonal Hatred, nor doth otherwiſe contribute to it, than by his 
being with the other Perſon when he exccuteth his Delign of aſſaulting the 
Party, if the Party dieth, they are both guilty of Murder; for by his ac- 
company ing him in the Deſign, he ſhews his Approbation of it, and gives 
the Party more Courage to put it in Execution, which is an Aiding, Abet- 
ting, Aſſiſting and Comforting of him, as laid in the Indictment. 
6th. If A. be preſent when B. ſaid he would ſtab C. upon which A. ſaid he 
would ſtand by his Friend, and atterwards B. doth actually murder C. and 
A. is preſent at the Murder; whether the Law will make A. equally guilty 
with B. or what Crime is A. guilty of ?=—Anſwer, This is rather a Cafe 
of Fact than Law; For it A. was deſignedly preſent with the other that 
committed the Murder, then it would be Murder in A. and if there was 
no Evidence to prove upon what Account he was preſent, ir might be 
preſumed he was preſent in purſuance of his former Agreement ; bur if ir 
appeared he did not meet in purſance of that Agreement, then it might 
not be Murder. That this was all Matter of Evidence, and reſted up- 
the Conſciences of thoſe that were to try the Priſoner. —— th. If A. 
accompanieth B. in an unlawful Action, in which C. is not concerned, and C. 
happe net hh to come in the Way of B. after the firſt Action is wholly over, and 
happeneth to be led by B. without the Aſſiſtance of A, whether A. is 
guilty of that Man's Murder ?-——Anſwer, As this Caſe is ſtated, A. is 
not guilty of Murder. Holt's Rep. 479, 480, 481. cites 31. Jan. 4 W. 
& M. in the Trial of the Ld Mohun, | | 
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P) Juſtiſable. Ia what Cafes. And Pleadings. be (p13: 


1. IF Thieves come to rob a Man, or to break his Houſe, he may ſafely 4nd every 
kill them if he cannot take them; per Thorp. Br. Corone, pl. 87. Han may 


» * Lg _ 


. AM apprehend 

cites 22 Aſſ. 55. Thieves, and 
„ = 8 | if they will 
> not render themſelves he may kill them if he cannot therwiſe take them. Ibid. per Thorv, 
If a Thief offers to rob or murder B. either Abroad or in his Houſe, and thereupon Aſſault him, and B. 
. defends himſelf without any giving back, and in his Defence 'ki}ls the Thief, this is no Felony; For a 
- Man ſball never give <vay to a Thief &c. neither ſhall he forfeit any Thing. 3 Inſt. 56. 
5 ——— — * * i ; e ; 15 4 - . 
1 2, A Servant may kill a Man in ſaving the Life of his Maſter, if he can- 
. not otherwiſe eſcape. Br. Corone, pl. 63. cites 21 H. J. 39. per Tre- 
e — 
t 3. It maft be owing to ſome unavoidable Neceſſity, ro which the Perſon The Rule of 


who kills another muſt be reduced without any manner of Fault in him- e -mg 


ſelf, There muſt be a0 Malice coloured under pretenc: of Necfity ; admits an 
For where-ever a | Perſon, who kills another acts in Truth upon £xcepti.n 
Malice, and takes Occaſion from the Appearance 97 Neceſſity to execute when be Lac 
his own private Revenge, he is guilry of Murder, Hawk. Pl. C. 69. cap. 4%, Fer, 


ome Fault ov 


. Wrong in the 


＋ rn ee 


7 \ Party that 
bath brought himſelf in the Neceſſity : ſo that is v3. yang culpabilis. This I take to be the chief Reaſon 
why ſeipſum defendendo is not Matter of Juſtification, becauſe the Law inten ii it hath a Commencement 
upon an unlawful Cauſe; For Quarrels are not preſumed to grow without ſome Wrongs, either in Words 
or Deeds on either Part, and the Law, that thinketh it a Thing hardly triable in whoſe Default the 
Quarrel began, ſuppoſes the Party that kills another in his owh Defence not to be without Malice ; and 

| therefore as it doth not touch him in the higheſt Degree, ſo it putteth him to ſue out his Pardon of 
Courſe, and puniſhes him by Forfeiture of Goods; For where there cannot be any Malice or Wron 
1 umed, as where al Man aſſails me to rob me, and I kill him that aſſaileth me; or if a Woman kill 
im that afſaileth her to Raviſh her, it is juſtifiable without any Pardon. Bac Elements, . ting 
| 7 8 4. Accordin ry 
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620 Murder or Manſlaughter. 


Sce(Q)pl.1- 4. According to the Opinion of the Old Books (which in this Reſpect 
ſeem to be contradicted: by others more modern) it ſeems, that one mai 
ſet forth a Fatt amounting FIR Homicide in a Special Plea to an Ih. 
diciment or Appeal of Murder; and that the ſame being found true, he 
ſhall be diſmits d without being arraigned or intorced to plead Nor 
Guilty. And indeed it ſeems extremely hard that a Sheriff or Judge who 
condemns Or executes a Criminal &c. thould be forced on a frivolous Pro- 
ſecution to hold up their Hands at the Bar for it &c. Bur it is agreed 
that no one can plead a Fact amounting to Homicide Se detendendo or 
by Miſadventure, but that in ſuch a Caſe the Defendant muſt plead Not 
Guilty, and give the Special Matter in Evidence. And it is alſo agreed 
that where a Special Fact amounting to Juſtihable Homicide is tound b 
the Jury, the Party is to be diſmilied without being obliged to Pacha 
any Pardon &c. Hawk. Pl. C. 69. cap. 18. S. 3. 


bn ——— 


1 


— ÄÄ—— 


(Q) Juſtifiable by Officers or Perſons having Warrants. 


And there 1. Man was appointed by Precept to take Felons indicted of Felony and 
the Ve hhewed them the Precept, and commanded them to render themſelves 


it” be pars to the Peace, and they would not render, but ſtood to their Defence and killed 


otherxiſe and wounded diverſe Perſons, and in his taking he killed N. one of the 
have taken Thieves and was thereof indicted, and pleaded this Matter and juſtified 
the Jie; by it, and did nor intend that the King would impeach him thereof, and 


2 >. Grup well, and was permitted to juſtity it without being compelled to plead 


the ſane Not Guilty. Br. Corone, pl. 84. cites 22 Aff. 55. 

Name of him 2 | 
who <was killed, and found all for the Defendant, by which he went quit without Charter of the King, 
Ibid Br. Charters de Pardon, pl. 3 1. cites 22 Aſſ 5. 

If any Officer or Miniſter of Juſtice bath a lawful Warrant, and the Party aſſaults the Officer or 
Miniſter of ſuſtice, he is not bound by Laxy to give back, but to carry him away : And if in Execution of 
his Office, he cannot otherwiſe avoid it but in ſtriving kill him, it is no Felony. And in that Caſe 
the Officer or Miniſter of Juſtice ſhall forfeir nothing; but the Party ſo aſſaulting or oftering to fly a- 
way is killed, he ſhall forfeit his Goods and Chattels. 3 Inſt, 56. | . 


Fe 


2. And Note by Thorp for Law, that in ſeveral Caſes a Man may juſ- 
tity the Death of a Man, as where 4 Gaoler who came into the Gaol with 
a Hatchet and found thePriſoners looſe, and they beat him, and he killed two 
of them with the Hatcher, and it was awarded by the Council well done, 
thereſore it ſcems that he may juſtify. Ibid. bats 


(R) Excuſable. 


1. IF a Parent er a Maſter be provoked to a Degree of Paſſion by Gove 

Miſcarriage of the Child or Servant, and the Parent or Maſter 

ſhall proceed to Correct the Child or Servant with a moderate Weapon, and 

ſhall by chance give him an unlucky Stroke ſo as to kill him, that is but 

a Mifadventure. But if the Parent or Maſter ſhall uſe an Improper Inftru- 

ment in the Orrettion, then if he kills the Child or the Servant it is Mur- 

der; and fo it was reſolved by all the Judges in B. R. with the Concur- 

rence of the Ld. Ch. J. Bridgman in a Special Verdict in one Gray's 

Caſe, found at the Old Baily 10 Octob. 18 Car. 2. who ſtruck his Servant 

with an Iron Bar. Kel. 133. Hill. 5 Anne B. R. in Caſe of the Queen v. 

Mawgridge. | | 

* Homicide 2. Excuſable Homicide is either * per infortunium, or f ſe defendende. 

der Infortuni- Hawk. Pl. C. 73. cap. 29. | 3 
um, or | 

Mifadventure, js where a Man in doing a lawful Act without any Intent of Hurt unfortunately 

chances to kill another. Hawk. Pl. C. 73. cap. 29. S. 1. 


: 


+ Homicide 


Murder or Manſlaughter. 62 


— . ———— 


„ Homicide ſe de endendo ſeems to be where one who has no other poſlible Means of preſerving his Life 
from one who Combats with him on a ſudden Quarrel, or of defending his Perſon from one who attempts 


to beat him, (eſpecially if ſuch Attempt be e upon him in his own Houſe) kills the Perſon by whom 
he is reduced to ſuch an inevitable Neceſſity. Hawk. Pl. C. 74. cap. 29. S. 13. | 


— — 


» — 


(8) Amounts to Petty Treaſon. In what Caſes. 


i. A LICE of W. of the Age of 13 Nears was burnt by Judgment, be- S. C. cited 


cauſe ſhe had Killed her Miſtreſs, and therefore Treaſon. And ſo ſee E 4728 bh 


that for Treaſon a Feme ſhall be burnt. And ſee that Treaſon may be as che Judg- 


well ro the Miſtreſs as to the Maſter. Br. Corone, pl. 14. cites 12 Aſſ. 30. ment at this 
| | Day of a 
Woman for Petit Treaſon is the ſame, 


2. 25 E. 3. Stat. 5. cap. 2. Moreover there is another Manner of Treaſon, This was 
that is to ſay, when a * Servant ſlayeth his Maſter, or a + Wife her Husband, eig Treaſon 


at Common 


or when a + Man Secular or Religious ſlapeth his Prelate, to whom he oweth 7 .. ap- 
Faith and Oledlience. 1 pears by 12 

„ | , Aſſ. and ſays 
that with this agrees the 21 E. 3. where Ld. Coke ſays the Reader muſt know, that inſtead of (Mere) 
in that Caſe he muſt read (Maiſter) 3 Inſt. 20. 

Anciently an .{ttempt to kill a Husband, Piracy by a Subject, Diſcovery of the King's Counſel by a Grand- 
Juror, and many other Offences, came under the Notion of Petit Treaſon ; but now by this Statute it 
is reduced 985 ree Inſtances, viz. where a Servant kills his Maſter &c. [as above] Hawk. Pl. C. Abr. 

„ep 3% 8. 1. | | 

e Abettors and Procurers of any of theſe Petit Treaſons are within this Law. 3 Inſt. 20. 
And are puniſhable in the ſame Manner as before; For the Statute meant * to exclude other Crimes 
To OY accounted Petit 'T reaſons, but not to alter the Law as to theſe. Hawk. Pl. C. Abr. 94. cap. 
32. C. 3. | | 3 5 . 
"A Servant was arraigned for killing his e Proditorie and he confeſs'd it, and it was ad- 
jadged by Advice of all the Juſtices of both Benches, that it was Petit Treaſon; For as well the Miſ- 
trels as the Maſter have || Affiance in him; by which it was awarded that he be Drawn and Hang'd and 
not Hang d only, Quod Nota; and no mention of Beheading ; For it ſeems this is of High Treaſon. Br. 
Treaſon, pl. 8. cites 19 H. 6. 47. S. C. cited Pl. C. $6. b. Hill. 6 & ; E. 6. in Cale of Croker v. 
Strange. S. C. cited 3 Inſt. 20. For he is || Servant both to the Husband and Wife. K. 
Hawk. Pl. C. Abr. 93. cap. 32. S. z. | 

If a Child commit Parricide in killing his Father or Mother, (which the Law-makers never imagin'd 
any Child would do) this is out of the rue unleſs the Child ſerved the Father or Mother for W ages or 
Aleat, Drink cr At fare; For this is nct any cf the three Kinds ſpecified in this Act, and yet it is a more 
Impious Offence in a Child than in a Servant, but the Jin are reſtrained by this Act to interpret ir 
a Simili, or a Minore ad Majus. And ſome ſay that Parricide was Petit Treaſon by the Common Law. 
3 Inſt. 20———S. P. Hawk. Pl. C. Abr. 93. cap. 32. S. 2. _— 

This was adjudged Petit Treaſon ” the Common Law, as it appeareth in our Books. If the Fife 
procure one to murder ber Husband, and he doth it accordingly, in this Caſe the Wife being abſent is but 
Acceſſory, and ſhall be hagged ard not burnt, becauſe the Acceflory cannot be guilty of Petit Trea- 
ſon where the Princi is W guilty but of Murder: And the Acceſſory mult follow the Nature of 
the Principal ; But if he that did the Murder had been a Servant of the Husband, it had been Trea- 
ſon in them both, and the Wife ſhould have been burnt ; and ſo it is in the Caſe before of a * Servant, 
and in the Caſe hereafter of a Clerk. If the Vife and a Stranger kill the Husband it is Petit Treaſon in 
the Wife and Murder in the Stranger, and ſo it is in the Caſe of the Servant next before, and of the 
Clerk next after. 3 Inſt. 20 * S. P. Becauſe the Offence of the Acceſſory cannot riſe higher 
than that of the Principal. Hawk. Pl. C. Abr. 94. cap. 32. S. 7. : 

+ This Clauſe is tc be underſtood cnly of an Eccleſiaſtical Perſen be he Secular or Regular, if he kill 
his Prelate or Superior to whom he oweth Faith and Obedience, ir is Petit Treaſon ; and fo it was at the 
Common Law. Ard Petit Treaſon doth preſuppoſe a Truſt and Obedience in the Offender either Civil, 
as in the Wife and Servant, or Eccleſiaſtical, as in the Eccleſiaſtical Perſon. 3 Inſt. 20. 


3. A Servant departed out of his Maſter's Service, and a Tear after killed A 20. 

hin who was his Matter for Malice that he bore. againſt him when he was 8 p Hawk. 

his Servant, by which he was drawn and hang'd. Br. Corone, pl. 116. Pl. C. 88. 

cites 33 Aſſ. 7. 4 | CCT +, cap. 32. 8. 4. 

4. In an Indictment of a Servant for the Murder of his Maſter, rhe 

Word Proditorie was omitted, fo that the Indictment was only as of a com- 

mon Murder, And it appearing upon the Evidence that the Oflence was 

Petit Treaſon, and ſuch Offence IO diſcharged by a general . in 
ö * * Wie 
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522 Murder or Manslaughter. 


„ 


Which Murder was excepted, tho the Defendant was arrai gned and found 

_ Guilty upon this Indictment of Murder, yet the Judge of Aſſiſe repriey. 

ed the Priſoner, for which he was blanad.by ſome, but without Reaſon, 

as it ſeem'd to the Juſtices. D. 235. a. pl. 19. Mich. 6 & 7 Eliz. Anon. 

S. P. Whe- 5. A Woman Servant conſpired with her Lover to rob her Miſtreſs. The 

ther te><r- Man came in the Night and ſhe hid him, and afterwards the Man killed 

tually pre- 7he Miſtreſs. This is Murder in the Man and Treaſon in the Woman 
ſent, or pre- Servant. Mo. 91. pl. 227. 'T rin. 10 Eliz. Anon. 


ſent only in 


Judgment of Law, as being in the fame Houſe, tho” not in the ſame Room when the Fact was com- 
mitted; And if a Seryant or even a Stranger procure a Servant in his Abſence to murder the Maſter 
it ſeems that he is an Acceſſory to the Petit Treaſon. Hawk. Pl. C. Abr. 94. cap. 3 2. S. 7. 8 


6. If the Killing of a Maſter be attended with ſuch Circumſtanees ag 
would have made it Murder, if the Perſon killed had been a Stranger, 
it will be Murder in the Servant, but if it were upon ſuch a ſudden Af. 
fray as would have made it Manſtaug hter, or Se defendendo only in the Caſe of 
a Stranger, it will be no higher a Crime in the Servant; and it ſhall never 
be conſtrued to amount to Petit Treaſon, but where in the Cafe of a 
Stranger it would have been Murder; For all Petit Treaſon includes 
* and is the higheſt Degree of it. Hawk. Pl. C. Abr. 94. cap. 32. 


2 1 1 +4 F P KS 1 __ LA . v4 2 SW. 


(T) Intending and attempting to Murder but not doing it ; 
In what Caſes it is Relony. © 
I. A Boy came to his Maſters Bed and Trench'd hard upon his Throat to 
A hav 


e ftrangled him in order to rob him, and was hanged, Quære if 
it was not Burglary. Br. Corone, pl. 214. cites 15 E. 2. | 


HE 


- (C) What 1s Murder, and what Treſpaſs. | 


1. HERE a Man ſhoots at Butts and kills another againſt his Will, 

or if a Tiler upon a Houſe permits a Stone to fall upon a Man, and 
kills him againſt his Will, this is not Felony ; For there the Intent is to 
be conſtrued ; bur it | the meyer” 2 not to be conſtrued in Treſpaſs, there- 


fore if ſuch Archer or Tiler ſtrikes a Man and a vor kill him Treſpaſs 
lies; Note the Difference. Br. Corone, pl. 59. Cites 21 H. J. 29. 


_ 


- 2 - - * Pry 
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(W) Indifiment. Good or not. 

The Word 1. A N Indi&ment was apud C. in prædict. B. (who was murdered) I- 
Murdravit ſultum fecit & ipſum quodam Cultello Pretii Ec. ipſum. B. felonice 
—＋ Percuſſit Occidit & Murdravit, without ſaying * Ex Malitia ſua precogt- 
covitata, and lata, or without ſhewing in certain any Place where the Murder was done 


therefore or without the Words Adtunc & ibidem. And the Indictment was held 
apps the void for want of the Place, in as much as the Aſſault may be at one Place 


nary bur and the Murder at another; For they were of divers Natures ; But not 


it does we for the other Cauſe, viz. Ex Malitia ſua preco ita; Becauſe Murdravit ne- 


imply the ceſſarily implies ir. D. 68. b. pl. 28. Patch. 5 E. 6. 


nice being omitted. Per tot. Cur. Buls. 93. Mich. 8 Jac. in Penruddock and Lanxford's Caſe. s 


The Word Murdravit in an Indictment may well ſtand for Manſlaughter ; Per 1 And per Wil- 
liams J. if the Indictment is Murdrum, and does not therein mention Ex Malitia ſua Præcogitata, 1 
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ſhall be taken, only for Manſlaughter, and ſo it has been ruled divers times. Buls. 144. Trin. 9 Jac. in 
Caſe of Bradley v. Banks. cites 1 Mar, D. 99. pl. 63. The Caſe in D. 99. a'pl. 5 thus. 22 Item 
where an Indictment of Murder or Manſlaughter ought to have expreſsly a Stroke ſuppoſed, viz. Jali 
Die & Anno Felonice & ex Malitia ſua Precogitata Interfecit & Murdravit &c. without ſaying Percuſſit 
— 5 Rep. 122. b. cites 8. C. that ſuch Indictment without Percuſſit is not good; For ſuch Indictmenr. 
ought exprefsly-to have a Stroke to be ſuppoſed. And the Court held this to be true in all Indictments of 
Murder or Manſlaughter, unleſs in thc Caſe of Poyſoning. And is was there reſolved, That an Indict- 
ment may ſay Percuſſit as well of a Stroke given out of a Gun or Bow, as with a Hand. Mich. 2 = 
B. R. in Long's Caſe.——And cites 10 E. 4. S. P. And ibid. 123. a. the Reporter ſays he had ſeeu ſeve- 
ral Precedents Where the Stroke was given by a Bullet out of a Gun, or by an Arrow out of a Bow, and 
that all of them had the Word Percuſſit An Indictment was uod Cnc. Pereuſſt, and did not ſay Felo- 
vice Percuſſit, and Exception being taken thereto, the Court were clear of Opinion, that the Indictment 
was inſufficient for omitting {F elonice) and the ſame is not ſupplied by the Word Murdravit, and thatthe 
Caſe in D. 68. pl. 28. 5 E. 6. [ſupra] is not Law. Buls. 93. Mich 8 Jac. Penruddock and Lanxford's 


Caſe. 


2. Exceptions were taken to an Indiftment, becauſe it was faid to be 
taken Coram Coronatore in Comitatu pred. and does not ſay Coronatore Co- 
mitatus præd. ſed non allocatur. For by reaſonable Intendment it ſhall be 
taken to be the Coroner of the County. 2.Becauſe it does nat ſay, That 
the Deceaſed was in Pace Dei & Domine Reginæ; fed non allocatur. For 
thoſe are only Words to amplify the Heniouſneſs of the Act, and are not 
of Subſtance, and perhaps he was not in the Peace, but Fighting and 
breaking the Peace; and many Precedents were thewn where thoſe 
Words were omitted. 3. Becauſe it was Folonice percuſſit, & dedit 
cidem (rhe deceaſed) adtunc & ibidem unam Plagam &c. but did not ſay 
Felonice, nor Ex Malitia ſua Præcogitata denit &c. fed non allocatur. For 

the Conjunction (Et) couples rhe Sentences together, ſo that the Words 
(Felonice & ex Malitia ſua præcogitata) mentioned before refer to all 
the ſubfequent Words, and avoids Tautology; Beſides, the Words (ad- 
tunc & ibidem) makes it clear, that all was done at one and the fame In- 
ſtant . 5. Becauſe it was ſaid, That Tempore Feloniæ & Murdreg. 
prediff. where it ſhould be Murdri; ſed non allocatur. For Tempore 
Feloniz pred. had been ſufficient without ſaying Murdred, and the Ad- 
dition ſhall not hurt; becauſe Murdredum is an inſenſible Word, and fo 
no Contrariety appears, and Surpluſage never hurts bur when it is repug- 
nant or contrariant to the Matter precedent or fubſequent. 6. Be- 
cauſe the Wound was given the 4th Day of Aupaſt, and the Death was the 
19th 8 next enſuing &c. the Indiitment was, That the Offen- 
ders Tempore Feloniz & Murdri pred. fact. vis. tb Auguſti &c. Felonice 
fuerunt præ ſentes 3c. ad Feloniam & Murdrum Pred. in forma Prædict. fa- 
ciend, In anſwer to which it was urged, that che Death ſhall have re- 
lation to the Stroke ; for the Death is bur in a Manner the Execution of the 

Felony. But the whole Court held e contra, and ſaid, That they had 
often adjudged Indictmenrs inſufficient when the Stroke is one Day and 
the Death on another; But faid, that in the Caſe at Bar the Indictment 
thould have been, That the ſaid Perſons preſent and abetting, fuerunt 
Preſentes & Auxiliantes c. ad Feloniam & Murdrum in forma pred; J. 
faciend. And it was further urged in Maintenance of rhe Indi&menr, 
Thar the Office of the Jury is to find Veritatem Facti, and of the Judges 
to declare Veritatem juris; and that the Jury having found the whole 
Circumſtance and Truth of the Fact, tho' they take upon themſelves the 
Office of Judges alſo to determine when and at whar Time the Felony 
was done, this ſhall not vitiate that which they have found ſufficiently and 
certainly; For in all Caſes where a Jury find a Matter, with which they 
are charged, at large, and conclude over againſt Law, the Verditt is 
good, and the Condition ill. And further it Was urged in Maintenance 
of the Indictment, that it ſets forth, that they all aſſaulted the Deceaſed 
feloniouſly, and of Malice prepenſe, and then tho one only gave the 
Stroke, yet all are guilty Hs Murder, it appearing 15 the Connection 
ot all parts of the Indictment, that all were pręſent. 


ut the Court on 
Conſerence with the other Juſtices held che 6th Exception ti L490 
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and inſufficient as to the Perſons preſent; For till the Death no F elony was 
committed, and none ſhall be adjudged Felons by Relation, which is 
only a Fiction of Law. But Wray ſaid, That the Year to bring the Ap- 
— 4 ſhall be computed from the Death, and not from the Stroke, and that 
ſo was the common Experience of B. R. and that the Law was ſo 
without Queſtion, contrary to the Opinion of Stamford. But it was 
reſolved, that to conclude that he did the Murder the laft Day was ſuffi.. 
cient ; tho' the better Form is to conclude that he did the Murder Map 
Forma ſupradict. 2. It was reſolved, That the Clauſe of e 
Auxiliantes &c. was neceſſary, and the Indictment had been inſufficient 
without it; For it ſhall not be maintained by Argument or Implication 
nor ſupply'd by Intendment, and that as to this 2d Point, it was fo re. 
ſolved in Milborn's Caſe. Paſch. x. Jac. B. R. and becauſe the In- 
dictment wanted the faid Claufe, he and divers others were diſcharged, 
4 Rep. 41 a. to 42. b. Trin. 28 Eliz. B. R. Heydon's Caſe. 

3. Indictment was alleged to be taken az C. infra Libertatem Dominæ 
Reginæ Ville ſuæ de C. but did not ſet forth whether the Vill of C. was 
within the Liberty of C. Exception being taken rhereupon the Court re- 
ſolved that it was ſufficient. For if an Indictment has a certain Intent in 
general it is enough. 5 Rep. 120. a. 121. a. Mich. 2 Jac. B. R. Long's 
Caſe.— And Popham ſaid, that S. P. was reſolved in the Caſe of the 

Rape of Lewes in Suſſex. Ibid. | | 
The Word 4. The Indictment was dans Sc. unum* Vulnus Mortale in & ſuper Anteri- 
Vulnus was orem Partem Corporis iꝑſius H. L. ſubter Siniſtram Mamillam Sc. which 
objected to, Word (Mamillam) with a ſingle (m) was objected to as inſenſible, and 
2 es. that it ſhould be ( Mammillam) with a double (m) Bur reſolved, the 
not S falſe Latin ſhall not quaſh Indictments; however, Mamilla is as good 
uſed in In- Latin as Mammilla. 5 Rep. 121. a. b. Long's Caſe. 


dictments, | 1 
any more than Ictus, but that it ought to have been Unam Plagam. But the whole Court diſallowed 


the Exception; For Plaga & Vulnus are ſynonimous, tho* Plaga is the more uſual Word in Indictments. 
Tbid. 121. | - 


S. P. ws 5. Another Exception was taken for not ſhewing the Longitude or Profun- 
po rg diity of the Wound. Bur this was diſallowed by the whole Court; For 
an I” the Longitude and Protundiry ought to be alleged to the Intent it ma 

Eliz. B. R. appear to the Court, that the Wound was mortal, and ſo the Cauſe of his 
in Heydon's Death; but in this Caſe the Buller went thro' his Body, ſo that it was 
Caſe, where apparent to be mortal; and in ſome Caſes the Dimenſions * cannot be al- 


the Pann of leged, as when a Hand, Foot &c. are cut off. 4 Rep. 121. b. 122. a 


cut wholly Long's Caſe. 


ff, and that | | 1% | 
10 it is if a Man's Head be cut off, the Profundity or Latitude of the Wound ſhall not be ſhe wn. 


6. Another Exception was taken, becauſe the Indictment was Dans &c. 

cum Pulvere & Pelletto plumbeo Prædiſt. &c. Vulnus Mortale Oc. totaliter 

Penetrans in & per Corpus &c. which it was inſiſted could not be; For 

that Penetrans agrees with Vulnus, and not with Pelletto; for then it 

ſhould be Penetrante in the Ablative Caſe; ſed non allocatur, the Senſe 

and Words being ſignificant, and ſuch as are uſed by the Lay-Gents. 5 
„Rer. 

* Seein the » Another Exception was, that the Indictment wanted the Word * 

On at pl. Percuffit. The Words of the Indictment as to this Purpoſe were, viz. 

| Prædictus H. D. quoddam Tormentum c. cum Pulvere & Pelletto plumbeo 

onerat. Ec. in & ſuper ipſum H. L. exoneravit dans eidem H. L. adtunc & 

tbidem cum Pelletto Plumbeo pred. extra Tormentum 8 per ipſum emiſſo 

unum Vulnus Mortale Ec. It was reſolved per tot. Cur. that for this Cauſe 

the Indictment was inſufficient. For the Clauſe before Dans eidem &c. 

was not ſufficient of itſelf; For tho H. D. diſcharged the Gun upon him 

yet it may be that he did nor ftrike him by ir. And as to the ad. Clauſe 

of Dans eidem &c. that cannot make it good; For the Clauſe Dans &c. of 

| pen 8 


* 
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pends upon the firſt Clauſe, deſcribes only the Stroke to thew it to be 8 82 
mortal, Which ought to appear by the firſt Sentence to be given, which 

it does not, or that any Stroke was given; For (Dans) is a Participle de- 

pending upon the Verb Precedent, and that is (Exoneravit) and Exone- 

ravit may be without any Percuſhon. 5 Rep. 122. a. b. Long's Caſe. 

8. A. was indicted of Manſlaughter, and after of Murder; The In- 
dictment was, That Adtunc & ibidem in Siniftra Parte Collis Percuſſt, 
whereas it ſhould have been (Colli) The Court held, that for this Reaſon 
the Indictment was not good. Bulſ. 109. Paſch. 9 Jac. B. R. the King v. 

Lemman. 

9. If the Offender is outlawed upon a Faulty Indiftment before the Coro- 
ners, as Where the Indictment was (Collis) for (Colli) Exception cannot 
be taken to the Indictment, and he has xo other Remedy but a Writ of Error, 
and that is his right Courſe Buls. 109. the King v. Lemman, 

10. Exceptions were taken to an Indictment, ſetting forth the Aſſault. So where it 
and Battery to be on the 12th of February at O. and that he gave him a Mas, That 
Blow on the right Side, viz. Dans eidem A. unam Plagam Mortalem && N 
adtunc & ibidem, but without ſhewing any time certain when this Blow but hon 
was glven. As to this Williams J. ſaid, that here is * no Place laid not ſpecified, 
where the Stroke was given, and for this Omiſhon the Indictment is not nor the 
good; For that ought to be certainly laid, and that ſo is Long's Caſe. 5 Ars _ 


Rep. 120, I21. for he may aſſault him at one Place, and give the Stroke — — 


in another, as in Lacy's Cale. 2 Rep. 49. put in Bingham's Cale. tions the In- 
And Croke J. ſaid, that as to the point of time, the Words Adtunc & dictment was 
ibidem refers to all the whole Sentence 2. Thar A. being thus ſtruck | 
Languebat a Duodecimo Die Febr. uſque ad 13 Diem Febr. ſo that the Word Pach. 10 
(a) excludes the 12th Day, and (uſque ad) excludes the 14th Day, and Jac. Anon. 
ſo no Day at all —— 3. Ou guidem 13 Die Februarii inter Horas quar- * 8. P. Ibid. 
tam & quintam obiit, which was ſaid to be inſufficient, being an Impoſſibi- , Ce 
lity. As to the zd Velverton ſaid, that there oughr to be a perfect there. 
Hour between them, being laid to Inter Horas &c. ejuſdem Diei, and 
that it is not good. Williams J. held, that in Caſe of Indietments ſuch 
Exception is not allowable as to the Uncertainty of the Hour, tho' other- 
wiſe in Caſe of Appeals by the Statute of 3 6 E. 1. cap. 9. ſo 
that the Exception as to the Hour is not good. Croke J. held, that by 
the Words (Inter Horas) there is a Diſtinction of time denoted, as Time 
paſt, and Time to come, and that here it is ſaid, that he killed him the 
13th Day, which cannot be as it is laid, and fo it is a Fault incurable. 
—— 4. Becauſe it is faid, And ſo the ſaid C. did kill and murder the ſaid 
=> was faid by Williams J. and agreed by the whole Court, that the 
Indictment is not good, but it ought to have concluded, And ſo he killed 
him Modo & Forma prout ; And the Court held the Indictment inſufficient 
8 ragle Exceptions and quaſhed it. Bull, 203. Paſch. 10 Jac. the King v. 
11. An Exception was taken to an Indictment, becauſe it was A Seſſione 
Juſticiariorum, and doth not ſhew what Sefjons this was, and by this O- 
miſſion it is not certain to the Court, whether they had any Authority or 
not. Bulſ. 203. Paſch. 10 Jac. Anon. | 8 
12. $ where it was, That Eo Ictu inſtanter obiit, it is uncertain, and 
the Indictment not good. Ibid. 204. | . 
13. §o where it was Eo Jetu dedit to the Party killed unam Plagam The Indict- 
Mcrtalem, but no Place [part of the Body] expreſſed where this was, nor the ment was, 
Length or Breadth of the Wound ſet down. And the whole Court were That he _ 
Gow 07 <2 4 gave the De; 
clear of Opinion, that for theſe Exceptions the Indictment was not good, S aſed Unam 
and ſo they quaſh'd it. Ibid. 204. Plagam mor- 
. | | | talem circiter 
Pecrus, and Exception was taken to it for the Uncertainty ; Becauſe it might be in the Neck, or the 
Arm, or the Belly, and that Indictments ought to expreſs certainly in what Part the mortal Wound is, 
38 the Profundity and Latitude of it, that it may appear to the Court to be mortal; And becauſe it fiid, | 


That Obiit de Vulneribus Prædictis, (the Indictment n 3 ſeveral Wounes before) and one of 
| g 5 them 
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and inſufficient as to the Perſons preſent; For till the Death no Felon Was 
committed, and none ſhall be adjudged Felons by Relation, which is 
only a Fiction of Law. Bur Wray laid, That the Year to bring the Ap- 
Pas; ſhall be computed from the Death, and not from the Stroke, and that 
ſo was the common Experience of B. R. and that the Law was ſo 
without Queſtion, contrary to the Opinion of Stamford. But it was 
reſolved, that to conclude that he did the Murder the laft Day was ſuffi. 
cient ; tho the better Form is to conclude that he did the Murder Mao 
Forma ſupradict. 2. It was reſolved, That the Clauſe of Preſentes 
Auxiliantes Cc. was neceſſary, and the Indictment had been inſufficient 
without it; For it ſhall not be maintained by Argument or Implication 
nor ſupply'd by Intendment, and that as to this ad Point, it was fo = 
ſolved in Milborn's Caſe. Paſch. x. Jac. B. R. and becauſe the In- 
dictment wanted the faid Clauſe, he and divers others were diſcharged. 

4 Rep. 41 a. to 42. b. Trin. 28 Eliz. B. R. Heydon's Caſe. 
3. Indictment was alleged to be taken az C. infra Libertatem Doming 
Regine Ville ſuæ de C. but did not ſet forth whether the Vill of C. was 
within the Liberty of C. Exception being taken thereupon the Court re- 
ſolved that it was ſufficient. For it an Indictment has a certain Intent in 
general it is enough. 5 Rep. 120. a. 121. a. Mich. 2 Jac. B. R. Long's 
Caſe——And Popham ſaid, that S. P. was reſolved in the Caſe of the 

Rape of Lewes in Suſſex. Ibid. TS 

* TheWord 4. The Indictment was dans Sc. unum* Vulnus Mortale in & ſuper Anteri- 
Vulnus was orem Partem Corporis ipſius H. L. ſubter Siniſtram Mamillam Sc. which 
objected to, Word (Mamillam) with a ſingle (m) was objected to as inſenſible, and 
the 


and urged, that it ſhould be ( Mammillam) with a double (m) But reſolved, 


that it ought 


not tobe; falſe Latin ſhall not quaſh Indictments; however, Mamilla is as good 
uſed in In- Latin as Mammilla. 5 Rep. 121. a. b. Long's Caſe. 


dictments, | 
any more than Ictus, but that it ought to have been Unam Plagam. But the whole Court diſallowed 


— N For Plaga & Vulnus are ſynonimous, tho* Plaga is rhe more uſual Word in Indictments. 
id. 121. | 


* S. P. was 5. Another Exception was taken for not ſhewing the Longitude or Profun- 
— 5 dity of the Wound. But this was diſallowed by the whole Court; For 
Tria zb the Longitude and Protundiry ought to be alleged to the Intent it ma 

Fliz. B. R. appear to the Court, that the Wound was mortal, and ſo the Cauſe of his 
in Reydon 's Death; bur in this Caſe the Buller went thro? his Body, ſo that it was 
on _ apparent to be mortal; and in ſome Caſes the Dimenſions cannot be al- 
ene was leged, as when a Hand, Foot &c. are cut off. 4 Rep. 121. b. 122. a. 


the Knee was 
cut wholly Long's Caſe. 


off, and that | | 
ſo it is if a Man's Head be cut off, the Profundity or Latitude of the Wound ſhall not be. ſhewn. 


6. Another Exception was taken, becauſe the Indictment was Dans Oc. 
cum Pulvere & Pelletto plumbeo Predilt. c. Vulnus Mortale Oc. totaliter 
Penetrans in & per Corpus Sc. which it was inſiſted could nor be; For 
that Penetrans agrees with Vulnus, and not with Pelletto; for then it 
ſhould be Penetrante in the Ablative Caſe; fed non allocatur, the Senſe 
and Words being ſignificant, and ſuch as are uſed by the Lay-Gents. 5 
 , Rep. 122. a. Long's Caſe. 

al... in he » Another Exception was, that the Indictment wanted the Word * 
1 pl. Percuffit. The Words of the Indictment as to this Purpoſe were, Viz. 
: Prædictus H. D. quoddam Tormentum Ec. cum Pulvere & Pelletto plumbeo 
onerat. Sc. in & ipſum H. IL. exoneravit dans eidem H. L. adtunc & 
ibidem cum Pelletto Plu pred. extra Tormentum præd. per ipſum emiſſo 
unum Vulnus Mortale c. It was reſolved per tot. Cur. that for this Cauſe 
the Indictment was inſufficient. For the Clauſe before Dans eidem &c. 

was not ſufficient of itſelf; For tho H. D. diſcharged the Gun upon hi 
yet it may be that he did not ſtrike him by ir. And as to the 2d. Clauſe 
of Dans eidem &c. that cannot make it good; For the Clauſe Dans &c. of 
| Tok ends 
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pends upon the tirit Clauſe, deſcribes only the Stroke to thew it to be 
mortal, which ought to appear by the firſt Sentence to be given, which 
it does not, or that any Stroke was given; For (Dans) is a Participle de- 
pending upon the Verb Precedent, and that is (Exoneravit) and Exone- 
rayit may be without any Percuthon. 5 Rep. 122. a. b. Long's Caſe, 

8. A. was indicted of Manſlaughter, and after of Murder; The In- 
dictment was, That Adtunc & ibidem in Siniſtra Parte Collis Percuſſit, 
whereas it ſhould have been (Colli) The Court held, that tor this Reaſon 
the Indictment was not good. Bulſ. 109. Paſch. 9 Jac. B. R. the King v. 
Lemman. 

9. If the Offender is outlawed upon a Faulty Indidtment beſore the Coro- 
ners, as where the Indictment was (Collis) for (Colli) Exception cannot 
be taken to the Indictment, and he has no othzy Remedy but a Writ of Error, 
and that is his right Courſe Buls. 109. the King v. Lemman, 

10. Exceptions were taken to an Indictment, ſetting forth the Aſſault So where it 
and Battery to be on the 12th of February at O. and that he gave him a was, That 
Blow on the right Side, viz. Dans eidem A. unam Plagam Mortalem & > gym 
adtunc && ibidem, but without ſhewing any time certain when this Blow but 233 
was given. As to this Williams J. ſaid, that here is * zo Place laid not ſpecified, 
where the Stroke was given, and tor this Omiſſion the Indictment is not nor the 
good ; For that ought to be certainly laid, and that ſo is Long's Caſe. 5 323 
Rep. 120, 121. for he may aſſault him at one Place, and give the Stroke other Excep- 
in another, as in Lacy's Cale. 2 Rep. 49. put in Bingham's Cale. tions the In- 
And Croke J. ſaid, that as to the point ot time, the Words Adtunc & dictment was 
ibidem refers to all the whole Sentence 2. That A. being thus ſtruck quaſhed. 


Lanzuebat a Duodecimo Die Febr. uſque ad 13 Diem Febr. ſo that the Word 5 


(a ) excludes the 12th Day, and (u3que ad) excludes the 14th Day, and Jac. Anon. 
ſo no Day at all. —— 3. @no guidem 13 Die Februarii inter Horas quar- * 8. P. Ibid. 
tam & quintam obiit, which was ſaid to be inſufficient, being an Impoſſibi- , Ce 
lity. As to the 3d Velverton faid, that there ought to be a perfect there. 
Hour between them, being laid to Inter Horas &c. ejuſdem Diei, and 
that it is not good. Williams J. held, that in Caſe of Indiètments ſuch 
Exception is not allowable as to the Uncertainty of the Hour, tho' other- 
wiſe in Caſe of Appeals by the Statute of Glouceſter 6 E. I. cap. 9. fo 
that the Exception as to the Hour is not good. Croke J. held, that by 
the Words (Inter Horas) there is a Diſtinction of time denoted, as Time 
paſt, and Time to come, and that here it is faid, that he killed him the 
13th Day, which cannot be as it is laid, and ſo it is a Fault incurable. 
—— 4. Becauſe it is faid, Aud ſo the ſaid C. did kill and murder the ſaid 
Pas: - was faid by Williams J. and agreed by the whole Court, that the 
Indictment is not good, bur it ought to have concluded, And /o he killed 
him Modo & Forma prout ; And the Court held the Indictment inſufficient 
4 thoſe Exceptions and quaſhed it. Bulſ. 203. Paſch. 10 Jac. the King v. 
-larke. 

11. An Exception was taken to an Indictment, becauſe it was A Seſſiene 
Fufticiariorum, and doth not ſhew what Seffons this was, and by this O- 
miſſion ir is not certain to the Court, whether they had any Authority or 
not. Bulſ. 203. Paſch. 10 Jac. Anon. Cee, "7 RIA 

12. So where it was, That Eo Ictu inflanter obiit, it is uncertain, and 
the Indictment nor good. Ibid. 204. | 

13. So where it was Fo Ictu dedit to the Party killed nam Plagam The Indlct- 
Mcrtalem, but no Place ¶ part of the Body] expreſſed where this was, nor the ment was, 
Length or Breadth of the Wound ſer down. And the whole Court were 3 De: 
clear of Opinion, that for theſe Exceptions the Indictment was not good, 3 Donn 
and ſo they quaſh'd it. Ibid. 204. | | Plagam mor- 

| | talem circiter 

Pectus, and Exception was taken to it for the Uncertainty ; Becauſe it might be in the Neck, or the 
Arm, or the Belly, and that Indictments ought to expreſs certainly in what Part the mortal Wound is, 
as the Profundity and Latitude of it, that it may appear to the Court to be mortal; And becauſe it ſaid, 


Thar Obiit de Fulneribus Predifis, (the Indictment _—_— | I ſeveral Wounds before) and one of 
| a them 
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Murder or Manslaughter. 


them is uncertainly alleged, this makes the Indiftment inſufficient as to all; Quod fuit confeſſum per tot. 
Cur. 4 Rep. 40. b. Trin. 28 Eliz. Young's Caſe. 

But where the Indictment was, That he ſtruck the Deceaſed In Siniſtra Parte Ventris circa Umbilicum 
it was relolved per tot. Cur. that the Indictment was good enough; For (In Siniftra Parte Ventris) 
is of it ſelf certain and ſufficient, and the Words (Circa Umbilicum) which were uncertain were ſurp/y. 
ſage. But the Caſe of Pong was affirmed to be good Law ; For that had no Certainty before the Circiter. 
4 Rep. 41. a, Trin. 41 Eliz B. R. Walker's Caſe. | 

So where the Indictment laid the Stroke to be Super Siniſtram Partem Lateris &c. an Exception was ta. 
ken that it was uncertain by not ſhewins in what Part But the Court held it to be certain enough; 
For Latus is a Place Inecun. Cro . 95. Mich. 3 Jac. B. R. Hall's Caſe. | 


* Where it was that ſhe died de Diverſis Plagis, but does not ſheep of what Length or Breadth the Wound; 
<ere, nor of which of the Wounds ſhe died, and ſo it is uncertain, and cannot be known whether the 


Wounds were mortal or not, the Indictment was quaſhed. Sty. 76. Hill. 23 Car. the King v. Savage. 


* So it is in 
the Original 
but ſeems 
miſprinted, 
for (inſuffi- 
cient.) 


Roll. R. 407. 


8S 0 0 

and that the 
Courſe is to 
make a new 


Indictment 


n ſuch 
2 and 
to leave out 
the Words 
Ex malitia 

ua precogi- 
8 the 
new Indict- 


| — ee pl. 5. 


14. In an Indictment of Manſlaug hter the Words Ex Malitia ſua Pre. 


cogitata, which were in a former Indictment of Murder, muff be omitted. 


Roll. R. 40). Trin. 14 Jac. B. R. the King v. Sir M. Carew & al. 

15. The Indictment was, that the Defendant apud W. in Com. F. Inſul. 
tum fecit & quod ibidem habuit & tenuit a certain Sword in his Right Hand 
and prædict. the deceaſed percuſſit, and does not ſay, Ibidem percuſſit, and 
theretore naught ; For it is not a neceſſary Intendment that the Percuſſion 
was at the ſame Place; and the Indictment further was, whereof inſtanter 
oviit which is not certain but Argumentative only, that he died in the ſame 
Place; and for theſe Reaſons, and becauſe ir was Body for Body the In- 
dictment was * ſufficient. Het. 35. Mich. 3 Car. Gooderidge's Caſe. 

16. The Indictment did not fbew on what Part of the Body particularly 
the Perſon was wounded, but ſays only generally, that it was wpon the 


Hinder Parts of her Body; the Indictment was quathed. Sty. 76. Hill. 23 


Car. The King v. Savage. 

15. In an Indictment of Manſlaughter it is neceſſary to ſay, that he 
did it Voluntarily; tho* if the Fatt be found it ſhall be intended to be done 
Voluntarily by Reaſon of Man's being a free Agent, ſo that what he 
does mutt be intended to be done Voluntarily if the Contrary does not 
appear. 12 Mod. 628. Hill. 13 W. 3. by Holt Ch. J. in delivering the 
Opinion of the Court in the Caſe of the King v. Plummer. 


— 


(Y) Bill found and Verdict How, and Proceedings and 
| Judgments. 


1. IF a Man is arraigned of Murder and found Not Guilty, but that he is 

Guilty of Homicide or Manſlaughter of the fame Perſon, he ſhall 
be hanged ; For this is a good Verdict; For in Murder is compriſed 
Manſlaughter, and fo it was adjudged in B. R. and in a Caſe in the 


| Marches of Wales, which was agreed by all the Juſtices in the Time of 


H. 8. Br. Corone. pl. 221. 

2. Upon an Indictment of Murder againſt A. and B. the Grand Ja 
found Billa vera as to A. and Manſlaughter as to B. and Coke Ch. J. 1 
that this is poſſible ſo to be, and it may be good; and it was fo held 
tot. Cur. And Coke faid, that the beſt way is to have a new Inditfment 
againſt B. and this to be for Manſlaughter ; For this finding of the Jury can- 
not be ſo indorſed upon this Indictment, and it is beſt to have ſeveral In- 
difFments againſt them; Doderidge J. faid that in one Indictment this 

be N ſo ſet down and well enough; Coke and the Reſt of the 
Judges ſaid, that they could not proceed againſt B upon this Indorſe- 
ment, but upon a new Indictment, and a Rule of Court was made to 
draw a new Indictment againſt B. and he was bailed. 3 Buls. 206. Trin. 
14 Jac. The King v. Cary. e e 


ry 
d, 
per 


3. It 


Mute. 7 527 ; 


3. It has been adjudged that if the Jury on an Indi&tmenr, or Appeal 
of Murder, find the Defendant guilty of Manſlaughter without ſayins pon 
thing expreſly as to the Murder, it is inſufficient and void, as being only a 
Verdict for part; and Serjeant Hawkins ſays, Quære if the Law be not 
the ſame where the Jury po ſuch an Indictment, find that the Defendant © 
killed the Deceaſed Se defendendo, or Per Infortunium, and do not expreſly find 
that he did not Murder him, according to the Generality of the ancient 
Authorities. 2 Hawk. Pl. G. 440. cap. 47. S. 5. e 


(Y) Tried ; where. 


1, XR PPEAL was brought of ftriking in one County of which he died in It is ſaid by 
another County, and it was tryed by both Counties; but it was ſaid ſeme, that 


that the Indict ment ſhall be taken in the one County only. Br. Corone. pl. 140. ra - _ - 
cites 4 H. J. 18. in one Coun- 
| ty of the 


Wound given in another, was not indictable at all at Common Law, becauſe the Offence was not com- 
pleat in either County, and the Jury could inquire only of what happened in their own County. Bur 
it has been holden by others, that if the Corps were carried into the County where the Stroke was 
given, the whole might be inquired of by a Jury of the ſame County; and it is agreed, that an Appeal 
might be brought in either County, and the Fact tried * a Jury returned jointly from each; and at 
this Day by Force of 2 & 3 Ed. 6. 24 the whole is triable by a Jury of the County wherein the Death 
ſhall * 1 on an Indictment found, or Appeal brought, in the e County. Hawk. Pl. C. 79, 80. 
I 


Cap. 31. 


For more of Murder in General See Acceſſary, Appeal, and other pro- 
per Titles. | 


Mute. 


- 
* * * ——— 


(A) Puniſhment thereof by Paine fort et dure, or otherwiſe 
in what Caſes, by the Common Law, or by Statute 
Weſtm. 1. 3 E. 1. cap. 12. 


1. NXTE An.. 1. 3 E. 1. cap. 12. Provides that Notorious * Felons, and * This Sta- 
hic h F openly be of evil Name and t will not put themſelves in tute I 
Enqueſts of Felonies that Men charge them with before the Fuſtices || at the f 1 
- 2. ; | | & . | 82 FL . ſom which is 
King's Suit HE have ** firong and hard Impriſoument, as they whith refuſe the Higheit 
to tand to the Common Law of the Land. But this is not to be underſioo4 of Offence, nor 
ſuch Priſoners as be taken of tt light Suſpicion. _ pl One 
| cent, 
which is of all Felonies the loweſt ; but it extends to | omen as well as to Men, and fo it appears by 
divers ancient and late Precedents, and to that end is the general Word Felons uſed. 2 Inſt. 177.— 
Portman Ch. J. ſaid that in his Time all the Juſtices agreed, that he who ſtands Mute in Caſe of Trea- 
{on ſhall not be put to Penance, and therefore it ſeems that he Mal! be drawn and hanged. Br. Pain, pl. 
19. Serjeant Hawkins ſays, it is clearly ſettled at this Day, that ſtanding Mute upon Arraignment of 
High Treaſon is equivalent to a Conviction by Verdict, or Confeſſion, and conſequently ſubjects the Cri- 
minal to the ſame kind of 1. 7 Bur Execution, as ſuch a Conviction Would do. 2 Hawk. Pl. C. 
329. cap. 30. S. 9.———S. P. Co. Litt. 391. a S. P. D. 205. pl. 4 Mich. 3 & 4 Eliz———S:P. 
denk. 223; pl. 81.— 4% If a Man appear to ſtand obſtinately Mute in Petit Larceny, he ſhall have the 
ike Judgment &c. as if he had confeſſed the Indictment. 2 Hawk. Pl. C 329. cap. 30. S. 10.——| 8. 
P. 2 Hawk. PLC 331. cap 30. S. 17. FF ee e 
+ The Matter muſt be evident or probable, which it is the Judge's Duty to look unto. 2 Inft. 177 — 
S. P. cited by Serjeant Hawkins, and that Sir William Staundford fays, that there ought to be 9 | 
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620 Mute. 
or probable Matter ro convince the Party of the Crime whereof he is arraigned, or otherwiſe that he 
be a notorious Felon, or openly of bad Fame, and therefore he adviſes the Fudge, for the Satisfaction of 
his Statute and diſcharge of his Duty, to Examine the Evidence which proves the Priſoner guilty of the Fact 
before he proceed to the Judgment of Pain fort et dure; yet the Serjeant ſays he cannot find any Book 
which takes Notice of any Examination of this Kino, or of any Entry, that the Defendant appeared to 
be a Notorious Felon before ſuch Judgment given againſt him upon his ſtanding Mure, whether upon an 
Indictment or Appeal, but all the Books cited [there] in the Margin ſeem to intimate, that the ſtandi 
Mute is of it ſelf a fuſſicient Ground for ſuch Judgment; yet all that can be interred from thence ſeems 
to be this, that it is not neceſſary to make any thing of this K ind part of the Record, it being a Matter 
left to the Niſcrerion and Conſcience of the ſudge, and to be preſumed where it is not ex — But 
as to all capital Appeals whatſoever, and all Indictments and Appeals of Petit Treaſon, 8 it 
ſaid, that not being within this Statute, but remaining as they were at Common Law, the obſtinacy of ; 
Criminal in ſtanding Mute to them may be of it ſelf without more a ſufficient Inducement to a Judge to 
award him to his Penance ; but conſidering thoſe Appeals and Indictments are within the ſame Reaſon 
with choſe mentioned in the Statute, and ir is uncertain how the Common Law ſtood in relation to theſe 
Matters, as appears by the beſt Authors diftering among themſelves concerning them, and ſeeing the Me- 
thod preſcribed by the Statute 1s very juſt and equitable, it ſeems prudent at leaſt in the Judge to obſerye 
the ſame Rules in all Caſes of this kind. 2 Hawk. Pl. C. 330. cap. 30. S. 14. | 

| + The Act ſpeaks only of Indictments at the Suit of the King ; bur the Judgment of Paine fort & 
dure , at the Common Law, both in Appeals and Indictments. 2 Inſt. 177. 

This Acts extends not to the Suit of the Party by“ Appeal, becauſe as ſaid before the Judgment of 
Paine fort & dure was at the Common Law both in Appeal and Indictmenr. *S. P. Jenk. 223. pl. $1, 

** Some hold from theſe Words, that the Puniſhment of Paine fort & dure was given by this Act; 
others held that at the Common Law for 2 the Priſoner ſtanding Mute ſhould upon a Nihil dicit be 
hang'd, as at this Day it is in Caſe of High-T reaſon, and as they 1ay, in Caſe of Appeal; Others hela, 
that at Common Law in Favour of Life, he ſhould neither have Paine fort & dure, nor have Judg. 
ment to be hang'd, but to be remanded to Priſon until he would anſwer. 2 Inft. 178. Bur in anſwer 
thereto Lord Coke, after deſcribing the Severity of the Puniſhment, obſerves, that the Party upon the 
Matter dies three manner of Ways, viz. Onere, Fame, and Frigore ; by VW eight, Famine, and Cold ; 
and that the Reaſon of this terrible Judgment is given by the Statute, viz. Becauſe he refuſes to ſtand to 
the Common Law of the Land, i. e. lawful and due Trial according to Law, and therefore his Puniſhment 
is more ſevere, laſting and grievous without Compariſon than it ſhould have been for the Offence of Fe- 
lony it ſelf ; and the Felony it ſelf cannot be adjudged without Anſwer ; and denics all thoſe other 
Opinions. And as to the firft he holds that this Puniſhment was not firſt inflifted by this Act; For that no 
Court or Judges could upon thoſe Words (have ftrong and hard Impriſonment) frame ſuch a Judgment 
conſiſting of ſo many divers Particulars ; and hence it neceſſarily follows that this Puniſhment, be- 
cauſe it was to be done in Priſon, was be fore this Act, but ſufficiently ſignified (as ever ſince it hath been) 
by thoſe two Epithets Fort & dure; ſo as this Act ſetteth forth the Quality of this Judgment, and not 
the Judgment it ſelf. 2d. This Act deſcribes what Perſons ſhall be puniſhed by Paine fort & dure, viz. 
Notorious Felons, and which are openly of ill Fame, but ſets not down (as has been ſaid) what the 
Puniſhment is, but provides that it ſhall not be for light Suſpicion, 3d. All Books that held with great Au- 


7 


thority, that in Caſe of Appeal the Priſoner ſtanding Mute ſhall have Judgment of Paine fort & dure, 


do prove that ſuch Judgment was before the making this Act; For this Statute extends not to Appeals, 
which are the Suit of the Subject, but only to the Suit of the King, which is by way of Indictment; and 
herein the Words of Fleta are very remarkable, ſs autem Appellatus nihil reſpondere velit & c. & Appellans 
inde petierit Fedicium, indeſenſus remanebit, morti tamen non condemnabitur, ſed Gaole committetur c. and 
there ſets down thePenance, which of Neceſſity muſt be at the Common Law; and herewith agreethBrit- 
ton, who wrote ſoon after this Act; ſo as the Penance in Caſe of Appeal is both by ancient and ſound Authe- 
rity. And as tothe ſecond Opinion, the Anſwer to the firſt Anſwers this alſo, and if he ſhould be hang'd 
by the Common Law, this Statute does not take it away, but ordains, that he ſhould have ſtrong and hard 
Impriſonment, and therefore that a Felon ſtanding Mute may according to their Opinions be hang'd at 
this Day is contrary to all the Books and conſtant and continual Experience. As to the third, it would 
be entertaining too mean an Opinion of the Common Law ſhould ir ſo far encourage Felons that they by 
their Contumacy againſt it ſhould ſuffer one of the loweſt Puniſhments, viz. Impriſonment till they 
would anſwer; and the Anſwer to the firſt Opinion is likewiſe ſo to this. 2 Inſt. 178, 179. | 
+ Serjeant Hawkins ſays, that he does not find it ſaid in any Book, what ſhall be done to a Perſon 
who obſtinately ſtanding Mute to an Arraignment ſhall appear to be charged upon very light Suſpicion ; but ſays 
he takes it for granted, that he may be ſeverely fined and impriſoned for the Contempt. 2 Hawk. Pl. C. 330. 
Cap. 30. S. 15. 8 . 6D 


Br. Corone. 2. In Appeal at the Suit of the Party, the Defendant ſtood Mute, and it 
p43 8 was found by Inqueſt that it was for Malice, by which he was hang'd 
it had been Pro non Detendendo, and not put to Penance ; quod nora; Quære. Br. 
at the Suit Pain, pl. 8. cites 21 E. 3. 18. I 


of the King | 


he ſhould have been put to Penance ; quod nota Diverſity between Appeal and Arraignment upon Indi- 


ment at the Suit of the King. Br. Appeal, pl. 40. cites S. C. acc. 

In Appeal of Death the Defendant was taken, and would not ſpeak ; by which Inqueft of Office was 
taken and charged if he could ſpeak the ſame Day, who ſaid that he could; by which he was put te Pe- 
nance ; quod nota; as at the Suit of the King. Br. Pain. pl. 13. cites 43 Af. 30.— Br. Corone. pl. 
123. cites S. C. So in Appeal of Robbery. Br. Appeal, pl. 24. cites 8 H. 4. 1. 2. 

It is holden by Sir Matthew Hale that an Appellee of Felony ſtanding Mute ſhall not have Judg- 
ment of Penance, but to be hang'd, but this is made a Quzre in Staundford and Brooke, and the con- 
trary Opinion ſeems to be favoured by Sir Edward Coke, and is expreſsly holden by Kelynge and --4 
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ted by ſeveral Reſolutions in the Old Books ; whereas the Year Book of 21 E. 3. ſeems to be the on- 
E Reſolution in favour of the other ſide; to which ĩt may be anſwered, not only that three of the above 
Heſolutions to the contrary are much later, but alſo that the Appellee in this Caſe appears to have been 
taken with the Manner, which probably might be a Circumſtance of Conſiderable Weight in the Judg- 
ment. 2 Hawk. Pl. C. 329. cap. 30. S. 12. 


3. If an * Appellor or + Approver ſtands Mute he ſhall be hang d. Br. Pain. * Br. Corone, 
pl. 12. cites 25 Af. 19. 8.88 1 
P. Br. Corone, pl. 22. cites 8 H. 4. 3. by Reaſon of the Confeſſion of the Felony before. 


4. If a Man abjures the Realm, and after is taken and arraigned and Br. Corone, 
ſtands Mute, he ſhall be put to Penance. Br. Pain, pl. 12. cites 26 Aſſ. 19. p99. 451 


acc.— 
But Br. Pain, pl. 2. cites 8 H. 4. 3. contra, that he ſhall not be put to Penance, but ſhall be hang d; For 
he was attainted of Felony before by his Confeſſion. Br. Corone, pl. 22. cites S. C. 


5. See Pain of the Felon for refuſing of the Law, and for not conclud- 

ing of his Plea of Not Guilty ad Patriam ; For when it was demanded of 

him how. he would be tried, he ſaid that he would be tried by God, Saint 

Mary, and Holy Church, and not otherwiſe, and therefore he was put to Pe- * Br Corone, 
nance. Br. Pain, pl. 14. cites 4 E. 4. 11. and * 7 E. 4. 29. accordingly ; pl 148. Cites 
For if he will not conclude his Plea, Er de hoc ponit ſe ſuper patriam, he 8. &. 

ſhall be put to Penance. Ch eee Ao EVER | 

6. In Appeal the Detendant pleaded Not Guilty and would not put bimſelf Br. Peremp- 
upon the Country, and therefore he was put to Penance, as well as it he tory, Pl $6. 
had been arraigned at the Suit of the King; quod nora. Br. Pain, pl. 15. tes 8. C. 
CIteS 14. Tecofl i; En: ke od 9 i 

127 J. * arraigned of certain Felony and of making Money, who Br. Pain, pl. 
pleaded to all Party and upon this Ven. fac. was awarded returnable 9. cite; S. C. 
Immediate, and the ſaid J. N. challenged perenptorily 3 1 Furcrs, by which the 

Jury remained for Default of Jurors, and 40 Zales were returned 2 Days 

after, and the Fury appeared, and he was commanded to keep his Challenge, 
and would not Foal: by which 12 Men were charged upon him, and found 

him Guilty, wherefore he was hang'd, becauſe: he pleaded Nor Guilty 

before; quod nora bene, Br. Corone, pl. 51. cites 15 E. 4.33% _ 1 

8. If a Man Challenges above 36 Furors in Appeal, he ſhall be put to Pe- Br. Pain, pl. 

nance, by all the Juſtices; Keble e contra, and that the Statute of Weſtm. 5: tes I. 
I. cap. 12. Mentions at the Suit of the King. Br. Pain, pl. 4. cires 3 H. J. 2. that he hl 
2 e l ie, A 2 ho 3 be bang d and 
not put to Penance; quod nota by the Juſtices of both Benches — derjeant Hawkins ſays this Point 
ſeems to be holden in the ſecond Inſtitute and alſo in the later Part of Sir Matthew Hales Pleas of the 


Crown, but ſays this very Point is made a. Quære in another Part of Hales Pleas of the Crown, and alſo 
In Kelynge, and the Contrary is holden in the third Inſtitute ; neither does it ſeem eaſy to aſſign a Rea- 


ſon, why he who Challenges more Jurors than he ought, ſhall, in ref] pect of an Implied Refuſal of a 
legal Trial, be thought worthy of a greater Puniſhment than he who obſtinately, directly and expreſly 
refuſes it ; to which may be added that there ſeems to be but one full Authority in the Old Books for the 
Maintenance of this Opinion twhich is this of 3 H. 7. 12. ] whereas there is a great Number of the other 
Side. 2 Hawk. Pl. C. 327. cap. 30. S. 3. ld ab DAT Tt 


9. T. being indicted for Robbery refuſed to plead; and his 9 7humbs S. C cited 
were tied together with Whipcord that the Pain of that might compel him — prac 
to plead, and he was. ſent away. ſo ty d and the Miniſter prevailed on to go 70. is. 
to him to perſwade him; and an Hour after he was brought again and And Serjeant 
pleaded. - And this was ſaid to be the conſtant Practice at Newgate. Kel. mar ng 


27. 14 ORob. 14 Car. 2. Thorely's Caſee. n — 5 
the conſtant Practice not to proceed to the Judgment and Penatice before all Methods of perſer ading him to 


plead are found ineffectual. 


r c The 


5 30 i Mute. 


(B) The Manner of the Puniſhment by Pain fort et 


dure. 
| Br. Appeal, 1. A PPEAL at Newgate before the Juſtices of Gaol-Delive ; the 
| 12 cites Defendant pleaded Not Guilty, and would nor put dimſcl up- 
| — 7 IT $ on the County, by which he was put to Penance, and the Judgment Was, 


178. is, that That he ſhall be remanded to the Priſon where he was before, and after he 
their Head ball be put into a Chamber, and there ſhall be naked without Litter, Rujhes 
and hg be "or Cloaths, or other Thing but the bare Ground, and then he hl be Jain 
1 Beg. upon his Back naked, without anything about him, ſaving a Cloth to cover 
(Vet. his Members, and that his + Head and his Feet be || covered, and that the 
So that one Arm be drawn to the one Quarter of the Chamber with a Cord, and the 
their Heads other Arm to anot be, Ouarter &c. and that the one Fort ſhall be drawn to the 
he Ground, One Ouurter of the Chamber, and the other Foot to the other .Ouarter &c. 
and that And chat a Piece of Iron ſhall be put upon his Body us much as Be tum ſuffer 
they have no and bear upon him and more, and the Fh Day he ſhall have three Maiſels of 
Sultenance Bread made of Barley, without any Drink, and the ſecond Day be ſha! 
255 c. dtrint as much as he can at three Times, of Mater whith is next 10 the Dur 
Per Fro of the Priſon, except ran Water, without any Bread, and this ſhall be his 
w_ Ch. J. Diet 277 he be Dead. Quod Nota. Br. Corone, pl. 160. cites 14 E. 4. 8. 
elw. 70. i 1 Od. \ ug? 
J. 4.-——Serjant Hawkins ſays, that the Manner of inflicting this Puniſhment be beſt found 
Loa the Books Tf Bbizles and other T.aw Books, all of which 2 agree, that the Priſover ſhall 
be remanded to the Place from whence he came, and put into ſome low dark Room, and there laid oh 
his Back without any manner of Covering except for the Privy Parts, and that as many Weights be 
laid upon him as he can bear and more, and that he ſhall have no manner of Suſtenance but the work 
Bread and Water, and that he ſhall not Eat the ſame Day in which he Drinks, nor Drink che fare 
Day on which he Eats, and that he ſhall fo continue till he die. But that it is ſaid that anciently the 
Ju nt was not that he ſhould ſo continue until he ſhould die, but until he ſhould anſwer, and that 
e might ſave himſelf from the Penance by putting himſelf upon his Trial, which he cannot do at this 
Day after the Judgment of Penance once given. 2 Hawk. Pl. C. 330. cap. 30. S. 16.— And there in the 
Margin, the Serjeant, as to the (remanding bim to the Place whence be came) cites H. P. C. za). S. P. C. 
150. (E) Keilw. 70. a 4E. 4. 11. pl. 18. 14 E. 4 8. pl. 17. Abr. Br. Corone. 160. 2 Inſt. 158. Ra. Ent. 385. 
pl. 17. 8 H. 4. 1. pl. 2 And as to the Words (in ſome low dark Room). a a that this Clauſe 
omitted in Keilw. 70. a. 4 E. 4. 11. pl. 18. But is mentioned in all the other Books above cited, but 
with this Difference, that 14 E. 4. 11. pl. 17. ſays only that he ſhall be put in a Chamber, without 
adding that it ſhall be low or dark. And as to the Words (there laid of his. Bark Sc.) He ſays, 
that in this all the Books above cited ſeem to agree. And 14 E. 4. 8. pl. 17. and S. P. C. 150. (E) and 
2 Inſt. 178. add, that he ſhall lie without any Litter or other Thing under him, and that one Arm 
ſhall be drawn to one Quarter of the Room with a Cord, and the other to another, and that his Feet 
Mall be uſed in the ſame Manner. But that theſe Clauſes are wholly omitted in all the other Books 
above cited except H. P. C. which takes notice of the later of them only. And Ra. Ent. 385. pl. z. 
adds, That an Hole ſhall be made for the Head. And Keilw. 70. a. ſays, the Head ſhall nor touch 
the h; but none of the other mention either of theſe Clauſes —And as to the Wards. (that as 
many Weights ſhall be laid upon bim as ke can bear and more c.) He ſays, that in this all the Books above 
chad -And as to the Word (Bread) He ſays, that in 14 E. 4. 8. pl. 17. S. P. C. 150. (E) 
. and 2 Inft. 178. arc, That he ſhall have three Morſels of Barley Bread a Day. Keilw. 70. a. that he 
mall have only Rye Bread, and Ra. Ent. 385. 3. and 2 H. 4. 1. pl. 2. generally that he ſhall have 
of the worſt Bread. And as to the Word (Water) he ſays, that in 14 E. 4. 8. pl. 17. S. P. C. 150. 
E) 2 Inſt. 178. & 8 H. 4. 1. pl. 2. & Keilw. 70. a are, That he ſhall have the Water gest the Pri- 
n ſo that it be not current; but Ra. Ent. 38 5. pl. 5. is general, That he ſhall have the worſt Water. 
And as to the Words (nat Eat the ſame Day in which be Drinks, nor Drink the ſame Day on which 
be Eats &#c.) He ſays, this is omitted in Keilw. 70. a and in 8 H. 4. 1. pl. 2.——And us to the 
Words (til be die) he ſays, This is omitted in none of the Books above cited, 14 E. * f. I. & 
H. P. C. 227. but that neither of thoſe Books give the whole Judgment at large. Hawk. Pl. C. 330, 
331. cap. 30. * This ſeems to be miſprinted and ſnould be 4. 5 
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| (0) Puniſhment avoided by Pleading, at what Time. 


I. Neiently the Fudgment was not that he ſhould be preſſed till he But we have 
2 died, but until he ſhould anſwer ; and he might fave himſelf from bad a late 
the Penance by putting himſelf on his Trial, which he cannot do at this Inde of 
Day after the Judgment of Penance is once given, 2 Hawk. Pl. C. 33 1. was actually 
cap. 30. 8. 16. | _ this 
* | uni 
| ol Feine fort & dure, and yet afterwards admitted to plead. 3 R. S. L. 199. 


** 1 ** = 


— 


. ( D) What foal be ſaid to be ſtanding Mate. 


1. YATHERE a Man pleads Not Guilty, and after fands mute before 
yF Trial, it is as if no Anſwer had been given. Br, Pain, pt. 2. 
cites 8 H. 4. 3. 


2. Contrary #por Gonfeſſion ; For this Countervails Verdict. Ibid. 1 _ 

4 i TY! . | Clear That 
aftet a Man hath confeſs d himſelf Guilty, or * p |, and put himſelf upon his Country, he ſhall nor 
afterwards be demeaned as one that ſtands mute, in reſpect of his ſubſeqdent Silence; Bur the Jury 
ſhall be charged, and the Trial ſhall proceed, and the ne. Judgment ſhall be given as in Common 
Caſes. 2 Hawk. Fl. C. 347. cap. 30. $.4——* Kel. 36. S. F. | 


3. A Man may ſtand mute two manner of Ways; Firſt, when he ſtands 
mute wit but ſpeaking of any thing,' and then it ſhall be inquired, whether 
he ſtood mute of Aalice or by the Ati of Gad; and it it be found that it 
was by the Act of God, then the Judges of the Court (who are ever to 
be of Council with the Priſoner to give him Law and Juſtice) ex Officio 
ought to inquire whether he be the ſame Perſon and of all other Pleas 
which he might have pleaded, if he had not ſtood mute. 2 Inſt. 197, x78. 

4. And note well the aboveſaid Words of our Books; [whether of 
Malice or by the Act of God] for it may be, the Priſoner in Truth can- 
not ſpeak, and yet being not mute by the Act of God he fhall be forchwich 
bur to his Penance ; as if the Delinguent cut out his own Tongue aud there- 
by become mute. 2 Inſt. 198. _ 5 | e 

5. Another Kind of Mute is, when the Prifoner can ſpeak, and per- 
haps pleads nf Guilty or pleads a Plea in Law, and will not conclude to the po ho 
Inqueſt according to che Att of 3 E. x. cap. 12.er ſpeaks much, but does not anſeuers im- 
recti y anſwer: &c. For. Idem eſt nihil dicere & inſufficienter dicere: To pertinently or 
be? wen in the End be will not put himſelf upon the Inqueſt ; that peg tr rc 
is, De Bono & Malo to be tried by God and the Country, chen that Act put himfelf 
is ſuffic ent Warrant, if the Cauſe be evident or probable, to put him to his upon his 
Penance ; but if he * demurs in Lam, and it be adjudged againſt him he Trial as the 
ſhall have Judgment to be hanged : And tho* by his Demorrer he refuſe Lau directs, 
to put himſelf upon the Inqueſt according to the Letter of that AG, yer pelly be fad 
foraſmuch as he 1s Out of the Reaſon ot chat Att, tor chat he retuſerh to ſtand 
not the Trial of the Common Law, the Demurrer being allowed to him mute, as he 
by Law, and to be tried by the Judges, he thall nor be put ro his Penance, who mes 
but have Judgment to be hanged ; 2 Inft. 18. 8 
where a Man * plead a Plaa in Chief, or the General Tue, but inſiſts on ſome frivo:ous Defence, 
or even to plead & good. Dilatory Plea, and refuſes to hn over to the Felony, in which Caſe, after ſuch a 
Plea is found againſt him, he ſhall not be admitted to,plead-in Chief, but ſhall be adjudged to his Pe- 
hance in the ſame Manner as if he had made no Plea at all And /o ſhall he be who plegds a good Plea 
in Chief, or the general Tſſue, but refuſeth to put himſelf upon the Inqueſt, (that is to be tried by God and 
his Country if -a Commoner, or by God and his Peers if a Lord) or to wage Battle where ſuch Trial is 
allowed, 2 Hawk, Pl. C. 326. cap. 30. S. 1 is tol235t e 

* Ir is clear, that he who de murs in Lay to an Iodictment or Appeal ſhall not be eſteemed to ſtand 
mute, nor to be dealt with as ſuch, as having refuſed a Trial by his Coumry ; For he puts himſelf upon 
a Trial by the Court which is the proper Trial of a Matter in Law. 2 Hauk. Pl. C. 327. 1 2 
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Perſon who was attainted; But contra of Han ox *. or outlaqved, and there 
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Mute. 


nn 


(E) Inquiry thereon. In what Caſes, and of what, by coat 
Jury, and How. | 


| 1 
Br. Appeal, I. „ E Defendant in Appeal ſtood mute, and it was inquired by Inqueſt 
pl. 24. cites of the Marſhal's Servants and others, the Time when he /poke, and 
S. C. if he was mute for Malice to delay Death, or by A& of God, and if the Goods 
were the Plaintiff s at the Time of the Robbery, and of he was taken at the 
freſb Suit of the Plaintiff and all found _ the Thief. And therefore 
he was adjudged to Penance to be preſs'd ro death, and the Plaintiff re. 
ſtored. Pr. Pain, pl. 1. cites 8 H. 4. 1. 

But if a Rin 2. If a Man abjures the Realm, or is outlawed for Felony, and afrer is taken 
Pleads Not and brought to the Bar, it ſhall be demanded ot him what he can ſay why 
4 he ſhall not be put to death, and if he ſtands mute, ir ſhall be * if 
reſpite te it is by Fraud or by Act of God. Br. Corone, pl. 155. cites 10 E. 4. 1g. 
Execution for per Littleton. Desde W: 4 1 11 | ＋ 'Y 
2 = he is brought before them, if he ſtands mute it ſhall not be inquired of him, but if he has hat- 
ter to diſcharge the Execution he ought to plead it at his Peril. |. DIP hs ee. Brink 
And the Diverſity is, becauſe he has been always in their Priſon, ſo that it — 1 that he is the ſame 
ore he may ſay that he is 

erſon is taken for him. Ibid. 6.497! 


Ft 
L 


not the ſame Perſen ; For it may be that another 


3. It ſeems agreed, That where a Priſoner any ſtands mute withour 
making any Anſwer at all, the Court ſhall take an Inqueff of Office by the 
Oath of any 12 Perſons that happen to be preſent, whether he do ſo of Ma- 
lice or by the Af of God. But atter an Iſſue has been Joined, it the Priſoner 
and mute when the Jury are in Court, if there be any need for ſuch In- 
quiry, it ſhall be made by them and not by an Inqueſt of Office. 2 Hawk. 
Pl. 327. cap. 30. S N. ane en B28 113408 1080 
4. Where a Man anſwers, but not cectually, it ſeems needleſs to make 
any Inquiry whether his Retuſal be owing to his Malice or nor, . becauſe 
it is 1 7 — 2 Hawk. PL C 3a U S. 6. l $37 e 

5. Where one ſtands mute by the At of Gd, the Judges of the Court 
s (WR are always to be of Counſel with the Priſoner to ſee that he have 
- Law. and Juſtice) ſhall not only cauſe the Felony to be inquired of, but 
alſo whether the Priſoner be the ſame Perſon, and all other Matters which 
he might have pleaded in his Defence. And the Serjeant ſays ſuch In- 
uiry thall be made as he ſuppoſes, not by an Inqueſ# of Office, but by a 

| na returned by the Sheriff, in the ſame Manner as if the Detendant ha 
actually pleaded : For ſince it is no ways his Fault that he did not fo 
plead, there is no Reaſon why his Trial ſhould be in a more looſe or 
ſummary Manner, or any way leſs regular or ſolemn than if he had. To 

which may be added, that Sir Matthew Hale ſays, © Thar the Felon 
hall be inquired of &c. in the ſame Manner as if the Priſoner hat 
© pleaded Nor Guilty.” From which Words it ſeems plain, the Inquiry 
ought to be by an Inqueſt returned by the Sheriff, as in other Trials at 

the Miſe of the Parties, becauſe if the Defendant had pleaded it muſt 

certainly have been ſo. And therefore it ſeems reaſonable, rhat where 
Sir William Stamtorde having ſpoken of ſuch Inquiry adds immediately, 

that it is but an Inqueſt of Office, ought ro be underſtood not of the In- 

quiry of the Felony whereof he had laſt ſpoken, bur of the Inquiry 

whether the Priſoner ſtood mute of Malice or by the Act of God, 5 

of he had ſpoken in the Sentence next before. And I the rather incline 

to think that this is his Meaning, becauſe the Books cited by him to this 

6 Point relate to this Inquiry only. 2 Hawk. Pl. C. 32), 328. cap. 30. 8. J. 
But if a Per- 6. It ſeems to be ſettled at this Day, That where one who is attainted 
2 be either by Judgment on a Verdict, or Confeſſion, or by Ourlawry, or Ab- 
retaken after Juration, ſands mute to the Demand why Execution ſhould not go againſt 
un Eſcape or bim, he ſhall not be awarded to his Penance but to the ſame Kind of 


Execution 


— — — — 
— — . — — — 


Mute. 533 


Yer there ſeems to be this difference, that where one who has always con- —_ on'an 
tinued in Priſon aſter an Attainder by Verdict or Confeſſion, ſtands mute Ty. of 


* Abjuration, 


to the Demand why Execution ſhould not go, it ſhall be awarded againſt and tand 
him without any Inquiry whether he ſtands mute by Malice or otherwiſe, mute to the 
or whether he be the ſame Perſon who is fo attainted or nor, becauſe it ſut- ary | 
fciently appears that he is the ſame Perſon, and that is ſufficient to juſ- io he 
- - A 2 — tion ſhould 
tify an Award of Execution againſt him, where nothing appears to the not go a- 
contrary. 2 Hawk. Pl. C. 328. cap. 30. S. 8. 7 1 
It ma 

inquired whether he ſtand mute of Malice or of the Act of God; and if it be found of Malice, it 
ſeems that Execution ſhall be awarded without any farther Inquiry; but if it be found to be the Act of 
God, it ſeems that it ought alſo to be inquired whether he be the ſame Perſon or not, in the ſame Man- 
ner as where one ſtands mute by the Act of God when firſt brought upon his Trial. 2 Hawk. Pl. C. 


228. cap. 30. S. 8. 

* A Felon, that had pleaded to Iſſue and abjured, ſhew'd fot Cauſe why Execution ſhould not go a- 
gainſt him, that he was drawn out of the Church of B. and pray d to be reſtored ; the King's Attorney tra- 
vers d It, and at the Return of Venire Facias he ſtood mute, and was Hang'd ; but firſt it was inquired if 
he was drawn out of Sanctuary, who ſaid that he was not, and then the ſame Inqueſt inquired of the 
Covin, which was found. Br. Corone, pl. 22. cites $ H. 4. 2. 


(F) Forfeiture, and Pleadings. 


1. X Felon, who ſtood mute and was put to Pennance, had Goods of The Goods 
* his own, which were claimed by J. S. by Grant of the King as do forfeited 
forteited ; And it was agreed that whoever has the Forfeiture, yet the Goods 8 


ſpall be brought into B. R. and ſhall be claimed and delivered to the Party. to any Per- 
Br. Appeal, pl. 24. cites 8 H. 4. 1, 2. e od I. ak c nung 
_ | | OG W them under 
a Grant from the Crown till he has ſhewed a good Title to them in the King's Court by ſome Grant 
ſufficient to paſs them. 2 Hawk. Pl. C. 331. cap. 30. 8. 20. cites 8 H 4. 8 8 


2. He that ſtands Mute forfeits no Lands, but Goods, Chattels, Leaſes, There is no 


and Debts, except his Offence be Treaſon, and then he forfeits his Lands ger * 
to the Crown. Bacon's Uſe of the Law. 39. e eee 42} a . 


e . | 11-221 FS W. T1868 5; D7.; he ſhall for- 
feit both Lands and Goods in the ſame Manner as if he had been attainted any other way; Alſo Serjeant 
Hawkins took it for granted, that in the Caſe of Felony.and petit Treaſon, where a Perſon by ſtanding 
Mute ſhall not avoid being attainted for ſuch Crimes, he ſhall. forfeit his Lands and Goods in the ſame 
Manner as on other Attainders. But where ever a Perſon . ſtanding Mute is adjudged to his Penance, 
and thereby prevents that Attainder which otherwiſe he might have incurred, it ſeems agreed, that he 
* forfeits his Chatrels only, and not his Lands. 2 Hawk. Pl. C. 331. wn; 30. 8. 19, —— The Book 
cites H. P. C. 226. Savil. 56. pl. 121. Kely. 57. D. 205 J 4. Inſt. 177, 178. Br. Pain. 19. Co. Litt. 391. 
3 Inſt, 14. S. P. C. 150 (C) Fitz. Coro. 283. 18 E z. 26. S. P. C 150. (D) S. P. C. 250 (D) — 8. 


above 36 Jurors 3 he ſhall be put to Penance, and not forfeit his Land; by all the Juſtices 
except Keble. For he ſaid; that the Statute W. I. cap. 12. is at the Suit of the King. Br. Appeal, pl 
82, Cites 3 H. 7. 2.—— Br. Paine, pl. 4. cites SC. e 


For more of Mute in General Sec Acceſſary and other proper Titles. 
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Execution, if any, that would have been awarded if he had ſtood mute; if one be 


Br. Appeal, pl. 16t. cites 14 E. 4. 7. for the Lands are ſaved to the Heir=—— dS if he challenges 
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N eceſſity. | 
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(% Necefity. G alen Things it may be av Excuſe. 


Lex Neceſſta- 1. JD quod alias licitum non eft, Neceſſitas facit licitum & Neceſſitas inducit 
75 EP Privilegium, quod Fure privatur. Bridg. 30. cites Bracton. 

mpovis, 1Cl- | 
. Inftantis. And Neceſſitas legum Vincula irridet. Hob. 159 ——2 Buls. 61. 
Jenk. 19. pl. 35. 207. pl. 38. 280. Pl. 5. 1 Lev. 4. in Caſe of Manby v. Scott. 


10 Rep, 51.— 


2. The Law charges no Man with Default where the Ad is compulſory, 
and not voluntary, and where there is not a Conſent and Election; And 
therefore if either there be an Impꝗſibility for a Man to do otherwiſe, or 
ſo great a Perturbation of the Fudgment and Reaſon, as in Preſumption of 
Law Man's Nature cannot overcome, ſuch Neceſſity carries a Privilege in 
it ſelf. Bac. Elem. 25. RO LTH } + 

3. Neceſſity is of three Sorts, Neceſſity of Conſervation of Life, Neceſſity 
of Obedience, and Neceſſity of the A of God or of a Stranger. Ibid. 

S.P. But if 4. And 1ft. of Conferyarion of Life, If a Man feals Viands to ſatisfy 
ſuch his Ne- hig preſent Hunger, this is no Felony nor Larceny. Ibid. © 
ceſſity be e Ti: Wen | „ il 
owing to his Unthriftineſs, ſurely it is far from being an Excuſe. Hawk. El. C 93. chap. 33. S. 20 
So if divers be in Danger of Drowning by the —_ away of ſome Boat or Barge, and one of them get 
to ſome Plank, or on the Boat's Side, to keep himſelf above Water, and another to fave bis Lift thruſts 
bim from it, whereby he is drowned, this is neither Se defendendo, nor by Miſad venture, but juſtifiab 
Ibid. S. P. Hawk. Pl. C. 73. cap. 28. S. 26. . 

S if divers Felons be in a Gaol, and the Gas 90 Caſualty is ſet on Fire, whereby the Priſoners get forth, 
this Is no Eſcape nor breaking of Priſon. Bac. Elem. 25, 

So upon the Statute, that every Merchant that ſetteth his Merchandize on Land without ſatisfying the 
Cuſtomer or agreeing for it, (which Agreement is conſtrued to be in Certainty) ſhall forfeit bis Merchavdize, 
and it is ſo that by Tempeſt a great Quantity of the Merchandize is thrown over-board, whereby the 
Merchant agrees with the Cuſtomer by Eſtimation, which falls out ſhort of the Truth, yet the over 
Eye not forfeited ; where note, that Neceſlity diſpenſes with the dire& Letter of a Statute Law. 
Ibid. 26. ot? inet | NEO» x SIE | 14. 4 4 

So if a Man have Rigbe to Land, and do au male his Entry for Terror of Force, the Law allows him a 
continual Claim, which ſhall be as beneficial unto him as any Entry. Ibid. 26. % lac ITY 
So ſhall a Man ſave bis Default of Appearance by Cretain de Eau, and avoid his Debt by Duveſs, whereof 
you ſhall find proper Caſes elſewhere. Ii... | 93587 Þ 


Se one Rea- g. The ſecond Neceffity is of Obedience; and therefore where Baron and 
3 Feme commit a Felony, the Feme can . neither be Principal or Acceſlary, 
Indes Far, becauſe the Law intends her to have no Will in Regard of the Subjec- 
are uſed to tion and Obedience ſhe owes to her Hasband. Ibiid . 
be excuſed nn E EOS >. - 

of Practices againſt the State (where they reſide, except it be in Point of Conſpiracy, which is againſt 
the Lew of Nations and Society) is, becauſe Non Conſtat whether they have it in Mandatis, —_ then 
they are excuſed by Neceſſity of Obedience. I bid. f 20 101 


So if a Warrant or Precept come from the = to fell Mood upon the Ground whereof I am Tenant for 
Life or for Years, I am excuſed in Waſte. Ibid. 1 


6. The third Neceſſity is of the Ad of God or of a Kranger; as if I be 
particular Tenant for Nears of a Houſt, and it be overthrown by grand Tem- 
pet, or Thunder and Lightning, or oy ſadden Floods, or by 1 of 
nemies, or if I have belonging to it ſome Cottage which has been infect- 
ed, whereby I can procure none to inhabit them, nor Workman to repair 
them, and fo they fall down, in all theſe Caſes I am excuſed in Waite; 
bur of this laſt Learning when and how the Act of God, and Strangers do 


excuſe, there be other particular Rules. Bac. Elem. 26, 27. 


. 


7. It 


* 8 
* t 
A. . 
. 


— 


* 


be againſt the Commonwealth, nn excuſes not; For Privilegium non 
valet contra Rempublicam ; And as anot 

ett quam Privata ; For Death is the laſt and tarrheſt Point of particular 
Neceſſity, and the Law impoſes it upon every Subject, that he prefer the 
urgent Service of his Prince and Country be fore the Safety ot his Liſe; 
As if in Danger of Tempeſt thoſe, that are in the Ship, throw over other Mes 
Goods, they are not anſwerable; But if a Man be commanded to brin 
Ordinance or Munition to relieve any of the King's Tuwns that are diſtreſſed 
then he cannot for any Danger of Tempeſt juſtify the throwing ot 
them overboard, tor there it holds which was ſpoken by the Roman, 


when he alleged the ſame Neceſſity of Weather to hold him from embark- 


ing, Neceflie eſt ut eam, non ut vivam. So in the Caſe put before of Hus- 
band and Wife, if they join in committing Treaſon, the Neceſſity of Obedi- 
ence does not excuſe the Offence, as it does in elony ; becauſe ir is a- 
gainſt the Commonwealth, Bac. Elem. 27. 

8. So if a Fire be taken in a Street, I may juſtify the pulling down of 
the Wall or Houſe of another Alan to ſave the Row from the ſpreading of the 
Fire ; But it I be aſſailed in my Houſe in a City or Town, and diſtreſſed, 
and to fave my Lite I /ez hre on mine own Houſe, which ſpreads and takes 
hold of other Houſes adjoining, this is not juſtifiable, bur I am ſubje& to 
their Action upon the Caſe, becauſe I cannot reſcue mine own Lite by do- 
ing any thing which is againſt the Commonwealth; But if it had been 
but a private Treſpaſs, as the going over another's Ground, or the breaking 
of his Incloſure when 1 am purſued for the Sf eguard of my Life, it is juſ- 
tifiable. Bac. Elem. 27, 298. W757 i 0 

9. The Common Cafe proves this Exception, that is, if a mad Man 
commit a Felony, he ſhall nor loſe his Life for it, becauſe his Infirmity 
came by the Act of God; But it a drunken Aan commit a Felony, he thall 
not be excuſed, becauſe his Imperfection came by his on Detault; For 
che Reaſon and Loſs of Depri vation of Will, and Election by Neceſlity, 
and by Infirmity, is all one; tor the Lack of Arbirrium Solutum is the 
Matter; And theretore as Infirmitas culpabilis excuſes nor, no more does 
Neceffitas Culpabilis, Bac. Elem. 9. gmail 41% 191010! 


10. Neceſſity is a good Excuſe in a Cefſavit 5228 where the Lords | 
brought Ceſſavit againſt their Tenants in Weilmorland and Northumber- 
land, they were excuſed for the Payment of their Rents and Services, 


becauſe by their War with the Scots the Lands were laid waſte, and 


_ themſelves impoveriſhed, ſo that they could not manure their Lands to 
raiſe their Rents. 2 Roll. R. 116. ii Cafe of the King v. "Cuſack —— 
3418 34 4 trade „ r 


1 . 


Cites q E. 3. tant 1114-10-88 nne 10.231. WA 12 

II. If by the Cuſſom f a Fill the Bailiffs are to have 2 d. for every Hide, 
of every Beaſt killed in the Vill, and for Non- payment they #ifrain 4 
Hide aud tann it; aud" convert it tu Leut her, as df Nedeſſity 10 prrdunt rot- 
ting, yet it is no excuſe in Treſpals;' bocauſe if it did rot the Owner. muſt 
bear ths 0 and the Bajilifls may have A&bion':ot: Debt for the 2 d. 
Cro, E. 58 3. Mich. 42 & 43 Elia. R R. Dundendv: Reeve. 


5 5. It is to be noted that Neceſſit privileges onl ©Onoad Jura ivata ; | 
for in all Caſes if the Act that ſhould deliver a Nan Ge or e Neceſſity 


er ſays, Neceſſitas Publica major 


. 


Ii. Flinging Goods overboard fox Freſervation of the Lites of the Paſſen- 2 Hale 0 


ers in a Barge, one of whom Rad a Pack with Money in it, is juſtifiable. 


1 ty £3 Fi # " 9 Ct ja A 
II nnn aun eee Sf}. 3 


Bird y Allesck. lf me Dunger was 5g 


erlbsding ine Barge by the Fertyman, h 


S. C. cited 

| 8 r Coke 

oll. R. 79. the Caſe of Graveſend Barge. RE. 
„ | : 4 5 1139 12 the to of 


e is charge- 


able to the Qwners z but not if thert was no Fureharge A Rap #39 CL. 4. — Jenk. 165. pl. 


0 


16 Fer Roll Oh. F, Allen, pz, cites Reartrofty Gale ecm. 
136 


13. In Atjon of Dybs upon Bond for” Sppearancs at .9.& 
Impriſonment is no Plea, Pet Dull ge and Hayghton J. 2 Roll. K. 146. 
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Neceſſity- 


530 
14. A Man ſhall not in any Caſe juftify the killing another by a Pretence 
of” Neceſſity, unleſs he were himſelf wholly without Fault in bringing 
that Neceſſity upon himſelt; For if a Man, in Defence of an _—_— done 
by himſelt, En any Perſon. whatſoever, he is guilty of Manſſaughter at 
leaſt ; as where divers Rioters wrongfully detain a Houſe by Force, and 
kill thoſe who attack it from without, and endeavour to burn it. Hawk. 
Pl. C 72. Chap. 28. S. 22. e 1 | N 
15. Martial Law is not in Truth and Reality a Law, but ſomething 
indulged rather than allowed as a Law ; the Neceſſity of Government, 
Order, and Diſcipline in an Army is that only which gives theſe Laws a 
Countenance; Qod enim Neceſſitas cogit, defendit. Hale's Hitt. of the 
Law 39. | | | al 


See eta) (B) hat Things ſhall be made Valid by it, which would 
zot otheraviſe be jo. 


Ibid. 177 in xz, IF Money due to Teſtator on a ſingle Bond be paid to an Infant“ 

Caſe of Ruſ⸗ Executor, his Recept is good, Propter Neceſſitatem, becauſe other- 

— 8 the Obligee is not bound to pay the Money. And. 117. in an Anon. 

Caſe. 1G 0 | in 

2. If the Steward of a Manor Marries a Copyholder, and after ſurren- 

ders to himſelf, yet it is good for Neceſſity; Arg. Roll. R. 457. cites 41 

Eliz.:Savage's Cale 59 1 F7.8 8 

3. Seiſin to maintain Aſſiſe ought not to be of a Contrary Nature to the 

Thing of which Seiſin is intended to be given, but in one Caſe only, and 

that is where the Sheriff gives Seiſin ofa Rent hy a Tig, or a Clod of Earth, 

and this is in Caſe of Neceſſity; For the Sheriff cannot take the Money 

out of the Tenant's Purſe, and deliver Seiſin of that; per Wms's J. 2 

Brownl. 237. Paſch. 8 Jac. B. R. in Caſe of E. Rutland v. E. Shrewsbury. 

Note, after- 4. Inſpetiion of Infant was on the Day of Adjornment of the Term 

8 * 2 N Peſtem in Order to Reverſe a Fine, and where the Infant would 

1212 CJ of tull Age before the Day to which the Term was adjorned, and it 

upon Con- Was doubted if any Thing could be done che Day of the Adjornment, and 

ference with the Conuſee gave 400 J. and ſo compounded and got a Releaſe of Errors. 
2 lufee Cro. J. 230. Mich. 7 Jac. R R. Poynt's Caſe. meme. 

ſolved, that this Inſpection was good 3 Adjornment. Ibid. ———He may be inſpected 

at this Day on which the Adjournment is made; by all the Judges of England; for if the Infant, after the 

faid Day of Adjournment and before the Day to which the 'Adjournment is made, attains his full Age, 

the Inſpection will fail. Jenk. 317. pl. 8. Broynl. 278. Mich. 7 Jac. C. B. S. Cc . 

5. The Law in Caſes of Neceffity, as of Frie, Burning of Houſes, Re- 

bellions, or Theives, that deſtroy Deeds, allows the Proof of Deeds wit h- 


out ſhewing them. Jenk. 19. pl. 35. cites 10 Rep. Leyfield's Caſe. 
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6. Furors upon a great Te ter Evidence depart from the Bar with- f 
out L abe To | og and Drink, and 2 Perſons before 
their coming back to che Bar ſpoke to them to give their Verdict for De- 0 
fendant, for that the Right was with him; they came back and gave r 
Verdict for the Plaintiff, the Verdict is good. Jenk. x87. pl. 84. © ' 
J. A Contract of an Iyfant for Things Neceſſary will bind him. Lat. 
22. Hill. 1 Car. Stone v. WithipooL Pf) to Sts ol on AH; | 
8. The Reaſon why a Will will paſs Perſonal Eftate, but not Lands pur- 6 
' chaſed after the making the Will, is, becauſe the Neceſſity of Dealing and 6 
Traffick in the World would require a Man to make a new Vill every 9 
Day of a e Chattels, if he could nor diſpoſe of them becauſe of their tt 
having undergone ſome Alteration,and this would create the greateſt Perplexi- Jt 
ty in the World, Perſonal Eftate and Chattels being tranſient and. fleet- | 
ing, and not fixt, and permanent, as Lands are; and from hence it is that 
ſuch Wills ſtand good. See 11 Mod. 125. per Holt Ch. J. in delivering tt 
rhe Opinion of the Court, Trin. 1107. 6 Ann. B R. in Caſe of Brunker ar 


v. Cook. 


Ne 


Ne Exeas Regnum. 


ö — W In 


(A) How confidered, and the Force of it. 
S. P. Arg. 


1. II is lawful for N travel beyond Sea, if there be not a Ne Exeas Chan, Caſes 
1 Regnum againſt him; per Montague and Cook J. 2 Roll. R. 12. 1. f. Read v. 
Hill. 15 Jac. B. R. in Carter's Caſe. Read. 


2. The Ne Exeas Regnum is a Writ applied to * particular Perſons, and For if parti- 
at firſt chiefly uſed in Matters of State, and but in late Time applied to al Aﬀection 


of - . | | tm 4 by private 
Courts of Juſtice, to hinder ſuch as would avoid it; and that it ought Bickretion 


not to be granted without Oath; Arg. Skin. 136. Mich. 35 Car. 2. in Cafe. do govern 
of the Eaſt India Company v. Sand ys. | ub ck Af. 
| | irs, there 
one Man's Will becomes every Man's Miſery. Noy. 182. in Caſe of Darcy v. Thomas Allen. 
Mod. 179. Arg. in Caſe of s v. Child. 


- $i: Perſon in Cuftody 08 a Ne Exeat Regnum may be brought to B. 
8 be charged with an Action. 12 Mod. 562. Mich. 13 W. z. Nailor's 
e. 
4. A Ne Exeat Regnum, is not an Action as a Homine Replegiando is; 


per Holt Ch. J. 12 Mod. 563. Mich. 13 W. 3. in Nailor's Caſe. 


_ „ A. * r _ en. * * > —_ = A 


— Cn I —_— — * — — 


V (B) Neceſſary and Grantable in what Caſes and How. 


it. Dy the Common Law every Man may go out of the Realm to Mer- Jenk 83. pl. 
B chandiſe, or on Pilgrimage, or tor what other Canſe he pleaſeth, „5,8. . 
without the King's Leave; and he ſhall not be puniſhed for ſo doing; S pP Cuis 
but becauſe that every Man is of Right for to defend the King and his Canc. S. P. 
Realm, therefore the King at his Pleaſure by his Nrit may command a 44. 
Man that he go not beyond the Seas, or out of the Realm without Licenſe; £m 1 ts 
and if he do the Contrary, he ſhall be puniſhed for diſobeying the King's i ds eee 


Command; and it ſeemeth that this Command uy be made by the King's — to 
* 


Writ under the Great Seal, and allo under the * Privy Seal, or his Signet, Subject from 


for by the Law the Subject is bound to take Notice of every of the King's % C 

Seals in ſuch Caſe, as well as of the Great Seal. F. N. B. 85. (A) gun 9H 
© HG PE 8 ar it was grant- 
ed on behalf of a Suhject, it was formerly reckoned a Writ of Grace, ard uſed to be granted at the meer 
Pleaſure of the Court on Affidavit, or other Matter, ſhewing the Party deſigned to go out of the 
Realm to the other Party's Damage; yet it was ſaid a Defendant could not have this Writ on Affidavit as 
a Plaintift might; it is ſaid to have been ſettled by the late Lord Keeper Wright, that it being a re- 
medial Writ, is as ſuch, upon due Application by Petition, or Action, to be granted the Subject. P. R. 
C. 250, 251. * S. P. Lane. 29. . : | | 


2. And there are two Manners, or Forms of ſuch Writs ; one is directed P. R. C. 250. 


| | | 2 : a S. P. and 
unto the Party, and the other unto the Sheriff, commanding him that he © che 


cauſe the Party to find ſecurity that he ſhall not go out of che Realm with- Writ was 
out the King's Licence. F. N. B. 85. (B) "M2 ſometimes 
t | 1 1 F 9 eps Bw) Ne directed to 
the Sheriff or Juſtices of the Peace, or both, but that now it is commonly directed to the Sheriff only 
—— >, P Curs. Canc. 455. | E | SELLS 


3. And alſo che King by his Proclamation may inhibit his Subjects, In the Notes 


that they go not beyond the Seas, or out oft the Realm, Without Licence, 2 . 


and that without ſending any Writ eee unto his Subjects ; For P. 165. & 
| | i 6 % 95 7 TOS H er RA 
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938 Ne Exeas Regnum. - 
Rot. Clauſ perhaps he cannot find his Subject, or know where he is, and therefore 
25 1 = the King's Proclamation is ſufficient in it ſelf; and it the Subject do con- 
Tb Parl. trary thereunto, it is a Contempt, and for ſo doing he ſhall be fined to 
204. and the King. F. N. B. 85. (C) "© ; 
note Dyer See Mo nam + 2 2 1 85 ; | 
296. accordant. But till ſuch Proclamation made or Writ iſſued it is no Contempt for any Perſon to 
go beyond Sea, altho' he intends to Live there out of his due Obedience ; For his Purpoſe or Intent is 
not triable. F. N. B. 85. (C) in the Notes there (b). . | 


4. A Ne exeat Regnum was awarded by the Court of Chancery at the 
Suit of Men in a Suit between Party and Party. Toth. 233. 
5. Tho' the King may prohibir any Perſon in ſome Caſes with ſome Com- 
Mmodities to paſs out of the Realm, yet this cannot be but where the end is 
Publick, viz. to reſtrain the. Perſon, becaufè he intends Things Abroad to 
the King's Prejudice, or to reſtrain any Merchandizes, either in Time of 
Dearth or War; For Neceſſitas eff Lex temporis. 12 Rep. 33. Trin. g 
Jac. Caſe of Cuſtoms &c. 8 ay 4 
6. The Writ was granted on Suggeſtion that he was indebten, but on 
— * Security, it was Superſede. Chan. Cafes 116. 15 Car. 2. cites 
; the Caſe of Criſp v. —_ | ber 
It was grant- 5. Conveying away and making over his Eftate to others; ſtauding out 
ed tothe an Excommunication, and abſconding his Perſon, and giving out that he in- 
= Je 0&8 on tends to go beyond the Seas was aſſigned as Reaſons for granting a Ne exeat 
where ſhe Regnum; and it was granted and ordered to ſtand. 2 Chan. Rep. 20. 
had got 4 20 Car. 2. Read v. Read. | "3 
ce for 1 IR a | of 
8 him in the Spiritual Court, which he refuſed to Obey and threatned to go beyond Sea; and 
the Court refuſed to ſuperſede it Chan. Caſes 115 Mich. 20 Car. 2. Read v. Read. 2 Vent. 345. 
Sir Jer. Smithſon's Caſe. | | 


8. A Writ of Ne Exeat Regnum may be granted in any Caſe where 
there is Danger of Subterfuge jrom the Juſtice of the Nation, tho' of 
rivate Concernment. 2 Chan. Caſes 245. Trin. 30 Car. 2. Anon. — Per 
leming Ch. B. the King may inhibit any Man; For the Cauſe is not Tra- 
r = m 18 0 jp 17 5 | 

9. A Ne Exeat Regnum ought not to ranted but « eat Reaſon 
and Examination, D rwit a Homine Replepiazdo 41 per Holt 
Ch. J. Farr. 9. Paſch. 1 Ann. B. R. Anon. * #17 

10. A Solicitors Bill being taxed and r ed overpaid 601. On Motion,; 
and Affidavit of his going beyond Sea a Ne Exeas Regnum was granted, 
tho' no Bill was in Court:whereon to ground this Writ ; per Maſter of the 
Rolls. Ch. Prec. 141. Mich. 1501. Loyd v. Cardy. 

11. A Ne Exeas Regnum lies to prevent ones going into Scotland, it 
being out of the Juriſdiftion of Chancery; and rhe Proceſs thereof not 
reaching thither is equally Miſchievous to the Suitor here as if he actually 
went out of the Kingdom; and tho' it was moved for one Defendant againſt 
another Defendant, yer it being in a Matter of Account in which borh Par- 
ties are Actors, and Money being fworn due from the Defendant againſt 
whom to the other, Lord Harcourt thought the Motion proper. Wms“ 
Rep. 263. Trin. 1714. Done's Caſe. eee 

12. Where the Party is to be reſtrained from going to Scotland rhe Cun- 
dition muſt be not to go out of the Realm or to Scotland ; For if it be only not 
to go out of the Realm, the Party's going to Scotland will not forfeit his 
Bond or Recognizance. W ms's Rep. 263. in a Note there. 

Mr Hamil- 13. It was moved to have a Ne Exeat Regno framed ſo as to prevent the 
ton informed Defendant going into Scotland upon Affidavit of his going to reſide there, 
the Court and having confeſſed that he had received 10,0007. as Truſtee for the Plain. 
* _ tiffs. An Order was made at the Rolls and the Writ marked tor 10,000/. 
Enna Bail, but apprehending that the uſual Writ would not reſtrain his going 
been in one into Scotland, as being now the ſame Kingdom, and yet as much out ot 

itchell's rhe Reach of the Proceſs of the Court as any Foreign Part our of the 


aſc he King's Allegiance, the ſame was moved before the Lord Chancellor, who 
on Cow * "oY asked 


Ne Exeas Regnum. 539 


aked what Authority he had to alter an original Writ? Eſpecially as this per's Time, 
Writ was not originally intenged to aid the 2 4 of thisCourt, 25 was aMan- ho ſeemed 
datory Writ to prevent the King's Subjects from going into foreign Coun- dr that 
tries to practiſe Treaſon with the King's Enemies? And faid that perhaps tended yo: my 
there was no Foundation for the Doubt whether the common Writ would Scotland not- 
not prevent the Defendant's going into Scotland as well as any of the withſtanding 
King's other Dominions out of the Procefs of this Court. His Lordſhip . 
ſaid, it was dangerous to alter old eſtabliſhed Forms, and therefore would ters likewiſe 
make no Order in it; but /eft the Parties to proceed in the old beaten Path, ſaid, they 


Caſes in Chan. in Lord Talbot's 'Pime 196: Paſch. 1736. Hunter v. Mac- never knew 


cray. 4 N 
14. It is now moſtly uſed where a Suit is commenced in this Court againſt 7 one 


a Man, and he deſigning ro defeat the other of his juſt Demand, or ro Order made. 
avoid the Juſtice and Equity of this Court, is about to go beyond Sea; or Ibid. 
however, that the Duty will be endangered it he goes. P. R. C. 251. 


} 
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(C) Directed, executed, and diſcharged. How. 


VERY one upon a Surmiſe made unto the Chancellor may ſue forth P. R. C. 29r; 
L. this Writ for the King, and then the Party again whom it is 252,8. FP.— 
ſued ay come into the gere and obtain Licence by Letters Patents, or N 3 
by Letters under the Privy Seal, or Privy Signet; and the Licences are * The Per- 
good, although they be not under the Great Seal, becauſe thoſe Letters ſons except- 
will excuſe his Contempt; and ſuch Licences are called Paſſeports; and 7 by this 
now by the Statute of 5 R. 2. cap. 2. it is ordained, that no Perſon paſs . 
out of the Realm without the King's Leave, but thoſe who are * except- other great 


ed in that Statute, and therefore fee rhe Statute. F. N. B. 85. CE e eee 
A | 5 - ee OF | erchants 
| ard the King's Solders; but that Statute is repealed by 4 Jac. 1. cap. 1. 


2. A Surty in a Ne Exedt Regnum was denied to bs diſcharged, tho 


the Anſwer was put in by the Defendant ; and ſo again after 190001. was 
decreed againſt Detendanr, and he committed for Non- payment; per Ld. 


Wright. Ch. Prec. 230. Trin. 1104: Le Clea v. Trott. | 

3. If the Writ is prayed; and the Party by Anſwer or otherwiſe 72 7 
on 2 Conrt that he is not going beyond Sea; it will not be granted. 

C. 251. | 4 | 5 | 
We © js an Abuſe of this Proceſs to break pen Dours and take the Par- 
ty in Bed ; but yet the Court would not order him tor this Cauſe to be 
fog / ak IE CONF IIT 3 

F. The Party that ſues it commonly Marks on the Back of the Writ 88 
in What Sum the Bond tor yielding Obedience to rhe W tit thall be, it is cation p 


o 


| B+ | A CIS! Y mentions the 
generally ooo. or ſome grear Sum. P. R. C. 251. Sum certain, 
| | FR 10 ; other Times 

it leaves the dum in which the Party ſpall be briehd to the Shiriff, and in Default of ſuch Sureties he carries 
vim to the Common Gaol of the County, there to be ſafely kept till he voluntarily gives ſuch Security, and 
this is to be certified by the Sheritf into Chancery, and there is no way to diſcharge this but by a FP port 
under the Great, or Privy Seal, or Privy Signet; Arg. and Holt Ch. ] ſaid, it was true that if the Sheriff 
take the Security, be Wall return it into Chancery; but that if rhe Security be takea in B. R. it may be 
kept there. 12 Mod. 562, 563. Mich. 13 W. 3. in Nailor 's Caſe. . 


6. If the Writ be granted on Behalf of a Subject, and the Party Taken, 
what is generally done is this, The Party either gives Security by Bond in 
ſuch Sum as is demanded, or he ſatisfies the Court by anſwering, (where the 
Anſwer is not already in) or by Affidavit, that he deſigns not to go out of 
the Realm, and gives ſuch reaſonable: Security as the Court dire&ts, and 
then 'be 3s charred, PCC ß 9g ett bh 
J. While this was accounted a Writ of Grace, if the Party, to whom 


540 Negative. 
; the Writ was, had anſwered and denied the Equity of the Plaintiff *s Bil, 


and the Court ſaw no Cauſe to the contrary, the Writ would be ſuper. 
ſeded. P. R. C. 252. | | 8 | 


** 


. 
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Negative. 
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(A) Negative Things. 


There are x, Egativa nihil Certi implicat; but contra of Negativa which in- 
Propoſitions cludes in it an Affirmative. Br. Negativa &. pl. 39. Cites 9 


Negative, : 
de, 7's imply H. 7 3. per Fineux. 

an Affirma- | | | © Els <1 

tion, and thoſe we call Negative Pregnants, which we do refuſe in all Iſſues of Trials by Jurors, except 
in ſome Caſes, where the Neceſſity of the Cauſe requires the ſame, and there are alſo Propoſitions mere. 
ly Negative, which are mere Negations, of which we commonly ſay, Negativum nihil Implicar, à Ne- 
gative implies nothing; At the Tenant wages Law of Non-ſummons, this does not imply that he was Tenant, 
neither ſhall conclude him. Hawks's Max 132. cites 22 H. 6. 41.———gS if one ar. Ne Chaſa pas he 
did not hunt in the free Chace of the Plaintiff, this is no granting that the Plaintiff kad a free Chace ; but 
he muſt prove it. Ibid. cites 10 E. 3. 20. Ek | TIT 4 


2. Affirmativum Negativum implicat ; An Afirmative includes a Nega- 
tive; For every Statute limiting any thing to be in one Form, altho' it be 
ſpoke in the Athrmarive, yet ir includes in it felt a Negative, as the Sta- 
tute of W. 2. cap. 4. of a Ouod ei deforceat is, that the . 
vouch ac ſi tenens eſſet in priori Breve, includes a Negative, viz. and not 
otherwiſe, for it has been taken ſince, that if the firſt Writ was a Scire 
Facias, and the Tenant in the Quod ei detorceat maintains the Title of 
it, the Demandaar ſhall not vouch ; for he ſhall vouch ac ſi tenens eſſet 
in priori breve, which is as much as to ſay, that he ſhall vouch, ac fi te- 
nens eſſet in priori breve and in no ot her Manner, and then in the firſt 
Writ (it being a Scire Facias) he could nor vouch, no more can he now. 
Plow. C. 206. b. 207. a. Arg. Ubi Plura. in Caſe of Stradling v. Mor- 

an. 
8 3. The Defendant ſwore an Affirmative, and afterwards an Informa- 
tion was exhibired againſt him for it; Though a Negative could not be 
proved, yet the Court directed that they ſhould firſt give their probable 
Evidence, and that the Detendanr ſhould afterwards prove his Affirma- 
tive if he could. Cumb. 57. Trin. 3 Jac. 2. B. R. the King v. Comes. 

4. Two Negatives may be conſtrued as a Negative in Grants, but not in 
Pleas ; For they are to be in Latin, and mutt be conſtrued as Latin ought 
to be. Per Cur. 1 Salk. 328. Trin. 2 Anne. B. R. Dillon v. Harper. 

5. Negative may be imply'd by an Affirmative, but not neceſſarily e con- 
tra. As the faying, that a Papiſt, unleſs he conforms, ſhall not rake by 
Deviſe, does not neceſſarily imply that if he does conform, he thall take 
by Deviſe &c. 2 Wms's Rep. 9 Paſcch, 1722. in Caſe of Hill v. Filkin. 

6. Where a Truff of a Term for raiſing Portions for Daughters di- 
refs a particular Method tor raiſing them, it implys a Negative, that 
they ſhall not be raiſed any other way. 2 Wms's Rep. 19. Paſch. 1722. 
in Caſe of Ivy v. Gilbert & al. 15 9 

7. An Affirmative Oath was made to ground an Attachment upon; If the 
Perſons againſt whom the Motion is denies the Charge by Oath poſitively 
and fully, the Negative Oath ſhall be preterred, and this is the only Caſe 
- * it ſhall be ſo. 8 Mod. 8 1. Trin. 8 Geo. the King v. Ackworth 
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(B) Pleadings. 


I. HE Detendant pleaded that it was the Freehold F. F. &. and the 

Plaintiff replied, that His Freehold ; he it ſay alſo, and not the 
Franktenement of F. F. or, abſque hoc that it is the Frankteuement ot 
J. S. &c. Heath's Max. 98. cap. 5. cites 11 H. 4. 90. 

2. Where the Plaintiff” declares in the Negative, that the Defendant ſued Br. Diſceit, 
the Plaintiff in Debt in the Name of M. abſque Veluntate & Notitia M. it 5 3 
ſuffices for the Delendant to anſwer in the Affirmative, that he ſued by his Heath'sNMax. 
Aſſent, being retained of Counſel; Priſt. And well without Traverſe; And 98. chap. 5. 
ſee Lib. Intrationum, that this makes Iſſue immediately, and conclude Ouod cites S. C. 
ou ſe ſuper Patriam without more a-do. Br. Iſſues joines, pl. 14. cires 7 

6. 43. ? 

3. The Defendant pleaded to the Writ, that he was abiding at Dale; And there it 
and no Plea, without ſaying alſo, And not at B. as the Plaintiff did name ®PPEars, that 
him; becauſe the Iſſue thall always be upon a Negative. Heath's Max. 98, 2725 {- 
cap. 5. cites 19 H. 6.1. i= Treſpaſs 

e 
one of bis Companions was dead the Day of the Writ purchaſed ; itis no Plea for the Plaintiff to 1 
eas allus at Dale, but muſt alſo ſay, And not dead; Quod Nota. As to ſay by way of Replication in the 
like Caſe, Mulier and not Baſtard; or Frank and not Villein, Et hoc petit quod Inquiratur per Patriam; 
Quod Nota. Ibid. 4 55 A . 


4. Note per Littleton, it was adjudged by Sir John June in C. B. that B it "RY 
he who pleads in Avoidance of a Fine, ſhall ſay, that * thoſe who were Par- pears often 
ties &c. nothing had in the Tenements &c. at the time of the levying the ©!{<where, 


Fine, nor any of them any thing had; but that one . D. then was ſeiſed &c. _ 15 Row oy 


whoſe Eſtate &c. et de hoe ponit fe ſuper Patriam ; and the other ſhall ſay ed in the Af 
& ipſe ſimiliter, and there is no other Rejoinder to be made; and the reaſon frmative, as 


ſeems to be in as much as the Defendant pleaded. in rhe Negative, and 0. = 
then this makes Iſſue immediately, as Ne dona pas, Nul tort, Non Culp. , 7 55 
Nihil debet &c. Br. Iſſues joines, pl. 3. cites. 33 H. 6. 21. firmative 

| | with a Sans 
ceo, there this does not make [ſue immediately without a ſpecial Replication or Rejoinder. Note the Diffe- 
rence. Ibid. — — * Heath's Max. 99. chap. 5. cites S. C.— But 12 Eliz. Dyer 290. In ſuch Plea 
the Party that pleaded it had his Election to conclude the Iflue or not. Heath's Max. 99. chap. 5. 


5. And it was ſaid there, that ſo it is of a Counter-plea, that he whois 
vouc hd, nor any of his Anceſtors any thing had, Et de hoc ponis ſe ſuper Pa- 
triam. Ibid. | 44 N 18 | * - 

6. And in Dower, to ſay, that the Baron Ne unque Seiſe que Dower, _ oj 
there he may [conclude] Et de hoc ponit ſe ſuper Patriam, without other cap. ;"cires 
Rejoinder, unleſs Priſt, that he was as above. Ibid. S 

7. In Debt, if the Defendant pleads Arbitrement to pay 10 J. ſuch a 3 
Day and Place, which he was ready there to pay at the time &c. and the ch. 3 
Plaintiffdid not come there to receive it, there it ſuffices for the Plaintiff. to $5 Al | 
ſay that he was there ready without Traverſe ; For the Defendant tender- 

&d a Negative before. Quod Nota. Br. Iſſue Joines, pl. 86. cites 36 H. 6. 
15 


8. In diverſe Caſes Iflue ſhall be ſuffered in the Afirmative without a Heath's 
Negative. As iti Replevin, if the Defendant avows as within his Fee, and 9 99. 
the Plaintiff ſays, that Hors de ſon Fee, Priſt; this is a good Iſſue; and S. "ain 55 
yet both are in the Affirmative, but the 125 is contrary to the other. Br. Iflues fays ew 

| 1. ; omew 
Joines. pl. 36. cites 6 E. 4. 6. per Litt POR . | r . 
H. 6. 25. It was ſaid for Law b divers Counſel, that in Replevin, if the Plaintiff after the Avow- 


made by the Defendant pleads Hora ile ſon Fee & Seigniory, and the Defendant + that Within his Fee, 
25 : he ſhall ſay further, and Not Dehors, or ſball take Traverſe; Quære inde ; For the Entries are con- 
trary, and this is one of the Caſes in which Iſſue is gocd in Affirmative without any Manner of Nega- 


tive. Br. Iſſues joines, pl. $4. cites 32 H. 6. 23. 
6 * And 
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And Heath's Max. 98. ſays, t hat Iſſue ſhall always be joined ten a Negative after an Affirmatixe al- 
leged before; or, e contra; Cites 11 H. 4. 19. [But Quære if it be not miſ-cited.) 


Heath's 9. And in Delt againſt Executors, if the Defendant ſays that Plene Ad. 
Nap e 12 and the . ſays that Aﬀets &c. this is a good Iſſue. 
Heath's.. 10. Aud in Writ of Right, if the Tenant ſays that he has more mere 
Max. 100. Right to hold as he holds, than the Demandant has to demand in manner 
ONS. Sc. as he demands &c. and the Demandant ſays that he has more Right in 
* +> his Demand than the Tenant has to hold as he holds, this is a good Iſſue, 
and yet all in the Affirmative. Quod non Negatur. Ibid. 

Br. Mainte- 11. Where the Tenant pleads in the Negative, the Demandant may main 


2 7 tain his Writ and anſwer in the Mirmative, and this ſhall be a perfec Iſſue ; 
ar ns 8 * For in divers Caſes, as appears among the Diviſions of Lib. Intrationum 


per Pigot, — Placitorum, * Affirmati ve may make perfect Iſſue where a Negative goes 
fs whews he before. Br. Iſſues joines, pl.'21. cites 9 E. 4. 36. | | 
pleads Non- | 4 x 

tenure, it ſuſfices for the other to ſay, that Tenant the Day of the Writ purchaſed; Prift. Ibid ——. 
Heath's Max. 98. chap. 5. cites S. C. * $, P. Br. Iſſues joines, pl. 24. cites 36 H. 6. 15. 0 


12. Debt upon an Obligation upon Condition that if the Defendant did 
not prove that J. F. was not preſented and inſtituted to the Church of K. that 
then &c. and ſaid that F. &. was not inſtituted; and good, per Brian, and 
Littleton J. For a Negative cannot be proved, theretore it ſuffices to ſay 
in the Negative as above, without ſaying that he has proved that he was 
not inſtituted &c. Br. Conditions, pl. 64. cites 15 E. 4. 292238. 

- 13. Sof Condition to prove that the Defendant Ni hil debet to the Plain- 
tiff, it is ſufficient to ſay, Quod Nihil debet &c. Ibid. . 

14. So of a Bond to prove that my Feme is not guilty of ſuch a Treſpaſs, 
it ſuffices to ſay, that ſhe is Not Guilty &c. But Jenney Serjeant contra, 
& adjornatur. Tbid. NOI ao Niere 

15. Sometimes Iſſue ſhall be permitted with two Afirmatives without any 


Negative, as where the one Point is to be tried Ouſter le mere. Br. Iffues 


joines, pl. 28. cites 6 H. J. 5. Per Huſſey and Fairfax J. | 
16. Riens Arrear is aNegative which includes in it an Affirmative. Br. Con- 
feſſion, pl. 31. cites 9 H. 7. | 


3. bY 
58 C Ar420, I. Where the Defendant pleaded in the Negative, (as in an Action 


Ld. Bount- upon the Caſe) he traverſed the Sale, and did not conclude, Et de hoc ponit ſe 
eagle v. the ſuper Patriam, but with Unde petit Fudicium ſi prædittus Quer Actionem 
8 of ſuam prædictam verſus eum habere debeat &c. and yet good; becauſe a per- 
The Pies fect Iſſue may be joined thereupon ; Quod Nota. Heath's Max. 99. cap. 
was quod ip- 5. Cites 2 & 3 Mar. Dyer 121, pl. 14. 1 p 

{a non vendi- | = 

dit Catenam &c. | 


a 
«= 


18. Cuſtom lies not in the Negative, but it may be in the Negative 
with Affirmative precedent, as to preſcribe to buy and ſell without pay! 
Toll; But ir is no good Cuſtom to ſay, That he has nor paid Toll. An 
the ge of oe paying Tithes. Br. Cuſtoms, pl. 23. cites ) H. 6. 31, 32. 
and 8 H. 6. 3. als; oh | 2 
19. In all Rader it is unformal and incongruous to aver a Nega- 
tive. Mich. 1656. Arg. Hard. 81. in Caſe of Attorney General v. Buck- 
ridge. wa Ne” 2 RE 


For more of Negative in General See Attaint. Nil Þabuit in Ten? | 


mentis, Trial, and other Proper Titles. 
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Negative Pregnant. 
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(A) Yhat it is. 
I, WES Pregnans, that-is, 4 negative Pha implying allo an Aﬀfir= Heart's 


| mative. As if a Man being impleaded to have done a Thing upon Max. 101. 8. 
ſuch a Day, or in ſuch a Place, denies that he did it Modo £9 Forma De- P. 

clar ; which implies nevertheleſs, hat in ſome Sort he did it. Reg. Plac. 

* . Negative Pregnant is, when two Matters are put in Iſue in one Plea, 
and this makes the Plea to be naught ; becauſe the Plaintiff cannot tell in 
which of theſe Matters to join Iſſue, for the Incertainty upon which of 
the Matters the Defendant does inſiſt. Reg. Plac. 189. cites Pratt. 
Reg. 220. | | CE Ee | | 
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(B) What Pha ſhall be aid to be N egative Pregnant. 


1. IN Formedon the Tenant pleaded Alienation of the Father © the De. Butin treſpaſi 
mandant before the Statute of Weſtm. 2. and was compelled to ſay to 7 Brian. 31 
whom, who ſaid to J. S. and the other would haue ſaid only; That he did 1 Tov 
not alien before the Statute prout &c. and was compelled to ſay, That he did Aſfemu Ca- 
wt alien before the Statute to F.S. and ſo the Iſſue accepted; Brooke ſays pituli the 
2 Mirum . For this is a Pregnancy at this Day fully; quod Cave. Br, Tenant /aid 


1 EgatlVa, pl. 28. cites 24 E. 3. 33. _ ene 
| i Conran ” Ha | | FO alen fine A 
ſenſu Converitus, and it was held no Plea; For it is r. 17 Pregnant; For he ſhall ſay that Je did net 
alien modo & forma &c. Br. Negativa, pl. 25. cites 15 E. 4. 18. 7 HET 

So where the Defendant juſtify d Entry becauſe A. Ti enant tby the'Curteſy, the Reverſion to him, alien'd in 
Fee, the Plaintiff ſaid, | 2004 did not alien in Abe; it is no Iſſue; by which he ſaid, that he did not alien, 
Priſt; and then a good ue; For Alienation in Tail, or for Term de auter Vie is a Forfeiture. Br. IC. 
ſues joins, pl. 44, cites 4 E. 5. 5-—— 8. P. For denying that he hath alien'd in Fee ſeems to 
confeſs that he hath alien d in ſome other Sort. Reg. Pac. 94. ——8 P. Heath's Max. 101, 102. 
cap. 3. | 
3 Writ of Entry, Ne Entra pas Contra formam Statuti, or He did ve alien auithin Age, are Negative 
Pregnants; but the Party may ſay, he did not alien Moto & forma, per Gawdy J. 2 Leon 198. lich. 


29 Eliz. B. R. in Caſe of Dighton and Clark. 

2. The Plaintiff” intitled himſelf to the Land and Charters by Canvepance, 8. P. Br. 
that is to ſay from A. to Z. and fram J. 10 J. and from F. to the Plaintiff, Charter g de 
the Defendant ſaid that A. never had ſuch Sou as . F. And chere- —_ Bris a4 
fore ill and Pregnant, and as much as to ſay, that A. had no ſuch Son as 23, 24. 27. 
T. or chat T. Was not the Father of J. Nota. Br. Negativa, pl. 13. cites & 12H. 6. 1. 

14 H. 4. 2. 9. rs hs. | 3 * 

3. Nets, chat if a Man pleads that he dia not diſturb J. F. to Occupy cite C 
ſuch Land by Command of N. S. this is a Negative Pregnant; by which he : 
took the Di urbaure by Proteſtation, & Pro Placito quod M. S. non Precepit 
modo & forma &c. Br. Negativa, pl. 1. cites 9 H. 6. 44 l 
4. A Man pleaded Deed of the Demandant in Writ of Entry After. the Br. Continu- 


- 


laſt Continuance, and the Demandant ſauid, that Not his Deed. after the laſi ance, pl. 26. 


ntinuance; and this is Negative Pregnant; Quod Nota; by which he <5. C. 
{aid that he made it by Dureſs before rhe laſt Continuance ſuch a Day, 


abſque hoe that he made it after the laſt Continuance, and then Iſſue 3 
; taken 
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644 | Negative Pregnant. 
taken accordingly Quod Nota by Newton Ch. J. and Paſton J. but Aſcue 
J. dubitavit. Br. Negativa, pl. 18. cites 21 H. 6. 9. | 
FJ. Treſpaſs in E. the Defendant 14 that the Place where &c. contains 
3 Acres, and is called D. which is & tempore &c. was the Franktenement 
V. P. by which he as Servant and by his Command did the Treſpaſs &c. 
the Plaintiff ſaid, that the Place where Sc. is called M. and that D. and 
M. are one and the ſame Place, and known by the one Name and the other 
and the Defendant ſaid that they are diverſe Places and nor all one and the 
ſame Place, nor known and named by both the Names prout &c. and ſo 
ad Patriam. Quzre if ir be not Double or Pregnant. Br. Treſpaſs 142. 
Cites 21 H. 6. 20, 21. 3 | 
6. In Writ of Entry the Tenant intitled himſelf by dying ſeiſed of 
R. and the Plaintiff intitled himſelf by dying ſeiſed of one F. after the Death 
of R. to which the Tenant ſaid, that the ſaid R. was ſeiſed in Fee, and 
died ſeiſed as above, and the Land deſcended to K. &c. who entered and leaſed 
0 F. for Life, of which Eftate he died ſeiſed, and K. died, and the Land di 
ſcended to C. who enfeoffed us, abſque hoc, that F. died ſeiſed in Fee after the 
Death of R. and this was held Pregnancy, that is to ſay, the Dying ſeiſed 
in Fee, and After the Death of R. by which he ſaid as above, abſque hoc 
that J. died ſeiſed in Fee, and then well. Br. Negativa, pl. 23. cites 22 
H. 6. 23. 
7. T1 reſpaſs by N. C. and Fane his Feme, the Defendant tock Day over, 
* Orig. Neſt and at the Day ſaid that there was no ſuch Fane Feme of C. in Rerum Na- 
que fon Fara the Day of the Writ, nor ever after, Judgment of the Writ ; and the 
Noſme & eft Plaintiff ſaid that this is Pregnancy ; * bur per tot. Cur. it is a good Plea; 
tantum ſon For Fane Feme of C. is not but her Name, and is only her Name; Quod 
Nolme. Nota ideo Bene. Br. Negativa, pl. 2. cites 27 H. 6. 8. 


S. P. Br. Ne- 8. Debt becauſe the Plaintiff was retained for 8 Nears with the Defend. 


on pl. ant in Husbandry for 20 8. a Year, and for ſo much Arrear of his 
3+ £22 77 &c. and the Defendant becauſe he could not wage his Law, therefore he 
travers'd the Contract, and ſaid that he did not retain him in Husbandry, 
and a good Plea and not Pregnant, and ſhall not be compelled to 4 
Quod non retinuit only; For then it he was retained in any Manner, the 
Iſiue ſhall be found againſt the Defendant, and it is a good Replication, Qual 
retinuit ipſum modo & forma prout &c. without ſay ing, Quod retinult in 
'Husbandry ; For it ſhall have Relation to the Declaration; Quod Nota. 

| Br. Iſſues joins, pl. 25. cites 38 H. 6. 22. | 
And there- 9g, In Recordare the Defendant pleaded againſt the Plaintiff, Not the Deed 


2 — of F. after the Time of Memory, and it was held Negative Pregnant. Br. 


in Bar of the Negativa, pl. 35. Cites 39 H. 6. 7, 8. 

Avozory bad | | 

pleaded Gift of the Land by S. by the Deed, and after Time of Memory; (For the Deed as it ſeems was 
vit boa Date) and the 4 > wage ſaid that S. did not give the Land after time of Memory prout &C. and the 
others e contra, and the Iſſue was entered accordingly, Quære if Pregnant. Ibid. 


10. Treſpaſs upon 5 R. 2. the Defendant ſaid, that before the Entry 7. 
N. was ſeiſed and enfeoff d the Defendant, and gave Colour; the Plaintiff 
ſaid, that before F. N. any thing had, he himſelf was ſeiſed till by D. diſ- 
ſeiſed, who enfeoff d the ſaid Defendant, and be entered and was ſeiſed quouſ- 
gue &c. Litr. faid, before the Plaintiff” any thing had, the ſaid D. was ſeiſed 
&c. and enfeoff d he ſaid NM. who enfeoff d the Defendant, by which he was 
ſeiſed till by the ſaid D. diſſeiſed, abſque hoc, that the ſaid D. diſſeiſed the 
Plaimiff before the Feoffment made by the ſaid D. to the ſaid N. Priſt; and 
the others e contra; and the Iſſue was held good by all the Court. Br. 
Negativa, pl. 52. cites 1 E. 4. 6. : 

11. Quare Impedit pon a Voidance by Deprivation ; the other ſaid, that 
it did nct void by Deprivation, and it was admitted; Quære it it be Preg- 
nant ; for it was not argued. Br. Negativa, pl. 47. cites 5 E. 4. 3. 


12. In 


Negative Pregnant. 6845 


— CEE 


12. In 7 reſpaſs the Party travers'd abſque hoc, that F, D. abated after Br. Ta- 
the Death of F. H. and before the Death of W. and well, per Cur. quod verſc, per 


Nota. And therefore it ſeems that it is not Pregnancy. Br. Negativa, pl. _ &c. pl. 
' ' * og. cites 
pl. 25. (bis) cites * 5 E. 4. 22. 2. bf 1 7 


W 6+ — 


It ſhould be 15 E. 4 23. a. pl. I, 


13. In Zreſpaſs after Iſſue er. * came the Defendant at another Day * Orig. 
and pleaded Releaſe after the laſt Continuance ; and the Opinion was, that it (15) — 
is a good Iſſue, that Not his Deed after the laſt Continuance. Br. Iſlues joines, — — = ” 
pl. 71. cites 16 E. 4. 5. | C. 
14. In Debt upon an Obligation under the Covent Seal againſt Succęſſor of 
the Abbot he ſaid, that Not the Deed of the Abbct and Covent; and per Jui- 
ticiarios it is not Pregnant; the Reaſon ſeems to be inaſmuch as all is one 
Corporation, Quod Nota Bene, and ſee the Book and Nota Bene. Br. 
Negativa, pl. 50. cites 21 E. 4. 66. | F432 ms bro 
15. It was preſented that the Prior of D. by Reaſon of his Tenure in Br. Negativa, 
D. ought to ſcowr a Ditch in D. and that he and his Predeceſſors have p! ie 
uſed to ſcowr it &c. the Prior ſaid, that he and his bro wv ought > © | 
not to ſcowr by Reaſon of his Tenure in D. nor the Prior and his Predeceſſors 
have not uſed to ſcowr it &c. and the Opinion was, that if he had not 
anſwered to both Points the Iſſue had not been good, but it was not 
argued. Br. Iſſues joines, pl. 43. cires 21 E. 4. 73. RENO” 
16. Debt upon an Obligation with Condition to find F. S. ſufficient Apparel 
till the Age of 21 Tears, the Defendant ſaid, that he found ſufficient Appa- 
rel during the Time &c. And the Plaintiff ſaid that he did not find him 
ſufficient Apparel during the Time, and the Iſſue taken upon all the Time 
and upon no Time certain, and good per Cur, Quod Nota that ir is not 
Pregnant. Br. Negativa, pl. 40. cites 12 H. J. 14. $2 | 
17. Debt upon a Leaſe tor Years made by the Plaintiff, che Defendant 
ſaid, that E. was ſeiſed in Fee, and leaſed to the Plaintiff” at Will who leaſed 
to the Defendant, and the ſaid E. re-entered and made Livery over, before 
which Entry nothing was Arrear, and the Plaintiff made Title abſque hoc 
that E. leaſed at Will, and a * Plea per Cur. Therefore ſee that it is ; 
not Negative Pregnant. Br. Negativa, pl. 32. cites 21 H. J. 26. Br. m—_ 
18. In Information againſt J. K. for buying Cloths of A. B. Contra 8 n 
am Statuti de Anno 24 H. 8. he ſaid, that he did not buy of A. B. Contra 8 —Hcath's 
formam Statuti prout &c. and no Iſſue; for it is not Material if he bought Max. 102. 
of A. B. or of W. N. or of any other, but it he bought the Cloths Contra cap, 5. cues. 
formam Statuti or not, and therefore the Iſſue ſhall be that he did not buß/— 
Modo & forma &c. Br. Iſſues joines, pl. 8 1. cites 33 H. 8. | This is 2 Le. 
19. Debt was brought upon an Obligation, the Condition whereof was, 38 090 pl. 
that J. S. ſhall not diſturb the Plaintiff in his Poſſeſſion by any indiret? 71 BR. 
Means. To which the Defendant pleaded, that he did not diſturb the — Bu it 
Plaintiff in his Poſſeſſion by any indirect Means, bat by due Courſe of Law; I am bound | 
and it was objected that the Plea was ill, becauſe not ſpee how by due Wt Ad 
Cotirſe, viz. what Suit. But agreed the Plea would have been good, Ger 1 
if he had only ſaid, Not diſturbed by any indirect Means; but 2 Nizbr, but 
doubted if not ill, becauſe he pleads over by lawful Means and ſays not tarry ine 


what, ſo that it may be tried. Heath's Max. 53. -cites 2 Le. 199. Digh- Hall u 


| Night, in 
ton v. Clark. * 1 1 e alcuoh eee ee e een 
inſt me upon that Bond I may plead in Iiſdem verbis. 2 Le. 198. Mich 29 Eliz. B. R. per Gawdy 
7 in Caſe of Dighton v. Clark. 2 N 
So if I be bound upon Condition that I will not return to Serjeants-Inn the direct way, but by St. Giles's, 
I ſhall plead in totidem verbis; to which Godfrey agreed, for the Matter which comes after the (But) is 
triable — the Country, but ſo it is not in the Principal Caſe. Per Clench (But) is but a Word of Sur- 


- 


pluſage, and if that and all which follows had been 


left our, it had been well enough. It was ad- 
journed. Ibid. | | 


6 2 e 20. A. 
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—_ Negative Pregnant. 


In Debt up- 20. A. covenanted that he had not made any former Grant nor would after- 


Ce — wards make any Grant withont the Plaintiffs Aſſent In Debt on for 
Whereof was Performance of Covenants, the Defendant pleaded that he did not grant 
Net to attorn Without the Plaintiffs Aſſent, and this upon Demurrer was held not good. 
* - any Cro. J. 559, 560. Hill. 17 Jac. B. R. Lea v. Luthell. 
other Ter ſos 
without the Conſent of Plaintiff bis Executors, Aaminiſtraters or Aſſigns, the Defendant pleaded, That le 
did 7 0t attorn Tenant cvit bout the Cnſent of the Plaintiff. Exception was taken that this Plea was a mere 
Negative Pregnant, but was over- ruled and Judgment given for the Defendant. Lutw. 590. Paſch. 
9 W. 3 Keating v. Iriſh. 2 | 

In Debt on Bond to perform Covenants in Indenture of Leaſe made by the Plaintiff to the Defend. 
ant, in which Defendant covenanted not to deliver P:ſſeſſien to any but the Leſſor or ſuch Perſons at ſhould 
lawfully evict bim, the Defendant pleaded, that be did rot deliver the Poſſeſſion to any but ſuch as lawſully 
evided tim. The Plaintiff demurred, and it was objected that the Plea was ill and a Negative Preg. 
nant and that he. ought to have ſaid, That ſuch an One lawfully evicted him to whont he delivered Polſeſſon, 
or That be did not deliver the P:ſſeſſion to any. But the Defendant faid that the Plaintiff had not alſigned 
any Breach and therefore could not have any Judgment, To which it was ſaid for the Plaintiff, that he 
having pleaded an ill Plea has forced the Plaintiff to put himſelf upon the Judgment of the Court 
upon the Plea, and cited Yelv: 58. 152, 155. And Windham J. held the Plea ill; but Twiſden J. con- 
tra, The Caſe was argued again in another Term, and then all the Court held the Plea purſuing the 
Nerds of the Covenant good being in the Negative, and that the Plaintiff ſhould bave replied and aſſigned 
a Breach, and for Default thereof Judgment was given againſt him. Lev. 83. Mich. 14 Car. 2. A 
Pullin v. Nicholas. Keb. 380. 413. S. C. 


1 


n 


— 


21. Leſſee covenanted for himſelf and his Aſens to build a Hot 2.8 | 
Land demiſed before ſuch a Day and to keep it in Repair; and 2m 
Day Covenant was brought againit Aſſignee tor not Repairing, Defendant 
pleads the Houſe was not built before the Day, and upon general De- 
murrer adjudged that the Plea was a Negative Pregnant. 12 Mod. 384. 
Anon. | * | | 1 

22. In an Action of Treſpaſs the Deſendant ju/ti/ies by Licence from the 


* 


Plaintiff's Son. The Plaintiff replies, Quod non intravit per Licentiam 
ſuam. That is a Negative Pregnant; For he ought to traverſe tbe Licence 
by it ſelf, or the Entry by it ſelf. Reg. Plac. 189. cites Pra&. Reg. 220. 


- . 
* * * * 
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(C) Helped by Verdict. In what Caſes. _ 
S. F. Br. 1. WXTHERE a Negative Pregnant is found for the Plaimiff it is good, 


Negativa, pl. ' Y Contra where it is found for the Defendant. Br. Iflues joines, pt. 


3 8 46 39. cites 12 E. 4. 6. 


4 


a 


or 1egem ag 
that H gave the Land to R. in Tail and died Proteſt 7 gud 
Heir of R. and be entered and died ſeiſed, and the Land deſcended to E. the Defendant as Brother and Hei 
of F. by which be entered and gave Colour to the Plaintiff, the Plaintiff ſaid that A was ſeiſed and gave 
L. 24% l. in Tail, who died ſeiſed and the Land deſcended to the Plaintiff as Daughter and Heir of # 


hi 
IF. by which ſe entered and <vas theredf ſeiſed till the ſaid E. with F named 5 the Writ, in the Life of 
1 


* 


5 


% 


kan ES 


entered upon ber, ubi Ingreſſus non datur per legem, and that J. named in the Writ, and J. Toba is ſuppeſed 
the Defendant to die ſeiſed, are one and the ſame Perſon and net diverſe, and the Defendant ſaid, that 

rot enter together with the ſaid J in the Life of the ſaid F. proxet &c. and fo to Iſſue, and found for 
Plaintiff and he pray d t. ot ſaid, the —— and upon a Negative: Pr | 
e he t not to have. Per Catesby if the Iſſue was not well joined, yer when 
is found for the Plaintiff the Verdict has made the Plea good, and ſo the Iſſue above was held 
Reaſon of the Verdict, and ſo where the Iſſue is upon a double Plea if both are found for the 
Br. Iffues joines, pl. 39. citcs 12 E. 4. 6. & 26 H. 6. accordingly.—. Br. Repleader, pl. 37. cites & C 


5 


2 


: 


L For more of Negative Pregnant in General See Abateme nt, ad 


other proper Tirtes. } 


Negligence. 
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Negligence. 


(A) Advantages hoſt by Negligence. 


I. PON a Rule given in C. B. for a Prohibition, the Party laid 
A- Y his Prohibition and the Ecelgſaſtical Court proceedetl to Sentence. 
Afterwards the Party appealed and the other deliver'd the Prohibition 
2 Terms after, but having ſurceaſed his Time and ſuffered Sentence to 
paſs he was denied to have Benefit of his Prohibition. And a Difference 
taken Where a Prohibition was granted and the Party not ſerving it 
Sentence of Excommunicarion is pronounced in default of anſwer, there 
upon the Matter he may have the Benefit of his Prohibition but not where 
chere is a Sentence definitive. Cro. J. 429. pl. 6. Trin. 15 Jac. B. R. Anon. 


7 , — 3 k \ 
: ET WW} a £4 nnn 3. MAL 


— 


nm ws. +... av. 2 2 8 * "| 1 


— 


(5) Bar of Right, in what Caſes, or ovly a Poſtponin 


t. X Grants 1000 Coard of Wood to B. to be taken at the Elefian of B. 
7 „IH A. or a Stranger cuts any Trees, B. cannot rake them but 
muſt 


ply his Grant out of the Reſidue. 5 Rep. 25. Paſch. 43 Eliz. 
B. R. Sir Tho. Palmer's Caſe. © _ 5 3 

2. A. covenants to ſtand ſeiſed to the Uſe of himſelf for Life, and after It was held 
to the Uſe of his Daughters that ſpall be unmarried at the Time of his Death chat ſhe 


until every one of them ſucceſſpoe all or may have levied 500/. Remainder me 4 pie 


to his Eldeſt Son.—A, had 4 Daughters. The Land was worth 100 J. per NN 
Ann. The Father died 30 


The Son enters. The Eldeſt Daughter en- other Siſters 
ter d 42 Eliz. She ſurpaſs d her Time and could not enter; per Bridgman. mY 2 dong 
Cart. 78. cites Cxo. El. 800. Mich. 42 & 43 Eliz. C. B. Blackborn v. raiſing their 
Laſſalss 18 11 1% tome 0-10 011 | Portions, but 


. 4 $ TT Da 12s is > © 35 1:15 $6 oo Matren Sr by ne had Re- 
medy againſt the Eldeſt son who had received the Profit in Diſturbance of hers Cro. E. 800. S. C 
— F A was her folly to fuffer the Son to continue Poſieffion, Noy. 33 S. % by Name of 
Bradford v. Laſſels ———Deviſe to A. Anil be ſpall or may raiſe ſuch a Sum out of the Profits of the 
Land. If a Stranger eters. after the Deceaſe of the Deviſor,: tho“, rhe Deviſee had 0 Notice of the 
With, yet thy Dino halo N ö r 
Lady Ant ry's Caſe, cites 4 Rep. Sir An rbet's Caſe. o. 556. Roſſe's Caſe. 


3. Deviſe of Lands to Truſtees in Fee to pay Debts and Legacies, and 
_ to have it tor 200 /.-lefs tha 


| " any of the Teſtators Name . would purchaſe, 
, 5 A ad | 
Bill for Pre-emption, but delays bringing it 7ill 25 Nears after Teſtator's 


e. Otie of the Name brings a 
Death. Bill diſmiſs d. Hill. 1685. Vern. R. 362. Huckſtep v. Mathe wes. f 
4 If there be a Decree for an Account to which an Executor is Party, And if ſuch 
and he has a Debt due to him which he does not claim but lies by, and the (ron 
Account 4s taken and perfected, he ſhall not bring a new Bill tor his Debt 4 


- |. | ; A Claim to any 
and put the Eftate to the Expence of a new Suit to obtain a Satis fact ion Real Ettare 


which he might have had in the Courſe of the former Proceedings. Per of his Teſ- 
the Mafter of the Rolls who ſaid, that this is not acting agreeable to Ro el * 
his Truſt, 2 Wms's Rep. 665. Mich. 1734. Cowper v. Earl Cowper. F 


ſecute a Bill 
ſuffers the Proceed . 

brought to make good his Claim, but on the Contrary ſuffers the Proceedings in the Account, ar 
| che Bo of the Lands claimed by bim to be accounted for as Part of his Teſtator's Eftate, he is ſo far 
barred ; But it cannot operate as a Bar to the Realty or as any Extirguiſhment of the Right to the Land. 


Ibid. 677. * 
(C) Relicved 
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48 "TP  Neglig Fence. 


(C) Relieved in Equity. 


I. Jrther Aſſurance was not demanded within the Time, yet Equity or- 
dered to make turther Aſlurance after wards. Toth. 76. eites 1594. 
Kemp v. Palmer. 

2. If a Purc haſor neglefts to inrol his Deed of ' Bargain and Sale being 
his only Aſſurance, and the Bargainor brings 4 + or againft him 
and hath Judgment. The Bargainee may retort to Chancery and there be 
relieved, it nor tor the Land yer for the Money paid. Mich. 23 Jac. 1. 
Chan. R. 10. in the Earl of Brkord 's Caſe, cites Jacques v. Hungley. 
13 June 1599. in Chancery. 

959875 8 3. A Term was veſted in Tru flees, upon Failure of Iſſue Male, to raiſe 
Rog. bs 1500 J. for Daughters. And it was, that the Truitees by, and out of the 
nd the Rents, Iſſues, and Profits of &c. as well by leafing or demifing the ſame 
4 x for 21 Years, or three Lives, or for any Term &c. of Years determinable 
afterwards, on three Lives not exceeding 120 Years, ſhould raiſe and pay for Por- 
Feb. 1723, tions &c 1500 I. but no time limited for Payment, nor any Proviſo for de- 
confirmed in termining the Term on Payment. The I ruſtees died. Then the Father 
3 died, leaving a Daughter, but no Iſſue Male, but had conveyed the Re- 
thought a mainder to H. for Lite, Remainder- to his firſt &c. Sons in 1 ail, and in 
ver hard Default, Remainder to C. tor Lite, and after ro his firſt &c. Sons &c. 
Caſe. Ibid. Remainder over. The Daughter took Letters of Adminiſtration to the ſur- 
8 viving Truſtee, and ſbe and B. mortgaged the Land, which was 160 J. per 
Annum, to J. S. and B. covenanted to pay the Money. B. entered and 
took the Pro ts, and paid the Intereft, but none of the 1500 J. Principal, 
and died without Iſſue. Ld. Macclesfield obſerved, that this was a Pow- 
er to leaſe only for 21 5 or three Lives determinable on any Num- 
ber of Vears not ex 120, and decreed, that (the 1500 I. being to 
be raiſed out of the — Profits as they aroſe) the Receipt of B. was 
the Receipt of the Daughter her ſelf as to thoſe in Remainder, and J. 8. 
ſtanding in her Place, who had the legal Eſtate as Adminiſtrator to the 
ſurviving Truſtee, and was alſo Ceſty ERS Truft, the Profits received by 
B. ſhall go in Satisfaction of ſo much of the 1500 l. and the Reſidue to be 
charged on the Remainder. But decreed further, that what might have 
been raiſed by letting Leaſes according to the Power by tt i ine, A. B. 
had apprehended his Eftate chargeable with the Mone ſo had 
ken the Benefit of making ſuch Leaſes, that they m ft be accounted at by 
ba the Detendanr. Ch. Prec. 583. patch 1722. OY, v. Gt - 
oo * 


[For more of Negli et ce in General See Condition. Grants ar 4 2) 
Portgage, Preſentation, and other e Ii. 
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(A) Of what Conſideration they are in the E ye of 
the Law, and what Actions lie for taking them. 


1. IN Trover for 100 Negroes, and upon Not Guilty pleaded a ſpecial 
Verdict found that the Negroes were In/idels, Subjef#s to an Infidel 
Prince, and uſed to be bought and fold in America as Merchandize by the 
Cuſtom amongſt the Merchants, aud that the Plaintiff had bought them, 
and was in Poſſeſfron f them, and that Defendant took them out of his 
Poſſeſſion. It was argued, that no Property can be in the Perſon of a 
Man whereupon ee 2 and cited Co. Litt. 116. that no 
Property can be in Villains, unleſs Compact or Conqueſt. But the 
Court held, that they being uſually ir and fold among Merchants 
as Merchandize, and being Infidels, a Property may be in them ſuffici- 
ent to maintain the Action; And gave Judgment tor the Plaintiff Niſi 
Cauſa this Term. But at the End of the Term, upon the Prayer of the 
Attorney General to be further heard, Day was given to the next Term. 
2 Lev. 201. Trin. 29 Car. 2. B. R. Butts v. Penny. 
2. In Treſpaſs the Count was, that the Defendant Vi s Armis unum The Jury 
At hiopem (Anglice vocat. a Negro) ip/ius 8 pretii 1601. apud Lon- 2 chat 
don Ec. took and carried away, aud kept the Plaintiff out of Poſſeſſion ot the tan 22 
ſaid Negro from that Time uſque Diem exhibitionis Billæ prædict. per born of Ne- 
quod he loſt the Uſe of his ſaid Negro. Upon Not Guilty the jury forng, gro Parents 
that the Negro had been baptized after the Taking, upon which a Queſtion ns 5 
| e ; ePlaintiff's 
was made, Whether the Baptiſm was a Manumiſſion © As to that the Court plantation 
gave no Opinion; Bur held, That Treſpaſs lies not; becauſe a Negro in Barbadoes 
cannot be demanded as a Chattel, nor can his Price be recovered in Da- as Slaves, 
mages in Action of Treſpaſs, as in Cale of a Chartel ; For he 7s ao ther 5 
than a ſlaviſh Servant, and the Maſter can maintain no other Action of „a, a by 
Treſpais tor taking his Servant, but ſuch only as concludes Per quod Ser- the Deputy 
vitium amiſit, in which the Maſter ſhall recover for the Loſs of his Governor, 
Service, and not forthe Value, or for any Damages done ro the Servant. Council & 


of the ſaid 
Judgment 0 
3. B 


n . nil capiar per Billam. Carth. 396. Hill. 8 W. Idand, That 
R. Chamberlain v. Harvey. "ER | the Negro 
| $1aves there 


ſhall be real Pftates, and deſcend to the Heir &c. as Lands of Inherttance, by which Means the Plain- 
tif's Mother became intitled to the ſaid Negro for her Life, and that her after Husband brought this 

egro into England, here he continued in his Service ſeveral Years till the Death of his Wife, when 
the faid Husband put the Negro out of his Service, who afterwards ſerved ſeveral other Maſters here, 
and at the time of the Treſpaſs ſuppoſed, was in the Service of the Defendant, and had for his Wages 13 
61. a'Year. The Caſe wasargued & adjornatur; But in Hillary Term after Judgment was given that Ii 
the Billabate ;. For the Court held, That Treſpaſs for taking away a Man generally vill not lie, but a | 9 
ſpecial Action of Treſpaſs might be for taking of his Servant Per quod Servitium Amiſit. 5 Mod, 182. | 1 
0 19 1. S. C. Fon 5 | 


3. In Ladebitatus Aſumpſit the Plaintiff declared for 20 J. for a Negro 
fold by the Plaintiff to the Defendant vis. Ia Parochia becte Marie de 
Arcubus in Warda de Cheape, and Verdict for the Plaintiff. And on Mo- 
tion in Arreſt of Judgment Holt Ch. I. held, That as ſoon as a . 
comes into England he becomes Free; One may be a Villein in England, bur 
not a Slave. Per Powel J. The Law took no Notice of a Negro. And 
Holt ſaid, it ſhould have been averred in the Declaration, that the Sale 
was in Virginia, and by the Laws 1 Negroes are ſalcable ; * 

. 7 4 | S 
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Jo Ne Unques Accouple. 
the Laws of England do not extend to Virginia, which being à con- 
quered Country, their Law is what the King pleaſes, and we cannor 
take Notice of it but as ſet forth; And therefore directed, that the 
Plaintiff amend the Declaration, which ſhould be made That the De. 
fendant was indebted to the Plaintiſf for a Negro ſold here at London, but that 
the ſaid Negro at the time of the Sale was in Virginia, and that Negroes by 
the Laws and Statutes there are ſaleable as Chattels. And then the Atror- 
ney General coming in ſaid, that they were Inberitances transferrable by 
Deed and not without. And nothing was done. 2 Salk. 666. Smith y. 
Browne and Cooper. | | | . 
4. Trover lies not for a Negro; For Men may be Owners, and there. 
fore not the Subject of Property; And the Court ſeemed to think, that 
in Treſpaſs Ouare Captivum ſuum cepit, the Plaintiff might give in Evi. 
dence that the Party was his Negro, and he bought him. 2 Salk. 66+, 
Mich. 4 Ann. B. R. Smith v. Gould. | 


For more of Negro See Pomine Replegſando, pl. 5. and other proper 
tles. 


Ne Unques Accouple. 


(A) Good Plea. In what Caſes. 


S. P. Br. Ap- 1. HERE a Feme has a Baron, and takes another Baron, and ſte and 
Pe pt 1. the ſecond Baron brings Ae, or Cui in Vita &c. de jure Uxoris, 
15. by the Ne unques Accouple is no Plea ; for the Action is good by Baron in Poſſ- 
beſt Opinion. Aion. Br. Brief, pl. 91. cites 50 E. 3. 19. 
> A 1 | 
— Sc. where ſhe demands by ber Baron, it is a good Plea. 


S. P. And 2. It is an ill Plea in Debt, becauſe Marriage De Facto is ſufficient to 
whether le- intitle the Plaintiff to this Action, and becauſe it puts it on Trial by Cer- 

f Lis ne tificate which admits a Marriage, but not Secundum Leges Eccleſiæ; 
. s materi- He ſhould have 8 no Marriage in Fad, and that would have been 


al. 2 Salk. tried per Pais. Show. 50. Trin. 1 W. & M. Allen v. Grey. 
637. 8. C. | : ; 
4 S. P. 1 Lev. 41. in Caſe of Baſſet v. Morgan — o in Treſpaſs for taking bis Wife, and was ſo 
- adjudged, and a Reſpondeas Ouſter awarded; Becauſe a Marriage in Fact is ſufficient to maintain this 
Action; But per Holt, a Pleathat they were Not married, or Not Covert in Marriage, would be good. 
Comb. 131. Trin. 1 W. & M. B. R. S. C. | 


3. In Aſſault and Battery brought by Baron and Feme, it was held up- 
on Demurrer to be no good Plea ; For it cannot be tried at. Common 
Law, the Juriſdiftion whereof ought not to be taken away in perſonal 
Actions. Comb. 473. Paſch. 10 W. 3. B. R. Jones & Ux. v. 

4. Cafe by Baron and Feme for a Cauſe ari/ing before Marriage; Defen- 
dant pleads, that the Plaintiffs Nunquam legitimo Matrimonio copular' fu- 
erunt. Plaintiffs replied, that they were married at ſuch a Time and 
Place; The Defendant demurred, and thereupon Judgment was given 
for the Plaintiff, becauſe the Plea was naught ; For in perſonal Ac- 
tions you muſt lay the Matter on the Fact of the Marriage to 
make it triable by the Country, and not upon the Right of the Mar- 

_ riage 


5 


Nient Compriſe, or Not Parcel. 551 


riage as in Appeals and real Actions. 72 Mod. 26. Hill. 11 W. 3. Mitch- 
ell & Ux. v. Garrett. 7 11 W. 3. Mitch 


For more of Ne Unq ues Accouple in General See Dower. Trial (p r 
tot, — (B. A) Pl. 1, z, 3. and other proper Titles. 5 


— 


A) Nient Compriſe, or not Parcel. 


„ - 
{ 1 


= \ 


"on the Thing delired is not contained or comprehended in that Act 
or hereupon the Petition is grounded, For Example, one deſires of 
the Court, to be put in Poſſeſſion ot a Houſe formerly among other Lands 
&c. adjudged unto him. 'The adverſe Party pleads, that his Petition is 
not to be granted, becauſe tho he had a Judgment for certain Lands and 
Houſes, yet the Houſe, into the Poſſeſſion whereof he deſires to be 

ur, is not contained among thoſe for the which he had Judgment. Reg. 

Plac. 94, 95. cap. 2. JJ Trav tg ds Fg oc 
2. In Aſſiſe; if the Plaintiff makes Zitle, in as much as the Land is of Br. Cuſtoms, 
the Fee which is Partible between Males &c. the other fhall not plead pl. 55. cites 
that it is Not partible without ſhewving that it is not Parcel of this Fee ; For * © 
if he confeſſes that it is Parcel of the Fee of E. and that this Fee is de- 

rtible, he ſhall nor ſay that this Land is not departible where the entire 

Fee is departible, but he may ſay that this is not Parcel of this Fee, or may 
eu ſpecial Matter how that thoſe Lands are other than the Groſs is. Br. 
Compriſe, pl. 11. cites 23 Aſſ. 12. WO, 3 

3. In Aſſiſe; The Tenant pleaded a Recovery by himſelf again ft the Plain- Br. Com- 

tiff in a Writ of Entry Sur Diſſei/in of the Manor of H. of which theſe Teme- priſe, pl. 14 
ments are and were Parcel, in which Writ the Plaintiff had the View of e — 
the Manor, and of theſe Tenements then Partel, Judgment it Aſſiſe; the 
Plaintiff ſaid that theſe Tenements are not, nor ever were Parcel of the Manor 
in the Poſſeſſion of the Tenant, Priſt; Fer Filth, you ſhall anſwer to the 
putting in View. Per Thorp, where I plead in Bar againſt you by Fine, 
there it is a good Plea, that Nient Compriſe; and where Fudgment is plead- 
ed, v12. a Recovery, there it is a good Plea that Nient Compriſe, or Not 
Parcel. But where J allege a Recovery in which the View was made, there 
Nient Compriſe is no Plea, nor to ſay Not Parcel without anſwering to 
tke View; and therefore Ludd ſeeing the Opinion of the Court ſaid, That 
the Tenements are not, nor ever were Parcel of the Manor, nor ever 
put in View as Parcel of tne Manor, Priſt; and the others econtra. Br. 

Barre, pl. 66. cites 29 Aſſ. 20. | 
4 In Aſſiſe; The Tenant ſaid that the Plaintiff has Writ of Entry in the 

Poſt of the ſame Land pending againſt him, in which he has had the View, 
Judgment of this Writ of a more baſe Nature; the Plaintiff ſaid, that the 
Tenements now put in View are not Parcel of the Tenements put in View in the 
firſt Writ, Priſt by the Aſſiſe, and the other ſaid, that they are Parcel of 
the Tenements demanded Ly the firſt Writ, Priſt by the Aſſiſe. Per Thorp, 
this is a good Anſwer, and the Aſſiſe awarded upon this Point; but by 
him, it had been greater Advantage for the Tenant to have ſaid, Parcel of 
the Tenements put in View; For then the Aſſiſe had nor been taken till 
Proceſs had been made againtt the firſt Veiors. Br. Compriſe, pl. 13. ci.es 
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I. N25 Compriſe is an Exception taken to a Petition as unjuſt, becauſe 
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5. In 
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SP Br. 5. In Aſſiſe the Tenant pleated Recovery againſt the ſame Plaintiff of the 
I ſame Tenements in another Vill, and the ſame Ny Put in View, 41 the 
Al. 19. Plaintiff ſaid, Not put in View, and ſo Nient riſe: and it was tried b 
S. P Br. Re- the firſt Jurors, and yet it was returned before in ſuch Aſſiſe, that the firit 
cord, pl. 14. Jurors were dead, and before the ſame - Juſtices. Quod Nota. Br. Com- 
* 44 E 3 priſe, pl. 4. cites * 45 E. 3. | | 

* Quere if th's is not miſcited, and perhaps ſhould be 44 E. 3. 45. 


Ia Aſſiſe of 6. In Aſhſe of three Acres of Land Perle L Recovery againſt the An- 
N ee ceſtor of the Plaintiff by Formedon of the Manor of D. who had the View, 
pleaded Reco. and this Land put in View as Parte 1 Judgment if Aſſiſe. Cherle fad 
very of 12 Not Parcel, Priſt by the Aſſiſe. Perſay laid, you ſhall ſay Not put in View 
Acres by For- as Parcel, or Nient Compriſe; Et adjornatur. Br. Compriſe, pl. 16. cites 
r 
cvbieh the 1 
Land in Plaint is Parcel, againſt a Stranger, and the Title of the Plaintiff Meſne between the bringing of the 
Formedon and the Jude ment in #. The Plaintiff reply'd, that the now in Plaint is Not Farce F the 
Land recovered by the Frmedon. Per Huſſey, if the Recovery was of a Manor, then Not N a 
ood Plea, but one Acre cannot be Parcel of another Acre, and therefore ſhall a, That the put 
in View was Not Comprifed in the Recovety of the Formedon, and then a good Plea; and ſo there is a 
Difference; by which the Plaintiff pleaded that Nient Compriſe, Priſt; and the others e contta. Br. 
Compriſe, pl. 33. cites 1 E. 3. 8. 1 | 38 


7. You cannot have a Nient Compriſe againſt an expreſs Thing; per Coke 
Ch. J. 2 Buls. 3 19. in the Caſe of Milſon v. Welch, cices 48 E. 3. 11. 
8. When a Recovery is pleaded of 4 Acres, of which the Acre in Diſpute 
is Parcel, the Defendant ſhall not ſay Not Compriſed, but thall ſay Vet Parcel; 
r Cur. By which he ſaid chat it was Not Parcel, and ſo Not Compriſed, and ill; 
or by the Nient Compriſe the Matter of Not Parcel before is waived, 
Quod Nota, per Cur. By which he ſaid, that Not Parcel at the Time of the 
Recovery, and Dubitatur if he ſhall ſay, Net Parcel at the Time 9 che Re- 
covery of the Formedon, or at the Time of the Scire Facias of the Execurion 
ſued thereupon. Quære. Br. Compriſe &c. pl. 22. cites 2 E. 4. 18. 

9. Entry in the Quibus; per Danby where Recovery is pleades, it is a 
good Avoidance to ſay that Nient Compriſe, but in Recovery per Viſam Fu- 
ratorum or of the Party a Man /hall ſay Net put in View and ſo Nient Com- 

priſe; but in the Caſe of Kniveton 3 H. 6. 15. where Recovery of @ Manor 
was pleaded, of which the Land after in Variance was Parcel, the wt 
was compell'd to take Iſſue, Parcel or not Parcel, And T. 48 
„S. P. Br. 3.11. in * Avowry for Rent Charge granited by Fine out of the Land, of which 
Compriſe, the Place &c. is Parcel, the Iſſue was Net Parcel of the Land charg . 
1 U. 6 5 E. 3. Nuper Obiit of Tenements in Dale, the Tenant pleaded Fine tevie. 
tie Anceſtor of the ſaid Tenements in S. and that D. is a Hamlet of S. 'The 
Plaintiff” ſaid that D. is a Vill by it ſelf, and the Iſſue taken, and yet this 
amounts only to Nient Compriſe. Br. Compriſe, pl. 24. cites 9 E. 4. 17. 


For more of Nient Dedire See Fines (L. b. 2) Manor. Reverſi 
(U) Trial (N. 2) (F. a) and other proper Titles. 5 
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Nient Dedire. 


(A) Yhat amounts to it. And in what Caſes Nient De- 
dire amounts to a Confeſſion: Kd i 
Br. Eſtoppel, 1. IN Aſſiſe if the Deed of the Anceftor of the Plaintiff whoſe Heir 8c. 


pl. 12. cites with Warranty is pleaded in Bar, and the Plaintiff ſays that be Him- 


in Baftard, by this the Deed ſhall nor be intended Nient Dedire 
3 


Nient Dedire. 863 
But Brooke ſays, the better Pleading is to take it by Proteſtfation; Br. Con- 
feſſion, pl. 24. cites 11 Aff. 2 | WER OR 
12 . Treſpaſs of taking his Horſi brought by H. S. The Defendant ſaid, that 
he himſelf was thereof poſſeſſed ut de Proprio, till one H. H. of D. took it and 
gave it to the Plaintiff, and the Defendant retook it; the Plaintiff ſaid, that 
H. S. in the Bar and H. S. the * Plaintiff are one and the ſame Perſon, and * All the 
not divers, and to the Plea [ of ] the Defendant demurred. Rogers ſaid, by this Editions of 
Replication the Plainriff has not deny'd hut that he took the Goods of Brook are 
the Defendant, becauſe he favs that he is the ſame Perſon. But per Lit- ee 4a} 
tleton J. it is not ſo ; For a Thing ſhall not be held Nient Dediſt where à be(Plaintitf) 
Man does nit give anſwer to it; and here he need not give Anſwer to it; and ſo is the 
For when he ſays, that the one and the other are the fame Perſons, this Y<*r-Book. 
deſtroys the Bar when the Defendant does not deny it but joins to the 
Pemurrer ; and this makes the Plea no Plea, and to amount to Not Guilty, 
and fo it is no Bar; by which the Plaintiff recovered ; Quod Nota. Er. 
Con en, pl. 3 eite 13 . | 

3. In 2 the Plaintiff counted upon a Tenure, and that he diſtrained, 

and the Deſendant made Reſcous, and the Defendant pleaded Not Guilty, 
where the Truth was, that there was no Tenure, but the Defendant was Te- 
aant at Will rendring 10 8. per Ann. the Plaintiff diſtrained and he made 
Reſcous ; and per Fineux, this Plea of Not Guilty is no Confeſſion of the 
Tenure or Nient Dedire ; but if he had pleaded Riens Arrear, this had been 
a Nient Deaire of the Tenure, Contra of the Not Guilty; becauſe Nega- 
tiva Nihil Implicat, but Contra of Riens Arrear ; For this is a Negative 
which includes in it an Affirmative. Br. Confeſſion, pl. 3 1. cites 9 H. J. 3. 

4. In Treſpaſs it was agreed, that it the Detendant ju/tify the taking of 
the Goods by Licence of the Plaintiff to retain it as Pledge till 10 l. Debt be 
paid to him, and the Plaintiff demurs generally, by this he conteſſes the 
Debt of 10 J. to the Defendant; Contra it ſeems if he had ſaid Proteſtando 
that he did not owe the 107.. and Pro Placito demurred. Br. Confeſſion, 
pl. 61. cites 5 H. J. f. elt „ 
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(B) The Difference between Nient Dedire and Conſeſſion. 


1.20 HERE the Tenant in any Action alleges Nonage in one within Br. Age, pl. 
At, or wuches one," and ſuys that he 1s within Age, or prays: 36. cites S. C. 


e NCTE 5: 
3 Per ane, there is a great Diverſity between Confeſſion and Nient 


the other, and this Nient Dedire ſhall not abate the Writ, Contra of his Con- 


feſſion, if he had confeſſed that the other had nothing. Br. Confeſſion, pl. 
| | Gin 30% 1: 950 Fd 


. ee egatd 0 fp 
3. Nient Dedire'is wot ſo frong us Confeſfon. Br. Confeſſion, pl. 37. 3 
n A don an * 


ration of 101. the Deſendant confeſſed all ezcept 405 of abich he ſbeæud Aequittance, and the Plaintiff pray d 
7 and ſaid — to 7 hg ene and well K F or £ r tot. Cur, if he had cor feſſed p ? Ac- 

quittance the Writ had been abated ;” For it is il}, in Parcel, which goes to all 14 C. nfeſſon, Contra 

elſewhere upon Verdict Quod Debet 87. and to the 400. Non Debet by which: he recovered 8 J. and 

by his Nient Dedire was barr'd of the reſt, amerc'd, Br. Confeſſion, pl. 37. cites 3 H. 6. 48. — 

Ibid. pl. 63. Cites 8. C., 2 ; 4 IA 0 p) V. N $74 1 naw mit, 3-516) $4 46-2088 
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4. Debt of 201. the Detendant pleaded Bar to 101. and to the reft ſaid 
not hing; by which the Plaintiff recovered the 101. immediately, and Dam- 
ages and Cofts remained till the Bar be tryd; and ſo Note Recovery upon 
Nient Dedire. Br, Confeſſion, pl. 20. cites 22 H. 6. 47. 


(C) Aided by it, Who? Strangers, 


As in Writ x, IENT Dedire againſt the one ſhall ſerve the other in ſeveral Actions; 
2 = N by Award. Br. Confeſſion, pl. 11. 
the one reverſed the Out lacvry in the Aſſiſe by Writ of Error, and the Plaintiff «vas warned and appeared, 
and could not deny the Error, by which the Outlawry was reverſed againſt him inaſmuch as the Diſſeiſin wu 
found ewvith Force, and the Defendant outlaw'd by Error &c. and in another Writ of Error by the other 
the ſame Error, he bad the Outlacvury reverſed without Warning the Plaintiff in the Aſſſe, by Reafon of bis 
Nient Dedire againft the firſt ; For it was upon one and the ſame Diſſeiſin; Quod Nota, quia Mirum! Br. 
Confeſſion, pl. 11. cites 7 H. 4. 39. «) "991 


For more of Nient Dedire in General See E 
proper Titles. 
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Night. 


_ 1 
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(A) What may be done in the Night. 


Tbid. cites 1. EBT upon 
gn as it be made before the gth Day of October &c. and it was 
S P. be. made the $th Day of October at 10 of the Clock in the Night; and 
tween ruled good; For dies Naturalis comprehends the Day and Night. Cro. E. 
Samms t 43. in Caſe of Green v. Ardene, cites it to be fo adjudged between 


ho EO F ranklin and Davies, Intratur Mich. 12 & 13 Eliz. Rot. 1330. B. R. 


becauſe the Condition was, Ready to be delivered to the Parties requiring the ſame ; and it was not a 
ſeaſonable Time to require it in the Night ——S. P. Cro, E 676. Trin. 41 Eliz. Withers v. Drew. 
iI did. cites 33 Eliz. Sparrow's Cale acc. 5 


2. If in a Præcipe quod Reddat the Sheriff ſummon d the Defendant 
upon the Land in the Night Time; ſuch Summons is N void; per 
* Le. 55— So in a Formedon in Remainder. Cro. E. 42. Green 
v. Ardene. f 

3. Livery made in the 5 by Virtue of a Letter of Attorney to de- 
liver Seiſin was ſaid per Fleetwood to have been adjudged good. Cro. 
E. 43. Mich. 2) & 28 Eliz. B. R. in Caſe of Green v. Ardene. | 

4. Things done in the Night, where the perſonal Attendance of another 
is not requiſite, are good. Cro. E. 616. Trin. 41 Eliz. B. R. in Caſe of Wi- 


thers v. Drew. 
F. Neither upon a Cap. Excom. nor for any other Cauſe, unleſs. for 
Treaſon or Felony, is it lawful for any to break an Houſe in the Night. 
Cro. E. 741. Hill. 42 Eliz. C. B. Smith v. Smith. 

For more of Night See Diſtteſs (O) and other proper Titles. 


n Night- 


an Obligation conditioned to ſtand to an Award, ſo 
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(A) Night-walkers. 
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1. 13 E. 1. Stat. 2. cap. 4. L Nass, that if any Stranger paſs by, the Serjeam 
S. 6. Statute of Winton. L Watch, be ſhall be arreſted until Morning; Hawkins 
and if no Suſpicion be found, he ſhall go quit. ſays, It is 
* age” 3; a. i ; beld by 
S. J. And if they find Cauſe of Suſpicion, they ſhall forthwith deliver ſome, that 
him to the Sheriff, and the Sheriff may receive him without Damage, and this Sta- 


ſhall keep him ſafely, until he be acquitted in due manner. rute vas 
$.8. And if they will not obey the Arreft; they ſhall levy Hue and Cry upon 72x in f 


them, __ as keep the Town ſhall follow with Hue and Cry with all the the Common 
Town, and the Towns near, and ſo Hue and Cry ſhall be made from Town to Law, and 
Town, until they be taten and delivered to the Sheriff as before is ſaid ; And _ 705 — 

A ws (ag # er/on 
for the Arreſtments of ſuch Strangers, none ſhall be puntſbed. may lewfil- 

3 CTR EX ly arreſt a 

ſuſpicious Night-walker, and detain him till he make it appear, that he isa Perſon of good 1 2 
Hawk. Pl. C. 77. cap. 12. S. 20.— 80. cap. 13. S. 6. S. P. —Br. Treſpaſs, pl. 268. S. P. cites 4 H. 7. 
I, 2, And if a Watchman be killed in ſtay ing Night-walkers, it is Murder. Cro. L 280. Paſch. 9 
Jac. B. R. in Mackaley's Caſe. 


2. 5 E. 3. cap. 14. S. 1. Item, whereas in the Statute made at Mincheſter, 
in the time of King Edward, Grandfather to the King that now is; it is con- 
tained, That if any Stranger paſs by the Country in the Night, of whom any 
have Suſpicion, he ſhall preſently be arrefled and delivered to the Sheriff, and 
remain in Ward till he be duly delivered. g "I'M . 

S. 2. And becauſe there has been divers Manſlaughters, Felonies, aud Rub- 
beries done in times paſt Ly People that be called Roberdeſmen, Waſters, and 
Drawtatches 2 + | 

S. 3. It is accorded, That if an Man have any evil Suſpicion of ſuch, be 
11 by Bert or by Night, they ſhall be incontinently arreſted by the Conſtables of 

F. 4. And if they be arreſted within Franchiſes,t all be delivered to the 
Bailiff of 74 Franchiſe mh if in G 2 22 be delivered to the 
Sheriffs, and kept in Priſon till the coming 1uwn of the Fuſtices deſigned to de- 
liver the Ga 190909 1 nf DIORt WHT (A 

S. F. And in the mean time the Sheriffs or Bailiffs of the Franchiſes ſhall 
enquire of ſuch Arreſts, and at the coming of the Juſtices return their En- 
quefts before them with that which they have found, and the Cauſe of the 
Takings with the Bodies, and the Fuſtices ſhall proceed to the Deliverance of 
ſuch Perſe r og 
S. 6. "An in Caſe thar the Sheriffs'or- Bailiff s'of the Franc hiſes Hat not 
inquired 2 Arreſts, they ſnall be amerced, aud nevertheleſs th Fuſtices 


1 15 Enquiry, p ani farther . procees to the Deliverante, as before is 


3: In Treſpaſs of Aﬀiult, Battery, and Imptiſonment; the Defendant juſe Hawk. Pl. 
tify'd e for arreſting — in a ſuſpicious Houſe vit h a Noman N il . , 1 
ame, to make Hi nn Surety of his good Behaviour; and a good Plea 
by all the Juſtices, and ſo of Nightwalkers, and may make his Neigh- 
bours aid him to do it. Per Cur: Br. Treipdts, pl. 432. cites 13 H. J. 10. 
4. Such as ago abroad in rhe Night, and flee p in the Day, are ſaid to 
be :ndiff able in tb Sheriff's Torn. 2 Hawk. Pl. C. 67. cap. 10, S. 59 


For more of Night-walkers See Ggod Behaviour, and ocder propet 
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Fc ane, en the Defendant appears, and the Plaintiff declares; For the Detendant 


(A). Nil dicit. 


nn 


3 
7 . LU «4 4 a . 0 
— * — s * _ 2 . . * 1 


I. IL Dicit is a Failing to put in an Anſwer to the Plea of the Plain. 

if in an Action by the Day a/igned ;. And Judgment ſhall paſs 
againſt him that fails, becauſe he ſays nothing ro the contrary ; And this 
is always peremptory and Bar to the Action for ever. Reg. Plac. 138, , 


2 139. cap 4. * 1 60t''1 15 of 
Br.Confeſhon 2. The Plaintiff cannot condemn the Defendant by a Nil Dicit, unleſs 


H6.3;S. -: $4 ; 
C.—Br. is not bound to anſwer but where the Plaintiff declares, which cannot be 


Default, pl. without Appearance; For the Anſwer ſhall be made to the Declaration; 
36. cites 8. C. Quod Nota. Br. Confeſſion, pl. 16. cites 8 H. 6, 7. 8 

Br. Confeſſi- 3. And where the Defendant appears, and thereupon diſavows his Attor- 
on, pl. 64. ney or Bailiff, as in Afſe, and ſays that he will not appear to the Action, 


Wi 22 there he cannot be condemned by Nil Dicit. Quod Nota. Ibid. 


Br. Default, | 
pl. 36. cites. S. C. 


4. The Court will act reverſe a Fudgment which is given upon a_Nil Di- 
cit, and by the Rules of Court. But by the Conſent of the Plaintiff and 
Defendant, the Court will grant a Repleader in the Caſe. Reg. Plac. 139. 
cap. | THAL 
"x a Nil Dicit Judgment is to be given Inftanter. 11 Mod. 2. Paſch. 
1 Ann. B. R. Anon. YE, 


For more of Nil Dicit See Amendment, Error, Judgment; (B.a) and 
N other proper Titles. 955 \ 22 


”; 
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(A) Nil Habuit in Tenementis. 


Br. Plead- 1. Ebt upon aLeaſe forYears,theDefendant ſaid, that the Plaintiſf not hi 

. 4 had in the Land at the time of the Demiſe &c. and the Plaintiſ 

GE Hleath's Said, that N. Z. was ſeiſed in Fee, and infeoffed two in Fee to the Uſe of the 

Max.9;. Plaintiff who were ſeiſed accordingly, fo ſeiſed the Plaintiff” made the 

chap. 5.cites Leaſe, Es de hoc ponit ſe ſuper Patriam ; Quod vide the Iſſue where the 

S.C. * Plea of the Defendant is in the Negative. Br. Iflues joines, pl. 89. cites 
: * ants a Leaſe for Years to B. and then by Indenture grants a ſe- 
cond Leaſe to begin preſently during the firſt Leaſe. A. brings Waff againit 
ſecond Leſſee, and counted of a Leaſe made for Years, without ſpeaking of 
the Indenture. The Court thought it would be dangerous to plead No 
Waſt. Then it was de „if Defendant plead that the Plaintiff 
had nothing Tempore Dimiſſionis, whereof he had counted, if the Plain- 
tiff might the Defendant by the Indenture, tho he had not counted 
upon ir, and it ſuch Replication be not a Departure; And Periam ]. * 


: . 
8 | * * b p 25 


1 


—— —— 


Nil habuit in Tenementis. 


557 


8 


Leonard Cuſtos Brevium, thought not; For it is not contrary to the De- 


n.. 


claration, but does rather inforce it. Le. 156. pl. 220. Mich. 31 Eliz. in 


C. B. Anon. 


3. Error of a Judgment in the Common Bench, where G. brought an S C vel. 


Action of Debt for Rent reſerved upon a = for Years made by him{zlf; 


The Defendant pleaded, That the Plaintiff 


rædict. tempore Dimiſſionis predict. The Plaintiff ſays, Quod habuit in 


5 227. adjudg- 
thil habuir in 'Tenementis ed; and 


ſays, That 
the Leaſe 


Tenementis pradict. And thereupon being at Iſſue, and found for the Plain- was not by 


tate to demiſe ; wherefore the Judgment was affirmed. Cro. J. 312. Mich. 
10 Jac. B. R. Gyll V. Glaſs: | | | 


dant might have demurred. N 


fendant, whilſt the was ſole, to the Wife of the Plaintiff, whereby the 
reciting that ſhe was ſeiſed in Fee of certain Lands, in Conſideration o 


wood. All. 79. Trin. 23 Car. Newron & Ux. v. Weekes & Ux. 


2 


tiſt, and Judgment for him, it was now aſſigned for Error, that this Re- Indenture. 
plication was not good ; For he ought to have ee to the Court, what — 2 Buls. 
Eftate he had tempore Dimiſſionis, Jo as the Court might adjudge, thar 

he had good Authority to demiſe ;. And the replying generally, ©rod ha- its being an 
buit E3c. is not good, nor is any Iſſue, and therefore the Judgment erro- Action of 
neous ;: And all the Court held, that the Replication was not good, and 
that the Defendant might well have demurred for that Cauſe. But the Were report: 


4t. S. C. but 
inſtead of 


Debt, it is 


ed as an Ac- 


Deſendant having joined Iſſue, and the Verdict finding for the Plaintiff, ir tion of Co- 
is now an Iſiie; And the Verdict has made the Replication good; For the venant by 
Court is now aſcertained that the Plaintiff had good Authority and Eſ- 


the Leſſee 
for not mak 
ing a Leaſe, 
ſettivg forth 
that the De- 


fendant the Leſſor Nihil habuit whereof to make a Leaſe according to his Covenant, to which the 
Defendant pleaded, Quod habuit unde; And the Jury found Quod habuit unde, and what Eſtate he had 
therein, and ſo Judgment for the Plaintiff , And Error aſſigned that no good Iſſue was joined the Plea 
being bad; and fo the Iſſue bad too; But the whole Court held it made good by the Verdict, and aſfirm- 
ed the Judgment. enk. 340. pl. 97. S. C. according to Croke and Yelverton, and ſays, that the Defen- 


4 In an Action of Covenant apon an Indenture made by the Wiſe De- 8. C. cited 


by Ventris 


J. 2 Vent. 
69.—— 8 


a Marriage to be had between the Plaintiff and her Son, did grant to the in Debt for 
Plaintiff a Reut-charge cut of thoſe Lands to have after the Death of her Rent reſerv- 
Son, and covenanted to pay it &c. The Defendant pleaded that ſhe had ed =— 
nothing in the Land at the Time of the Grant, but that a Stranger was 8, 
ſeiſed of it. And upon Demurrer it was adjudged tor the Plaincitt, both Defendant 
becauſe the Defendant is e/fopped by the Deed, and that the Covenant ex- 2 Nil 
tends to it aud is as an Annuity; AblqueArgumento ad Motionem Mri. Preſt- 


Leaſe by Tu- 
denture ; the 


abuir &c. 
tempore &c. 
The Plain- 
tiff demurred 


generally; And i e upon the firſt Argument was given for the Plaintiff, per tot, Cur. For this is 
the Eſto 


no Plea againſt 


5. Aſfumi/it, and declared chat in Conſideration chat the Plaintiff and 


M. their Eſtate in certain Lands in H. which were the ſaid M's by ſuch 
ways as the ſaid C. ſhould e eee to pay to them 501. And where- 
as the Plaintiffs at the Defendant's R 


* 


pay to them another 5ol. and ſaid that they have been always ready to 


* 


T7 SSS T 


tiffs demurred ; and thereupon the Plaintiffs entered a Nolle Proſequi up- 
on the ſecond Promiſe, and had Judgment upon the firſt; upon which Error 
was brought and aſſigned, that here was no Conſideration, the Plaintiffs 
not having any Eſtate as is confeſſed by the Demurrer; but by all the 
Court, it is good; For the Bargain —_ fuch tate as they had, and 


CTY. +" 


Rent and Covenant to pay it, and aſſigned the Breach in Non- payment, the 
7 C Defendant 


Eftare; and they affirmed the Judgment. 2 Lev. 33. Hill. 23 & 24 Car. 


ppel by Indenture. 3 Lev. 1 46. Mich. 35 Car. 2. in C. B. Heath v. Vermuden. 


his Wite at the Defendant's requeſt would convey to C. Colin and Heir of 


9 


equeſt Hau promiſed to convey the ſaid 
Tenements to the ſaid C. by ſuch ways as he ſhould appoint, he promiſed to 


convey; but C. never requeſted. The Defendant pleaded, that at the Time 
the Plaintiffs, nor any of them, hiad any Eſtate in the Lands; the Plain- 
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= — ———Defendant prot eſt ando, that he did not Enter nor 2 as the Plaintiff 
ſuppoſed, pro Placito dicit, that the Plaintiff Nil habuit in Tenementis; 

the Plaintiff replied, that he bonum habuit Titulum unde potuit dimittere; 

BY the Defendant demurred generally, and the Court on the firſt Argument 
| held the Replication ill, ar petoing what Title he had, according to the 
Caſe of Cro. J. 3 12. ¶ſupra] and this not withſtanding that ir was not by 
Indenture, and tho? it was objected that that Caſe was in Debt for the 
Rent, bur this Caſe is a Covenant collateral to the Reſervation of the Rent, 
whereas in Gill and Glaſg 8, Caſe it there was no Leaſe,there could be no 
Reſervation; but that collateral Covenant to pay may be where no Leaſe 
is; but per Cur. it is all one; For if there be not any Rent, there cannot 
be any Covenant for Payment of the Rent, but one depends upon the other, 
a 7 and 10 it was 'femembred to have been . de Mich. 13 Car. 2. B. R. 
* 1 Lev. 45. in the Caſe of *Caponhurſt v. Caponhurſt; whereupon the Plaintiff per- 
a cCeieiving the Opinion of the Court to be againſt him, prayed leave to diſ- 
| continue in Order to bring a new Action, and it was granted. 3 Levy, 

193. Mich! 36 Car. 2. Aylet v. Williams. WR YET £08 

J. In Covenant the Plaintiff declared of an Agreement for a ag for 99 
'ears of a Meſuage &c. under a certain Rent, and fuch uſual Covenants 
as in all Demiſes granted by the Truſtees of the Earl of Rocheſter were 
uſed ; Omnium quorum Conſideratione the Defendant agreed. to pay the Plain- 
tiff 180 J. at Michaelmas tollowing, and tho' the Plaintiff had pertormed 
all of his Part the Defendant bad not paid the Money &c. The Defendant 
pleaded that the Plaintiff had nothing in the Premiſſes at the Time; Plain- 
tiff demurred, and Judgment was given by the whole Court for the Plain- 
tiff; For tho? it may be pleaded in Action of Debt for Rent, yet it cannot 
be pleaded in Covenant for a Sum in Groſs ; beſides the Agreement does not 
neceſſarily import that the Leaſe ſhould be made by the Plaintiff; it may 
be underſtood to be agreed that he ſhould procure a Leaſe for the Defendant. 
2 Vent. 99. Mich. x W. & M. in C. B. Clarke v. Peppin. ann 


For more of Nil Habuit in Tenementis See 


f : Trial, Fine, and other 
proper Titles. . aye the 
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(A) Nobility. 
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1. IN the Saxon Times the Earls of Counties being Officiary were eletFed 
1 the Freebolders in their Folkmotes, and were removeable forMale- 
. Adminiſtration. 2 Salk. 509. in Marg. cites L. L. Edw. c. 35. L. L. 
. Edgari. c. 5. L. L. Canuti. c. 17. and Saxon Chron. Sub. Anno. 105. 
id | 2. Before the Time of 11th. Edw. 3. there were but two Titles of No- 
þ biliry, viz. Earls and Barons; Barons were Originally created by Tenure, 
4 | afterwards by Writ, and laft of all by Patent, viz. about the 11 R. 2. As 
| to Earls, they were firſt created by Letters Patents; and an Earldom con- 
ified in Office tor the Defence of the Kingdom. See Brat. lib. x. c, 8. 
+ Comites had their Names not from Counties but a Comitando Regem. 9 
2 2 Brownl. . 49. it may be intailed as any Office 'may within Weſtm. 2,—And 
HE Earldoms conſiſt of Rent and Poſſeſſions, which were antiently great. See 
| Mag. Chart. the Reliefis oe b per Holt Ch. J. 2 Salk. 39. Trin. 6 W. 
& . B. R. King 2 v. ollys. | 1 0 . * * 94 2 | 
S. P. But 3. At the Time of ng Magna Charta 9 H. 3. there was no Duke, 
that Aubrey Afargueſs, or Viſcount in. En 128 for if there had been, they had (no 


de Vere was 


| rg : . 4 | Fg OW ot Ay" N 
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the r was Edward the * Black Prince, in 11 E. 3. Robert de Vere quit in 11 
Earl of Oxford, was in the 8 Near of R. 2. created Marqueſs of Dublin K 2. And 
in Ireland, and was roo Pf Margueſs that any of our Kings created; the chat none of 
firſt Viſcount that I find of Record, and that fare in Parliament by that 2 4” wut 
Name, was Fohn Beaumont, who in the 18 7ear of H. 6. was created V if- an Ea i 
count Beaumont. 2 Inſt. 5. Degree, but 


a : =» | only in pre- 

ra and in old Time none were Earls but only thoſe that were of the Blood Royal, — 1 

are called Conſanguinei Regis; and at their Creation the King gives them a Robe and a Cap, which ſignifies 

Counſel, and a Coroner which ſignifies the Greatneſs of the Blood and Honour, andalfo Sword, ut ſit in 
trumgne tempus [paratug,] as we for Peace as War; per Coke Ch. J. 2 Brownl 339. Paſe 

$ Jac. C. B. in the Erl of Rutland's Caſe. ene J | Wo al 339. Paſch, 


4: Per Coke Ch. J. the Dignities before the Con 


C queft were not Patrimonial 
to deſcend, which Dodderidge the King's Serjeant affirmed, and he fai 
he had ſeen Charters before the Coal with the Addirions of Dukes and 
Earls. Noy. 147. in Caſe of Andrewes v. Webb. 4 

5. If the King give Land to one and his Heirs Tenend de Rege per 
ſervitium Baroniæ, he is no Lord of Parliament until he be called by Writ 
to the Parliament. Theſe which are Earls and Barons have Offices and Dus 
ties annexed to their Dignities of great Truſt and Confidence, fot two 
Purpoſes, 1. Ad conſulendum tempore pacis. 2. Ad defendendum Regem 
& patriam tempore belli; and prudent Antiquity hath given unto them 
two En/igns, to reſemble and to put them in Mind of their Duties; For 
firſt they have an honourable and long Robe ſcarlet, reſembling, Council, 
in 5 whereof they are accounted in Law, De magno 5 Regi 
2. They are girt with a Sword, that they ſhould ever be ready to 7 
their King and Country; and it is to be obſerved, that in ancient. Records 
the Baropy (under one. word) included all the Nobility of England, becauſe 
regularly all Noblemen were Barons, tho* they had a higher Dignity ; 
and therefore of the Charter of King E. 1. the Concluſion is, Teſtibus 
Archiepiſcopis, Epiſcopis, Baronibus,. &c. ſo placed, in reſpect chat 
Barons included the whole Nobility; and the Great Council of the No- 
bility, when there were beſides Earls and Barons, Dukes and Marqueſſes, 
bay all comprehended under the Name De la Council de Baronage. 2 

nſt. 5. 6. | 

6. A. the Grandfather was calledito Parliament hy Writ 3. H. 8: A: died 
and then B. his Sn was ſummoned to Parliament ſeveral Times by Wrir, 
and after was diſabled by AF of Parliament to claim any Dignity &c. by 
Deſcent, Remainder, orotherwiſe; B. died leaving C. his Son; C- was 
afterwards- called to Parliament by "gh Elizabeth by Writ,- and ſat as 
youngeſt Lord and died, leaving D. his Son; Upon a Petition by PD. to be 
reſtored to the Seat of A. his Great Grandfather ; it was reſolved by the 

uſtices, upon a Reference to them by the Committees, 1ſt. That this 

ing only a perſonal and temporary Diſability, and not an Abſolnte and Per- 
petual one, it being without any Attainder, he may claim as Heir to ſuch 
diſabled Anceſtor, ot to any Anceſtors Paramoumt him. ad. That the 
Acceptance of a new Creation by C. cannot hurt D. becauſe C, was diſabled 
at the Time, and in truth was no Lord, bur an Eſquire: only; ſo that the 
Old and New Dignity deſcending together, the Old ſpall be preferred. Theſe 
Reſolutions were approved by the Lords in Parliament, and confirmed 
by rhe Queen, — thereupon D. was accordingly conducted to his ſaid 
Sar. 11 Rep, 3. Aung. 39 Eliz. Lord Delaware CGM. 


For more of Nobility See Peer, and other proper Titles. 5 og | 8 l 
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And in Af.) 


e (Heirs and Aſſigns) are Surpluſage and ſo void 


Gobd. 434: 


reſolved. 6. 18. b. 


: « RK 


Nonſenſe. 


3. 3 


„ — 


(A) The Effect er 


figning the 1. T And my Wife now have Heirs and Aſigus by theſe Preſents by the Will 
Breach the 3 aforeſaid do own full Power, good Right — wild K to 


infenfible fell &c. This is a 5 Covenant to charge the Defendant; the Words 


| and for the Words (ao 
held well. own) a Man may be Owner of a Power as well as Owner of Land, ad- 
Cro. J. 358. judged. Roll. Rep. 84. Mich. 12 Jac. B. R. Goodman v. Knight. 


S. C. Mo. 2. If the Rent be behind it ſhall be af for him to reſtrain and not 
848. S. C. being ſufficient the Ground to re-enter into the ſaid Demiſes, and the ſame to 
have again in his former Eſtate; tis no good Condition. Roll. R. 36). 
Paſch. 14 Jac. B. R. Moody v. Garnon. air PER 

3. Where a Matter fer forth is grammatically Right but abſurd in the 
Senſe, and Unintelligible, we cannot reject ſome Words to make Senſe of 
the Reſt, bur muſt rake them as they are; For there is nothing fo Abſurd 
and Nonſenſical, but what by 1 and omitting may be made Senſe; 
but where a Matter is Nonſenſe by being Contrad ictory and Repugnant to 
ſome what Precedent, there the precedent Matter which is Senſe not 
be defeated by the Repugnancy which follows, bur that which is Con- 
tradictory ſhall be rejected; as in Ejectment where the Declaration is of a 
Demiſe the 2d. of January, and that the Defendant Poſtea, Scilicet the 1. 
of January, ejected him; here the Scilicet may be rejected as being ex- 
pre wy contrary to the Poſtea, and the precedent Matter; per Holt Ch. J. 
x Salk. 324. Trin. 2 Anne. B. R. Wyat v. Aland. But per Powel |. 
Words unneceſſary might in Conſtruction be omitted or rejected, tho they 
are not Repugnant or Contradictory, but in cæteris Omnibus agreed wit 
the Ch. J. Ibid. e 


For more of Nonſenſe See Blunders, Miſtake of Words, Obligati 
ons, and other proper Titles. 


S P. 


2 — 4 
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Nonſuit. 


(A) In what Actions it may be [and in what Caſes.] 
Ses. 1. A Wanbenonſuitedina Writ of falſe Judgment. 20 I. 6. 18, b. 


Error, pl. 11. panes 19 8 8 
3 on 6. 18.— Br. Nonſuit, pl. 3. cites 8. C.— D. 262. b. pl. 32——329. pl. 14.—— See Falſe 


Judgment (G) ; Yo Rig ear 7X | 
Lat. 110 2. A Man may be nonſufted in Writ of Error; contra f 26 0. 
.. — + It thould be 20 H. 6. Br Error, pl. 6:8. P. cites 9H. 6. 13. but Brook makes 
Quære thereof; for it is only a Writ to remove the Record andto Examine the tter. But in Scire 
Hias ad audiendum Errores he may be nonſuitcd, and then ir ſeems the Matter is at an End. 
S. P. Ibid. pl. 11. cites 20 H. 6. 18. but that in a Writ of Error he cannot be nonſuited, becauſe he has 
no Day in - quod non Negatur, but it is not expreſsly ruled. Br. Nonſuit, pl 3. Cites S. C. and 
fays nota, that it was in a Manner agreed for Law, and for that Reaſon. Br, Nonſuit, pl. 2. cites 


9 H. C. 13. Writ 


Nonſuit. | 9 9 561 


Writ of Error was brought and Scire facias ad audiendum errores, and [the Plaintiff ] was nonſuited, and 
after broug ht another Writ of Error and Scire facias and had Superſedeas of . and ſo ſee, and 
quere if the Nonſuit be intended to be upon the Writ of Error, or upon the Scire facias. Br. Nonſuit, pl. 
15. cites 9 H. 2 13. Br. Nonſuit, pl. 56. cites S. C. and had Superſedeas upon the ſecond Writ of 
Error, becauſe he had no Superſedeas on the firſt Er Error, pl. $2. cites 15 E. 4. 18. S. P. That a 
Man was Nonſuited in a Writ of Error Br. Nonſuit, pl 30. cites 15 E. 4. 18. S. P. and 26 H. 6. 7. 
Br. Nonſuit, pl. 63. cites 6 H. 7. 16. S. P. but there is no mention of Scire facias. | | 


3. Jf the Plea be returned out of Ancient Demeſne, becauſe the Tenant * Quzre the 
claims to hold at Common Law, and the Demandant in the Origi⸗ dor; bor 
nal does not come there at the Day, the Tenant ſhall go quit of this aces, . 

Writ, and it ſhall be a Nonſuit in the Lord's Court, tho the Origi⸗ -. 
nal ne fait cyeing. 27 E. 3.77. ; | | 
c 4. Al at os 8 * —1 _ be * es are returned 

or the Plainti e No For he has Oay in Court 
and the Writ is ſerved by a Manner. 21 E. 3. 54. b. 21 dll. pl. 11. 

F. In Account the Defendant was outlawed, upon which the Defendant 
ſued Charter of Pardon and Scire Facias againſt the Plaintiff, and the She- 
riff returned Nibil, and Sicut alias iſſu d, and he returned the like, by which 
it was awarded that the Plaintiff ſhould be Nonſuited. Br. Nonſuit, pl. 

4. cires 45 E. 3. 16. | 

6. It a Man be taken upon Capias Utlagatum, and they are at Iſſue 
2 mi ſtake of the Vill, the 4 ſhall not be ſuffered to be Nonſuited, 
for the Intereſt of the King; per Brown Prothonotary. Br. Nonſuit, pl. 

23. cites 21 H.6. 21. . | 

7. If the Plaintiff after that the Defendant is awarded to account in Writ p,, if , 
of Account, and is at Iſſue before Auditors, who certify it to the Juſtices Man be ad- 
in C. B. he cannot be Nonluited ; but if he makes Default after he ſhall j«dged to A4c- 
be barr d and the Defendant diſcharged of the Account. Br. Nonſuit, pl. ©” n 
25. cites 21 H. 6. 26. per Brown. n hog = 
Computand” ſball Iſſue, and upon this returned, if the Defendant appears and the Plaintiff makes Default, 
he ſhall be Nonſuited. Br. Nonſuit, pl. 41. cites 1 H. 7. 2. per Townſend. — | 


8. If Replevin be ſued by Writ and removed by Pone or Recordare, [or] if 
the Replevin be by Plaint, in both Caſes it is ſaid to tae Plaintiff, that he 
be here ſuch a Day &c. in which Caſe if he does not come he ſhall be Non- 
ſuired ; per Newton. Br. Nonſuit, pl, 28. cites 21 H. 6. 50. 


* ” ” * * 


9. A Man was outlaw'd by Name of J. G. Husbandman, who came and But if the 
faid, that the Day of the Writ purchaſed he was Hoftler and not Husband- Defendant 


g 4 | Chart 
man, and Scire Facias was awarded againit the Party, who came and 2 * 


maintained that he was a Husbandman, and ſo to Iſſue. And per Cur. the and has Scire 
Plaintiff cannot be Nonſuited here; For the Original was determined be- Facias a- 
fore; For in this Caſe the Plaintiff does not declare, and if the Iſſue be Fs 150 
found for him nothing ſhall be done but award the Defendant to the this Caſe the 
Fleet, and if it be found againſt him, it ſhall be awarded that he ſhall Plaintiff 
take nothing by his Writ. Br. Nonſuit, pl. 29. cites 21 H. 6. 30. ought to Ger 

24157 05 $3: 4 | Mg Eb: ly dn gain 
him, becauſe by the Charter, the Original is revived, and there if they are at Iſſue the Plaintiff ſhall re. 
cover or be barr'd, as the Caſe is; and the Reaſon why he ſhall recover upon Scire Facias upon Char- 
ter upon the Iſſue found for him is, becauſe by the Statute-of 5 E. 3. 12: he pleads upon the Original 
by the Statute, therefore he ſhall recover; Contra in the other Caſe cobich is at Common Latu. Br. Ibid — 
Br. Pap mbar, pl. 29. citesS..C.——But per Widſlad Prothonotary in ſuch like Cafe as above, 22 H 6. 
7. upon Scire Facias againſt the Plaintiff in Caſe. as above, and upon Scire Facias upon Charter of Par- 
don after Outlawry if .a'Nibil be returned the Plaintiff ſhall be demanded, and if he does. not appear he 
ſhall be Nonſuited. Br. Nonſuit, pl. 29. _ a f 


10. It was agreed, that in Decies tantum the Plaintiff, may be non- Wbeea 


ſuired, and then the King ſhall not hate Advantage of this Suit but by gti Bites 
Indi&ment or otherwiſe ; and therefore ir ſeems that he who ſues am pro aint: nance, 
Domino Rege quam &c. may be Nonſuited. Br. Nonſuit, pl. 35. cires 37 Decies tan- 
H. 6. 4. and Book of Entries. 15 tantum cc. 


which were 


not at Common Law before, it ſeems that the Party may be nonſuited and have a new Action; and 
| Traverſe is in licu of Action. Br. Traverſe de O:kce, pl. 16. 
| ag a D 11. But 
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af 1. Bur not in a Probilition if there be fo othet Proceſs; per Doderidge 

Jones J. Lat. 115. Paſch. 2 Car. B. R. in Watkin's Caſe ——Paln. 
422. Dire v. Brown, but S. C. and S8. R. of Watkins. 1 | 

132. On a Certiorari of Replevin in C. Nonſuit was excepred againſt 
here after a Suggeſtion made; Bur per Cur. it may be here as well on Cer- 
tiorari as on Recordare &c. and it the Party be grieved by the Writ of 
Enquiry, he may have a ſecond Deliverance z and the Nonſuir ſtood, 3 
Keb. 563. Mich. 27 Car. 2. B. R. Harvey v. Harris. 

13. Plaintiff is demandable on the Return of the Withernam, and may be 
Nonſuited for not appearing. 2 Salk. 383. Mich. 12 W. 3. B. R. Moor V. Watts. 

14. In Ejedſ men againſt ſcveral, if lome confeſs Leaſe &c. and others 

do not, the Plaintiff may. go on as to the former and be Nonſuit as to the 
later. 2 Salk. 456. See Paſch. 4 Ann. B. R. Greeves v. Rolls. 


pI * a 


OR 


(B) J/hat Perſons may be nonſuited. what Perſons in 
| Reſpect [of being Actor &c.] 


. No Perfon may be Nonſltited, unleſs he has Action pending in 
the Court where t. 22 E. 4. 10, _ 8 

2. But he who does not bring he Action, but upon pleading becomes 

Accor againft the other Tannot be Monſuited. 22 E. 4. 10. | 
*S P Br 3+ As the Avowant Cannot be Nonſutted. * 22 E. 4. 10. | 
Nonſuit, pl. 4 Garniſhee cannot be Nonſutted he is Actor. + 22 E. 4. 10. 
50.cites d. C. 5. A Man outlawed has Charter of Pardon, amd ſues Scire facias q- 
—+ 8. P. Br. gainſt the Party, he is Actor, vet he cannot be nonfinted. + 22E. 4. 10. 


Nonſuit, pl. th C4 MA | 
50. cites S. C. S. P. Br. Nonſuit, pl. 50. cites S. C. | 


Br. Nonfuitz 6. If a Man traverſes an Office he cannot be nonlulted. 
2 — Zuse Actor but has not Original pending againſt the King. aN 
_ ——— But See 3+ +. Da. Oy. I41, 47+ | 

r I : 


perfect Verdi&t is given, to which he has taken Traverſe, he cannot be nonſuited. 
Petition to the 7. A Nonſuit recorded in this Caſe, but it is there a ttere, the: 
King for1an4 ther receivable, 11 D. 4. 52. b. ilk. Wer eee n . oe 

| ght againſt the King the ]Ilaintiff may 


4. 10. 


Wat inlet! 8. But m a Petition of | 
by the Inqueſt be nonſuited. 11 P. 4. 52. h. adjudged 

tainder of the Lord of Northumberland, and alſo it was enatted by Parliament, that be ſvould forftit all bis 
Lands in Uſe and Poſſeſſion, and the Plaintiff had Commiſſion to 45 his Right, and found for him, and 
upon this the Inqueſt, which found for the King, was traverſed in anche, and the Points. in the laſt 
— found for him, and when the Inqueſt upon the Traverſe was ready to give Verdict, the Plain- 
iff was nonſuited, by which the Nonfuit was admitted, and the Inqueſt was diſcharged; quod 'nota ; 
ard by the Opinien N ANN another 'Traverſe. Br. Nonſuit, pl. 12. Cites 11 H. 4. 52—— 
S. P. Br. Petition, pl. 14. cites 4 H. 6. 12.8. P. Br. Traverſe d- pl. 16. cites 4 H. 6. 12 


9. Im Audita Querela to avoid a Stature the Plaintiff may de tian 
ſuited ; For he is Plaintiff in this Action. 47 E. BER _— 

10. I Upon two Nihils returned in Scire facias upon Charter of 
Scatuteis that if han appeared; tha be puppet bun RE I 
Defendant. 45 E. 3. 16. | W 


he is 


hd PP. 
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(B. 2) Fer what. 


N Præcipe quod reddat the Dineodent appeared by Attorney, and 
becauſe the Warrant of Attorney and the Writ did Ag agree, a Non- 
ſuit was awarded. Br. Nonſuit, 1 5. cites 45 E. 3 
2. A Man brought Debt in Bank, and dentin it 22 the Defendant 
upon Plaint in London, and Corpus cum Cauſa was awarded and returned, $8 
which the Plaintiff was demanded and did not come, whetetore Nonſuſt 


was awarded and the Defendant to go at large, and was not remanded. 
Br, 7 I. 13. cites 12 H. 4. 21. 


57 It rhe Plaintiff i! not proceed upon his Declaration as he ought. to 
do by the Nutz of the Court, the — may Nonſuit him. 2 L. 
P. N. 232. cites Mich. 1649. B. 8. 
4- It was moved for the Pei to N che Rule of Court for the 
Plaintiff to bring in the Poftea, that the Defendant may move in Arreſt 2 
Judgment; the Court anſwered they would make no Rule; for the 1 
fendant may pive Rules in the Office to force him to it, and if he ¹ — | 
72 it in, he is to be Nonſuited. Sty. 238. Mich. 1650. B. R. Hunt v. 
0 = 
: Upon a Trial to be had at Bar the Plaintiff would not on in his Writ 
that the Trial might 7 on, whereupon Roll Ch. J. bid che 0 ier to call 
the Attorney of the aintiff to appear, and to bring in the Wit t upon 
pain of 20 I. and ſai * that it he brought it not in, he Noni be put out 2-7 
aynard moved, that if he brong bt not in the. Writ 
the Plainti might be called Nen ft u Record, hich, DE 
Ch. I. anſwered 1 well be, becauſe the non ive Day in Co 
the Record or Ro Fierwards the Solicitor who, had the 4855 
it in; yet Roll Ch, J. faid, there Qhall, norwi handing 
brought t in, be 261. Ff e ſet vj pon Him for his N e Vibe Ty 
449. Paſch. 1654. B. R. Pilkinron . | | 
6. One took out a M Tit, and | endant t page oh care 4 and. 8. ny 
gave Notice to is 19 ee ot Bail filed; Rs fig ti Hoes 2 r 
— declare, Defendant ſigns Woot ros. for. want of a Delray aA 17 lc re. 
held it w ee arr. ee Foller's Cale, ter af 
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. 


the 1 it bo Ee; - but it the Deen hal eg 5 Wan 0 3 might e e been 


Nonfuit for not at and ſuch. e of 1d. -, Com Lead v. 
ee en 8 
2. The King — nnn 8 
he is always preſetit in Court. To. Litt. 139. . | of? 
S. P. Br. Nonſuit, pl. 68. cites 25 H. 8.— Br. N C. 25. H. 8. pl. el. Br. b. vl i . Wuarc v. f 


Adamſon——S. P. But the King's Attorney e 
vult proſequi which hath the of a Nonſuit. Co. Lite 
King as bimſelf may be Nonſuit. Br. Nonſuit, pl. 68. cites Lib: 
25 H. 8. pl. 80. ſays that it ſeemed ſo to Brook. ——S. P. Co. Litt. 139. b. 


5. cites ut ante.—Br. N 


3. The 


2 Rate may ere) Viterbi don 
—— ie Do ſues A well for Fa 
rat. — 3 


- "a. * 2 A "* r — 


* 1 — 


id. 
* —_ 


64 3 Nonſuit. 


3. The King 4 Spain hath been Nonſuit in England; Mich. 22 Car. B. 
R. and this ſtands with Reaſon; for if a foreign Prince will rake the Be- 
nefit of the National Laws here he muſt proceed and ſtand to the Rules and 
Orders of the Court wherein he prefers his Action. 2 L. P. R. 232. 


— — 


— — — —— 2 — 


deb. (D) At aubat Time [a Man] may be nonſuited. 
4, 5, KC.— | | 
) 1. ÞE Plaintiff cannot be nonſuited che ſame Day that he is ſeen in 
Court, 3 Y. 4. 2. Contra 23 Aff. 4. Adjudged. ; 
2. Ik the Defendant wages his Law, {and} is ready to make it im- 
tween Ewar an on. | | 
3. But if the Defendant takes a Day over to make his Law, at the 
Day the-Plaintiff may be nonſuited. Þ. 4: El. B. K. 
In Account; 4, M Defendant be adjudged to account and Auditors aſſigned up- 
N Deſen gn Capias ad Computandum, the Plaintiff cannot be nouſuited after in 
. Ted the Driginal. For the Original is determined. 3 D. 4. J. 21 1 9 9 
} e 21 ID. 6. 26. 1 D. 7. I; b. Contra 27 E. 3+ 87. Contra Co. Lit. 139. 
4 Ww this cannot be Nonſuited; For this Award is a . ent, and a Man cannot be nonſuited after 
Judgment. Br. Nonſuit, pl. 15. cites 21 E. 3. 7. o, Litt. 139. b. (p) Contra, that he may be non- 
ſuit ; and ſo note a Diverſity between an interlocutory Award of the Court, and a final Judgment. 


Br. Nonſuit, 5, In Debt, if Defendant imparles, and the ſame Term wages his 
1 8— Law ready to make it immediately, the Plaintiff ſhall not be nonſuited, if 
Tours, pt. he makes Default upon Demand, but ſhall be barred. 3 Þ. 6. 1g. b. 


| 28. cites S. 8 D. 6. 10. b. 


1 


- e 


* Y 5 
4 2% Lo dtitngner Dna nv 
- 


} C—The : 6. But ifa ey wages his Law, and has Day till another Term to 
1 the Plain _— it, at this Day the Plaintiff may be nonſuitev. 3 P. 6, 
5 was not ſut- * 5 


fered to be 7. So if he has Day to make his Law the fame Term, the Plaintif 
| Nonſuited muy be nonſuited at this Day. 3 P. 6. 13 b. Dubitatur. | 


a was, becauſe g. If a Man at the firſt Day wages his Law, and is ready tu make 
4 is Appear- ? f i uit 

— it immediately, the cannot be nontuited. 14 Þ. 4. 16. 19. 
* Record the b. 3 0. 6. 13. b N 8 3 


3 

fame Term, 9. So tf Defendant wages his Law ready to make it immediately, 
bur Brook and Plaintiff imparles till a Day of the ſame Term, at this Day 
ſays, Quod . ! 
Mirum after Nlaintiff cannot be nonſuited. f 3 h. 6. 50. Curia, 
— That ir ſeems the Imparlance was not entered, or that the Imparlance was to the ſame Day; For it 
is agreed, that if a Man appears when the 22 yet he may be nonſuited when he comes * <vithYer- 
3 | dict the ſame Day; but in common Recove 4 rAfſurance, [1f} the ¶vucbee imparles and is demanded the ſame 
1 Day, and makes Default, Judgment is given that he departed in Contempt of the Court, and fo he loſes 
I the Land demanded of this Part; But of the. Part of the Plaintiff the Caſe is ruled ** 9 H. 5. 5. that 
, he ſhall de demanded at the Day ef Imparlance where it is at another Day though in the ſams Term, and 
: may be nonfuited; and ho Difference where the Imparlance is in the fame Term, or another Term, ſo 
1 that it be at another Day, but otherwiſe if it be the ſame Day; And with this agrees 3 H. 4 2, if it be 
=_ the ſame Day, and Contra upon Imparlance to another Day, and ſee above that the Caſe of ihe Vouchec 
y | is the ſame Day: For ĩt ſeems if it was to another Day, Petit Cape ſhould iſſue, and it ſhould not be 
1 Departure in Deſpigbt Nota. And fo ſee, that where a Man imparles, and this o no Day certain, a8 
3 above in the principal Caſe, there all the Term is one and the ſame Day, [in which] he is not demandable, 

and therefore he ſhall not be nonſuired in this Term. So where he imparles the ſame Day, and not ts 
certain; But when he ĩmparles to any Day certain, be it to a Day in the ſame or any other 
erm, it ĩs All oue, and he is demandable, then may be nonſuited, and not in other Caſes. Br. Non- 
ſuit, pl. 1. cites 3 H. 6. 13.—*Iris (oue) in all the Editions of Brook, but Quære if it ſhould not be (oyer) 
A. brings Debt agarmf# B. and B. imparles till tbe Morrow, and then A. is demanded, and docs not ap- 

novo be Nonſuit. — * 3 a TL Wel e 

* Br. uit, pl. 14. cites 9 H. 5. 3. — Br. Jours, pl. 23. cites 9 H. 5.5. | 
+ Br. Nonſait, I i. Wes 8 C- l $2. cites 47 H. 3. 16. and 3 H 6. ag. 2 


ro. Bat 


| N call. 565 


ro. But otherwile it had been if the Jmparlance had been till another 

Term. 3 D. 6, 50. Turn. Enact 1 | 
11. 12 E. 2. cap. 4. S. 1. Enacts, that the Fuftices or the Fuftice. hall 

have Power to record Nonſuits and Dofaults in 12 1 at 2 . 

Places aſſigned. | 

S. 2. And that which they ſhall have done in the T, hinzs abovementioned 

ſpall be reported in the Bench at a Day certain, there to be inrolled, and there- 

upon Fudgment ſpali le gi ven. | 

S. 3. And the King intends not that the ſaid Inqueſts and Furors ſhould 
not be 40 in the Bench if they come, nor that this ¶tatute ſhould extend to 

rears es. | 

. S. 4. Alſo one Fuſtice of the one Place and of the other beins aſſuciate 
with a diſcreet Man 2 Country, Knight, or other, at the Requeſt of the 
Plaintiff ſball take Inqueff upon Pleas pleaded and to be pleaged, that be 
moved by Attachment and Diſtreſs, and ſhall have Power to record Nonſuits 
as above 1s ſaid, and to tate Inqueſts upon Defaults there made. 

S. 5. And as to the Inqueſis to be taken upon Writs of Onare Impedit it 
ſhall be done as is contained in the Statute of Weſt. 2. and the Fuſtices ſhall 
have Power to record Nonſuits and Defaults in the Country, and to give 
Judgment thereupon, as they do in the Bench, and there to report that which 
they have done, and there to be inrolled. 

F. 6. And if it happen that the Fuſfticeor Fuſtices that fhall be affiened to 
take ſuch Inquęſts in the Country do not come, or if they come into the Country 
at the Day aſſigned, get the Parties and Perſons of ſuch Inquefls ſhall keep 
their Day inthe Bench. 

12. In Aſſiſe againſt two rhe one pleaded to the Writ, and the other in Bar, 

upon which they were adjourned into Bank, and there the Defendant who 
pleaded to the Writ relinquiſbed his Plea, and contetied the Writ good, and . 
the Plaintif appeared, and ſaid, that he ſhall not be received to it, and the 
Court was againſt him. And the Plaintiif «was demanded, and was non- 
zited by the Opinion of the Court, and was ſuffered notw:irhfanding that 
he had appeared before, and demanded Fudg ment of the Plea as above; Quod 
Nota. Br. Nonſuit, pl. 35. cites 23 Ail. 4. 
13. In Treſpaſs at the Day of Exigent, the Defendant appeared by Super- 
ſedeas by Mainpernors, and the Sheriff did not return the Writ, and yet the 
Plaintitf was demanded by the Roll, and did not come, and a Nonfuir 
was awarded. Br. Nonſuit, pl. 16. cites 38. E. 3. 20. 

14. 2 H. 4. cap. J. F. I. Item, whereas upon Verdi found before any Fuſ- After du- 
tice of Aſfiſe of Novel Diſſeiſin, Mortdanceſtor, or any other Action whatj0- N 
ever, the Parties before this Time have been adjourned upon Difficulty in Law pj; 175 
upon the Matter fo found. may be 

F. 2. It is ordained and eftablifhed, that if the Verdidt paſs againſt the Nonſuited; 


Plaintiff, that the ſame Plaintiff ſball not be noaſuited. | Kaas * 
"erdict. Br. Aſſiſe, pl. 32. cites 47 E. 3. 1, 2.—Nevertheleſs, it ſeems that it is all one, per Brook, 
who cites this Statute, and ſays it is made in Afirmance of the Common Law. Br Ibid. | : 
In Entry ſur Diſſeiſin they were at Iſſue, and the Jury was ſevorn, and Evidence given by both Parties, | | 
and then the Plaintiff was Nonſuited the ſame time Le/ ore that the ur) went from the Bar; Quod Nota. 
Jucd Mirum ! For the Appearance was recorded till the Jury went aud came back; For then is the Plain- 
tt demandable again. Br. Nonſuit, pl. 48. cites 16 E 4. 7 2 
* {ſter perfect Verdict a Man cannot be Nonſuited. Br. Nonſnit, pl. 50. cites 22 E. 4. 9. per Huſſey 
and Fairfax But if an imperfect Verdict be given lit is otherwite] Br, Ibid. -.1s in Aſſiſe, it they 
Vd the Seiſin and Diſſeiſen, but no Damages, there they ſhall go back, and when they return to glve the 
Verdict, there the Plaintiff may be Nonſuited. Br. Ibid. —2 Brownl. 219. Arg. cites S. C. accordingly 
or if it finds a Thing not in Iſſue, there Nonſuit may be after Verdict. : , 

* 2 Jo: 1 Hill. 22 Car. 2 contra, That the Plaintiff was Nonſuited after Special Verdict, and in the 
Term in which the Matter in Law was argued at Bar. Henſent v. Board. EDT ee 
At the Common Law upon every Continuance or Day given over before Judgment the Plaintiff might 
have beennonſuited, and therefore before this Statute, after Verdict given, if the Court gave Day to be 
adviſed, at that Day the Plaintiff was demandable, and therefore might have been Nonſuited, which 
is now remedied by this Statute. Co. Litt. 1539.b.(n)———S. P. for it he did not like his Damages, he 
might be Nonſuit. 5 Mod. 208, Paſch. 8W. 3. Kear v. Barker. But after Demurrer in Law joined, 
if the Court does give a Day over, at that Day the Demandant or Plainriff is demandable, and therefore 


may be nonſuit ; For that 1s not holpen by any * Co. Litt. 139. b. (o) —8 P. As well as 1 | | 


— 


bY — etna,” a. Ae. een ddd tr. ite. at. 1 
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Day given after the Iſſue joined. Quod Nota bene. Br. Nonſuit, pl. 67. cites 38 H. 8. Plaintiff may be 
Nonluited after Demurrer. Le. 105. Mich. 30 Eliz. Bear v. Underwood. 8. P. And after Argumeyt 


at the Bar thereupon. 2 Jo. 1. Cites Paſch. 18 Car. 2. C. B. Rot. 536. Richfield v. Udal. 
j 15. Hank would not ſuffer the Plaintiff to be demanded 7zhe ht Day to 
j be nonſuited, but the fourth Day. Br. Nonſuit, pl. 54. cites 14 H. 4. 19. J 
| —— Bur ſee Brook, tit. Jour. that he ſhall be demanded the firſt Day, and 1 
: | the Nonſuit ſhall be recorded the fourth Day. Ibid. if 
| 16. The Plaintiff cannot be nonſuited before Pledges to profecute found, t 
| Br. Nonſuit, pl. 49. cites 22 H. 6. 21. wy 5 
| 17. In Treſpaſs they were at 1/ue up9n Baſtardy, and the Biſhop certify'd y 
1 Baſtaray, and the Plaintiff was nonſuited ; and well as it ſeems there, not- : 
withſtanding that it be after Certificate; For at the Common Law the : 
Plaintiff might have been nonſuited aiter Verdict, which is now ouſted 
by the Statute of H. 4. bur this does nor ſpeak of Certificate; and by 5 
Reaſon of the Nonſuit the Baſtardy is no Eſtoppel, per Moyle, no more 99 
than after the Diſcontinuance. Br. Nonſuit, pl. 44. cites 3 E. 4. 11. 3 
* Orig. cet 18. When a Fury is demanded and 8 appear, and the reſt not, and at the 0 
e ic Done ſame Day the Plaintiff is demanded, * he may well be nonſuited; per Lit- 8 
| come seh, tleton. Br, Nonſuit, pl. 46. cites 4 E. 4. 37. 
4 Per Little; a | K 
ton, and that he may be nonſuited before any are ſcuern. Br. Nonſuit, pl. 60. cites S. C. For it is 05 
; the Common Ce to be nonſuited after the Jury is demanded, and f after that he himſelf” has appeared t 
. a Klo, and yet he is not demandable at this Day. Br. Nonſuit, pl. 46. cites 4 E. 4. 37. 18S. P. Br. 9 
ö Nonſuit, pl. 60. cites S. C. 5 b 
1 19. In Debt the Defendant appeared by Cepi Corpus and prayed that the : 
| Plaintiff be demanded to have him nonſuited. Per Cur. if he does not ap- ) 
ö p_ litting the Court we will record a Nonſuit. Br. Nonſuit, pl. 49. cites " 
4 22 E. 4. I. | | | 
ö 48. 2 Jilſtices had delivered their Opinion the Plaintiff cannot be 2 
l nonfuited any more than after a Verdict. Cro. E. 410. Snelling v. Norton. 
1 The Court 21. In Debt on Bond, the Plaintiff pray'd he might be nonſuited, but (] 
l | rand wr th becauſe he had the ſame Term appeared and argued by his Counſel, and had ci 
1 {it to appear P.) Judgment, he could nor be nonſuited the fame Term. Cro. J. 35. 
4 and ftanda Trin. 2 Jac. B. R. Alderley v. Alderley, cited in the Caſe of hilips v. 


5 but Ethard, as adjudged the fame Term. 5 
it the Plain- 
7iff appears, or I ig Counſel or Attorney appears for him, he cannot be afterward nonſuit, but the Jury mult 


charged the Nonſuit and gave Leave to the Party to proceed again. Sid. 
164. Mich. 15 Car. 2. B. R. Thomſon v. Hudsber. 


' deliver in their Verdict. 2 L. P. R. 231. | | (3 
i 22. Although upon a Trial the Plaintiff be called to hear the Verdict, I. 
| and does not appear to hear the Verdict when he 1s called, and thereupon 
. the Court direct the Secondary to record the Nonſuit, yet if after wards 01 
C the Plaintiff appears before the Nonſuit be actually Recorded, the Court may 
| proceed to take the Verdict; Trin. 1651. B. S. For it is not a Nonſuit thy 
1 until it be Recorded by the Secondary, and then it is made Part of the 7. 
; ROS, and is in the Nature of a judgment againſt the Plaintiff. 2 L. 3 
: NR. | 5 | 
L 23. It the Plaintiff be not ready at the Trial when the Fury is called and \ 
q ſworn, the Court may call him Nonſuit; by Roll Ch. J. 1651. B. S. For b 
| it ſhall be intended he will not proceed in his Cauſe any farther ; yet it 
! {omerimes the Court hath ftay'd a while in Expectation of his coming, Vi 
| and making good his Action. 2 L. P. R. 232. FI ti 
t 24. Plaintiff in Ejectment was called and nonſuited, and this entered C 
| upon the Record before the Venire or Diſtringas &c. was put in; and this | 
5 appeared by the Poffea now produced; For there 7s any a Nonſuit indorſed 1 
i upon it; And ſo the Juſtices of Niſi Prius have no Power to Nonſuit; 
f For their Power is by the Habeas Corpus; And therefore the Court diſ- 10 
Ki 
y 
| 


25. After ir 


r 


e e Coo, oa. 
* ——8̃— - * 1 
—_— 


—_ 


Nonſuit. 6 67 

25. After two Aſſiſes and two Notices of Trial in an Information and no 
Proceeding, on the Defendant's Motion there ſhall be a Non-proſ. Per 
Cur. 2 Show. 80. the King v. Hide. 

26. Treſpaſs againſt two Defendants, and Verdict for the Plaintiff ; one 
Detendant being an Infant the Plaintiff” too Fudoment againſt the other, 
and entered a Non-proſ. after the Fudgment againſt the Infant. The Plaintiff 
ſued out Execution, upon which Error was brought; and it was objected 
that the Execution and Judgment could not vary from the Demand of the 
Writ: It was anſwered, that Torts are ſeveral, and the Plaintiff may as 
well enter a Non Pros. quoad one Defendant upon a Trial by Verdict, as 
it one Deſendant had demurred and Verdict againſt the other; and that a 
Non Pros. may be enter d after Fudgment as well as before; and for Non 
Pros. entered guns” pac ( cages he cited 15 E. 4. 26. 14 E. 4. 6. Hob. 71. 

1 Ro. Rep. 379. 2 Ro. Abr. 100. pl. 5. Holt Ch. J. ſaid, he ſuppoſed thoſe 

_ were zater/ocutory, Judgments wherein it might well be, but a final Fuds- 
ment differed; For that being once wrong a ſubſequent Entry would nor 

{et it right, Adjornatur, 1 Salk. 455. Trin. 12 W. 3. B. R. Lover v. 
Salkeld. 

217. Ejectment againſt two, who enter into the common Rule of con- 
leſſing Leaſe, Entry and Ouſter; At the Trial before a Fudge of NMiſi Prius, 
one of them refuſes to confeſs Leaſe, Entry and Oufter, and the Plaintiff” en- 
ters a Retraxit againſt him, which the Judge of Niſi Prius records, and 
goes on to Trial againſt the other, and Verdict for the Plainriff, and this 
being moved in Arreſt of Judgment, it was held well by Gould and 
Pow1s againſt Holt; and Error was brought betore the Lords, and 
Judgment aftirmed. 12 Mod. 651. 657. Hill. 13 W. 3. Gree v. Rolle. 

28. Where there are /evera/ Defendants and they ſever in Pha, where- Cro. Car 
upon Iſſue is joined, the Plaintiff may enter a Non Pros. as to one De- 5 92 
fendant at any Time before the Record is ſent down to be try'd at Niſi Ibid. 2 on” 
Prius. 2 Salk. 457. Paſch. 4 Ann. B. R. agreed, in Caſe of Greeves v. Rolls. S. C see 


Wor 11 f Judgment 
(F) pl. 5. S. C. by Name of Welch v. Biſhop.— —8. P. adjudged and affirmed iu Error. Carth. 21. 
cites Trebarefoot v. Greenway. | 


— — Y —_ Si. * * EY —_— * — 


—_— 


(E) T0 uber Lime it ſhall relate, and at what Time it may be. 


„Tee the Plaintif be in Peace all the Term till he End £97. 
1. and then is Montunted, it ſhall have Keiation ro rhe Kecurn VT 
of the Writ. 2 H. 4+ 23. B. ear HK 
ſuited, and 
the ſame Term Exigent iſſued upen the ſame Orieinal in another Roll, the Defendant prayed Remetly, and it 
is {aid that the Non [wit ſball have Renard to the Day of the Writ returned, & Curia Concellit, and the ſame 
Day the Exigent ſhall be ſaid to Iſſue. Br. Error, pl. 33. cites 2 H. 4. 23, 24. | 


2. In Aſſiſe againſt two, ff the one pleads in Par and the other in 
Abatement, and the Plea is adjourn'd into Bank, und there he who pleads 
in Abatement relinquifhes' his Plea and pleads in Bar, and the Plamttiit 
demands Judgment, Whether he ſhall be received to it atter that 4 
they are at the Alle and are adjourned, And tt is adzudged by the * It. ſeems it 
Court, that he may plead in Bar, and the Plaintift may be alter auh 
ad journed, tho he had appeared and demanded Judgment the ſame Pay. ang % is the 
23 att, +» adjudged. eee ee ee e 3 e Year Book. 
2, After Verdict againſt the Plaintiff, ff the Parties are adjourned 
to Weſtminſter to a certain Day, at the Day the Plaintiff may be non- 
WEED. QOtibitatur, 47 E. 2, 24 47 All. I, . | 
4. Inaſſiſe, if upon a Special Verdict ttbe adjourned ſor Diſſiculty [of ſay- Orig. (Pur 


ing) = lor fem it is found, at the Day the PAlaintiffmay be nonſuſted; —— 8 
| 


8 "doit 


For here the Verdict was not expreſiy found againſt bim. 17 All. 27, 
18 E. 3. 35. 17 All. 28. 18 E. 3. 35. Dzudged. 1 | 
5. Jt Verdict be paſſed againſt the Plaintiff at the Niſi Prius, at the 
Day in Bank he may be nonſuited. 47 E. 3. 2. 47 All. 1. Agreed, 
FRAY) 66 But 3 Aug. that only a Nonſuit be recorded it ſhall be 
Fol. 132. done. 47 All. 1. ngl. 
1 d 7, Tha Cer Trot after the Deſendant has made Title, yet the 
[latnttff may be JNonſuited. (But it ſeems the Monſuit is a Bat; 
g. At Common Law, upon every Continuance r Da ben over be- 
fore Judgment the Plaintiff might be nonauted. Co. Litt. 139. b. 
9. And therefore betore che Statute of 2 H. 4. after Verdict, it the 
Court had given Day to be adviſed, at this Oay the JIaintitt was de. 
mandable, and therefore might be nonfuiten, But this is now re- 
medied by the Statute. Co. Litt. 139. b. | 
Sde (D) pl. 10. But atter Demurrer in Law joined, ik the Court Jives a Day 
Nen dee over, at this Day the PlaintiX may be J2onluitev, tor he is de⸗ 
otes tners mandabie; For it is not aided by any Stattite. Cu. Litt. 139. b. 
Dobart's Keports, 111. | 


(F) Mat ſhall be faid a Nonſuit. 


1. T F a Yan brings Writ of Error upon a Judgment againſt him, 
| and tor non ſpeedy Proſecution the Recoveror ſues Scire Facias d- 
gainft him to have Execution, and becaule the Plaintiff Exactus tuir 
& non Comparuit, Execution is awarded, This is not any Monſuit 
of the Writ of Error, becaule he Non fuit Exactus upon the Writ 
of Error, but upon the Scire Facias. 9 H. ö. 13. b. 

2, If a Man be outlawed, and ſues Charter ot Pardon and Scire 
Facias againit the Plaintiff, who does not come, he ſhall be nonſuited. 


99. 6. 14, 

ee 1 4 In Debt the Plaintiff counted, and the Defendant was ready to wage 
eee e Lis Law, by which the Plaintiff} held his Peace, and no Juſtice heard the 
not a Bar. Br. Count, nor recorded it; wheretore the Court demanded of the Plainriit's 
Nonſuit, pl. Counſel if they would count, by which it was awarded, that the Plaintiff 
9. cites S. C. take nothing by his Writ, but be in Miſericordia, and theretore it ſeems 

it is only a Nonſuit, and no Bar. Br, Count, pl. 33. cites 2 H. 4. 15. 
and 7 4. It was ſaid, that where a Man traverſes an Office, and after waives 
Ade Pt the Traverſe, that then this is not peremprory, and this waiving, as it 

ſeems, is a Nonſuit. Quere. Br. Peremptory, pl. 46. cites 4 E. 4. 24. 

Nonſuit 15 5. Nonſuit is, when the Jury is — * to appear, or to give up their 
when a Man Verdict; or, when upon a Demurrer a Day is given, and at that Time 


brings a per- 


ſonaf Action. the Plaintiff or Demandant being called does wilfully make Default, and 
and doth not renounce his Suit after Appearance. Reg. Plac. 64. cap. 2. cites 8 Co. 58. 


proſecute it 10 Co. 135. | 
with Effect, 35 


or elſe upon the Trial refuſes to ſtand a Verdict; then he becomes nonſuited, which is recorded by the 


Court, and the Defendant recovers bis Coſts againſt him. 2 L. P. R. 230, 

A Nonſuit is, when the Plaintiff is demanded and does not appear; but when he comes into Court, 
and ſays. that Non vault ulterius Proſequi, that is a Retraxit. 2 bt I77. Sands v. Brocas. 

Nonſuit is a Renunciation of the Suit by the Plaintiff or Demandant, when the Matter is ſo far pro- 
cecded in, as the Jury is ready at the Bar to deliver their Verdict. Reg. Plac. 96. cap. 2 ———And 
tho after Nonſuit, the Suppoſal in the Count ſhall not couclude ; yet the Bar, Title, Replication. or 
other Pleading of either Party, which preciſely alleged, ſhall conclude after Nonſuit. Reg. Plac. 
114. cap. 3. | n 


(F. 2) The 


Nonſuit. 


— — 


(F. 2) The Difference between a Nonſuit, Retraxit, Nolle 


Proſequi, Non- pros and Departure; and the Nature 
amd Effect thereof. 


I. HE Tenant in Aſſiſe pleaded a Retraxit by the Plaintiff in an- 
other Aſſiſe againſt him of the ſame Land, and the Tenant had 
Day to bring in the Record, and fail'd at the Day, upon which the Plain- 
tiff releaſed his Damages and recovered the Land. And fo ſee that * Re- 
traxit is a Bar. Br. Departure, pl. 13. cites 15 E. 3. and Fitz. Aſſ. 96. 


., P. Con. 
tra of a Non- 


ſuit. Br. 


Barre, pl. 
93. cites 15 
E. 3.—— 


Br. Depar- 


ture, pl. 12. cites 21 E. 4. 43. 


2. In an Original Writ, if the Plaint be withdrawn, and a Retraxit en- 
tered, and after the Parties accord in Court in Nature of a Fine, and the 
Court accept it 'tis Error; For the Original is determined and the Parties 


have not a Day in Court. Co. R. on Fines 10. cites 37 Atl. P. 17. Br. 
Fines $2. 


3. The it Record is gone by the Nonſuit, Quod Nota. Br. Examina- | 


tion, pl, II. cites 35 H. 6. 5. | | 

4. The Difference between a Nonſuit and a Retraxit on the Part of the 
Demandant or Plaintiff is thus. A Nonſutt is ever upon a Demand made 
when the Demandant or Plaintiff appear, and he makes Detaulr ; A Re- 
traxit is ever when the Demandant or Plaintiff is preſent * in Court (as re- 
gularly he is ever by Intendment of Law until a Day be given over, unleſs it 
be when a Verdict is to be given, for then he is demandable) and this is in 
two Sorts, one Privative and the other Politive. Privative is upon demand 
that he made default and departed in deſpite of the Court. + Po/itive, as 
when the Eztry is Et ſuper hoc idem querens dicit quod ipfe non vult ul- 
tertus Placitum ſuum prædictum proſequi, ſed ab inde omnino ſe re- 
traxit &c. ideo &c. A + Departure in deſpite of the Court is on the Part 
of rhe Tenant, and 7s when the Tenant or Defendant after Appearance, 
and being preſent in Court, upon demand makes Departure in deſpite of 
the Court; It 1s called a Retraxit, becauſe that Word is the eitectual 
Word uſed in the Entry, [which ſee at N] and it is ever on the Part of 
the || Demandant or Plaintiff. Co. Litt. 138. b. 132. a. 


154. Paſch. 1659. in Caſe of Turner v. Gallilee. ＋ S. P. 8 Rep. 59. a. 


a. in Beecher's Caſe. 


5. Another Difference between a Retraxit and a Monſuit is, that a Re- 
traxit is a Bar of all other Actions of like or inferior Nature. Qui temel 
Actionem renunciavit, amplius repetere non poteſt. But regularly a Non- 
ſuit is not ſo, but that he may commence an Action of like Nature &c. 
again. For it may be that he hath miſtaken ſomewhat in that Action, 
or was not provided of his Proots, or had miſtaken the Day or the like. 
Co. Litt. 139. a. | 9 5 


but a Retraxit is a voluntary Acknowledgment, that he has no Cauſe of Action, and t 


* 


See (N)— 
N. 
231.— * S. P. 
8 Rep. 58. a. 
Mich. 6 ſac. 
in Beecher's 
Cale. ———— 
+ As if a 
Plaintiff 
comes in and 
ſays, he will 
rot ſue far- 
tler it 15 4 
Rerraxit 5 
and when he 
will not ap- 
bear, it is a 
Nonſuit. 

Per all the 
Juſtices. 


Hard. 133, 


I S. P. 8 Rep. 59. 


L. P. R. 
251.—A 
Retraxit is a 
ſtronger Caſe 
than the Caſe 
of a Non- 
ſuit, which 
is only a De- 
fault or Non- 


appearance ; 


herefore thar 


he will not ſue farther, and to this Cauſe it is a Bar for ever. 8 Rep. 59. a. Mich. 6 Jac. Beecher's Cate, 


6. Molle Proſequi is, that the Plaintiff will proceed no farther in his Ac- 
tion, and may be as well before as after a Verdict, and 1s ſtronger a- 
gainſt the Plaintiff than a Nonſuit; for a Nonſuit is a Default for Non- 
appearance; but this is a vo/uztary Achnocleilg meut that he hath no Cauſe 
of Action. 2 L. P. R. 218. | 


In an Infor-' 


mation it was 
inſiſted, that 
the entering 
a Noile Pro- 
ſequi was a 


| | Bar to the 
7 F Offence | 


5 5 ta ** TS 
N ö ay. + * 
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696 Nonſuit. 
Offence contained in the Information, or at leaſt, that it was a Diſcharge from any farther Proſecution 


for it; But per Cur. it is neither a Bar nor Diſcharge. 10 Mod. 153. Paſch. 12 Ann. B. R. the Queen 
v. Ridpath. 


nnn. 


7. The Entry of a Retraxit does net diſcharge the Defendant againſt whom 
it is entered from being Party to the Iſſue, ill there is Fudgment given 
.Oucd eat inde fine dic. Arg. 12 Mod. 652. in Caſe of Gree v. Rolle. 

8. A Retraxit is no more than an Agreement on Record, that hes will 
not proſecute againſt that Party; and a! Retraxit is not a Confeſſion of 
the Want of Cauſe of Action. an 12 Mod. 653. agreed per Holt Ch. |, 
12 Mod. 655. in Caſe of Gree v. Rolle. 


2 4. 2 * n rat Py" 8 —_— — 


_ (H) b. (G) In what Caſes the Nonſuit of one ſhall be of others 
allo. For what Thing, [or in «hat Actions. 


S. EI Su- 1. 17 Perſonal Actions the Nonſuit or one Plaintiff ſhall be Non- 
A itt ar all. 18 H. 6, 28. Co. Litt. 139. 


pl. 6. cites | 

1 H. 4. 4.— 

S. P. unle!s it be in certain particular Caſes. Co. Litt. 139. a.— If Attaint upon perſonal Action be 

brought by two, the Nonſuit of one is the Nonſuit of both. Br. Nonſuit, pl. 69. cites 35 H. 6. 19. 
Debt againg two, the one was at the Diſtreſs and the other at the Exigent, * he at the Diſtreſs came and 

demanded the Plaintiff, and he «vas Nonſuited, by which the other had Superſedeas abſolutely. Br. Non- 

ſuit, pl. 8. cites 2 H. 4. 4. | 


So in At- 2, | But] in Real and mix'd Actions, Regularly, the Nonſuit of one of 


Ke“ the ]Plaintiiis is not the Nonluit of the other; But he who makes 
Miz: Ac. Ockault ſhall be ſummoned and ſevered. Co, Litt. 139. Ca. (g)! 


tions, Br. 


Nonſuit, pl. 69. cites 35 H. 6. 19. 


3. In Scire Facias for Damages recobered by two upon Recovery by 
them ot the Land and Damages, the Monſuit of one ſhall not be for 
the For the Damages are for the Jſſues ot the Land, and are ot 
the Nature of the Land. 47 E. 3. 6. b. 47 All. 3. | 

See pl. 10. 4. So in Mrit of Champerty for Maintenance in a Real Action, the 
Monſutt of one of the Plaintiffs ſhall not be tor both, becauſe it en⸗ 

lues the Nature of the firſt Action. 47 E. 3. 6. b. 47 All. 3, 
5, Ik two loſe in a Formedon upon a falſe Return of Summons, Ann 


they bring Writ of Diſceit, and after the one is non{uited in it, this 


ſhall not be the Nonſuit of the other, becaule this enſues the Mature 
of the firſt Writ. 18 I). 6, 29, =_ i ; 
6. Ik two bring Writ of Right in Ancient Demeſne, and after join in 
Recordare returnable in Bank, and the one is nonſutted, this ſhall 
a * we on of both, becaule it enſues the Mature of the firſt 
LIL, 1 + Oz, 28. | | | 
. In Formedon brought by two, they ſue a Writ of Eſtrepement i- 
gainſt the Tenant, and atter one Demandant makes Oekault in the 
Eſtrepement, by which he is nonſuited ; this ſhall not be the J2on- 
tut of the other allo; For it is of the Nature of the Formedon. 
EAST” Contra 18 Y. 6. 28. b. 8 | ; : | ; 
Fol. 133. 8, Ik two bring Action of Debt upon Obligation the Monſuit of one 
n ſhall be of both. 10 P. 6. 2. b. oe 
9, In Scire facias by tibo upon Recognizance, the Monſuit of one 
hall be of both, becaule it is but Chattel. 47 E. z. 6. b. 47 All. 3. 
Becauſe it 1s 10. So in Writ of Champerty for maintaining the Quarrel in Scire 


3 facias againſt one Recognizee, and who had the Land demanded, the Mon- 


;er/oral. Br. (it of one laintiff is of both, becauſe this Action is in Nature of 


7. Cites S. C. 


Nonſuit, pl. the firſt, being but Acceſſary. 47 E. 3. 6. b. 47 All. 3. 


and 


q the Baron. 39 All. pl. I, adjudged, torney, and 


Cd. Lit. 139. 


— 


a Nonſuit. 971 


and that it ſeems there, that it would be otherwiſe if founded upon Action Reat: b it 
ſeems all one; For the Action is Perſonal, and nothing ſpall be Rd bh e, 8 


1. Writ of W % m i 6 
* a e _ OS. TRIO by Baron and Feme, the 
vage. of the Feme ſhall be of the Baron ao. 2: E, 3. 11. ad- 
emen of the Defendant himſelf hall Hot be the OA Bf he g e 


Baron; for there ts no Reaſon that the Feme (hall act contrary to Tow who 


I% , : after the 
Feme was nonſuited, this was awarded the Nonſuit of the Baron and Feme; quod nota bene, Br. Non- 
ſuit, pl. 18. Cites 21 E. 3. 12.——* Orig. (Contrariera. ) 


15. In Perſonal Actions brought by Executors the Monſuit of the 
one ſhall not be of the other, but there ſhall be Summons andSeverance ; 
1 the beit ſhall be taken for the Benefit of the deceaſed. Co. 

+ 139, | 

16. In a Treſpaſs brought by Executors as Exccutors for Goods 
taken out of their own Poſleſſion the Nonſuit of the one ſhail not be 
of the other. Co. Lit. 139. | | 

17, In an Account brought by Executors as Erecutors upon Re- 
ceipt by their own Hands the Monſuit of one ſhall not be of the other. 


18. In an Audita Querela concerning the Perſonalty the Manſuit of ee e 
the one is not the Nonſuit of the other; becauſe it goes by way of 3 ñ 
Dilcharge and Enlargement of themleives, and theretore the Oetault 
of the one ſhall not hurt the other. Co. Lit. 139. 

19. In a Quid Juris clamar the J2oniuit ot one is the Nonſuit of 
Te becauſe the Tenant cannot attorn according to the Grant, Co. 

+ 139, 

20. 11 H. J. cap. 21. S. 23. Where there are one or more Plaintiffs if any 
die, or be Nonſuit, and albeit all the Tenants or Defendants and ſome of the 
petty Fury die, yet all not the Attaint abate, ſo that two of that Fury re- 
main alive. ; 

21. If two be Plaintifls in a Nativo Habendo, and one be nonſuited this 
is the Nonſuit of both. Co. Litt. 139. a. 

22. But in a Libertate Probanda the Nonſuit of the one is not the Non- 
ſuit of both. Co. Litt. 139. a. 

23. Treſpaſs by A. againſt B. and C. and at the Day of Imparlance C. did not But the Re- 


_ appear, whereupon a Nihil Dicit was entred ag aint him. B. pleaded in Bar; orter lays, | 


York 13 | Note, I have 
and thereupon A. replied. Demurrer was joined upon the Replication and Day Hee . 


given over to the next Term, and then adjudged for the luintiſſ, and at the other Reaſon 


lame Term a Nolle Proſequi was entred againſt C. and a Wrut of Inquiry of of the Rever- 
Damages awarded againſt B. and upon Return thereof adjudged againſt him; ” ee 

and thereupon they brought Error, and the Error aſſigued was, becauſe this vi 5 als 

Molle proſequi is againſt one, where Fudgment is entered againſt oth, becaule there was not 
a Retraxit againſt the one is as ſtrong as a Releaſe to the one, the which, any Fude- þ 
being to one of the Defendants, is a good Diſcharge tor both, and then Aale Cf f 
this. Judgment againſt B. is erroneous ; and of that Opinion were all the 77, 0 . | 
Juſtices and Barons; wherefore it was reverſed. Cro. E. 762. Paſch. 42 ing, nor Day 


Eliz. in Cain. Scacc, Green v. Charnock, &c. | given, and 

| ſo a Diſcon- 
tinuance of the Suit; and the Nolle proſequi againſt him came too late; and the Diſcontinuance againſt 
one wes a. Diſcontinuance againſt both, and of the entire Suit, therefore &c. Ibid. 


(H) In 


1 Nonſuit. 


* 


(H) In what Cafes the Nonſuit of the Plaintiff” again 
one ſhall be for others. In what Actions. 80 


Noy. 139. 1. IN Debt againſt divers, if the laintiff be nonſuited againſt one 
5 1 he is nonſutted againſt both. 2 D. 4. 4. b. b 


Caſe. S. P. In Debt upon Obligation againſt three Co-heirs, tuo confeſs Aſſets, and the third confeſſed a 
little Parcel; the Plaintiff replies that the third has more Lands; and iſſue thereupon ; and at Nifi Prius 
the Plaintiff cu, Nonſuited ; and therefore it was now moved to have Judgment againſt the firſt two for 
ſo much as they have confeſſed ; and the third auh had nonſuited the N off ered to conſent for Judo- 
ment to be given againſt him alio for the firſt Parcel; but per Cur. this cannot be; becauſe a Nonſuit as to 
the third is a Nonſuit as to all, and the Conſent of the third cannot bind the firſt two, nor himſelf without 
nec Original; but the Plaintiff onght to have had his Judgment entred againſt the two at firſt ; and ſo by 
this Default the Plaintiff loſt his Debt, becauſe there was an Alienation after, and ſo a new Original 
would come too late; and adjudged for the Detendant. Sid. 378. Mich. 20 Car. 2. B. R. Blake's Caſe. 


2, Three Obligors and Obligee deliver the Obligation into an indiffe- 
rent Hand upon Condition; if the Obligors bring Detinue agatnſf Bailee 


for the Daltgation, the Nonſtut ok one ſhall be the J2onſuit of the 
other. 2 I, 4. 16, 
But it was 3. In an Appeal againſt two, tf the Detendanrs join ſeveral Iſſues, ant 
held rnar "© after the Plaintiff is nonſuited againſt one, this is a Nonſuit againſt 
were not both. Y. 37, 38 El. B. K. adjudged between Curtis and Brown, 


try'd ſhould 
be arraigned upon the Declaration at the Queen's Suit. Cro. E. 460. Curtis v. Savil and three others. 


* 139. 4. In a Writ againft three by ſeveral Præcipes, if the Demandant be 
Cafe. & 5.— nonlutted againſt one, this ſhall be a Montuit againft all. 21 E. 
* Br. Non- 3+ 36. b. 7 I. 6.27. 27 E. 3+ 87. b. Co. Lit. 139. narf real Action. 
ſuit pl. 57. | 
cites 8. 05 S. P. For they find Pledges de Proſequendo but once only, and the other Tenants ſhall 
have Advantage of it; becauſe the Writ is intire as to the Demandant, and ſeveral as to the Tenants ; 
per Ardern J & ron Negatur. Br. Nonſuit, pl. 45. cites 4 E. 3. 33. S. P. For as to the De- 
mandant it is but one Writ under one Teſte; note. Co. Litr. 139. a. b. Precipe of Debt againſt 
two by ſeveral Præcipes, Scilicet, Præcipe [the one] quod reddat 201. and Præcipe the other quod reddat 101. 


the Plaintiff is nonſuited againſt the one, this is a Nonſuit againſt both, Br. Nonſuit, pl. 19. cites 7 
. | 


C * , 5 * 0 8 K a " — 2 . " 4 _ _ - 
Pr Ie Bp. "yy 18 3 n 1 — W263: LY TD A Boks . 5 * 2 et RA, Aa "Io 0 y : * 8 
Jĩê«˙ ̃ ͤAm::.!E!:!E!:!:. ˙ m. — —!I , 


5. In a Writ of Quo jure Communiam clamat c. brought by two, 


F 

the Nonluit of one thall not be the Nonſuit of the other, 11 b. 3. 
Rot. 3. in dorſo. between the Prior of Ozcburz and Richard dt 
7w ry Plaintiſt againſt Robert Clonnore udjudged. 

If a Treſpaſs 6. In A perſonal Action againſt two, it they plead ſeverally, and after 


ve drought the Plaintiff is nonſuited againſt one before he has Judgment a- 
& Non pro- Jaltiit the other, he ſhall be barred againſt both; For this operates 
ſequitur a- in Mature of a Releale of all. Hobart's Reports 243. between * L 
gainſt one weley und Sholey (Quere it this be not miſprinted.) 


that is a Re- 
traxit, and may ſtand againſt the other. Noy. 139. Sir Richard Vernon's Caſe.—“ Hob. 180. S. C. 


ieee ee 


But to avoid 7. Writ of Entry anon ſeveral Præcipes, and the one was at one 
4 


og e Iſuue, and the other at another Iſſue of Fointenancy, and the Iuqueſt found for 
as confeled the Demandant in the firſt Iſſue, by which he had Fudgment to recover, and 


the Nontenure after they were demanded upon the laſt Iſſue, and the Demandant would have 
of the other; been Nonſuited ; but per Markham he cannot; For by Nonſuit againſt one 


1 e all the Writ ſhall abate; and Newton ſaid that he cannot as it is here; 
bd 


it ſeems, and For Judgment is given againſt the one, therefore no Nonſuit can be againſt 9 other 
therefore be him; quod fuit conceſſum. Br. Nonſuit, pl. 2y. cites 22 H. 6. 42. 1 
cannot be | +2 : 

nonſnited and recover upon one and the ſame Original, and the Time ſhall be tried. But hy the Reporter, 
this Matter may be aided by the Entry of the Poſtea, and this ſhall make a Diverſity of Time, and then, 
if the Nonſuit comes after the udgment, and not in one Inſtant, it is well. Ibid. 


I 
ſend 
Not 

dhe 
8. A. EkKeg 


Nonſuit. | — 


— and B. were bound in a Bond jointly and ſeverally, and the Obligee It was argu'd 
broug ht Action againſt A. who pleaded that the Plaintiff brought Debt on the chat this was 


; 4 Bar only b 
ſaid Bond in the Court of Poole againſt the ſaid B. and after Imparlance Re- xz . 
traxit Querelam ſuam, Judgment ſi Actio. The main 8 was, 74 : 


this was a Bar to the ſuing of A. The Juſtices as to this did not deliver that Obligor 
any Opinion; but the Retraxit was pleaded in Curia de Recordo de Poole, 9" _ 
and it was uct alleged that the Court had Power to hold Plea by Patent or een 


18 f a vie U no other 
Preſcription, and therefore the Plea was ill according to the Reſolution in could take 


Turner's Caſe, 8 Rep. and Judgment was given tor the Plaintiff. Jo. Advantage, 
451. Hill. 15 Car. B. R. Denys v. Pain. and that it is 


not a Releaſe 
in Fatt, but only Quaſi a Releaſe, and that thisPlea is no Bar for A And Croke J. inclined to this ( woke, 
that it is neither a Releaſe in Fact, or in Law, but Nel an Agreement that he will no further proſecute; 
and ſaid, that it might be, that B. paid the Moiety of the ſaid Debt, and that the Plaintiff agreed to ac- 
cept it of him, ard would not further proceed againſt him ; and that being jointly and ſeverally bound 
he might make ſuch Agreement and nor diſcharge the Bond ; but Berkley J. held the Plea good, and a 
good Bar, becauſe the Bond is Joint and 8 and one of them being diſcharged, it cannot now be a 
Joint Bond; and therefore a Diſcharge Quoad the one is a Diſcharge alſo Om the other. But no 
other Juſtices being in Court it was adjourned. Cro. C. 551. Trint. 15 Car. Dennis v. Payne. Mar. 
95. pl. 165. S. C. but reports that the Obligee brought Debt on the Bond againſt both. [which per- 
haps he means (as in Fact it was) at different Times, and by ſeveral Actions.] 


9. In Treſpaſs againſt three Defendants, one pleads to Iſſue, and the other Hob. 70. S. C. 


two Demur ; Plaintiff has Verdict on the Iſſue and Judgment, and as to eng 
the other two Nolle proſequi is enter'd, yet Plaintiff thall have his Execu- Io 770% 2 


tion againſt the firſt; if Nolle proſequi had been entered before Fudgment againit two, 
againſt any of them, this had not amounted to a Releaſe to all, but a Waiver * * 

" Lats | everal Pleas 
of Js Jenk. 309. pl. 8). | | ee 
Trial both are found for the Plaintiff, and ſeveral Damages; the Plaintiff may enter a Nolle proſequi a- 
gainſt one, and proceed againſt the other; and ſo upon a Demurrer, or Iſſue and Demurrer. Reg Plac. 
190. cap. 5. cites 2 Len. 177. Mo. 624. 1 Cro. 239. 243. 2 Cro. 118, 349. And Hob. 70. 


Io. In Ejectment againſt two, one confeſſed the Action and the other plead- But he ſaid 
ed Net Guilty; it was held that he could not enter a Non- pros. againit one r d 
ot them, and have Judgment againſt the other; and a Difference was taken be Law,. or 
between Treſpaſs and Hectment; cited by Holt Ch. J. 12 Mod. 656. in the that the Writ 
Caſe of Gree v. Roll, as a Cale in the Year 1650. ſhpold abate 
| | y a Non- 
Pros. againſt one, or that there was any Difference between Treſpaſs and Ejectment in that Point; he 
agreed that in Ejectment they could not be Nonſuited againſt one and proceed againſt the other; bur it 
there be teh Defendants, and one of them will not appear, or not * confeſs Leaſe, Entry and Ouſter, he may 
be acquitted, and the Plaintiff proceed againſt the other; and he who is acquitted is Party to the Record; 
and if he cannot have a Writ of Error, it is becauſe he ts not hurt by the Judgment. Ibid. And he 
ſaid that in Lord North's Time, if there were ſeveral Defendants, and one of them would not confeſs 
Leaſe, Entry, and Ouſter, the Plaintiff was nonſuited againſt all and had Judgment for the whole a- 
gainſt the caſual Ejector; and ſaid that that was hard to turn one out of Poſſeifion for Default of an- 
other, who was willing to defend his "I'irle ; and that he never knew a Non-pros. againſt one, <vhen t<vo 
had joined in a Plea, enter d at Niſi Prius, but it might be done above and a Liſtringas taken out againſt 
the other only. Ibid. 656, 657. | 
Ejectment againſt ſeveral, who all entered into the Rule of Leaſe, Entry, and Ouſter ; at the Aſizes 
ſome <vculd confeſs and others would not; the Plaintiff, as to thoſe that <vould not confeſs, entered a Nou-pros, 
and event en againſt the others, and recovered ; upon this a Rule «vas made, that in like Cafes the Plaintiff 
ſrould go on againſt theſe who would Confeſs, and as to thoſe who would not, ſhould be Nonſuit ; but that the 
 C:uſe of the Noriuit ſhould be expreſſed in the Record, viz. becauſe thoſe Defendants would not confeſs 
Leaſe, Entry and Ouſter; and upon the Return of the Poſtea, the Court would be informed what Lands chere 
m the Peſfſeſſion of thoſe was 7 N that the Judgment might be entered againſt the caſual Ejector as to 
them. 2 Salk. 456, 457. Paſch. 4 Ann. B. R. Greeves v. Rolls. 


11. In a joint Action againſt two the Jury ſever'd the Damages, 50 J. Jerk. 309. 
againſt one, and 10007. againſt the other; Plaintitt enters Non-pros. to the Ni vi 8 
50/. The entring the Nolle proſequi as to one Defendant is no Diſcharge ot C. And this 
the other; and Plaintiff had Judgment. 2 Show. 469. Paſch. 1 Jac. 2. B. entring the 


R. Radrey v. Strode. Nolle proſe- 


| | qui as to the 
other Defendant cured the Fault in the Verdict. Carth. 19. S. C. and affirmed in Parliament. Ibid. 21. 
12. Where there are divers Iſſues joined between the Plaintiff and De- » 0 98 
lendant, and the Plaintiff enters upon the Roll a Nolle proſequi, id eſt, = R 
Non vult ulterius proſequi, that he /, nct proceed upon ene, or more ol 
the Iſſues joined, yet he may proceed to Trial pon the reſt of the Iſſues. 


Reg. Plac. 190. cap. 5. cites Prac. Reg. 206. 
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Nonſuit. 


(I) At what Time. 


| See (D)— 1. JN Debr againſt divers, if one be at the Exigent, and the Plaintiff 
| e is nonſuited againſt the other, this ſhall ſerve for him who is at 
| the Exigent allo, 2 I. 444+ b. | 


mm 


(K) In what Caſes the Nonſuit in one Thing ſhall be in 
another Thing. 


Becauſe he 1, [MN Debt, if the Oetendant acknowledges the Action for part, and 


had ] — A1 pleads to Iſſue for the Reſidue, and rhe Plaintiff has Judgment im- 
8 CEE mediately becauſe it is confeſſed, hut Ceſſet Executio by Reaſon of the 


ſd before Damages which are to be aſleſſed by the Jury upon the Jfſie tried, it 
the Nonſuit. the 8 be nonſuit in this Jflue, this ſhall not be J2onfuit for 
Bur if the the Damages to be given; Becauſe he has Judgment. 18 H. 6. 26, 


Nonſuit had = | 

enſuir had Contra 42 E. 3+ 25. b. Adjudged, 

any Judg- | 
ment, then the Novſuit had gone to the whole Action, fo that he ſhould not have Judgment for any Part; 
but Contra of Nonſuit after 133 for Part. Br. Judgment, pl. 1 50. cites 42 E. 3. 25. Brooke 
ſays the Reaſon appears there plainly to be, becauſe upon the Confeſſion the Plaintiff had 2 


immediately of the principal Debt; For if Judgment had not been demanded of this Parcel before 
ſuit, the Plaintiff could not have recovered for any Part. Br. Nonſujr, pl. 64. cites S. C. 


If the De- 2, In Writ of Account, if the Oetendant be adjudged to account, 
NOT and then the I Dlaintiff ſues a Capias ad Compurandum, tn which he is 
9" and NONuited, it ſhall not be any Nonſuit of the firſt Original; For this 


account, an 


be at Ine was determined by the Judgment to account, 21 E. 3. 7. Adjudged. 
before the Au- 3 Y. 4. 7. | 


ditors, and | | 
the Inqueſt is ready to paſs, and the Plaintiff is preſent and 4vill not ſue, he ſhall be barred in the princi- 
pal Action ; For N Award of account the Action is not determined; For the Action depends upon the Ori- 
555 ginal, and ſo the Nonſuit or Diſcontinuance of Account is a Diſcontinuance of all the Action, and rot 
like to other Actions where the Plaintiff bas Judgment to recover; For there the Action 1s clearly deter- 
mined; and when he brings Scire Facias upon it, he may be Nonſuited in it; and yet the firſt Recove- 
ry is good; but it is otherwiſe here. Br. Nonſuit, pl. 41. cites 1 H. 7. 2. | 
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3. In Action of Debt, if Oetendant to part pleads to the Country, 
and to the Reſidue wages his Law, (ds h2 may) and after Detendant 
comes to make his Law. if the Plaintiff be nonſuited upon the Ley 
Gager, thts ſhall ve a J2onluit tor the whole, 19. 16 Ja. B. R. 

herd. . 4+ In a Prohibirion, Ik the Plaintift declares, that where the Suit 
mens 2 2", in the Spiritual Court is for Tirhes of tour Mills, that A. was ſeiſed 
and he pleads Of d Oule and two ancient Mills in the fame Houſe, and that he and 
to Iſue as to All thoſe whole Eſtate cc. Have paid 10 s. in lieu of all Tithes iſſuing 
Part, and de- Out of the Houle and two ancient Mills, and that after he built in the 


murs to the 0- ſame Houſe two new Mills, and ſo by the Law he is to be diſcharged ot 
ther Part,the 3 5 


Plaintiff may Tithes of thoſe two new Mills; A. the Defendant, as to the Cuſtom, 
y - k 

beNonſuitas takes Iſſue Mo ſuch Cuſtom as to the Houle and two ancient Pills, 
to one Point, und as to the two new Mills he demurs in Law; And after at the 
and pro- Miſi Prius to try the Cuſtom the Plaintiff is nonſutted, this ts a 


oed, Hiob Montiiit alſo as tothe Demurrer ; for it is bur one Original. Mich. 13 


180. Trin. Car. B. R. between Gin and $4. Adjudged per Curiam, 
bd re ertel and a Conſultation granted accordingly, Hobart's Reports, 243. 
je, Eveley v. Sloley. 1 
& 5. If A. B. has diverſe Actions or Aſſiſes and Niſi Prius againſt D. C. 
there D. C. may appear in Perſon to one Suit, aud be nonſuited as to * 
| | or fer 
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Nonſuit. 575 


other, and all at one and the ſame Day. Quod Nota. Br. Nonſuit, pl. 22. 
cites 21 H. 6. 20. 


well upon a Demurrer before 0 N as upon an Iſſue before Verdict. 


| * 8. 233 24. | Lev. 263. S. 
J. In Debt for Rent the Plaintiff counted of a Demiſe of three Chambers C and Raym. 


and a Cellar at 9 l. Rent and tor Rent Arrear brought the Action. The 15.8. C 


Defendant pleaded as to part Nil debet, and to the Reſidue, That the Demiſe * 


i lt of thoſe 
was of three Chambers, a Cellar, and another Room. The Plaintiff as to Rooks RY 


the Plea of Nil deber entered a Nolle Proſequi, and as to the ſaid ſpecial tion the En- 


Plea he demurred in Law. Saund. 206. Hill. 20 & 21 Car. 2. Salmon v. of the 
Smith. | | 8 Proſe- 
8. In Aſſumpſit the Plaintiff declared of two ſeveral Promiſes ; the In a De- 
Defendant pleaded, and rhereupon the Plaintiff demurred. The Plaintiff” claration 
entered a Nolle Proſequi upon the ſecond Promiſe, and had Judgment upon there, were 


the firſt ; And the Judgment was affirmed in Error. 2 Lev. 33, 34. Hill. 23 Re Don? 


& 24 Car. 2. B. R. Woolnough & Ux. v. Virdon, —Bur the Reporter dan demury'd 
adds a Nota, that no Notice was taken that the Nolle Proſequi was enter- to one of therm, 
ed upon one Promiſe before the Judgment upon the other, but ſays it the, Lan- 
ſeems to be good by the Caſe of Malſh and Biſhop. Cro. C. rf bad Fudg- 


ment on the 


Demurrer 
* . „ © — bl 
and then entered a Nolle Proſequi as to the other three Counts, but without any Miſericordia ; and this being 


aſſigned for Error, the Court held, That if the Entry of a Miſericordia had been neceſſary at Common 


Law, there is no Statute of Jeofails which cures the Want of ſuch Entry; For thoſe Statutes extend to 


Judgments entered by Confeſſion, Nil dicit, or Non ſum Informatus; but the principal [udgment is neither 
of theſe ; for it is a Judgment upon a Demurrer joined. Now at Common Law there was no Need of 
entring a Miſericordia in ſuch Caſes, becauſe ſuch Entry is only Pro falſo Clamore, and here is no Co- 
lour of any falſe Complaint, becauſe the Plaintiff ſays Non vult Ulterius Proſequi, ſo the Judgment 
was affirmed. 8 Mod. 198. Mich. 10 Geo. Anon. | 


(L) JYhere it ſhall be a Bar of other Actions, and be- 
YM remptory. 


1. A PPealof Felony, Robbery, or Larceny, may be taken befrre the Coro- Br. Peremp- 


ner, and if tne Plaintut be“ ponſured after Appearance, he ſhall 1 85 
loſe his Action for ever; and fo the Nonſuit is perempcory. Br. Nonſuit, PH. 
pl. 59. cites 22 All. 97. | | Nonſuit, pl. 
| L. CITES 47 
H. 3. 16. S. P. Br. Peremptory, pl. 8, cites 9 H. 4. 2. S. P. So of Abbeal of thee and . 
and this in Favorem Vitæ; For if the Defendant be acquitted, and take out Proceſs upon the Stature of 
Weſtminſter 2. againſt the Abettors, or if he purchaſe his original Writ, for that Cauſe he may be 
Nonſuit. Co. Litt. 139. a. (d) 5 | 
If the Plaintiff i» * Appeal of Maibem be Nonſuited after Appearance, this is a good Bar in Treſpaſs, 


per Knivet Ch. J. clearly; and fo it * ſeems peremptory clearly. Br. Nonſuit, pl. 40 cites 43 All. 39. 


—Br. Treſpaſs, pl. 261. cites 8. C.———Br. Nonſuit, pl. 66. cites 8. C. Br. Peremptory, pl. 
62. cites 8. C——S. P. per Knivet Juſtice, and he ſhall not have Treſpaſs or Appeal thereof again. Br. 
Peremptory, pl. 37. Cites S. C. * S. P. for the Writ ſays, Felonice Maihemavit, and therefore tlie 
Nonſuit is peremptory. Co. Litt. 139. a. (e) : 88 5 

In Appeal by Feme of the Death of her Flusband, if the Plaintiff is Nonſuited in Appeal after Aopenr- 
ance, ſhe ſhall not have another Appeal; per Huls. Quod nemo Negavit. Br, Nonſuit, pl. 11. cites 9 
H. 4.12. . | | 


2. In Writ of Error the Plaintiff was Nenſuited, and brought another Br. Error, 
Writ of Error, and was received to it, and they proceeded tothe Examina- pl. "gg 
tion of Errors, and reverſed the firſt Judgment, notwirhittanding the Alle- P. Ibpid pl. 


gation of the Nonſuit in the firſt W rar. Br. Nonſuit, pl. 38. cites 23 All. 8. 149. cites 2 
| 1 
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But if the Party be in Execution, he ſhall not have Superſedeas. Per Cur. Br. Noofuit, plz. 
7.12 


eites 8. C. S. P. Ibid. pl 47. cites 5 E. 4. 2. S. P. Br. Peremptory, pl. 38. cites 2 
& 19. | 


S. P. per Jay. In Audita Onerela the Plaintiff ſhall have a Siuperſedeas, but if he be 
Br. Noniuit, nonſuited in the Audita Querela, yet he may have another Writ of Ay. 


oy" "4 dita Querela, but not a Superſedeas. Br. Nonſuit, pl. 32. cites 24 E. z. . 
Quod Mor- & 22 E. 3. 4. 

dant Con- . | 

ceſſit.. 8 P. Br. Peremptory, pl. 38. cites 2 H. 7. 12. & 19. | 

If a Man ſues Execution are to his own Deed, and the other ſues Audita Duerela, and has Superſedens 
in Chancery, and after is Nonſuited, and the other ſues Execution again, there in Audita Querela he 


chall not ouſt the Plaintiff of Execution; Per Markam ; And per Velverton, this is becauſe a Man ſhall 


have but one Superſedeas in Chancery. Br. Nonſuit, pl. 26. cites 21 H. 6. 34. Br. Peremptory, pl. 18. cites 


S. C. 


Br. Per quz 4. Nonſuit in Per quæ Servitia is not peremptory, but he ſhall have a new 
Servitia, pl. Writ. Quod Nota. Br Nonſuit, pl. 33. cites 24 E. 3. 45. 


6. cites 24 
E. 3. 25.—8. P. per Cur. And ſ in Quid Juris Clamat; contrary in ancient Time. Quod Nota bene 


Br. Nonſuit, pl. 57. (bis) cites 24 E. 3. 45. 


5. In Scire Facias upon Recognizance the Plaintiff was nonſuited, and 
brought another Scire Facias in the fame Bank, and well; Quod Nota; 
For there is the Record; but contra where the Tenor of the Record on- 
ly has been ſent, and nor the Record it felt. Br. Scire Factas, pl. 128. cites 
24 E::3:73- ; | 
S. P. per 6. In Attaint the Nonſuit is peremptory; For upon this there is a 
Pole, and udgment given. Br. Nonfuit, pl. 39. cites 32 Aff. 13. 
that all the ) O 8 1 39 1 3 
Parties are by this * acquitted and diſcharged for ever. Quod non Negatur. Br. Peremptory, pl. 29. cites. 
19 Aſſ 13. & 32 Aſſ. 13. acc. * Orig (Aſſouths) i 
The Reaſon why the Nonſuit in Attaint is peremptory is, for the Faith that the Law gives to the 
Verdict, and for the terrible and fearful Judgment that ſhould be given againſt the firſt Jury if they 
ſhould be convicted. Co. Litt. 139. a. (f) 


7. Contra upon Diſcontinuance ; For upon this there is no Judgment 


given, as upon Nonſuit; note the Diverſity. Br. Nonſuit, pl. 39. cites 32 


Aſl. 13.— and 19 Aſſ. 13. accordingly. 


Hr. Nonſuit, 8. Petition of Right was traverſed and the Party nonſuited in the 


N 11 _ Pere, and the Opinion was, that he may have have a new Petition, 
8 that notwithſtanding the Nonſuit. Br. Petition, pl. 10. cites 11 H. 4. 52. 67. 


Man may be e : | | 
nonſuited in à Petition ard have a New Petition. Br. Nonſuit, pl. 34. cites 4 H. 6. 12.——& in a 


Traverſe and have a new Traverſe. Br. Ibid, ——-S. P. Br. Traverſe de Office, pl. 54. cites Frowike's 


Readings. . 
Nonſuit in Petition after Iſſue joined is peremptory. Br. Petition, pl: 22. cites 3 H. 7. 13.—Br. Peremp- 


tory, pl. 72. cites S. C.—8. P. per Townſend. Quzre inde. Br. Nonſuit, pl. 43. cites S. C. and 22 E. 4. 9. 


9. A. brings Debt againſt B.—B. imparls till the Morrow ; B. appears; 
A. is demanded and does not appear; A. ſhall be Nonſuit. If the [mpar- 
lance had been general, and not at a Day certain, and the Detendant had 
appeared, and the Plaintiff being demanded had made Default, A. in this 
Caſe thould be barred ; For this is a Departure in deſpite of the Court, 
and a Retraxit, as is uſed in a Common Recovery, upon the Voucher ot 
the Tenant, the Vouchee appears and imparls to no certain Day, and be- 


ing demanded makes Default, Judgment is hereupon given againſt the 
Tenant, and for the Tenant againſt the Vouchee to recover in Value. 


Where the Imparlance is general, both Parties ought always to attend the 
Court, and are demandable at the Pleaſure of the Court: It is otherwiſe 
where the Imparlance is to a certain Day, for in this Caſe the Parties are 

not demandable till the Day. Jenk. 80, 81. pl. 58. cites 9 H. 5. 5. 
Br. Nonſuit, 10. A Man brought Writ of Error and Scire Facias upon it, and after 7s 
pls 6 0. nonſuited, and then brings another Writ 0 Error and another Scire Facias 
ingly. Brook thereupon, and the Plaintiff in the firft Action who recovered prayed Exe- 
ſays, Quere, cution, and the Plaintiff in the Writ of Error prayed Superſedeas ul che 
| rror 


bi —— — — 


Nonſuit. 57 


— 


Error was diſcuſſed, and had it by Award, becauſe he had no Superſedens if this Non 
in the firſt Writ ot Error; and yet A Chief Clerk, the firſt Writ {uit hall be 
1 


of Error is Superſedeas in it felt, and it is ſaid that it is ſo where the Writ K pry 


of Error abates, inaſmuch as the Plaintiff is made a Biſhop or Knight, he 1.5; or to 
ſhall have another Superſedeas. Br. Error, pl. 55. cites 9 H. 5. 13. the Writ of 
; | SAW Error. 
If Error 1s ſued with a Scire Facias, and the Plaintiff is nonſuired, there he may have another III 
of Error and Scire Facias. Br. Nonſuit, pl. 63. cites 6 H. 7. 16. 


11. Nonſuit after Appearance is peremptory, and e contra before Appear- Br. Peremp- 
auce. Br. Faux Judgment, pl. 9. cites 21 H. 6. 34. and fays it ſeems ſo tery, pls. 
by that Caſe cites S. C.— 

* 5 Brook ſays, 
5 it ſeems that 
no Nonſuit is peremptory but Nonſuit after Appearance. Br. Nonſuit, pl. 66 —In Drare Impedit, Nonſuit after 
Appearance is peremptory. 2 Salk. 559 Mich. 3 W. & M. B. R. Berkley v. Hanfard.—S. P. If the Plain- 
tiff in Quare Impedit be nonſuited after Appearance, the Defendant ſhall make Title, and ſhall have 
Writ to the Biſhop, tho“ it be before any Count. Br. Nonſuit, pl. 62. cites 19 E. 4. 9. & 33 H 6. 1.— 
IT WA K Rule that Nonſuit before Appearance is not peremptory in any Caſe; becauſe a Stranger 
may purchaſe 4 Writ in the Name of him that hath Cauſe of Action. Co. Litt. 139. a. (f) Non- 
ſuit before Appearance is no Bar in another Action. Carth. 173. Clobery v. Biſhop of Exon. 


12. It was ſaid by ſome of the Court for Law, That if a Man be adjudred 
to account and is at Iſſue before the Auditors, and the Inqueſt is ready to 
paſs, and the Plaintiff wakes Default, he ſhall be nonſuired, and the Ac- 
tion ſhall not be revived after. Br. Nonſuit, pl. 41. cites 1 H. J. 2. 

13. It a Man be adjudged to account who is not preſent, a Capias ad Com- Contra it is 
putandum fhatl i//az, and upon this returned, if the Defendant appears, and en Capias 
che Plaintiff makes Default, he ſhall be nonſuited, and yer another Time 4 Len 
he ſhall have Sire Facias ad Computandum; per Townſend, which was not this hows af 
deny*d ; and this Scire Facias gives Day to the Parties, upon which they Day upon 
ſhall plead to the Action. Br. Nonſuit, pl. 41. cites 1 H. J. 2. this, Br. Ibid. 

14. Where a Statute gives Action as Maintenance, Decies tantum &c. 
which were not at Common Law before, it ſeems that the Party may be non- 
ſuited, and have a new Action, and Traverſe is in lieu of Action. Br. Tra- 
verſe de Office, pl. 16. 1 8 

15. In Writ de Nativo habendo Nonſuit aſter Appearance is peremptorv ; 

For thereby the Villein is enfranchiſed. Co. Litt. 139. a. (c) 
16. But in a Libertate prokanda Nonſuit atter Appearance is not peremp- 
tory. Co. Litt. 139. a. (c) A 

17. Nonſuit in a Writ of Right where the Iſſue is joined upon the meer But if the 
Right is peremptory. Otherwiſe if the Iſſue had been joined upon any er p- be 
collateral Point. Goldsb. 90. Trin. 30 Eliz. Heydon v. Ibgrave. e 


ance, in ſuch 
| Ry PA Io Caſe Jugd- 
ment final ſhall not be given; But Contra after Appearance. Br. Nonſuit, pl. 26. cites 21 H. 6. 34. 
AQ uod ei deforreat in Nature of a Writ of Right was brought, in which the Miſe was joined upon the 
mere Right, and after the Jury was charged, the Demandant upon Nonſuit vas barr'd by Judgment, and a 
rew Quod ei deforceat was brought, and the firſt Jocgment pleaded in Bar, upon which there was a 
Demurrer, and adjudged a good Bar, and Judgment final given; whereupon Error was aſſigned, that 
Tudgment final ought not to have been given upon this Demurrer ; and after Argument, the Opinion of 
the Court upon Conference with ſeveral of the Juſtices of England was, that the Judgment ought to be 
aſfirmed. Mo. 403. pl. 536. Paſch. 37 Eliz. Aprichard v. Penry. 


18. After Nonſuit 0 Motion can be made in Arre/# of fudgment; For 
the Plaintiff is out of Court; per Cur. And tho' the Cafe was in Reple- 
din where the Avowant is Actor, yet it cannot be made. Litt. R. 253. 
5 Car. C. B. Lucas v. Heath. _. As 5 | | 

19. When a Plaintiff is Nonſuit, if he will again proceed in the ſame 
Cauſe, he muſt put in a new Declaration, and cannot proceed upen that De- 
claration whereupon he did proceed in the Cauſe and wherein he became 
Nonſuit + 22 Car. B. R. 16 April 1650. For by his being Nonſuit, it 
ſhall be intended that he had no ſuch Cauſe of Suit as he declared in; 
and ſo that Declaration is void; and he hath no Day in Court. 2 L. 


P. R. 231. hd 
1H 4 20. The 
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then neither 


Nonſuit. 


20. The Declaration on the Niſi Prius Roll varied from the Plea Rol, and 
Plaintiff at Niſi Prius was Nonſuit. Diſtringas de novo was awarded 
and the Nonſuit not material. Raym. 38. Mich. 13 Car. 2. B. R. Read 


578 


v. Grapler. 
(M) Of calling for the Plaintiff. 
; 15 OTE, tho' * the Plaintiff appears when the Inqueſt appears, ver 
5 Orig ; when they are {worn - the Iſſue and are together, and after 
Gome que, come back to give their Verdict, he ſhall be then demanded, and may 


be nonſuited not withſtanding his Appearance before, and ſo it is uſed at this 
+ Quære if Day. Br. Nonſuit, pl. 65. cites + 50 E. 3. 12. 


this be not 5 
miſprinzed, tho” all the Editions cite as here. 


2. Plaint was removed out of C. B. by Pone by the Defendant, and at the 
Day of Return the Plaintiff did not come, by which the Plaintiff was de- 
manded thus, | viz.] J. F. thou loſeſt thy Writ. Br. Nonſuit, pl. 28. 
cires 21 H. 6. 50. 
3. If a Replevin be by Writ or Plaint, yet the Form to demand the 
Plaintiff to nonſuit him is, J. F. zhou loſeſt thy Writ, and not, thou loſeft 
thy Plaint ; and the Plaintiff did not come, becauſe Nonſuit was awarded, 
and that the Defendant may ſue Return. Br. Nonſuit, pl. 28. cites 21 U. 
6. 50. per Brown. | ; 
The Court 4. In Debt upon Bond they are at Iſſue, and at another Day the Defen- 
calls not the gant confeſſed the Deed when the Inqueſt appeared, by which they were charged 


irtitr f . | 2 
1 _ FE apon the Damages only, and after they come back to give Verdict of Damages, 


until the Ju the Plaintiff there ſhall not be demanded nor nonſuited; For the Fuds- 


ry are about nent ſhall be now upon the Confeſſion, and not upon the Verdict; For they were 
Vobis their not Charged upon the Iſſue, but only of Damages, as an Inqueſt to inquire 
erdict, nor : 8 a 
of Damages, and not an Inqueſt upon Iſſue; Nota. Br. Nonſuit, pl. 61. 
but only for Cites 16 E. 4. 1. 


his Advan- | 
tage; For the Judges of Niſi Prius have Authority to take the Verdict without demanding the Plaintiff ; and 


there is no Entry of his being demanded ; nor is it Error if he be not. Comb. 331. Trin. 7 W. 3. B. R. 


Read v. Waldron. 


5. Upon a Trial when the Jury comes to deliver in their Verdict, and 
the Plaintiff is called to hear the Verdict; if he do not appear after he is 
thrice called by the Cryer of the Court, he is to be nonſuited, and the 
Nonſuit is to be Recorded by the Secondary, by the Direction of the Court, 
at the Prayer of the Defendants Counſel Hill. 2x Car. B. R. For the 
Court will not order it ro be Recorded, except the Counſel pray it for 
the Client. 2 L. P. R. 231. ee 


* — — 9 —— 


(N) Entry thereof ; when, where, and how; Ad 
Pleadings. 5 


. HERE are divers Manners of Entries of a Retraxit. After both 
Parties have appeared in Court, the Entry is, Et poſtea eodem die 
revenit hic ad Barram pred” Tenens per Attornatum ſuum prædictum, & 
pred” Petens tunc ſolemniter exatFus non venit, ſed a Secta ſua pred in Con- 
temptum Cur" ſe retraxit ideo Conſideratum eff quod petens nihil capiat per 
breve ſuum pred” ſed /it in miſericordia pro 7400 Clamore ſuo inde, & quod 
pred tenens eat inde /ine die. 8 Rep. 62. a. Mich. 6 Jac, in Breecher's Caſe. 
lays this appears Trin. 5 H. 6. Rot. 320. | | 


2. Another 


His =#+S + do 


22 28 8 


t. 


8 N onſuit. 


2. Another Form is, Es ſuper hoc idem querens dicit, quod ipſe non vult ul- 4 
8 . eh ſuum præd proſequi, ſed abinde omnino ſe retraxit Ec, Ideo I: 
Se. Ibid. | f 
3. Another Form is, Oucd idem querens fatetur ſe (ſeu cagnovit ſe) ulteri- ; 
us nolle proſequi verſus pred” def. c. de Placito pred. Ibid. 1 
4. And Entry of a Departure in deſpite of the Court of the Part of the | i 
Tenant is, Et pred” A. licet ſolemniter exatFus non revenit, ſed in Contempt |, 
Curie receſſit & defaltam fecit; and, this is when in Judgment of Law he 
is preſent in Court, and, being demanded, departs in deſpite of the Court; 
this amounts to a Bar in Reſpect of the Deſpite and Contempt to the Court. 
And a the Judgment is there given upon Default as appears before. Ibid. li 
& 62. Þ. | 
5. A Man ſued Writ of Error in B. R. and permitted the Record to lie, Br. Error, pl. 
aud did nothing, by which the Plaintiff brought Scire Facias of Execution, 6. cites S. C. 
and the Defendant was twice returned Nihil, by which it was entered that 
inaſmuch as the Deſendant was demanded and did not appear, therefore 
fiat Executio &c. and this Entry was after upon the Scire Facias to have 
Execution, and not to be a Nonſuit in the Writ of Error, Quod Nota. 
Br. Nonſuit, pl. 2. cites 9 H. 6. 13. | | [ 27 
6. Where the Plaintiff is nonſuited after Iſſue joined in Second Deliver- 14 
ance, there a Special Entry ſhall be made, and this by Reaſon that the De- 
tendant ſhall have Return irrepleviſable. Br. Nonſuit, pl. 24. cites 22 H. ö 
6. 22. = 
7. A Retraxit cannot be by the Plaintiff unleſs he comes in proper Per- The Words 1 
ſon, and if it be awarded by Arbitrement that J. N. thall withdraw or e the . 15 
retract ſuch Action, there a Diſcontinuance or Nonſuit will not ſerve, Fer a 
but he oughr to make a Retraxit, per Catesby; and it is ſaid there, that non velit.) W- 
he may do it before his Day comes, and the Entry thall be ©uod Lucrens ——Proſequi | 
in Propria Perſona ſua venit et dicit quod ipſe Placitum ſuum preditt* ulte- 3 de Jed | * 
: rius * proſequi non vult ; quod Nota; and Retraxit is a+ Bar to the Plaintiff” i Reba, N 
8 for ever. Br. Departure, pl. 12. cites 21 E. 4. 43. and if he be bit 
Yeſent in $i 
Court and demanded, the Entry is, a Secta ſua præd' in Contemptum Curiz ſe retraxit CE or Fatetur (| 


ſe ulterius nolle Proſequi &c. and with this agrees 3 H. 6. 14. a. 21 Ed. 3. 43. a. & 4 E. 3. 23. a. 
4 Where the Caſe was, that 3 Coparceners were Plaintiffs in Writ of Diſceit, ard 2 of them appeared 
1 in Perſon, and the 3d by Attorney, and ſaid, that they would no further ſve; and could not, becauſe 
the one was by Attorney; by which they were nonſuited. 8 Rep. 58. a. b. Mich. 6 Jac. in Beecher's 
Caſe, S. P. 12 Mod. 652. in Caſe of Gree v. Rolle. 


+ Br. Departure, pl. 13. cites 15 E. 3. and Fitzh. Aſſiſe 96. 


— 


9 8. In Caſe of Nonſuit after privy Verdict the Verdict which was be- 
” fore given ſhall be entred oz the Back of the Pannel or in the Schedule au- 
5 zexed, and not in the Roll &c. Kelw. 65, pl. 3. Trin. 20 H. J. 
4 9. In Treſpaſs were ſeveral Iſſues, one found for the Plaintiff & ſuper hoc 
idem Quer' gratis hic in Cur. cognovit ſe ulterius nolle proſequi verſus le 
Detend. de cæteris exitibus, upon which there is an Eat ade ſine Die, and 
the Plaintiff has Judgment for the other. 2 Salk. 456. Mich. 3 Ann. B. R. 
3 in Caſe of Goddard v. Smith. cites Co. Ent. 650. d. 
10. Iſſue was for part, and Demurrer for part in an Action of Treſpaſs, and 
1 Verdict pro. Juer' upon the Iſſue; upon Which the Plaintiff enters a Non 
Pros. in this Manner, Et ſuper hoc idem Quer' quoad Materiam predict. 
unde partes prædict. poſuerunt ſe in judicium fatetur fe nolle Materiam il- 
lam &c. ulterius quoviſmodo intromitrere ; Ideo idem detendens eat i472 
h /ine Die &c. & ſuperinde idem Querens petit judicium de damnis predict. 
lie &c. Ideo Conſideratum eſt, that the Plaintiff recover; and that the 
2 Plaintiff be amerced pro falſo Clamore as to the reſt, & quod Deſendens 
1 eat inde ſine Die. Ibid. cites Co. Ent. 676. &&. N | 
er 11. Jury came in with their Verdict, and the Plaintiff was nonſuit, ö 
od | and the Entry is, Super quo Querens ſolemniter exactus non revenit 
ſe. nec eſt proſecutus Billam fuam, ſuper quo Conſideratum eſt god i capi- 
at. Ibid. cites Co. Ent. 28. | | oth 
12. Error of a Judgment in B. R. The Error aſſigned was, whereas 
i the Plaintiff was nonſuited in Treſpaſs alter Evidence; The Jud 2 i 
: | Ou 
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| 580 | Nonſuit. 


Quod nihil Capit per Billam, which is a Bar; whereas it ought to fare 
been only in Miſericordia quid non Projecatus eff &c. But it was held to be 
no Error; For all the Precedents of later Times are in that Manner. 2. 


For that the Judgment is, Quod Onerens & plegii ſti fint in Miſericordia 


pro falſo Clamore ſuo, whereas it o“. t to have been, Dna non proſecuti ſunt; 
For it ought not to be Pro falſo Clamore, bur where it 1s after Verdict or 
Judgment upon Demurrer ; And tor that fee F. N. B. 76. a. Book of En- 
tries, 116. And for this Matter it was held to be manifeſt Error, and the 
Judgment was reverſed. Cro. J. 213. Mich. 6 Jac. B. R. Anon. 

13. In Action upon the Caſe, if the Plaintiff be Nonſuit, and after it 
is entered, that he reliquit Actiunem ſuam & fatetur ſe nolle Ulterius Proſe. 
gui, this is not any Nonſuit as it is entered. See Error (A) pl. 5. cites 
Mich. 11 Jac. B. R. between Coles and Lowe. Adjudged. | 

A Latitat 14. Debt againſt A. B. and C. by three ſeveral Precipes, and is at Iſſue 
was ſued out upon Non eſt factum with A. and when the Jury returned to give their 
2 for  Verdi&t, the Plaintiff is nonſuited; and the Entry was Non profequitur 
Yeſ»aſs ; the de Veredicto habendo ; per Cur. that is moſt barbarous; for it ought to have 
Plaintiſ was been Non proſequitur bre. ſuum; and the Nonſuit againſt one is the Non- 
No * o- ſuit againſt all, Noy. 139. Sir Richard Vernon's Cale. 
ration, and the Defendant's Attorney entered 4 Nonſuits againſt him; and it was held to be irregu- 
lary becauſe the Treſpaſs is joint, and tho“ the Plaintiff may Count ſeverally againſt the Defendants, yet 
it rqnains.joinf till it is ſevered by the Court. 2 Salk. 455. Trin. 12 W. 3. B. R. Allington v. Vavaſor. 


Th 


15. In Ejectment to try the Cuſtom of Eaſt-brent in Somerſetſhire of 
Copies for 3 Lives the Plaintiff was Nonſuit, and one of the Detendants 

| being dead Hales Ch. J. adviſed to enter into Suggeſtion on the Roll that 

one was dead, elſe the Judgment for the Defendants on the Nonſuit will 
be erroneous as to all; and the Defendant did accordingly. 2 Keb. 832. 
833. Mich. 23 Car. 2. B. R. Hawthorn v. Bawden. 

16. A. brought Action againſt the Collector of the King's Tax who 
brought it down to Trial by Proviſo and there the Plaintiff was Nonſuit, 
and now Detendant moved for Cos in Triplo; Note the Judge could not 
certifie in this Caſe that Defendants was ſued ar Collector, becauſe the Plain- 
tiff was * before Evidence ; Per Holt it muſt appear then by Afidavits, 
and there muſt be a ſpe##a/ Entry, Quia ſuper Exam. apparet Curiæ &c. 
Cumb. 322. Sir P. Egerton's Caſe. " 

17. A Man may be nonſuited in Term-Time, and the Record made up 
in the Vacation; but it muſt be entered on the Roll of rhe preceding 
Term; Per Holt Ch. J. 12 Mod. 417. Muſgrave v. Eſcourt. 

18. In EjeFment a Retraxit was entered as to one at Mi Prius, and 
Trial againſt the others, and held well. 12 Mod. 651. Gree v. Rolle. 

19. It was agreed in the arguing of this Cauſe, That where there are 
ſeveral Defendants, and they ſever in Plea, whereupon Iſſue is joined, that 
the Plaintiff may enter a Non Pros. as to one Detendant at any Time before 
the Record is ſent down to be tried at Niſi Prius. 2 Salk. 457. Paſch. 4 Ann. 
B. R. in Caſe of Greeves v. Rolls. 

20. Non Pros. ought not to be entered upon an Iudidtment but upon 
01 in Court and Leave thereby obtained. Farr. 86. the Queen v. 
Parker. 8 


(O) Judgment. 


1. CTION upon the Caſe upon a Promiſe, in Confideration that he 
promiſed to pay 101. within fix Weeks, the Defendant aſſumed to 
do ſuch a Thing, and tor Non-performance brought the Action ; And upon 


Non Aſſumpfit pleaded, the Parties being at Iſſue, the Record * 
rius 


8 . FLY ann — 
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Prius was, In Conſideration that he promiſed to pay 10 l. within /ix Months. 
And for this Variance, being againſt the Truth, and the former Record, 
the Plaintiff was nonſuited, and upon Adviſement of two Precedents, a 
Venire Facias de Novo was awarded, and the Iſſue being tried for the 
Plaintiff, Ge was given for him. Cited Cro. J. 670. Trin. 21 
Jac. in Caſe of Boung v. Englefield as Trin. 9 Jac. Farthing v. 
Dapper "i | 


uk Treſpaſs de Clauſo fracto in Parochia de Pancraſs abutting upon 8. C. cited 
Grayes-Inn-Lane. The Defendant pleaded Not Guilty; and the Record Raym. 38. 
of the Ni prius was Graves-Inn-Lane, wherefore by Reaſon of this 8 15 
Miſpriſion, becauſe there was no ſuch Place, the Plaintiff was nonſuited. 8 
But now in regard the Paper Book and the Roll were good, viz. Grayes- pler. 
Inn-Lane, which was the true Place, and it was but a Miſprifion in the 
Record of Niſi prius, which was void being variant from the Record 
here, a Venire Facias was prayed de Novo to try this Iſſue, and the Caſe 


of * Farthing and Dapper being ſhewn in Court, and the Roll thereof = See pl. 1. 


well weighed, the Court now held that it was a good Precedent and ſtood 
upon good Reaſon; For the Record of Nie prius ought to be warranted by 
the Roll, and varying from it is void, and the Nonſuit upon it is not ma- 
terial; wherefore here they awarded a Veni re facias de Novo. Cro. J. 669, 
670. Trin. 21 Jac. B. R. Young v. Englefield. 

W. Keeper of the Gatehouſe was ſued in an Action upon the Caſe S. C. cited 
for fuffering J. S. ro eſcape, who was in Execution upon a Fudg ment Trin. 2 agar the 
Car. He pleaded Non Culp. in London, and it was found by Niſi prius ; * * 
and becaule the Record of the Nis prius mentions the Fudgment to be Trin. the Niki pri- 
3 Caroli, which was a miſpriſion of the Record, the Plaintiff was non- us Roll be- 
ſuited: And now it was moved for the Plaintifft, That by Reaſon of this ing material- 
Miſpriſion the Record of Niſi prius is not warranted by the Roll, and thee. ao 
the Nonſuit thereupon being Null, the Poſtea ſhall not be recorded nor Roll, is bs 
entered; For there is no Warrant for this Record of Niſi prius ; where- Tranſcripr ; 
fore it was prayed, that a Diſtringas de Novo might be awarded, and wy therefore 
upon the thewing ot two Precedents in this Court, a Diſtringas de Novo for 27 3 
was awarded. Ero. C. 203. Mich. 6 Car. B. R. Aquila Weeks's Caſe, 7, deere, 


not in I que is 


a perfect Nullity, and it ought not to be entered on the Record, G. Hiſt. C. B. 138. cap. 15. cites Cro. 


Car. 204. Week's Caſe. | h : 
S. P. and S. C. cited. But here the Defendant inſiſted to have Coſts, and they directed to ſearch Pre- 


cedents. And it ſeems he ſhall have Coſts at the Diſcretion of the Court. Raym. 38. Mich. 13 Car. 2. 


B. R. Read v. Grapler 25 r 
In an Action upon the Caſe the Plaintiff at the Niſi prius was nonſuit, becauſe the Niſi prius Roll is, 


That the Plaintiff was in ſuch a Benefice in the Year 1662, whereas the Plea Roll is 1626, and ſo the 
Plaintiff is deftitute of his Proof; and now Wild Serjeant, moved to ſet aſide the Nonſuir according to 
* Wetks's Caſe. Cro. Car. 203. and it was adjourned Raym. 73. Paſch. 15 Car. 2. B. R. Fitch v. Vinor. 


4. In Treſpaſs and Ejeftment the Defendant was by Rule of Court, at In an Eyect- 
the Trial which was to be at the Bar, to appear and confeſs Leaſe, Entry, ment where 
and Oufter, and to ſtand upon the Title only, yet at the Trial he would not there are di- 

: Gees et : verſe Defen- 
appear, upon which the Plaintiff was nonſuit, and yer the Judgment was dants Which 
for the Plaintiff upon the Rule; and he was ordered to pay the Jury. are to confeis 


Nota. Sty. 425. Mich. 1654. B. R. Harvey v. Mountney. Len Baer 
| | TM 


if every one do not appear at the Trial, the Plaintiff cannot proceed againſt the reſt, but mult be 
Nonſuit. 1 Vent. 355. Trin. 33 Car. 2. B R. Anon.— S. P. 2 Vent. 195. Trin. 2 W. & M. C. B. 


Fagg v. Roberts & al. | 
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(P) Judgment. Coſts, In what Caſes: 
This Statute I. 3 H. J. cap. 10. HERE any Perſon ſpall bring a Writ of Error 


is confirmed to reverſe u Fudgment before Execution is had, 

by 19 H. 7. if the Fudgment is affirmed or the Writ diſcontinued, or the Plaintiff in Er- 

10. ror is nonſuited, the Defendant in Error ſhall have his Cofts and Da- 
mages. 


In ſecond De- 2. 7 H. 8. 4. S. 3. Every Avowant that makes Avowry or Conuſance, or 


liverance, the 


Ra wit juſtifies as Bailiff in any Replegiare or ſecond Deliverance for Rent, Cuſtom, 


Nonſuit, and or Service, if their Avowry, Conuſance or Fuſtification be found for them, or 
Damages the Plaintiff” be otherwiſe barred, ſhall recover Damages and Cofts. 

were award- | | 
ed to the Defendant; For now the Defendant ſhall have Return irrepleviable, which is in Nature of a 
Bar to the Plaintiff ; and this Statute is, that if it be found &c. Br. Damages, pl. 1 cites 19 H. 8. 6, 


7. S. P by Saunders, and that this is by the Equity of the Statute, the Intent being to give Da- 
mages in like Caſes. Pl. C. 82. b. in Caſe of Partridge v. Strange. 


In Replevin 3. 21 H. 8. 19. S. 3. Enacts that In Replevin or ſecond Deliverance for 
_— ee z Rents, Cuſtoms, Services, or Damage feaſant, if the Auouory c. be found 


for Damage Jer the Defendant, or the Plaintiff be nonſuited, or otherwiſe barred, the De- 


feaſant, and fendant ſhall recover ſuch Damages and Cyſts as the Plaintiff ſhould have 
the Plaintiff Had if he had recovered. 85 

and Defen- | 

dant are at iſſue, and after the Plaintiff is nonſuited ; Quære, if the Avowant ſhall have his Coſts and 
Damages by the Statute of 7 H 8. cap. 4. Fer this Caſe is clearly by this Statute of Avowry or Conu- 
ſance made upon the Land, and not upon the Perſon, which extends as well to Nonſuits in Replevin 
or ſecond Deliverance, as where the Plaintiff is barred; and alſo as well where the Avowry or Conu- 


ſance is for Damage feaſant, or a Rent-charge, as Rent-ſervice or Cuſtoms. D. 141. b. pl. 46. Paſch. 
3 & 4 Ph. & M. Anon. | | 


In Caſe, the 4. 23 H. 8. cap. 15. S. 1. If Plaintiff be Nonſuit after Appearance of 


DRE 2 the Defendant Sc. in any Action, Bill, or Plaint, for Treſpaſs upon Statute 


Defen- F S K. 2. or for Debt or Covenant upon Specialty of Contract, Detinue, Ac- 
Ew bad count, Charging as Bailiff or Receiver, Caſe, or upon any Statute * for any 
udgment of Wrong perſonal immediately ſuppoſed to be done to the Plaintiff, the Defen. 


ſts upon dant ſhall have Fudgment to recover his Coſts to be taxed by the Diſcretion 


this Statute, 


and upon Er- of #Pe Fudge of the Court where Sc. and ſhall have ſuch Proceſs and Ex- 


ror brought ectution for the ſame as the Plaintiff” might have had in Caſe the Fudgment 
the Record had been given for him. 5 


Was moved 


into B. R. and after, the Defendant ſued an Original in Debt for the Coſts in C. B. And adjudged that it 


lies very well . upon a new Original ; and if the Record bc denied, it ſhall come by Mittimus 


into the Chancery, but the C. B. may write to an inferiour Court ; And by two Juſtices againſt one, 
altho* the Record be reverſed, he ſhall have the Coſts aſſeſſed by the Court for the #rong and Vexation. 
D. 32. pl. 5. 6. Paſch. 28 & 29 H. 8. Anon. S. C. cited per Haughton J. 3 Bulſ. 248. Mich. 14 
ac, in Caſe of Small v. Boyer, ——S. C. cited per Gawdy, Mo. 625. Hill. 43 Eliz. in Caſe of Ladd 
+ Wright, that if the Plaintiff after Nonſuit pays Coſts, and then reverſes the Judgment by Error, 
yet the Coſts ſhall not be reſtored, becauſe given for the unjuſt Vexation. In Action on the Caſe 
for Words, the Plaintift was nonſuited at the Verdict, and he moved that his Declaration is vitious to 
fave Coſts, upon the Statute of H. 8. and 4 Jac. but it was adjudged, That for his Vexation he ſhall 
pay Coſts, tho* in Truth he ſhould never have had Judgment if the Verdict had paſſed for him. D. 
32. b. Marg. pl. 6. cites Paſch. 17 Jac. B. R. Eliſden v. Bennet S. P. And Cofts were N > 
And Hobart Ch. J. ſaid, that the Vexation is the more groſs, if there was no Cauſe of Action; For 
otherwiſe one may ſue with moſt Safety where he had leaſt Cauſe. Hob. 219. Drury v. Fitch 
Hutt. 16. Paſch. 16 Jac S. C. and tho' the Action would not have lain, yet the BEA ſhall have 
Coſts; For it was ſuch an Action in which the Plaintiff ought to have Coſts if he had recovered. 
So in an Action on the Caſe againſt an Executor on a Promiſe of his Teſtator, the Court ſeemed of Opi- 
nion, that Defendant ought to have his Coſts upon the Statute of H. 8. tho' the Declaration be inſuf- 
ficient, hut the Court deſired to ſee Precedents. Cited 3 Bulſ. 14 Jac. Smale v. Boyer. 
In an Action upon an Eſcape, the Plaintiff was nonſuited, a d it was held, that Defendant ſhould 
not have Coſts. 4 Le. 182. pl. 280. Mich. 19 Eliz. in C. B. Anon. And the Reporter ſays, Nota, 


The Words of this Statute are, (For any Offence or Tort Perſonal to be ſuppoſed to be done immedi- 


ately to the Plaintiff), And notwithſtanding this Action is Quodam Modo an Action upon the Statute 
by the Equity of the Statute of I 1. cap. 11. which gives this Action expreſsly againſt the Warden of the 


Fleet, 


582 | ' Nonfuit . 
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Fleet, yet properly it is not an Action upon the Statute; For in the Declaration in ſuch an Action no 
mention 1s made of the Statute, which See in the Book of Entries, 169. 171. and alſo here is not ſup- 
xoſed any immediate perſonal Offence or Wrong to the Plaintiff: And an Action upon the Caſe it is not 
— then the Writ ought to make mention of the Eſcape, and that it doth not here, and yet at the 
Common Law, before the Statute of Weſt: 2. an Action upon the Caſe lay for an Eſcape, and ſo b 
Dyer, Manwood, and Mounſon, Coſts are not given in this Caſe. 4 Le; 182. Mich. 19 Eliz. C. B. 
Anon. And by Dyer, upon Nonſuit in an Action wpon tbe Statute of 8 H. 6. the Defendant ſhall 
not have Coſts, for it is not a perſonal Wrong; For the Mrit is, Quod diſſeiſtvit, which is a real 
Wrong. I bid. If Debt be brought on the Statute of 5 Elix. of Perjury, and the Plaintiff be Non- 
ſuit, the Defendant ſhall not have Coſts by the Words (Perſonal Wrong &c.) becauſe the Statute of 
5 Eliz. was made long after the Statute of H. 8. and upon the Statute of Jac. the Defendant ſhall not 
recover Coſts, becauſe if the Plaintiff had recover'd, he ſhould have recovered no Coſts; and ſo no 
Coſts were giyen to the Demandant in this Action. Brownl. 66 Trin. 16 Jac. King v. Laws. 

If an Infant brings Treſpaſs by Guardian, and afterwards he is Nonſuit, he ſhall render no Colts j 
per Curiam, abſente Wray. Cro. Eliz. 33. Trin. 26 Eliz. in B. R. Grave v. Grave. | 

It was agreed, that if one brings an Action of Debt upon this Statute, in which there is a Demurrey 
upon Matter which goes to the Action, and this Demurrer is adjudged againſt the | faint, now Coſts ſhall be 
awarded for the Defendant by this Statute, and yer it is out of the Words thereof, and ſo is the Courſe 
of the Court, and has been divers Times allowed; but if the Demurrer goes to the Writ, which is ad- 
N > "HY the Plaintiff, the Defendant ſhall not have Coſts as was held H. 26 Eliz. And, 117. pl 
163. Anon. | 0 9 - 
Pets againſt an Executor upon an Obligation made hy his Teſtator. The Plaintiff was nonſuited ; 
the Defendant had Coſts by Order of the Court. Otheraiſe it is where an Executor is Plaintiff, and is 
nonſuited ; For it cannot be intended, that it was conceived upon Malice by him. Cro. Eliz. 503. 
Mich. 38 & 39 Eliz. B. R. Fetherſton v. Allybon. | 

Where Executors declared upon an Indebitatus aſſumpſit to them as Executors of J. F. for Money had and 
received to their Uſe as Executors. The Defendant pleaded Non Aſſumpſit, and the Plaintiffs were 
nonſuited at the Trial. And the Queſtion was, whether they ſhould pay Coſts upon this Statute ? And 
per Cur. the Plaintiffs ſhall pay Coſts; For the Receipt being ſince the Death of the Teſtator, if it 
was by the Conſent of the Executors, it is the Receipt of the Executors. And on the other Side, if 
it was without their Conſent, yet now the bringing this Action is a Conſent ; That as to the naming 
themſelves Executors, it is only to deduce their Right, and ſet it forth Ab Origine ; yet nevertheleſs the 
Cauſe of Action articles intirely in their own J ime, and fince the Teſtator's Death. It is only by 
Way of Conſtruction that an Executor is out of this Statute z and the Reaſon is, becauſe he is not privy to 


* 


the Original Cauſe of Action, but in this Caſe he is. 1 Salk. 207. Hill. 2 Annæ B. R. Jenkins & Ux. 
u. Plume And in either Caſe, whether the Receipt being ſince the Teſtator's Death was by the 
previous Appointment or Conſent of the Executors, or without, yet ſuch Conſent in the firſt Caſe, and 
the bringing the Action in the ſecond, makes the Recepit to be in their own Right; Per Holt Ch. J. 6 
Mod. 91, 92. Hill. 2 Annæ S C. but adjourned. And Ibid. 181. Trin. 3 Annæ B. R. S. C. adjudged. 

Executor brought Aſſumpſit for Money of his Teſtator had and received by the Defendant to the Uſe of the 
Plaintrff as Executor, and was Nonſuit. Defendant ſhall not have Coſts; For the Plaintiff could not ſuc 
but as Executor; and it is not material, whether the Money was received fince the Death of the Teſ- 
tator, or before; For if ſince, it is not Aſſets till recovered. 1 Salk. 314 Paſch. 2 Annz B. R. Eaves 
v. Macato. S. C. cited per Holt Ch. J. 6 Mod. 93. in the Caſe of Jenkins v. Plombe, by the 
Name of Elwis v. Mocato, which Caſe was then again agreed, becauſe there was no new Cauſe of 
Action, but a new Action upon an Aſcertaining of an ancient Cauſe, which Aſcertaining leaves it till 
a Debt of the Teſtators. 


5. 2 Provided that every poor Perſon being Plaintiff, which at the Cam- The Plaintiff 
mencement of their Actions be admitted by the Fudge to haue their Proceſs who 2 
and Counſel of Charity, all not be compelled to pay Coſts by this Statute, but at the Com- 


wi ; mencement 
ſhall ſuffer other Puniſhment by the Diſcretion of the Fudge. of the Action 
| | in Forma 
Pauperis, and before Iſſue was diſparper'd, and then «vas nonſuited; The Queſtion was, whether he 
ſhould pay Coſts within 23 H. 8. cap. 15. and it ſeems that he ſhall nor, becauſe the Proviſo is, that 
he who is admitted in Forma Pauperis at the Commencement of the Suit ſhall not pay any Coſts. And 
Coke and Croke were of the ſame Opinion; and therefore it was ordered to ſtay till moved of the 
other Part; But Coke ſaid, that in this Cafe the Statute is, that he ſhall have corporal Puniſhmenr. 
Haughton J. ſaid, that 4 Jac. ... is, Thar if the Plaintiff be nonſuited, the Defendant ſhall. have Cofts to 


he is not within the 23 [H.'$.] but Coke and Dod. e contra; For 4 Fac. refers in all to 23 [H. 8]. 
Man Prothonotary faid, it had been adjudged here that an Execution is not within 4 [ Jac.] becauſe 

it is not within 23 [H. $.] 1 Roll. R. 88. Mich. 12 Jac. Anon. | 8 
The Plaintiff was admitted in Forma Panperis, and at Niſi privs was nonſuited; and it was moved 
that Coſts ſhould be ſpared againſt him; For at Common Law no Coſts ſhall be paid; And the Statute 
23 F. 8. leaves it tothe Juſtices: And upon Inquiry of the Practice in ſuch Cafe, it was certified, that 
the uſual Way is to tax Coſts, and if the Coſts be not paid, that the Plaintiff ſhall be whipp'd. But 
It is in the Diſcretion of the Court to ſpare both upd Conſideration of the Circumſtances of the Caſe; 
But in the principal Caſe they awarded that the Plaintiff ſhould make his Election, ro be whipp'd, or 

to pay Coſts. Sid. 261. Trin. 17 Car. 2. B. R. Munford v. Pait. ; e 
t was moved to diſpauper the Plaintiff in an Action of Treſpaſs and Ejectment, becauſe it was 
proved by Affidavit, that he was a very vexatious Perſon, and had been thrice Nonſuit in this Action, 
and would never pay Coſts, or make a ſufficient Leſſee able to pay them. Roll Ch. J. ordered him to 
| | put 


be levied as 23 [H. $.] ordains; by which peradyenture this Plaintiff ſhall pay Coſts; but it ſeems that | 
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584 Nonſuit. 
put in an able Leſſee to pay Coſts, or otherwiſe he ſhall not proceed in this Action. Sty. 386. Trin. 
1653. B. R. Anon. | : | | 

A Pauper ſhall not pay Coſts, unleſs he be Nonſuit, but then he ſhall pay Coſts or be whipp'd, per 
Holt Ch, J. Quære tamen; For afterwards, in another Term, *twas moved that a Pauper might be 
whipped for Non-payment of Coſts upon a Nonſuit, and the Motion was denied per Holt Ch. 7. ſay- 
ing he had no Officer for that Purpoſe, and never knew it done. 2 Salk: 506. Mich. 9 W. 3. B. K. 
Anon. | 

If a Pauper be Nonſuit, there ſhall be Coſts taxed, and he ſhall not after go on without paying 
the Coſts, or ſhewing according to the Act of Parliament that he was whipp'd. ; per Cur. Farr. 114. 
Mich. 1 Annz B. R. Anon. 

A Pauper Plaintiff 1 Eſtate fallen to him ſince his being admitted as a Pauper, and being 
taken in Execution for the Coſts; it was now moved that he might be diſcharged by this Statute. And 
the Court was of Opinion, that if the Plaintiff was a Pauper when the Cauſe was tried, he ſhall not 
pay Coſts, and the Deſcent of Lands to him ſhall not have Relation to that Time; ſo a Rule was made 
to diſcharge him. 8 Mod. 344. Hill. 11 Geo. Ancell v. Sloman. | 


5. 24 H. 8. cap. 8. Albeit that the Plaintiffs ſpall be nonſuited in any 

Suit commenced to the Uſe of the King, or that any Verdit# paſs againſt ſuch 

Plaintiffs, the Defendants ſhall not recover Cofts againſt ſuch Plaintiffs, _ 

1 Le. 105. 6. 8 Eliz. cap. 2. S. 3. Enacts that If any Perſon jhall ſue forth of the 
Mich. 30 E- King's Bench any Latitat, Alias & Pluries Capias againſt any Perſon, who 
liz. Bear v. thereupon doth appear, and put in Bail, if the Plaintiff do not declare within 


Were, three Days after, or do after Declaration delay or diſcontinue his Suit, or be 


the Notes at Nonſut, the Fudges of that Court ſhall thereupon award Damages apainſt 
pl. 8. the Plaintiff. | | 
Action upon 85 | | 
the Caſe upon Trover, and Converſion of Goods was brought by Adminiſtrator, and declared that J. 8. 
was poſſeſſed of Goods, and died inteſtate, and that Adminiſtration was committed to him, and that the 
Goods by Trover came to the Poſſeſſion of the Defendant, who converted them; and the Converſion was 
alleged after the Time that the Adminiſtration bore date; The Defendant * Not Guilty, add the 
Plaintiff, after the Jury ſworn, was nonſuited; The Queſtion in this Caſe was, whether the Defendant 
ſhall have Coſts by this Statute ? And it was held by Jones, Whitlock, and Croke, (abſente Hide) that 
the Defendant ſhall have Coſts, becauſe Action was brought upon a Tort done to the Plaintiff himſelf, 
and there was no Occaſion for him to be named Adminiftrator in this Caſe. 1 Jo. 241, Paſch. 7 Car. 
B. R. Atckey v. Hearde. Cro. C. 219. Trin. 7 Car. B. R. S. C. Es 


' 


7. If the Plaintiff be nonſuited, by which the Defendant is to recover 
his Cofts, if the Plaintiff will not enter his Continuances on purpoſe to ſave 
the Coſts, the Defendant ſhall be ſuffered to enter them, and ſo recover his 
Coffs. See Continuancc (E) pl. 3. Paſch. 8 Jac. B. Beog's Cale, per Cu- 


riam. 
It was ad- 8. 4 Fac. 1. cap. 3. S. 2. If any Perſon fhall ſue in any Court any Ac- 


3 per ion of Treſpaſs or Ejectione Firmæ, or any other Action wherein the Plain- 


That where FF or Demandant might have Cofts if Fudgment ſbould be given for him, and 
Feu is the Plaintiffs or Demandants after 233 be nonſuited, or any V. erdili 
Plaintiff for paſs againſt the Plaintiffs or Demandants, the Defendant ſpall have Fudg- 


3 e ment to recover Coſts againſt ſuch Plaintiffs and Demandants, to be taxed, 


Tebamant, and levied, as by Stat. 23 Hen. 8. cap. 15. 
and is Nonſuit, or Verdict paſſes againſt him, he ſhall not pay Coſts upon this Statute; For the 
Statute ought to have reaſonable Intendment, and there cannot be preſumed any Default in the Exe- 
cutor who complains, becauſe it touches another's Deed, of which he cannot have perfect Notice; 
and ſo it was ſaid to be then lately reſolved and adjudged by all the Juſtices of C. B. Quod nota, ſet- 
tled Judgment by both Courts, contrary to ſome few Precedents which have been in B. R. Quod nota, 
Yelv. 168, 169. Mich. 7 Jac. B. R. Anon. S. P. And ſo it is upon the Statute of 8 Eliz. And al- 
tho* it was faid, that Coſts had been allowed in the like Caſes; they appointed that hencefor ward it 
ſhould no more be ſo. Cro. J. 229. S. C. by Name of Haywarth v. David. [bid. cites it to be 
ſo ruled in one Ford's Caſe. It was ſaid by Hutton, That it had been agreed in C. B. that if Ex- 
ecutors are Nonſuit, ey ſhall not pay Coſts within the Statute of H. 8. or this Statute, and that ſo 13 
the conſtant Practice; For the Statute ſpeaks of any Contract, or Specialty made with the Plaintiff, 
or between the Plaintiff and Defendant, and the Executor brings an Action upon the Contract of ano- 
ther, and in the principal Caſe, Judgment was entered, that N ſhould go without Day, and 
that he ſhall not have Cofts againſt the Plaintiff, Winch. 70. Hill. 21 Jac. C B. in Caſe of Trehern 
v. Clay brook. An Executrix brought Treſpaſs, and Counts of her own Poſeſſion &c. And it was 
moved, becauſe the Plaintiff was nonſuited, if the Defendant ſhall have Colts upon the Statute of 
23 H. 8. By the Court, the Plaintiff ſhall render Coſts; For ſhe did not bring the Action as Executrix, 
but of Goods taken out of ber own Poſſeſſion : And ſo the naming her Executrix is nothing to the Purpoſe; 
Ergo within the Statute. Noy. 64. the Lady Digby's Caſe. In Raviſbment of Ward brought by 
Executors, they were nonſuited ; the Queſtion was, if they ſhould pay Coſts; but not adjudged. Hutt. 
78. Hill. 1 Car, Townley v. Steele. | 
& Adminiſtrator 


Non ſait- 58 6 5 


a Adminiſtrator as nonſuited in Action. brought againſt J. S. and afterwards brought another 45; 
againſt the ſame Defendant for the ſame Matter ; It was — that Betcdant ſhould _ habe van 
cauſe he brought the Action as Adminiſtrator ; and tho' it be not ſhewn that the Debt was due 70 the 
Jeſtator, yet when he brings it in the Detinet, it ſhall be intended to be brought in Right of the Teſta. 
tor, and then he ſhall not pay Coſts upon Nonſuit; For this is out of the Statute. Cro. J. 361. Mich 
12 Ja B. R. Barret v. Winchcomb. And in the Caſe of Laik v. Emme. 2 Bulkt. 261. Mich. 


12 Jac. where the like Matter came in Queſtion, the Court anſwered, That according to their former 
Rules the Defendant in this Caſe is not to have Coſts within this Statute ; for that this Stature hath 
Reference to a former Statute made in the Time of Queen Eliz. where in Caſe of an Executor Plain- 
riff, and becoming nonſuited, no Coſts ſhall be given to the Defendant. - And ſo (as Man Secondary in- 
formed the Court) hath been the conſtant Courſe, and fo hath the Opinion been of all the Tudges 
here before this Time; becauſe by the former Statute in ſuch a Caſe the Defendant was not to 
have Coſts, and ſo not to have any Coſts by this later Statute of 4 Jac, cap. 3. which hath Reference to 
the former; and ſo by the Rule of the Court, the Plaintiff in this Caſe being nonſuited was not to pay 
any Coſts to the Defendant. The Defendant ſhall not have Coſts againſt Adminiſtrator upon his 
Nonſuit, notwithitanding the General Words of this Statute. Per Cur. and all the Clerks. 2 Roll. R. 
87. Paſch. 17 Jac, B. R. Valden v. Hunt. —But where Executor brought Trover, and counted of 
Trover and ConvWÞon after Death of Teſtator, and after Iſſue join'd was nonſuited, the Defendanr 
prayed Coſts and had it; For the Court held, that the naming the Plaintiff Executor in this Caſe, is 
only Surpluſage. Lat. 220. Mich. 30 Car. Worfield v. Worheld. S. C. cited and admitted by 
the Court. Lat. 214. in Caſe of Hudſon v. Hudſon. 
Nonſuit in ZEjettmeni was recorded. Defendant ſued for Coſts upon this Statute, and the Plaintiff to 
ſave his Coſts alleged Inſufficiency in his Declaration, and inſiſted, that by the Words of the Act, the 
Plaintift in this Action could not recover his Coſts, by Reaſon of the Inſufficiency of the Declaration 

and that therefore the Defendant ſhall not have Coſts againſt him upon Nonſuit in ſuch Action. And 
upon. two Precedents produced, th Court adviſed, and upon Conference with the Juſtices of C. B. re- 
ſolved to purſue this Courſe for the future ; For they thought it unreaſonable that the Plaintiff ſhould 
take Advantage of his inſufficient Pleading, and by this Means a Defendant will never have the Bene- 
fit of this Statute ; Becauſe when the Plaintiff has a Mind to be nonſuited, he will relinquiſh his Plead- 
ing; and Coſts are given for the Vexation of Defendant without Cauſe, and that here is Vexation. And 
per Houghton J. the Word (uch) does not mean the fame Action, but if the Plaintiff ſhould have 
his Coſts in any other of the ſame Nature; and ſo the Defendant had Judgment. Palm. 147. Mich. 18 
Jac. B. R. Dove v. Knap. | | 


Fn 9. 7 Fac. 1. cap. 5. Gives double Coſts, where an Action is brought a- In Ceſe a- 
gainſt a fuſtice of Peace, Mayor, or Bailiff” of a Corporation, Headborough, G alnſt a Mayor 
Portreeve, Conſtable, Tythingman, or Collector of Sulſidies, or Fifteenths, for Jor rejuſing to 


| | reve | ; ami 
any Thing done by Reaſon of their ſeveral Offices; and the Verdict paſs fer the Plant 3 
Defendant, or the Plaintiff be Nonſuit Oc. vote at an E- 


| . 5 . lection of a 
new Mayor the Plaintiff was nonſuited; The Defendant moved for double Coſts, but the Court 
held this Caſe not within the Intent of the Statute. 2 Lev. 250. Paſch. 31 Car. 2. Herring v. Finch. 


10. In Treſpaſs for a Way the Defendant pleaded a Plea in Bar which 
was inſufficient ; and afterwards the Plaintiff was Nonſuit; yet it was 
3 reſolved by the Court, that rhe Defendant ſhould have his Coſts againit 
3 the Plaintiff. But if a Default be in the original Writ, ahd atterwards the 
Plaintiff is nonſuit, there the Defendant ſhall not have Coſts; becauſe 
when the Original is abated, it is as if no Suit had been. And ſo was 
the Opinion of the whole Court. Godb. 220. Mich. 11 Jac. C. B. Lai- 
tons Bae 5 ee eee 1 
11. In an Action upon the Caſe, after Iſſue joined, and Notice given 
by the Defendant of Trial 2 28 the Plaintiff comes into Court in 
Perſon the Day before the Trial, and enters upon the Roll a Nolle 
Proſequi; and now the Defendant prays his Coſts; and the Caſe was ar- 
gued tor the Plaintiff; but no Judgment. Hard. 152. Paſch. 1659. Tur- 
ner v. Gallillee. ee eee obs 8 
12. 13 Car. 2. cap. 2. Seſſ. 2.8. 3. Enacts that Upon an Appearance to 
be entered with the reſpectivè Officer at the Return of the Writ, Bill, or 
Proceſs, if the Plaintiff does not deliver a Declaration againſt the Defen- - 
dant in ſome perſonal Ad ion or Ejeti ment for Lands before the End of the 
next Term following, Ihen a Nonſuit fball be entered againſt ſuch Plaintiff, 
and the Defendant ſhall recover his Coffs, to be taxed as is provided by the 
Statute 23 H. 8. 15. | DE one os Oy oP dr Tg OP 285 
13. 37 Car. 2. c. J. , 2. When any Plaintiff in Replevin ſhall be See Rent. 
nonſuit before Iſſue joined in any of the King's. Courts at Weftminſter, the | 
Defendant making a Suggeſtion in aaa an Avowry or Conuſance for fuch 
7 ent 
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General, That he never was Tenant to the Land in Queſtion. Ibid. 


586 Non: tenure. 

Rent to aſcertain the Court of the Cauſe of Diſtreſs, the Court upon his 
Prayer ſball award a Writ to the Sheriff to enquire by the Oaths of 12 Men 
touching the Sum in Arrear at the Time of ſuch Diſtreſs taken, and the Va- 
Ine of the Goods diſtrained ; and thereupon Netice of 15 Days ſhall be given 
to the Plaintiff” or his Attorney of the fitting of ſuch Inquiry ; and upon the 
Return of juch Inquiſition the Defendant ſhall have Fudgment to recover 
againſt the Plaintiff the Arrearages of ſuch Rent in Caje the Goods diſtrained 
ſhall amount unto that Value, and in Caſe they ſhall not, then ſo much as the 
Value of the ſaid Goods ſhall amount unto together with his Cofts, and ſhall 
have Execution as the Law ſhall require. And in Caſe ſuch Plaintiff ſhall 
be Nonſuit after Conuſance or Avowry made, and Iſſue joined, or if the Ver- 
dict fhall be given againſt ſuch Plaintiff, then the Furors fhall, at the Prayer 
of the Defeadant, inquire concerning the Arrears, and the Value of the Goods 
diftrained ; and thereupon the Avowant, or he that makes = Ah ance, hall 
have Judgment for ſuch Arrearages, or ſo much thereof as the Goods diftrained 
amount unto, together with his Cofts. . | 

14. 4& 5MW.& M cap. 18. If a Perſon, againſt whom an Information 
ſhall be exhibited for Treſpaſs, Battery &c. in the Crown Office, appear and 
plead to Iſſue, and the Proſecutor do not within a Year after Iſſue joined pro- 
cure a Trial, or if upon ſuch Trial a Verdict paſs for the Defendant, or the 
Informer procure a Nolle Proſequi to be auen, the Court ſhall award the De- 
fendant Coſts, unleſs the Fudge certifies that there was reaſonable Cauſe for 
the Information. 23 | 3 
135. 889 V. z. cap. 11.8. 2. If any Perſon ſhall proſecute any Action, 
Plaint, or Suit, wherein upon a Demurrer Fudgment ſhall be given againſt 
the Plaintiff or Demandant, or if after Fudgment for the Defendant the Plain- 
tiſf or Demandant fhall ſue a Writ of Error, and the ſaid Fudgment ſhall 
be affirmed, the Writ of Error diſcontinued, or the Plaintiff” ſhall be Nonſuit, 
the Defendant or Tenant ſhall have Cofts, and have Execution for the ſame 
by Ca. Sa. Fieri Facias or Elegit. 

S. 3. And in all Actions J Waft, Debt, upon the Statute for not ſetting 
out Tithes, where the ſingle Value or Damage found does not exceed 20 Nobles, 
and in Suits upon Writs of Scire facias, and Suits upon Prohibitions, the 
Plaintiff obtaining Fudgment or award of Execution after Plea pleaded, or 
Demurrer joined, ſhall kewiſe recover Cofts, and if the Plaintiff be Nonſuit, 
or diſcontinue, or a Verdict paſs againſt him, the Defendant ſhall have Cofts 
and Execution for the ſame in like Manner. 


For more of Nonſuit in General See Appeal. Attdita Querela. De⸗ 
fault. Error, and other proper Titles. 
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* Non- te- ; * N On-tenur E. 

nure is an | | | 

Exception to a N 205 

Count by ſay- | EN CLIT HATED 7 


ing, That he | 

holdeth not N 2 COP 3 

the Land ſpe- (A) Pleadable in what Caſes or Actions. 

2 in the | 
unt, or at 5 I IS ' 12 

2 ſome 1. . Attaint, the Defendant pleaded General Non-tenure, and if found 

os * . . 1 hat it be not &c. that they made a good and lawful Oath &c. and 

96. cap. 2.— this was admitted without Challenge. Br. Nontenure, pl. 35. cites 

This is ſaid + 16 Aff. 5. 7 5 

to be either W | | 

General or Special. Eſpecial, As that he was not Tenant the Day whereen the Writ was purchaſed. 


+ Ibid. 


Reg. 


Non-tenure. | 587 


+ Ibid. pl. 54. cites S. C. and 6 Af. 6. Bus in Pracipe quod reddat the Demandant was barred, 
and brought Attaint againſt the firſt Tenant within half a Year after Judgment, and becauſe the Defen- 
dant was not Tenant the Day of the Writ purchaſed nor after, the Writ was abated, but it does not 
appear that 1t was pleaded as Non-tenure. Be. Non-tenure, pl. 54. cites 6 Aſſ. 6. | 

on-tenure has been pleaded and admitted a good Plea divers Times in Attaint. F. N. B. 107. (G). 
S. P. Agreed per Cur. And if the Tenant pleads Non-tenure, the Plaintiff may aver him Pernour 


of the Profits; per Firzherbert, & non negatur. Br. Non-tenure, pl. 1. cites 26 H. 8. 2. . 
per Priſot. Br. Non-tenure, pl. 6. cites 35 H. 6. 44. 


© — 
* 


2. Attaint by Trefted v. Rew and the petit Jury, inaſmuch as Rew 

had recovered againſt him in Aſſiſe by falſe Oarh, and T. appeared and 

ſix of the petit Jury, and the others made Default, and the Attaint a- 
warded againſt them by Default. R. pleaded Von-tenure generally. Aſh- 

ton ſaid, that R. brought Aſſiſe againſt T. and others, and T. pleaded 

Nul torr, and found for the Plaintiff falſly, where 'T'. was Tenant, and 

R. recovered by Judgment, and entered, and this Action is brought with- 

in the Year after the Recovery, and R. made a Feoffment to Perſons unknown 

to defraud him of his Tenant, and averred that R. took the Profits the Day 

of the Writ purchaſed; Judgment if the Writ be not good. Per Newton 

Ch. J. this is no Plea; For the Statute depends upon three Points, viz. 

That the Action ſhall be brought within the Year, ur ſupra, and again/t 
Pernour of the Profits the Day of the Writ purchaſed, ys againſt him who 

was Tenant of the Frank-tenement the Day of the Writ pate. and it 
appears that he who is now Plaintiff was Tenant of the Frank- tenement 

at the Time of the Action accrued; For the Recovery was againſt him. 

Paſton Contra, and that the Action is not accrued till Execution be had upon 

the Fudgment, and then he who recovered is Tenant, and then the Action 
accrued, and not before; and after Priſot demurred tof the Fault of the 

third Point ſupra ; but after he faid that he did not take the Profits the 

Day of the Writ purchaſed ; and fo to Iſſue, & tie ad Patriam ; and this 

ſeems to be by the petit Jury, and not by the Grand jury; tor they ſhall 

not go but upon the firſt Matter in Iſſue &c. Br. Parnor, pl. 7. cites 21 

H. TY 4 „V6 1 
3. Non-tenure in * Avowry is no Plea; For Avowry is good upon a S. P. But 
Diſſeiſor, or him in Reverſion; quod nota bene. Br. Non-tenure, pl. he may avoid 


: the Seiſin al- 
13. cites 11 H. 4. 28, 29. Jo: legad by the 
| | Y | 2 5 311 4224 "Wer | Defendant, 
and this is not any Non-tenure. Br. Non-tenure, pl. 20. cites 8 H. 6. 16, 17. * S. P. Br. Non- 
tenure, pl. 53. cites 22 H. 6. 34 And yet Iſſue was taken, if he upon whom the Avowry is made had 
Fee the Day of the taking or not; For this is a Bar to the Avowry in Effect. 


4. If the Tenant diſclaims in Avowry made by his Father in Court of Re- 
cord, and after the Tenant aliens, a Writ of Right upon Diſclaimer lies a- 
gainſt him who diſclaimed, and yer he is nor Tertenant. Br. Non-re- 
nure pl. 57. cites 18 H. 6. 25. & Fitzh. Quid Juris clamar. 1 1. | 
5. In Champerty Non-tenure ſhall not abate the W ric, Br. Non-tenure, 
pl. 17. cites 21 E. 3. 10. | 1 5 
6. Non- tenure is no Plea in Writ of Deſceit. Br. Non-tenure, pl. 45. 
nm. Entry ſur Diſſeiſiu of Rent; the Tenant ſaid that he is not Per nor of 
the Rent, nor Tenant of the Land whereof &c. nor was the Day of the Writ 
purchaſed, nor ever after. The Demandant ſaid, he was ſeiſed of the Rent 
till by the Defendant diſſeiſcd, and made a Feoffment of the Land whereof &c. 
to Perſons unknown to defraud him of his Tenant, and averred that he took 
the Profits after the Diſſeiſin till the Day of the Writ purchaſed ; and ic 
ſhall be ſhewn that the Defendant was Tertenant at the Time of the Dit- 
ſeilin ; and ir was admitted good Maintenance ot the Wrir. Br. Parnor, 
pl. 19. cites 5 E. 4. 35. we e 1 5858 
g. In Vrit of Error, per Catesby, Nontenure is no Plea ; For it ſhall Br. Non-re- 
be brought againſt the Heir or Party, tho he be not Tenant; For nure, pl. 32. 
Writ of Error ſhall be brought againit him who recovers, and enters, cite 42, Al 


and makes Feotlmenr, or is Heir it be be dead, by Reaſon ofthe Privity, Ries 
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— 


was allowed be he Tertenant or not, and after Scire Facias thall go againſt the Ter- 


a good Plea tenants. Br. Nontenure, pl. 42. cites 12 E. 4. 13. 
in Error to re- 


verſe a Fine, and that tho he was named Tenant in the Writ. - Br. Error, pl. 27. Cites 47 E. 7. 


9. The Iſſue in Tail, after the Diſcontinuance of his Father, entered, and 
made a Feoffment to Perſons unknown, and took the Profits, and the Iſſue 
brought Formedun within the Year, and he pleaded Non-tenure ; The Deman- 
dant ſhall maintain his Writ by the Statute, upon the Matter ſhewn, yet 
the Wrir ſhall abate; 4 Priſot; and yet by his Entry the Iflue is re- 
ſtored to his Action, Br. Parnor, pl. J. cites 21 H. 6. 55. 1 

10. In Formedon the Tenant pleaded Non-tenure, the Demandant averred 

him Tenant by Pernancy of the Profits ; and per Cur. he {ball ſhew How the 

Tenant made a Feoffment to Perſons unknown, and took the Profits, and ſhall 

not ſay generally that he took the Profits; and the Feoffment to Perſons 

unknown is not traverſable, but the taking of the Profits. Br. Parnor, 

pl. 18. cites 4 H. J. 9. | 

And it is on- II. Non-tenure in Nuper obiit is no Plea; For the Action is in Re- 
1 try the ſpect of the Privity of the Blood; per Newton J. Quære. Br. Non:- te- 


3 * nare, pl. 18. cites 7 H. 6. 8. 


Non-tenure, | | 
pl. 51. cites 7 H. 6. 8. Nor is ſeveral Tenancy any Plea ; per Newton. 
12. In Treſpaſs it was faid for Law, that in ſome Actions the Defen- 
dant may ſay that the Plaintiff has nothing in the Tenements; as for 
Inſtance in Partitione faciend in Warrantia Charta, Writ of Meſne, and. Oo 
Warranto ; but Brook ſays, it ſeems that it ſhould be in Ou Fare, and 
not in Co Narranto. Br. Non-tenure, pl. 11. cites 7 H. 4. 15. 
13. In Per que Servitia, ©uem redditum reddit, or Ouid Furis clamat, 
Non-tenure the Day of the W rit purchaſed is no Plea, but ſhall ſay, That 
he was not Tenant the Day of the Writ, nor the Day of the Note levy'd ; per 
Newton; Quod non negatur. Br. Non-tenure, pl. 20. cites 8 H. 6. 
M17; | 
So where he 14 Precipe quod reddat, the Tenant ſaid, that he was not Tenant the 
purchaſes Day of the Writ purchaſed, but brought Præcipe quod reddar againſt A. of 
* 4 Title Anceſtrell, and recovered, and ſued Execution by Scire Facias pending 
This —-Cin- £he Writ, Judgment of the Writ; and becauſe it is his own AF, tho ir 
trary if the be by Action Anceſtrell, the Writ was awarded good. Br. Brief, pl. 


Land de- 46. Cites 41 E. 3. 5. 
ſcends to him | : 
pending the Writ. Note the Diverſity. Br. Ibid. 


15. Writ of Ouid Furis clamat lies againſt him who was Tenant Tem- 
pore Finis recogniti, tho* he be not now Tenant ; per Markham. Br. Non- 
renure, pl. 57. cites 18 H. 6. 25 & Fitzh. Quid Juris clamar. II. 


16. Non- Tenure is no Plea i» Writ of Right of Reaſonable Part; per 


Briton. Brook ſays, the Reaſon ſeems to be becauſe the Action is 
to try the Privity of the Blood. Br. Non-tenure, pl. 56. cites F. 


N. B. 9. (N) 


17. Non-tenure of Parcel ſball not abate Scire Facias in toto. Br. Error, 

pl. 86. cites 24 E. 3. 24. 43. Sos 
Special Non- 18. In Scire Facias upon a Recovery againſt a Man it is a good Plea 
tenure by that the Day of the Writ purchaſed he had nothing in the Land, with- 


. out affirming the Tenancy in any other; per Wiche. Quod fuir negatum, 


in Villenage quod nota. Br. Scire Facias, pl. 49. cites * 48 E. 3. 14. 

the Day of | 

the Writ purchaſed is no Plea in Scire Facias pon Recovery in Waſt, by the beſt Opinion; nor in 
Scire Facias upon Recovery in Precipe quod reddat, without affirming who is Tenant. Br. Non-tenure, 
pl. 9 Br. Waſt, pl. 51. cites 38 H. 8. 18. And he who pleads Recovery in Waſt by Default need not 
aver the Party Tenant ; For Non-tenure in this Action is no Plea. Br. Pleadings, pl. 6. cites 24 H. 8.— 
Br. N. C. 24 H. 8. pl. 64. S. C. and cites in Marg. 36 H. 6. 29, ———# In Br. it is miſprinted (88.) 


In Scire Fa- 19. In Sire Facias upon a Fine, the Tenant ſaid, that he * 


Clas upon a 3 


— 4 Tr — | | 
Non,: tenure. 589 
— 38-3 — 
unleſs for Term of Tears, and the Plaintiff averr'd him pernour of the Fine Non- 
Profits. Br. Non-tenure, pl. 47. cites 5 H. 5. 1. | tenure 1s no 


, A Plea, as it is 
ſaid there. Br. Non-tenure, pl. 10. cites 7 H. 4. 12. | 

Scire Facias of 20 Acres of Land, and 10 5. Rent againſt Defendant, who ſaid, as to 10 Acres, that J. 
N. was ſeiſed, and infeoffed him and W. P. who is alive not named &c. 3 wg of the Writ; and to 
the other 10 Acres that R. was ſeiſed and leaſed to him for 13 Years, the Reverſion to R. and ſo has he no- 
thing in the Franktenement, Judgment of the Writ; And ſo ſee ſpecial Non-tenure admitted in Scire Fa- 
cias, Contra of General Non-tenure ; and to the 105. Rent, that it is iſuing out of 4 Acres of Land of 
which J. N. was ſeiſed before the I rit purchaſed, and leaſed to the Defendant for 11 Years, and ſo has he only 
a Term in the Land, the Franktenement being in J. N. Abſque hoc, that there is any Pernour of the 
Rent named in the Writ, Judgment of the Writ. Br. Scire Facias, pl. 110. cites 8 H. 6. 32. 
Br. Brief, pl. 434. cites S. C. | 


20. In Scire Facias, if the Defendant pleads General Non-tenure, the For he who 
* Plaintiff ſhall have Execution at his Peril; but Contra, if the Tenant ſays 2 che , 
that he has only for f Term of Years, and ſhews certain, and of whoſe n 24 
Leaſe; For this is Special Non-tenure. Br. Non-tenure, pl. 48. cites 9 who the Te- 


H, 5. II. nant ſays was 
ſeiſed in Fee 


might have a Releaſe or ſome Difcharge which the Leſſee for Years can not have. Jenk. 15. pl. 26. 


on-tenure generally is no Plea in a Scire Facias. Br. Scire Facias, pl. 107. cites 5 H. 6. 16. 
S. P. Br. Faux. Recov. pl. 3. cites 14 E. 4. 2. * S. P. Br. Nonſuit, pl. 19. cites ; H. 6. 16, 17. 25. 
| f S. P. 3 Lev. 205. Mich. 36 Car. 2. C. B. Barret e. Trotman. 


21. Scire Facias of Land upon a Recovery in Scire Facias againſt F. NM. * Taq 
the Tenant ſaid that F. N. was not Tenant of the Franktenement the Day Aba. cies 
of the firſt Scire Facias brought, nor ever after, but one A. whoſe Eſtate the S. E. 


Tenant has, and ſo the Recovery void; and it was held a good Avoidance 


of the Recovery, and yet J. N. in the firſt Scire Facias could not have 


pleaded Non-tenure generally. And it ſeems, that the Recovery was by 
Default; bur all is one againſt this Tenant, who was nor Party to the firit 
Writ. Br. Non-tenure, pl. 43. cites 14 E. 4. 2. | 

22. In Ward, the Detendant pleaded Non-tenure of the Body, and a Perk. S. 60. 
good Plea. Br. Non-tenure, pl. 10. cites 7 H. 4. 12. 

23. In Waſt quas Tenet the Detendant ſaid that he had nothing in the Br. Waſt, 
Land the Day of the Writ purchaſed, nor after, Judgment of the Writ; pl. 85 cites 
& non Allocatur ; Fer Non-tenure is no Plea ia Wa/t; per Finch clearly. 43 E. 3. 8. 
Br. Non-tenure, pl. J. cites 40 E. 3. 33. 

24. Where Damages are to be recover'd, Non-tenure with Diſclaimer was 
no Plea; for he might injure the Demandanr, ſhould he be arreſted of his 
Damages which the Law gives him. G. Hiſt. C. B. 2o1. cap. 17. 


5 — 4 1 — 88 


(B) Pleadings. At what Time it may be pleaded. And 
| after other Plea. 


I. IN Precipe quod reddat, the Tenant vouched F. F. who came and 
I demanded what he had tu bind him to the Warranty, and the Tenant 
ſhewed his own Deed, and the Vouchee ſaid that he had ncthing-the Day of 
the Writ purchaſed, nor yet has, Judgment, if he may dereign the War- 
Tanty ; and the beſt Opinion was, that becauſe he has demanded the Lien, 
he cannot ſay after that he is not Tenant. Br. Voucher, pl. 28. cites 
$E; 2..2, EP A | | 
J 2. Præcipe quod reddat, the Ten ant pleaded Mu- tenure; the Demandant S. P. Br. 
ſaid, that at another Time he brought Præcipe againſt the Tenant of the ſame e 
Land, and he waged his Law of Non-ſummons, and the Demandant brought E. Rr. 
this Writ by Fourneys Accounts; and the Opinion cf Priſot and Danby was, Eſtoppel, pl 
that he ſhall not plead Non-tenure after; For if he was not Tenant at firſt, 54. cites ? H. 
he need not wage his Law of Non-ſummons. Br. Eſtoppel, pl. 17. cites I. $20 wh 
33 H. 6. 24 | 


Tenant nay 
plead Non- 


tenure, and ſhall not be eſtopped ; for Ncy-tenure comes upon the Fiew ; per Hanke, quod conceditur. 
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— 


Br, * ho 3. And it is ſaid, that after Grand Cape a Man may plead Severa 7;. 
ins C nancy or Fointenancy, but not Nontenure ; For if he was not Tenant, the 
Default cannot grieve him. Br. Ibid. 5 | | 
4. In Entry in Nature of He of Rent, the Defendant ſaid, that he wa; 
not Pernour of the Rent the Day of the Writ purchaſed, nor ever after ; and 
it was held that he hall ſay, that he was not Pernour of the Rent, nor Te. 
nant of the Land &c. out of which &c. Judgment of the Writ. Br 
Non-tenure, pl. 39. cites 5 E. 4. 22. | 3 
5. In Formedon in Deſcender it was reſolved per tot Cur. that Non- 
tenure of all is not pleadable after General Imparlance. 3 Lev. 54. Mich. 
33 Car. 2. C. B. Barrow v. Hagget. 


—— — 


(B. 2.) At what Time it may be pleaded. After 
what Plea. | 


„Br. Non- I. JT was faid, that i» Præcipe quod reddat, if the Tenant * wages his 
tenure, pl. 2. Law of Nonſummons, by which the Writ abates, and the Deman- 
3 H. 6. gant brings a new Writ againſt him, he may plead Non-tenure; For he 
7 cr all hall have the View, and this Plea comes upon the View; but Mirum 

| wad : | N 4 
eſtop him to for the Ley-gager affirms him to be Tenant. Br. Non-tenure, pl. 46. 


plead Non- cites 7 H. 4. 8. 
tenure in an- | | 
other Writ, as it is ſaid for Law. 


Br. Eſtoppel, pl. 13. cites S. C. 


Br. Eſtoppel, 2. If the Tenant in Præcipe quod reddat pleads Fointenancy, this ſhall 
. cites eſtop him to plead Non-tenure in anot her Writ, as it is ſaid for Law. Br. 


Non-tenure, pl. 2. cites 33 H. 6. 2. 


But where 


Præcipe quod | | 3 | J 
reddat is brought againſt the Baron and Feme, and they plead Non-tenure, they ſhall not be eſtopped to 


plead it, becauſe another Mrit brought againſt the Baron alone was abated by Jointenancy, and this Writ js 


brought by Journeys Accounts, and they were Tenants the Day of the firſt Writ purchaſed ; this is no 
Eſtoppel to the Feme, who <vas not Party to the firſt Writ; and therefore the Demandant paſſed over, and 


dar'd not wait the Eſtoppel. Br. Non-tenure, pl. 3. cites 33 H. 6. 3. 
* Sy | 


3. In Ceſſavit, Nontenure of the Moiety goes to all the Writ, per 
Littleton and Catesby ; For he cannot defend the entire 'Tenements 
nor tender the Arrears for the whole. Br. Non-tenure, pl. 44. cites 


41 88 


(C) Pleadable. By whom. 


Contra if be 1. UN Aſſiſe it was agreed, that where there is Lord and Tenant, and 


had given | a 
F. p the Tenant gives in Tail Parcel of the Land, that the Afſiſe of Mort- 
Br Tha. danceſtor brought by the Heir of the Cen againſt the Feoffor ＋ entire 


Rent is well brought; For he is Tenant to the Lord of the entire, and 
need not to name the Tertenant in Tail. Br. Non-tenure, pl. 30. 
Cites 8 Aſſ. 35. | | 
2. Non-tenure in Attaint upon Ape of freſh Force was awarded a good 
Plea, if pleaded by one who was Party to the Aﬀiſe of freſh Force, quod 
nota. Br. Non-tenure, pl. 16. cites 21 E. 3. 19. 
8. P. Br. 3. The * Tertenant who is a Stranger to the firſt Recovery may plead 
Error, pl. 27. Non-tenure in Writ of Error. Br. Non-tenure, pl. 8. cites 47 E. 3. J. 8. 


cites S. C.— | | | | 
Contra of the + Heir; For it lies againſt him, whether he be 'Tertenant or not. Br. Non-tenure pl. 8. 


Cites 47 E. 3. 7. 8—+ S. P. Br. Error, pl. 27. cites S. C. of the Party to the Recovery. Br. 
Non-tenure, pl. 8. cites 47 E, 3. 7.8. : 1 
| 5 4. A 


* R 
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4. A Man recovered Land in a Court Baron by Writ of Right, the Te- 
nant brought Writ of falſe Fudgment againſt the other, and reverſed the 

udgment, and brought Scire Facias againſt him who 2 recovered to have 
e and he ſaid that F. B. was ſeiſed and leaſed to him for Term of 
Years, Abſque hoc, that he was Tenant of the Franktenenent the Day of the 
Writ purchaſed, or ever after, Judgment of the Writ. Per Catesby, this 
Special Non-tenure does not lie for him againſt whom the Fudgment was 
given, as here; but a Stranger may have the Plea, Bur per Littleton, he 
thall have the Plea; For it may be that the Plaintiff has releafed to J. B. 
who inteolted him; For if he ſhould not have this Plea, he would Joſe his 
Land without any Anſwer ; For he cannot plead in Bar, becauſe he is not 
Tenant; quod Danby and Needham conceſſerunt. Br. Nontenure, pl. 41. 
cites 8 E. 4. 19. 


5. It was ſaid, that where a Man * recovers by Formedon, and the Te- 
nant brings Attaint againſt him who recovers, he ſhall not plead Non-te- 
nure; For he was the fame Party who recovered ; For he demands no- 
thing but to have Judgment reverſed. .@uzre inde; For he ſhall recover 
the Land. But where it is againſt a Stranger, the W rit ſhall ſay qui Ter- 
ram illam tenet ; Contra againſt Party to the firſt Fudgment. Br. Non-te- 
nure, pl. 41. cites 8 E. 4. 19. 


Catesby and enny. Br. Ibid.———Contra of the Stranger. Br. Ibid. 


But Brook 
ſays, that it 
might be, 
that he abo 
recovered in 
the Writ of 
Right, had 
not Execution, 
but that 

B. entered, to 
whom the 
now Plaintiff 
has releaſed, 
which cannot 
be pleaded by 


this Termor. 


Br. Ibid. 
And if a Man 


recover in 

Formedon, 

and brings 
Scive Facias 
againſt the 
ſenant, he 
ſhall nor 
plead Non- 
tenure ; per 


—* Fo if a Man recovers by 


Aſſſe. And Brook ſays, the Reaſon ſeems to be, becauſe he was the ſame Perſon who recovered the Land, 
and it does not appear there, if the Plaintiff in the Aſſiſe, who recovered, entered or not, or had other 


Execution. Br. Non-tenure, pl. 58. cites 31. H. 6. 12. 


Lf Non-tenure is no Plea in Attaint for him who is Privy to the frſt 
Record; per Hare. Br. Non-tenure, pl. 1. cites 26 H. 8. 2. and 31 
6 1. - | 


where a Man is barred by falſe Verdict, and brings Attaint againſt the firſt Tenant, Non 


Plea ; For he 7s Privy. Br Non-tenure, pl. 6. cites 3s. H. 6. 44. 


S. P. Br. 


pl. 16. Cites 


And it ſeems 


-tenure is no 
Contra of a * Stranger, 19 H. 8. 


As where the Tenant infeoffs a Stranger after 19 H. 8. Note the Diverſity but Wangford ſaid, that 
Non-tenure is no Plea in Attaint, and this is to be underſtood as above, as it ſeems, Br. Ibid, —— —- 


* S. P. Br. Non-tenure, pl. 16. cites 20 H. 8. 


. 4 * —— — — 
> r 


(Db) Pleadable. How. Of all, or Parcel. In what 
Caſes. | 


1. IN Cui in Vita, he who pleads Nontenure ought to ſay, that he was 
I not Tenant the Day of the Writ purchaſed, nor ever after; but ol 


Jointenancy, it is ſufficient ro ſay, that he held jointly with J. N. not 


named the Day of the Writ purchaſed, of the Gift of N. judgment of 
the Writ. Br, Non-tenure, pl. 25. cites 37 H. 6. 16. 


2. In Mortdanceftor, the Tenant pleaded Non-tenure of Parcel in Bar, Bu it was 
and the Court compelled him to anſwer over to the Aſſiſe, by which he thought very 


ſaid, and if found that it be not &c. Br. Non-tenure, pl. 33. Cites 12 
Aſſ. . And Brook adds a Nota, that at the Commu Law, Non- 


hard that a 
Writ; which 
was good in 


tenure of Parcel ſhould abate all the Writ, becauſe it was falſe in Parcel; Part, ſhould 
and now by the Statute of 25 E. 3. De Proditionibus cap. F 5 it ſhall be totally de- 
0 


not abate the Writ, but for this Part only; but Fointenancy 


arcel ne- ſtroy dy this 


4 . | - and 
ver was but to the Writ for this Parcel; For this affirms the Writ true therefore (by 


in this, and in more, and does not falſity che Writ, as in Non- tenure of 
Parcel; note the Diverſity. Br. Ibid. —lbid. pl. 50. cites 2x E. 3. 28. 


was abated only for that Part of which Non- tenure is alleged. G. Hiſt. C. B. 201. 


the Statute] 


25 E. I. 16. 


the Writ, 
cap. 157.-—— If the Writ 


abated in toto at the Common Law, it was becauſe: the Tenant could not be ſummon'd in other Land. 


P ike. Kelw. 56. b. pl. 5. 1 
er Frowike elw. 5 Pl. 5 3. Formedon 


( ** 
inns 
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3. Formedon againſt Coparceners who pleaded ſeverally, arid one ſaid, that 
where the Demand is of the third Part of the Manor of A. ſhe ſaid that ſhe 
held 5 much of the Gift and Feeffment &c. and that à Stranger was 
ſeiſed of two Acres 4 Land, and three Acres of Meadow Parcel of the ſame 
Manor; [and ill] For ſhe ought to thew who is Tenant thereof; and he 
who pleads Non-tenure of Parcel, ſhall ſay who is Tenant thereof; Con- 
tra if he pleads Non-tenure of the whole. Br. Non-tenure, pl. 52. cites 

19 H. 6. 13. 
But in Dow- 4. In Dower the Tenant pleaded Non-tenure 20 Parcel in ſuch a Vil, 
er again viz, That he had nothing in it the Day of the Writ purchaſed, nor ever after, 
= r but F. N. was thereof Tenant ; and ſo fee that he who pleads Non-tenure 
Bar of Part, Of Parcel ſhall ſhew who is thereof Tenant ; Contra of Nontenure of all, elſe- 


and that he where. Br. Non-tenure, pl. 5. cites 33 H. 6. 51. 
is not Guar- | 
dian to the reſt, he need not ſhew who is Guardian of the reſt; For the Mirit is not brought againſt him 
as Tertenant. Br. Ibid. 

So where Non-tenure of the whole Lands is pleaded, the Tenant's Plea will be good, without ſhewing 
who 1s Tenant; for he is brought into Court to anſwer a Demand which he ſeems to be no Way Privy 
to, but utterly diſclaims, G. Hiſt. C. B. 201, 202. cap. 17. | 


os ka, au. A Sd e Ee ea wc... oi oe 


5. In Præcipe by a Rent the Tenant demanded the View, and had ir, 
and /aid that the Land put in View, out of which the Rent is ſuppoſed to 
be iſſuing, is three Meſuages ; and as to one Meſuage, he anſwered as Te- 
nant, and pleaded Hors de ſon Fee, and to the other two, no Tenant &c. nor 
Pernour of the Rent named in the Writ, Judgment ot the Writ, and did 

* S. P. Ibid. * not ſhew who is Tenant thereof, [and well]; per Prifor and Moyle; For 

pl H. e this is of another Thing, which is not in Demand. Br. Non-tenure, pl. 

! 9% 03* 27 cites 36 H. 6. 6. | 2 

| 8. P. Ibid. pl. 6. But in Præcipe of Land if the Tenant pleads Non-tenure of Parcel, 


| 52. cites 19 he ſhall ſhew who is Tenant of the reſt. Br. Ibid. 

| H.6.1 | 

k 8. P. For they would not ſuffer a Writ that was good in Part to be wholly deftroyed, except the Te- 

| nant ſhewed the Demandant how he might have a better Writ. G. Hiſt. of C. B. 201. cap. 17. 
Contra where he pleads Non-tenure of all. Br. Non-tenure, pl. 27. cites 33 H. 6. 6, ——— vr at the 

Common Law Non-tenure of Parcel goes to all the Writ. Br. Ibid. —— But in Præcipe of Rent, Non- 

tenure of Parcel of the Land does not go but to the Parcel. Br. Ibid. | 


and Dot Cond Bw 7 


= rc 59 


1 | J But in Precipe, if the Tenant pleads Non-tenure, and the Demandant 
1 averrs him Pernour of the Profits, and he 1055 that he did not take the Pro- 
q | fits of Part, he need nor ſay who took the Profits; For the Action does 
not Iie againſt him as Tertenant, but as Pernour; per Priſot and Moyle. 
Br. Non-tenure, pl. 27. cites 36 H. 6. 6. FEES 

8. If in Dower the Defendant pleads, That he cannot render the Deman- 
dant her Dower, becauſe he is not thereof Tenant, as of the Freehold, nor 
was at the Day of the iſſuing forth the original Writ of her the ſaid De- 
mandant, mor at any Time after. Et hoc parat. eſt verificare, und ge u- 
dic* brevis predict &c. The Demandant may reply, that her Writ 
ought not to be quaſhed for any Thing before alleged; For that the Day 
of iſſuing forth the original Writ of her the Demandant, viz. (Tali Die 
[ & Anno) the Defendant was Tenant of the Land &c. as of his Freehold, 
| as by the ſame Writ is ſuppoſed. * Plac. 244. * 6. 
L But in Pre- g. 25 E. 3. Stat. 5. cap. 16. Enacts that By the Exception of Non-tenure 
| cipe quod of Parcel, no Writ ſhall abate, but only for the Quantity of the Non-tenure 


i * 1 which is alleged. 


the Tenant | * ; 
leads a Non-tenure of Parcel all the Writ ſhall abate, and ſo it has been adjudged ſince this Statute ; 


ecauſe the Manor is a Thing intire, in which Caſe the Demandant ought to have a Forepriſe in the 
Writ; and for this Reaſon the Judges have held, that it 1s againſt Reaſon, that by his Demand of the 
intire Manor againſt one who is only Tenant of Parcel of the Manor, he ought to recover, and there- 
fore have expounded the Statute to extend to Writs where the Things demanded are ſeveral, as Acres 
are, and have expounded that it ſhall nor extend to Things intire, which Expoſition is merely againſt 
the Text; For the Text is, that no Writ ſhall abate, and ſometimes Judges have taken Things by the 
Equity of the Text contrary to the Text to make it agree with Reaſon and Equity; per Bromley J. 
Pl. C. 109. b. Mich. 2 M. 1. in Caſe of Fulmerſtone v. Steward. — —58, P. Pl. C. 205. a. Paſch. 2 Eli. 


in Caſe of Stradling v. Morgan. 
Io. Tho 


n 


Non-tenure. 593 | 


10. 'Tho' a Pla;ntiff cannot deftroy, yet he may abridge his Demand. For Thus in For- 
ſince the Detendant's pleading Von-tenure as to Parcel was not to abate the medon in the 
whole Mrit, but to ſtand quoad the other Part, therefore if the Plaintiff Remainder 


had entered into Fart, and the Defendant had pleaded this Entry to abate on 7 82 
the whole Writ, it would not have been 4 good Plea; for it amounted to more if the De- 


than what the Tenant remained a Tenant to; and when the Plea was over- mandant en- 
ruled, it was ot neceſſary Conſequence that the Demandant muft abridge ; 55 into any 


; ; . . P t - 
For lince the Lemandant could not go on with the Remainder of his 3 


Writ alter tuch Plea, he may go on originally. G. Hiſt. C. B. 202. whole Free- 
. | hold in him- 
NEAT 0 $f. Rs 354 | | | ſelf, and con- 
ſequently the "Tenant may Poa a Non-tenure in the whole, which abates the Writ ſince as well as 
before the Starure, G. Hiſt, C. B. 202. cap. 17. 8 

hut ij the Formedon be for 20 Acres, and the Demandant enters into ſix, this is but an Abridgement of 
his J ema d, and is no more than Non- tenure of fix Acres, fo that the Writ ſtands good; and formerly 
they made this Diſtinction, that if a Demandant brought a Vit for two ſeveral MHanors in two ſeveral Sills, 
and entered into one, this abated the whole Writ; For they evere looked upon as tæbo ſeveral Demands, and 


the deſtroying one intire Demand was a Deſtruttion of the whole Mit, being not helped by the Statute, but 


left as if it was at Common Law G. Hitt. C. B. 202, 203. cap. 17. 

Hut if the Demand was for two Maners in the ſame Fat, thes looked upon them both to be ht one 
Demand, bei g both but Parcel of the ſame Place of which the Vill was the Total; and therefore the 
Defendant couid not plead the Entry into one of the Manors in Abatement of the whole Writ ; ſo the 
Plaitit might abridge his Demand quoad one of the Manors, and proceed for that only. G. Hiſt. C. 
KR 203. „. 5 

But diss Bettie Opinion ſeems to be, that tho' the Manors be in two ſeveral Vills, yet the Plaintiff by 
entering into one does not abate the Writ, becauſe they took the Demand of the Writ as the Total, 


and the everai Demands of the Writ not as ſo many independent Demands in the Writ ; and then the 


Entry into one Created a Non-tenure of Parcel, which was no good Plea; and therefore the Plaintiff 
might well abridge his Writ. G. Hiſt. C. B. 203. cap. 17. 


3 2 


—_— 


(E) Pha of Non-tenure, avoided How, By Replication. 


I. I Scire Facias the Tenant ſaid that the Plaintiff” was Tenant the 
Day of the Writ purchaſed, and yet is, Judgment of the Writ ; 
Morice ſaid, this amounted to Non-tenure ; per Thorp, the Plea is good; 
For it may be that you diſſeiſed the Tenant before the Writ purchaſed, 
and continued the ſame diſſeiſin now, and asked if he had any Thing elle 
to ſay. The Plaintiff replied, that he was not Tenant the Day of the Writ 
purchaſed, nor ever after; and the other e contra &c. Br. Briet, pl. 532. 
MSIE TS 20” 15 

2. Upon Non: tenure pleaded, the Maintenance of the Writ is, that the De- 
fendant is Tenant as the Writ ſuppoſed, & de hoc ponit ſe 4 70 Patriam &c. 
and the other the like, and no Ablque hoc ſhall be there. Br. Maintenance 
de Brief, pl. 42. cires Lib. Int. 

3. In Formedon in Remainder the Tenant to Part pleaded Fointenancy, and 
to the reſt diſclaimed, the Demandait ſaid, that after the Death of him by 
whom he claimed the Remainder the Tenant entered and made a Feoff ment 
to Perſons unknown to defraud the Demandant of his Tenant, and that 
he rook the Profits the Day of the Writ purchaſed, and all Times after; and 
that the Action is brought within the Year atter the Action accrued, and 
this &c and by the beſt Opinion, he Averment is not good to maintain 
the Writ upon Diſclaimer ; For the Statute ſerves tor Non-tenure in the 
Land, and for Jointenancy by the Equity, and e contra for Diſclaimer ; 
and where this Averment ſhall take Place, the Tenant ought to be Tenant of 
the Franktenement at the Time of the AtFion accrued. Br. Parnor, pl. 20. 
cites 5 E. 4. 44, 45. 8 wag | 

4. In Formedon if the Tenant pleads Non-tenure, the Demandant may 
ſay that the Tenant made Feoffment to Perſons unknown to defraud him &c. 
and aver that he took the Profits, and there the Feoffment is nor traverſa- 
ble, but the taking of the Profits; therefore this Feoffment is nor peremp- 
cory but the taking of the Profits. Br. Peremprory, pl. 40. cites 4 H. 7. 9 
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| 5. In Formedon the Tenant pleaded Non-tenure, the Plaintiff ſaid that ge 

das Tenam after the Death of his Anceſtor, and made a Feoffment to Perſons 

unknown &c. and that he took the Profits, and that he brought his Action 

within the Near after Title accrued, and need not ſay when the Alienation was 

made &c. per Cur. Br. Parnor, pl. 28. cites 7 H. ). 4 

6. In Attaint the Defendant pleaded Non-tenure ; and per Fitzherbert, 

the Plaintiff may aver him Pernor of the Profits; Quod nemo negavit. Br, 
Parnor, pl. 1. cites 26 H. 8. 62. | ; 

. Anciently, in real Actions, there was no Damages given where nothing 
but the Freehold was in Queſtion ; and if the Tenant pleaded upon Tenure 
and Diſclaimer, the Plaintiff could not aver his Writ and ſay he was Te- 
nant ; For by this Plea the Tenant diſclaims all Right to the Land, ſo 
that he can never put up any Pretenſion or Demands precedent to his Dif. 
claimer, and the Demandant is immediately put into Poſſeſſion of his 
Lands, which was the only Intent of his Writ, & Fruſtra fit per plura 
quod fieri poteſt per pauciora. G. Hiſt. C. B. 200, 201. cap. 17. 


* 


* See (A) (F) Judgment and Execution. In what Caſes aſter ſuch 
3 Plea pleaded the Plaintiff may have judgment, and 


ſue * Execution at his Peril. 


„S. P. The x, IN Scire Facias, it is faid in a Nota, that it is a good Plea to ouſt 
Ha 2 the Plaintiff from having Execution at his Peril, to ſay that the 
Sire Facias Plaintiſf has nothing but a Term of Tears, and ſet forth the Term and 
does not ſup- Leaſe in certain, @@hich Term yet continues, and then he ſhall not have Ex- 
poſe the Te- ecution at his Peril, but upon * General Non-tenure pleaded there he thall 
_— _— have Execution at his Peril, and may enter at his Peril, Br. Scire Fa- 
the Precipe Cias, pl. 84. Cites 9 H. 5. 11. 
quod reddat 


* 


does; For the Scire Facias is brought to execute a Judgment for Land or Rent, or upon a Fine to 
have Execution of it. Jenk. 15. pl. 26. | 
2. In Scire Facias, the Tenant ſaid that F. N. was ſeiſed till by M. dif 
ſeiſed, who infeoffed the Tenant, and pending this Writ N. had entered; Judg- 
ment of the Writ; per Newton this amounts to Non-tenure, and Non- 
tenure generally is no Plea in Scire Facias, but the Plaintiff thall have Ex- 
ecution at his Peril, which ſeveral agreed of Non-tenure general, bur this 
Plea varies much from that as it ſeems. Br. Scire Facias, pl. 107. cites 
H. 6. 16. | 
In Scire Fa- l 3. In Scire Facias upon a Fudgment in Debt againſt Terre-tenants, the 
cias againſt Hheriſf return d Quod Scire Feci F. B. Tenenti unins Meſuagii &c. And 
EN bon the ſaid J. B comes and pleads that he is nor Tenant againſt the Return 
on-tenure : | ; . 5 
i was pleaded, Of the Sheriff. Upon Demurrer it was adjudg'd for the Plainriff to be 
1 and upon the no Plea, and that the Plaintiff might have Execution at his Peril. Cro. 


citing this E. 892, Hill. 44 Eliz. Flud v. Penington. 

1 Caſe prayed | 

3 that the Plaintiff may tale Judgment or reply, and the Court granted the ſame accordingly, and ſaid that 

i to Special Non-tenure he muſt reply, and not take Judgment. 3 Keb. 182. Trin. 25 Car. 2. B. R. Sir Henry 

Journingham's Caſe. | 5 

4. Where the Non-tenure was without Diſclaimer, the Plaintiff could 
either aver his Writ, or take Judgment at his Election; For if the De- 
mandant would take upon him, that the Tenant be Tenant to the Free- 
hold, he might put it in Judgment upon that Writ: and tne Entry is uo 

Periculo habeat inde Executionem. G. Hiſt. C. B. 201. cap. 17. 


| [ For more of Non-tenure in General See Formedon, Jointenants, 
| | and other proper Titles. rs 
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Noſmes [or Names. 
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(A) Names of Mey. By what Name he ſhall be called. > av 


CPR) 


Name, as if he be chriſtened by the Name of Thomas, and a—4 Man 
rmed by the Name of Francis, he ſhall be named in Actions cannot be 
Francis according to the Confirmation, and not according to the wen bz 
Chriſtian JI2ame. Palch. 6 Jac. B. 76. and there ſald by Coke that 
this was in Judge Gawdy's Caſe adjudged, 3 
| evan Loyd, 


8 a Return of Reſcous in ſuch a Manner was for that Reaſon held naught. Noy. 135. Loyd's 
ay | 


1. | F a Man be baptized by one Name and confirmed by another ©, Lit. z. 
conti 


Names, as 
Evan alias 


2. Biſhop holds Deanry in Commendam ; In all Diſputes concerning 
Lands of the Dean, he ſhall be called Dean and not Biſhop. Lat. 235. 
Com F nm Trial 57.——80 where a Biſhop holds Parſonage. F. N. 
B. 50. (I). 


K* 


(B) What are diſtinct and ſ>veral Names. [ Chriſtian 


Names |. 


1, DIERs and Peter are all one Name of Baptiſm ; For it appears Cro. J. 425. 
by the Statute Me quis Dccaſtonetur pro Morte aut Keditu Pich 5 

Petri Saveſton, and by the Chronicle of Holingſhead 148. that fome- 30 * 

times Gaveſton is called Piers and ſometimes Peter in the lane 

Statute and the fame Folio, and ſo that the Mames are all one, 

tho it was objected that Petrus is the Name in Latin, and Diers 

in French. Mich. 15 Jac. B. G. between Gryfirhb and Middleton, 

where the Cale was that Diers Griffith brought Audita Querela a- 

nainſt Middleton upon a Statute to avoid it, and Oetendant plead- 

cd in Abatement that he was ontlaw d by the Name of Peter Grit 

fith at the Suit of J. S. and that he is the lame Perlon, and ad- 

Par e a good Plea for the Realon atoreſaid. Magna Charta 2d, 

Zart Eign 46. . 

2. Agnes and Ann are ſeveral Mames of Baptiſm, and not one Cro. J 425. 
J2ame. Mich. IS Jac. B. N. in Gr ft h and Maiddleton'”s Cale, agreed 8. P in S. C. 
per Curiam. Mich. 42, 43 Eltz. B. R. between * King and King, „ Cro k. 
adjudged in Writ of Error. Op. 10, 11 Eltz. 279. 9, between 27 „6. S. C. 
Pin and F11x0N. D. 18 Eltz. Rot. 738. | | Fs : 

3, Jane and Jone are but one Name, and not diſtinct ſeveral s P. Cc 
Names. Mich. 15 Jac. B. B. in Ge and Middleron's Cafe ar . 5e 85 
greed per Tur. Pill. 32 Eliz. in + Hidd and Chaloner's Cale. 176, 8. 5 
| : Hedd v. Chaloner. 


4. Saunder and Alexander arg not diſtinct Names of Baptiſin, but S8. P. Cro. J. 
one Name only; For uſually Alexander is called Saunder. Mich. 45-1 8.0 
15 Ja. B. R. in Griſfths Cale, per Pountague ſaid, that he had 
known it ta be ſo adjudged. 


5: Iſabel 


two Chriſtian 
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5. Iſabel and Sibel are ſeveral diſtinct Mames of Baptiſm, 1 All. 
11. adjudged. EEE | 

6, Garret and Gerard are all one Name. Camden's Remains 51. 
Verſtegan Paſch. 16 Jac. B. B. between 7ravers and Gerard Malines 
it was a Queſtion, 

7. And 1o Gerald is all one Name with thole, Camden's Re- 
maines 71. 


8. g is not Latin for Randall, but they are divers Names. 


Dubitatur M. 31, 32 Eliz. B. N. between Balington and Babington; 

For Ranulphus ts his true Name, 
Roll. R 271. 9. Randulphus and Randolphus is not one Mame but diverſe. Mich. 
Lumley v. 13 Ja. B. N. | 1 | | 


Hutton. 


Roll. R.2:1. 10, Randolph and Ranulph is not one Name but divers. Mich, 
Lumley v. 13 Ja, B. B. between Lumley and Hutton per Curtam. 


Hutton. 
11. Sir John Hathwatie bound himſelf by Obligation in this Man⸗ 
Fol 136. ner, Noverint Univerſi me“ Jean. Hathwaie teneri c. This is a good 
Obligation; For this Word Jean. ſhall be taken for an Abbreviation 
ro: +, Of Johannem, and fo one and the lame Name. Mich, 11 Car, B. 
17 Car. B. K. R. between Downes and Hathwaie, per Curiam, adjudged upon a 
S. C. by Special Verdict. Intratur Pill. 11 Car. Rot. 195. | 


Name of 

Downs v. EHathwait, where it is ſaid that the Bond and the Declaration are John, and the Roll is 
Foaes and Ibid. 418. S. C. and it is there ſaid, that the Declaration was Jehannes, and the Obligation is 
Foaem without any Daſh or Stroke over, and reported in both Places to be adjudged for the Plaintiff. 


12, Tho" James and Jacob are ſeveral Mames, yet Jacobus is La- 

tin for both, and ſhall ſerve for either of them, Mich. 14 Car. B. 

R. between Holland and Rigley, bog Curtam adjudged ; where it was 

alſigned for Error that where the Writ of Summons was returned 

Reſponſio Jacobi B. that there was not any ſuch Sheriff named Jaco- 

bus, yet the Judgment was affirmed, But before, in the Record, it ap⸗ 

* Orig (per PLACS that his Mame was Jacob, which * throughout the whole Cale 
touts Caſes) IS Jacob, and Jacobus is James. Intratur Trin. 14 Car. Rot. 629, 


Pg 


— K — 


(C) Names of Dignity. What is, and how to be expreſs d. 


I, | bp Quare Impedit, it was adjudged that Provoſt, Abbot and Prior 
are Names of Dignity, cook Ouzre of Provoſt ; For it ſeems to be 
a Name of Office, as Paris, Archdeacon &c. and yet he ought to be named 
by this Name when any Thing is in Demand belonging to it. Br. Noſme, 
pl. 25. cites 24 E. 3. 
„S. P. Br. 2. * Parſon or Prieſt is no Name of Dignity; Contra of Knight. Br. 


Noſme, pl. Noſme, pl. 12. cites 11 H. 4. 40. 
i | | 
H. 4. 7. in the written Book ; Contra of a Duke or Earle. 


S. P. becauſe 3. Waſt againſt F. A. late Wife of V. A. Earl of Arundel; this is as il 
it tanta, he had ſaid Counteſs of Arundel. Br. Miſnoſmer, pl. 62. cites 2 H. 6. 


mounts ; For 

ſne cannot be 105 II. 

late Wife of | | 

W. A. 1 but ſhe muſt be Counteſs, unleſs ſpecial Matter he ſhewn to the contrary. Br. Noſmes, pl. 
2. Cites S. C. 


A Baronſhall 4. Præcipe quod reddat to F. L. Knight. Fulthorp ſaid, he is Lord not named 


not be im- Lord, Judgment of the Wrir ; and becauſe he was no Duke or Earle, but 


ang] a Baron, therefore the Writ was awarded good, and fo ſee that“ Knight 


18 


js 
8 


He was an Arc hdeacon not named Archdeacon, Judgment of the Bill, & 


106. 


Noſmes | or Names. 


is a Name of Dignity, and Baron or ſuch Lord not. Br. Noſme, pl. 20. ron; For it 
cites 8 H. 6. 10. is no Name 
f - : | : | of Dignity, 
but ſhall be named Knight if he be a Knight, or Eſquire if he be no Knight where Addition is neceſſary 
and jet he ſhall be amerced in the Exchequer as a Baron when Amercement ſhall come to be aſſeſſed. Br. 
Noſme, pl. 61. Cites 32 H. 6. 29. LS 


* S. E. but Eſquire or Gentleman are Names of Worſhip; per Newton, which Brook ſays ſe 
true Difference. Br. Noſme, pl. 3 3. cites 14 1. 6.1 17 Pe on, rook iays.ſcems to be a 


Wes — mo 4 
. 


5. Prebend of O. is charged with an Annuity to 1 N. by Preſcription, 
and the ſame Prebend is annexed to the Precentor of ER. and yet in the Writ 
of Annuity 17 ſuffices to name him Prebendary and not Precentor; For by the 
Prebend he is charged; per June and Cotr. contra per Paſton ; and if it 
was appropriated to the Abbot, the Abbor ſhall be ſued by Name of Ab- 
bot ; Ouod tuit conceſſum; For it is a Name of Dignity, but none ſaid 
1 a Precentor is a Name of Dignity. Br. Noſme, pl. 32, cites 14 
H., 
6. It ſeems that Degrees are Dignities, as Dake, Earl, Knight, * Ser- For it ſeems 
jeant at Law &c. For their Writ of Serjeant is Statum & Gradum Servi- code 77 
entis ad Legem ſuſceptur. Br. Noſme, pl. 33. cites 14 H. 6. 15. pe Toy 


| e contra, and 
the State of a Man is as Gentleman, Eſquire, Yeoman, Widow, ſingle Woman &c. and the Art or 
OR of a Man is his Myſtery. Ibid. ——- Orig. (Gree). * S. P. Br. Noſme, pl. 5. cites 35 
H. 6. 55. i 


. In Treſpaſs Defendant ſaid that he was Warden of Guild-Hall of 
London the Day of the Writ purchaſed, not named &c. judgment ot tlie 
Writ, & non Allocatur ; becauſe it is not a Name of Dignity. Br. Noſme, 


pl. 21. cites 19 H. 6. 65. 


8. Bill of Premunire againſt F. C. Clerk, he pleaded to the Bill, becauſe r Br. 
itions, 


non Allocatur; For it is * not a Name of Dignity. Br. Noſme, pl. 4. = 1 * 


cites 27 H. 6. 5. and P. 25 E. 3. 41. 

9. Mi ſter and Doctor are not Names of Dignity. Br. Noſme, pl. 5. cites 
35 H. 6. 5s. . 

10. Dean is a Name of Dignity, per Chocke J. contra per Danby Ch. 
J. and that ir ſuffices to name him Clerk. Br. Noſme, pl. 43. cites 5 E. 4. 
And it is noted there in the Margin, that 17 H. 6. is, that Dean 
is no Name of Dignity. Ibid. 

11. Supremum caput Eccleſiæ Anglicanæ was omitted in the Writ of Sum- 


mons of Parliament by Oucen Mary; Reſolved by all the Judges of Eng- 


land that the Wrir was good; For it was not part of the Name of the.Oneen, 
but only an Addition. The Word Rex comprehends all the Attributes 
and Dignities of the King; and the King was Detenſor Fidei in his 
Kingdom before the ſaid Statute, as appears by the ſaid Statute. Jenk. 
209. pl. 42. cites 1 Mar. Dyer 98. © 
12. In a Writ brought the Præcipe was Edwardo Domino Windſor de 
London Militi, and becauſe the Word Miles was put after his Nameot Dig- Dal. 27. pl. 8. 
nity the Writ abated. Mo. pl. ). 22 Hill. 3 Eliz, Lord Windſor's Cale. 
13. A Commiſſion was directed Thome Domino Pacwlett, & aliis 


ad Examinand Teftes Sc. Sir William Cecil Knight Lord Burleigh and 


Great Treaſurer of England faid;-this is not well directed; For he is not 
Ld Pawlett, but the Direction ſhould be Domino Theme Pawlett, and not 
Thomæ Domino Pawlett, which in Time to come may be queſtioned what 
Pawlett is intended; And the Clerks were commanded to amend this Di- 
rection. Sav. 56 pl. 120. „ 85 
14 A Dake, Marqueſs, Earl, Viſto may be fed by the ſaid Names, 

and a Baron by the Name of Dominus, not by the Name of Baron; For 
there are Barons of London, Barons of the Cinque Ports, and Barons of 
the Exchequer. Fudge, Biſhop, Baronet, Knight, are all Names of Dig- 
nity ; Writs brought tor them or againſt chem ought to name them ſo: {f 


a Duke, Marqueſs Ec. le a Knight, it is ſufficient to name him Duke * 
| 7 N "Or 


ä > II WOE OR 


597. 


12 Mod. 185. 
187. 8. C. 


S. P. For 
Knight is a 
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For this greater Dignity comprehends in it the Knight. A Grant made to 
them oughr to be by theſe Names of Dignity ; For the Dignity is Par- 
cel of their Names. The Name King ſurmounts all Additions. In the 
King's Grants, his Chriſtian Name with the Word King, is ſufficient. 
Jenk. 209. pl. 42. cites 9 Co. 47: the Earl of Shrewsbury's Caſe, 

15. As the Caſe was ttared upon the Pleadings in C B. it appeared 
that a Grant was made to an Eſquire by the Name of Enight, where- 
upon Judgment was there given that the Grant was void; and Error be. 
ing brought in B. R. it was ſaid by Holt Ch. J. That a Man who was 
reputed a Knight, but in Truth is not ſo cannot take any Thing by Way 


Dignity and Of Grant by the Name of Knight; For ſuch Grant is void, it being a 
Parcel of a ew, in Reputation, without any colourable Ground for it; But a Erant 


Man's Name xg 4 
his Chriſtian 
Salk. 561. 


ule s eldeſt Son by the Name of a Marqueſs, or to the eldeſt Son of a 
Marqueſs by the Name of an Earl (er tic de Similibus) would be good, be- 
cauſe of the Common Curteſy of England, and their Places in Heraldry ; 
but Rokesby J. contra. But by the three other Judges the Judgment was 
affirmed; and thereupon a Writ of Error was brought in Parliament, 
where this Judgment was reverſed ; For in Truth it was only a Miſtake 
of the Pleader, the Grantee being a Knight at the Time of the Grant 
made. Carth. 440. Hill. 9 W. 3. B. R. the King v. the Biſhop of Cheſ- 
ter, als. Sir William Theackſtone's Caſe. 

16. An Indifment was preferred againſt two Chairmen for a Battery up- 
on Thomas Lord Marqueſs of Carmarthen, | eldeſt Son of the Duke of raped, 
who was called up to the Houſe of Lords by the Name of Lord Osborn; an 
it was held by the Ch. J. that there was no ſuch Perſon, or at leaſt the 
Puke of Leeds was the Perſon, and not the Proſecutor. So Complaint 
was made in the Houſe of Lords againit rhe Marqueſs of Carmarthen tor 
Breach of Privilege, and the Houſe ſaid there was no ſuch Perſon : The 
Defendants were acquitted. 2 Salk. 451. Marqueſs of Carmarthen's Caſe. 

17. So one was indicted at the Old Baily for ſtealing the Goods of the 
Earl of Kingſton, who was the eldeft Sou of the Marqueſs of Dore hoſter, 
and the Detendant was acquitted by the Opinion of all the Judges; For 
he was only Mr. Pierpoint. 2 Salk. 451. | 

18. Names of Dignity are Marks of Diſtinction impoſed by publick Au- 
thority ; and they always make the very Name of the Perſon to whom they 
are given; and they are of two Sorts, either ot ſuch Marks of Diſtinction 
as exclude the Surname, ſo that the Perſon may nor ſeem to be of any 
common Family, and ſuch are the Names of Earls, Dukes &c. that ex- 
clude their Surnames, and by them the Parties muſt plead and be implead- 
ed; otherwiſe the Wrir abates. Secondly, They are ſuch Marks of Di- 
ſtinction as are always impoſed by the Supreme Power, and are Parcel of 
the Name it ſelf, but do not exclude the Surname, ſuch as Knight, Baro- 
net, Banneret &c. G. Hiſt. C. B. 190. e 


[ For more of Noſines [or Names] in Gineral See Abatement, Addi⸗ 
tion, Grant, Wilnolmer, and other proper Titles. 
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